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Of  the  general  Nature  of  Pleas.  <J77 


CHAPTER  XIV. 


PLEAS. 


Section  I.  —  Of  the  general  Nature  of  Pleas, 

A  demurrer  has  been  mentioned  to  be  the  proper  mode  of  de- 
fence to  a  bill,  when  any  objection  is  apparent  upon  the  bill  it- 
self, either  from  matter  contained  in  it,  or  from  defect  in  its  frame, 
or  in  the  case  made  by  it  When  an  objection  to  the  bill  is  not 
apparent  on  the  bill  itself,  if  the  defendant  means  to  take  advan- 
tage of  it,  he  must  show  to  the  Court  the  matter  which  creates 
the  objection,  either  by  answer  or  by  plea,  which  has  been  de- 
scribed as  "  a  special  answer,  showing  or  relying  upon  one  or  more 
things  as  a  cause  why  the  suit  should  be  either  dismissed,  delayed, 
or  barred  (a)  (1)." 

The  defence  proper  for  a  plea  is,  such,  as  reduces  the  cause,  or 
some  part  of  it,  to  a  single  point,  and  firpm  thence  creates  a  bar 
to  the  suit,  or  to  the  part  of  iVto  whicji  the  bill  applies  (6)  (2). 
It  is  not,  however,  necessary  that  it"  should  consist  of  a  single  fact, 
for  though  a  defence  offered  by  way  of  plea,  consists  of  a  great  va- 
rietr  of  circumstances,  yet,  if  they  all  tend  to  one  point,  they  will 
be  good  (c)  (3). 

In  general,  a  plea  relies  upon  matters  not  apparent  upon  the 


*£. 


a)  Lord  Red.  218;    Frac.  Reg.        (b)  Lord  Red.  219. 

(e)  Ibid.  296. 


(1)  Story  Eq.  PI.  §  649:  Lube  Eq.  PL  238  j  Carroll  v.  Waring,  3  Gill  & 
John.  491 ;  Heartt  v.  Corning,  3  Paige,  566 ;  Tappan  v.  Evans,  11  N.  Hamp. 
311. 

2)  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  217 ;  Goodrich  v.  Pendleton,  3  John.  Ch. 
I ;  Story  Eq.  PI.  §  652 .  Sims  v.  Lyle,  4  Wash.  C.  C.  303, 304.  The  plea 
must  be  perfect  in  itself,  bo  that  if  true  in  fact,  it  will  put  an  end  to  the  cause. 
Allen  v.  Randolph,  4  John.  Ch.  693 ;  Drogheda  v.  Malone,  Finlay's  Dig.  449. 

If  the  plea  is  the  only  defence,  it  must  allege  some  fact,  which  is  an  entire 
bar  to  the  suit  or  some  substantive  part  of  it ;  and,  if  defective  in  this  res- 
pect, whether  true  or  false,  the  plaintiff  should  move  to  set  it  aside  for  in- 
ittfficiency.  Newton  v.  Thayer,  17  Pick.  129 ;  Piatt  v.  Oliver,  1  McLean, 
M3. 

(3)  Btory  Eq.  PI.  §  652;  State  of  Rhode  Islan   v.  Commonwealth  of  Mas- 
sachusetts, 14  Peters  211. 
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Affirmative     bill ;  and  in  most  cases  it  is  a  rule,  that  where  a  defendant  insists 

\^^^y  upon  matter  by  plea  which  is  apparent  upon  the  face  of  the  bill, 

and  might  be  taken  advantage  of  by  demurrer,  the  plea  will  not 

hold  (d)  (1).    This  rule,  however,  as  will  be  seen  presently,  is  in 

some  cases  liable  to  exception. 

Where  a  plea  merely  states  matter  not  apparent  upon  the  bill, 
and  relies  upon  the  effect  of  such  matter  as  a  bar  to  the  plaintiff's 
Pleaa.  claim,  it  is  called  an  affirmative  plea.     Such  pleas  usually  proceed 

upon  the  ground  that,  admitting  the  case  stated  by  the  bill  to  be 
true,  the  matter  suggested  by  the  plea  affords  a  sufficient  reason 
why  the  plaintiff  should  not  have  the  relief  he  prays,  or  the  discov- 
ery which  he  seeks ;  and,  when  they  are  put  in,  the  Court,  in  or- 
der to  save  expense  to  the  parties,  or  to  protect  the  defendant  from 
a  discovery  which  he  ought  not  to  make,  instantly  decides  upon 
the  validity  of  the  defence,  taking  the  plea  and  the  bill,  so  far  as 
it  is  not  contradicted  by  the  plea,  to  he  tree  (e). 

But  although  pleas,  generally,  consist  of  the  averment  of  some 
new  fact  or  claim  of  facts,  not  apparent  upon  the  face  of  the  bill, 
the  effect  of  which  is  not  to  deny  the  (acts  of  the  bill,  but  admit- 
ting them  pro  hoc  vice  to  be  true,  to  destroy  their  effect,  there  are 
cases  in  which  the  plea,  instead  of  introducing  new  facts,  merely 
relies  upon  a  denial  of  the  truth  of  some  matter  stated  in  the  biH, 
upon  which  the  plaintiff's  right  depends.  A  plea  of  this  sort  is 
called  a  negative  plea  (2).  It  seems,  formerly,  to  have  been  made 
a  question,  how  for  a  negative  plea  could  be  good  (/)  ,*  and  where 
a  bill  was  filed  by  an  individual  claiming  as  heir  to  a  person  de-* 
ceased,  and  the  defendant  pleaded  that  another  person  was  heir, 
and  that  the  plaintiff  was  not  heir  to  the  deoeased,  Lord  Thuriow 
overruled  the  plea,  on  the  ground;  that  it  was  a  negative  plea  (g) ; 
but  this  decision  was  afterwards  doubted,  by  the  learned  Judge 
himself  (A),  when  pressed  by  the  necessary  consequence,  that  any 

(d)  Billing  v.  Flight,  1  Mad.  330.  and  cases  cited] ;  Gunn  v.  Prior,  2 

(<)  Lord  Red.  295.  Dick.  657;  1  Cox,  197,  8.  C;  For- 

(/)  Ibid.  230.  rest  Ex.  Rep.  88,  n. 

(g)  Newman  v.  Wallis,  2  Bro.  C.  (k)  Hall  v.  Noyes,  3  Bro.  C.  C. 

C.  142  [Perkins's  ed.  147,  note  (ft),  488  (Perkins's  ed.  notes). 

But  where  a  defence  consists  of  a  variety  of  distinct  facts  and  circum- 
stances, there  can  be  no  saving  by  plea.  Loud  v.  Sergeant,  1  Edw.  164; 
Story  Eq.  PI.  §  653, 654. 

(1)  Phelps  v.  Garrow,  3  Edw.  139;  Story,  Eq.  PL  §  647,660. 

(2)  Story  Eq.  PI.  §  651,  note,  §  657,  et  seq. ;  Wigram  Disoov.  (2nd  ed.) 
p.  110-118. 

This  class  of  pleas  has  two  peculiarities;  in  the  first  place  it  relies  wholly 
upen  matters  stated  in  the  bill,  negativing  such  facts  as  are  material  to  the 
rights  of  the  plaintiff ;.  and  in  the  next  place,  it  requires  an  answer  to  be 
filed,  which  is  subsidiary  to  the  purposes  of  the  plea.  Story  Eq.  PL  §  670. 
See  also  Cosine  v.  Graham,  2  Paige,  177;  Robinson  v.  Smith,  3  Paige,  222; 
Mitchell  v.  Lenox,  2  Paige,  280;   Smets  v.  Williams,  4  Paige,  364. 
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person  falsely  alleging  *  title  is  himself,  might  compel  any  other  Negative  Pleas 
perm  to  make  a  discovery,  which  that  title,  if  true,  would  enable  **^*ss0*^' 
An  to  require,  however  injurious  to  the  person  thus  improperly 
brought  into  Court;  so  that  aay  person  might,  by  alleging  a  title, 
however  false,  sustain  a  bill  in  Equity  against  any  person  for  any- 
thing, so  far  as  to  compel  an  answer  (•).  Since  that  time,  Are* 
auent  instances  hate  occurred  in  which  negative  pleas  have  been 
allowed.  Thus  where  to  a  bill  praying  that  the  defendant  might 
redeem  a  mortgage  or  be  foreclosed,  the  defendant  pleaded  that 
there  was  no  mortgage,  Lord  tSldon  allowed  the  plea  (it) ;  and  so 
where  a  biH  prayed  that  the  defendant  might  be  restrained  from 
setting  up  outstanding  terms  of  years  in  defence  to  an  action  of 
ejectment,  and  the  defendant  pleaded  that  there  were  no  outatand* 
mg  terms,  the  plea  was  held  good  (I) ;  and  where  a  bill  prayed  an 
account  of  partnership  transactions,  a  negative  plea  that  there  was 
no  partnership  was  allowed  (si). 

It  is  proper  here  to  mention  another  species  of  plea  which  often  f lea?  of  ma*" . 
r     r  *  *  teri  impeached 

occurs  in  the  books,  and  is  not,  strictly  speaking,  either  a  plea  by  the  Bill. 

attaining  new  matter,  or  negativing  the  plaintiff's  title  as  alleged 
in  the  bill,  but  one  which  re-asserts  some  fact  stated  in  the  bill, 
and  which  the  bill  seeks  to  impeach,  and  denies  all  the  circum- 
stances wfeieh  the  plaintiff  relies  upon  as  the  ground  upon  which 
he  seeks  to  impeach  the  fact  so  set  up.  Thus,  where  a  bill  is 
brought  to  impeach  a  decree,  on  the  ground  of  fraud  used  in  ob- 
taining it,  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  aver- 
ments negativing  the  charges  of  fraud  (n) ;  of  the  same  nature  are 
pleas  setting  up  die  award  itself,  to  a  bill  filed  for  the  purpose  of 
impeaching  it  on  the  ground  of  partiality  or  fraud  in  the  arbitra- 
tors ;  or  a  stated  account,  where  error  or  fraud  in  the  account  is 
charged  by  the  bill  for  the  purpose  of  avoiding  its  effect.  Fleas  of 
this  nature  have  been  objected  to,  because  they  are  in  feet  excep* 
H&ms  efmsdem  rei  cwjus  peiitur  dissotutio  (o) ;  but  the  frame  of  a 
biH  m  Equity,  in  such  cases,  necessarily  produces  this  mode  of 
pleading;  for,  in  the  instance  above  alluded  to,  of  a  plea  setting 
up  the  decree  to  a  bill  seeking  to  impeach  it,  it  is  obvious,  that  if 
the  bffl  had  stated  the  title  under  which  the  plaintiff  claimed, 
without  stating  the  decree  under  which  the  defendant  claimed,  the 

(i)  Lord  Red.  230;  Jones  v.  Da-  &  Geld.  61 ;  Torke  v.  Fry,  ibid.  65; 

vis.  16  Vet.  254,  965.  Taring  v.  Edgar,  2  S.  &  3.  274, 291 ; 

<*>  Hastens  9.  Lander,  Coop.  B.  Arnold  v.  Heafbrd,  1  M'LeL  <fc  T. 

M.  330. 

(I)   ArmiUge  v.  Wadf worth,  1        (n)  Lord  Red.  239. 
Mad.  189.  (*)    Pusey  a.  Detbottverie,  0  P. 

(»)  Drew  v.  Drew,  2  T.  A  B.  159 ;  Wms.  ©17. 
vide  etiaai,  Sanders  a.  King,  Mad. 
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Plea*  of  Mat-  defendant  might  have  pleaded  the  decree  alone  in  bar.  If  the  bill 
by  the  Bill.  na(*  stated  tne  plaintiff's  title,  and  also  stated  the  decree,  and  al- 
leged no  fact  to  impeach  it,  and  had  yet  sought  relief  on  the  title 
concluded  by  it,  the  defendant  might  have  demurred ;  because, 
upon  the  face  of  the  bill,  the  title  of  the  plaintiff  would  have  ap- 
peared to  be  so  concluded.  But  as  by  the  forms  of  pleading  in 
Equity,  the  bill  may  set  out  the  title  of  the  plaintiff,  and,  at  the 
same  time,  state  the  decree  by  which,  if  not  impeached,  that  title 
would  be  concluded,  and  then  avoid  the  operation  of  the  decree, 
by  alleging  that  it  has  been  obtained  by  fraud ;  if  the  defendant 
could  not  take  the  judgment  of  the  Court,  upon  the  conclusive- 
ness of  the  decree,  by  plea,  upon  which  the  matter  by  which  that 
decree  was  impeached  would  alone  be  in  issue,  he  must  enter  into 
the  same  defence  (by  evidence  as  well  as  by  answer,)  as  if  no  de- 
cree had  been  made,  and  would  be  involved  in  all  the  expense  and 
vexation  of  a  second  litigation  on  the  subject  of  a  former  suit, 
which  the  decree,  if  unimpeached,  had  concluded :  it  is,  therefore, 
permitted  to  him,  to  avoid  entering  into  the  general  question  of 
the  plaintiff's  title  as  if  it  had  not  been  affected  by  the  decree,  by 
meeting  the  case  made  by  the  plaintiff,  which  can  alone  give  him 
a  right  to  call  for  that  defence ;  namely,  the  fact  of  fraud  in  ob- 
taining the  decree,  which  he  does  by  negative  averments  in  his 
plea  (p).  The  same  observations  will  apply  to  pleas  of  re- 
leases (q)  or  stated  accounts,  where  bills  have  been  filed  for  the 
purpose  of  setting  them  aside.  Some  doubt,  however,  appears  to 
have  been  thrown  upon  the  right  of  a  defendant,  to  avail  himself 
of  this  mode  of  defence,  by  the  Court  of  Exchequer  in  Pope  v. 
Bish  (r),  and  Edmundson  v.  Hartley  (s),  where  the  bills  were  filed 
for  the  purpose  of  setting  aside  awards,  charging  that  they  had 
been  obtained  corruptly,  and  pleas  were  put  in  setting  up  the 
award  and  negativing  the  charges  of  corruption,  and  the  Court,  in 
both  cases,  held  the  pleas  to  be  bad,  as  not  bringing  the  cases  to 
one  point;  but  in  Bayley  v.  Adams  (r),  Lord  Eldon  expressed  his 
disapprobation  of  the  decision  of  the  Court  of  Exchequer  in  those 
cases,  saying,  that  there  was  hardly  one  point  of  equitable  proceed- 
ings with  regard  to  pleas,  which  it  was  not  extremely  difficult  to 
reconcile  to  them ;  and,  although  his  Lordship  did  not  decide  the 
case  upon  the  point  now  under  consideration,  there  can  be  no 
doubt,  from  the  tenor  of  his  judgment,  that  his  decision  would 
have  been  in  favor  of  carrying  the  principle  supplied  by  cases  upon 

(p)  Lord  Ked.  342.  (r)  1  Anst.  59. 

(q)  Lloyd  v.  Smith,  1  Anet.  258;        («)  Ibid.  97. 
Freeland  v.  Johnson,  ibid.  276.  (0  6  Vef .  586. 
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pleas  of  other  matters,  to  pleas  of  awards  also  («).    It  should  also  H***  of  Mat- 
be  stated  that,  in  a  previous  case,  the  Court  of  Exchequer  had   Bv^^biij. 
unanimously  expressed  an  opinion,  that  where  the  bill  stated  an  v^^v-^^/ 
award  to  have  been  obtained  by  misrepresentation  of  facts  not 
known  to  the  plaintiff,  a  plea  of  the  award  alone,  without  any  aver* 
ment  to  negative  the  oharge  of  misrepresentation,  was  bad  (x). 

It  has  been  before  stated,  that  bankruptcy  and  other  matters  Pleas  of  Mat- 
arising  between  the  bill  and  the  plea  may  be  pleaded  (y).     This  ^"^J^e 
has  been  the  case  with  regard  to  the  bankruptcy  of  a  plaintiff  oc-  bill. 
cnrring  after  the  bill  filed  (s) ;  and  so  where  a  bill  was  filed  for  a 
discovery  and  relief  by  injunction  to  restrain  the  defendant  from 
setting  up  outstanding  terms  to  defeat  a  writ  of  right,  a  plea  that 
since  the  filing  of  the  bill,  the  writ  of  right  had  been  tried  and 
determined  against  the  plaintiff,  was  allowed  to  be  a  good  plea 
(a).    This  rule  has  been  adopted  from  analogy  to  proceedings  at 
Common  Law,  where  any  matter  which  arises  between  the  bill 
and  the  plea,  may  be  pleaded  in  bar  (6) ;  but  the  analogy,  in  this  puis  darrien 
respect,  between  Courts  of  Law  and  Equity,  will  not  extend  fur-  continuance. 
ther  ;  for  at  Law,  even  after  the  plea,  if  any  matter  occurs  which 
would  abate  the  suit  or  operate  as  a  bar,  such  matter  might,  pre- 
viously to  the  recent  new  rules  of  pleading,  adopted  under  the 
Uniformity  of  Process  Act,  be  offered  to  the  Court  by  a  plea, 
termed  a  plea  pws  darrien  continuance,  and  may  still  be  pleaded 
with  an  allegation,  that  die  matter  arose  after  the  last  pleading, 
&c.  (c).    In  Courts  of  Equity,  however,  such  a  plea  does  not  Effect  obtained 
seem  admissible,  but  the  offset  of  it  may  be  obtained  by  means  of  by  cr0M  biI1- 
a  cross  bill  (d). 

It  is  essential  to  observe  that,  whatever  the  nature  of  the  plea  of  double 
may  be,  whether  affirmative,  or  negative,  or  of  the  anomalous  na-  pleading, 
ture  above  alluded  to,  the  matter  pleaded  must  reduce  the  issue 

(«)  Bayley  9.  Adams,  6  Vea.  597.  (y)  Ante,  p.  75. 

(1)  It  has  been  suggested  in  Sir.  <z)  Turner  v.  Robinson,  IB.  A  8. 

J.  Wigram's  Work  "  on  Diacovery,"  3 ;  and  see  Tarleton  v.  Hornby,  1 Y. 

(page  37,  notia,)  that  now  that  nega-  &  C.  101,  Exc.  R. 

tire  pleas  are  fully  established ;  per-  (a)  Earl  of  Leicester  v.  Perry,  1 

haps  the  anomalous  form  of  pleading,  Bro.  C.  C.  305  [Perkins's  ed.  note], 

now  under  discussion,  would  not  be  (b)  Turner  v.  Robinson,  ubi  supra, 

held  necessary  in  cases  of  this  class ;  lc)  1  Chittv  on  PI.  658,  659. 

and,  certainly,  it  is  difficult  to  say,  (d)  Lord  Red.  81 ;  vide  Rowe  0. 

whv  a  plea  in  such  cases  as  those,  to  Wood,  1  J.  &  W.  315  5    Wood  v. 

which  this  manner  of  pleading  usu-  Rowe,  2  Bligh,  505 ;  Hayne  «.  Hayne, 

ally   applies,    should    assume    this  3  Cha.  Rep.  19  ;  Nels.  105,  S.  C. 

form ;  and  why  a  negative  plea,  meet-  (c)  Nobkissen  v.  Hastings,  2  Vea. 

ing  the  matters  suggested  in  the  bill,  J.  84  [Sumner's  ed.  note  (a)] ;  Jones 

to  avoid  the  effect  of  the  bar  set  up,  v.  Frost,  3  Mad.  1,  8. 
•braid  not  alone  be  sufficient  ? 
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Puisdarrien  between  the  plaintiff  and  defendant  to  a  single  point  (1).  If  a  plea  is 
nce'  double,  t.  e.  tenders  more  than  one  defence  as  the  results  of  the 
facts  stated,  it  will  be  bad  (c)  (2).  Thus,  a  plea  which  stated, 
that  the  plaintiffs  who  claimed  as  citizens  of  London,  never  were 
resident  there  or  paid  scot  or  lot,  and  that  they  were  admitted 
freemen  by  fraud  for  the  purpose  of  enjoying  the  exemption  claim- 
ed, was  held  bad ;  because  the  facts  that  the  plaintiffs  were  not 
citizens  of  London,  and  that  they  were  admitted  by  fraud,  were 
totally  inconsistent  with  each  other  (/)  (3).  And  so  where  a 
defendant  to  a  bill  for  the  specific  performance  of  an  agreement, 
put  in  a  plea,  insisting  upon  the  Statute  of  Frauds,  and  another 
defence,  Lord  Loughborough  would  not  allow  it,  as  it  was  a  dou- 
ble defence,  and  directed  it  to  stand  for  an  answer  (g).  Upon  the 
same  principle,  where  a  bill  was  filed  praying  a  re-conveyance  of 
four  estates,  and  the  defendant  put  in  a  plea  whereby  he  insisted 
upon  a  fine  as  to  one,  and  averred  that  the  estate  comprised  in  that 
fine,  was  the  only  part  of  the  premises  in  the  bill  in  which  he 
claimed  an  interest,  Sir  A.  Hart,  V.  C,  held  it  to  be  bad  as  a 
double  plea  (A). 
Rule  that  a  The  rule  that  a  plea  must  reduce  the  defence  to  a  single  ground, 

§a<»  tiied""  mu8t  k?  understood  as  not  interfering  with  the  proposition  before 
fence  to  a  sin*  laid  down,  that  a  plea  may  consist  of  a  variety  of  facts  and  cir- 
cle ground.  cumstances  (t)  (4)  ;  all  that  it  requires  is,  that  those  facts  and 
circumstances  should  give  as  their  result,  one  clear  ground  upon 
which  the  whole  equity  of  the  bill  may  be  disposed  of  (it).  The 
rule  upon  this  subject,  and  the  reasons  upon  which  it  has  been 
established,  are  stated  with  great  clearness  by  Lord  Thurlow,  in 
his  judgment  in  Whitbread  v.  Brockhurst  (/)  before  referred  to. 

(/)  Corporation  of  London  v.  Cor*  (t)  Ritchie  v.  Aylwin,  15  Ves.  79, 

poration  of  Liverpool,  3  Anst.  738.  82  [Sumner's  ed.  note]. 

(g)  Cooth  v.  Jackson,  6  Vea.  12;  (A)  Rowe  v.  Teed,  15  Yes.  379; 

Whitbread  v.  Brockhurst,  1  Bro.  C.  Strickland   v.    Strickland,   10  Sim. 

C.  404  [Perkins's  ed.  notes] .  253. 

(h)  Watkins  v.  Stone,  2  Sim.  49.  (Q  Ubi  supra ;  vide  etiam,  Wood 

v.  Strickland,  2  V.  &  B.  150. 

(1  Saltus  v.  Tobias,  7  John.  Ch.  214  ;  Story  Eq.  PI.  §  654,  et  seq. 

(2)  Duplicity  in  one  and  the  same  plea  is  a  vice  in  pleading  in  Equity,  as 
well  as  at  Law.  More  ton  v.  Harrison,  1  Bland,  496.  See  Saltus  v.  Tobias, 
7  John.  Ch.  214;  State  of  Rhode  Island  v.  Commonwealth  of  Mass.  14  Pe- 
ters, 211 ;  Goodrich  v.  Pendleton,  3  John.  Ch.  386;  Ridgeley  v.  Warfield, 
1  Bland,  494  Story  Eq.  PI.  §  653. 

A  plea  is  not  rendered  double  by  the  mere  insertion  therein  of  several 
averments,  that  are  necessary  to  exclude  conclusions  arising  from  allega- 
tions which  are  made  in  the  bill,  to  anticipate  and  defeat  the  bar  which  might 
be  set  up  in  the  plea.    Bogardus  v.  Trinity  Church,  4  Paige,  178. 


(3)  Story  Eq.  PI.  §  656. 

(4)  Story  Eq.  PI.  r  " 
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His  Lordship  said,  "  I  cannot  agree  with  the  defendant's  counsel,     Of  Double 
that  any  two  facts  which  are  not  inconsistent,  may  be  pleaded  in  k^^^JO^s 
one  plea.     I  think  that  various  facts  can  never  be  pleaded  in  one  When  vari- 
plea,  unless  they  are  all  conducive  to  a  single  point,  on  which  the  ^oto  point1 
defendant  rests  his  defence.     Thus,  many  deeds  may  be  stated  in  they  may  be 
a  plea,  if  they  all  tend  to  establish  the  single  point  of  title  ;  so  in  P|e»dcd  m  one 
the  case  of  papacy  (m).    In  the  present  case,  the  different  matters 
pleaded  do  not  conduce  to  one  object.     The  plea  of  the  statute  is 
of  itself  a  bar ;  but  the  plea,  that  the  agreement  was  not  perform- 
ed, is  quite  distinct ;  because,  whether  a  part  performance  take 
the  agreement  out  of  the  statute,  or  be  merely  considered  as  a 
fraud,  the  point  of  equity  is  quite  distinct  from  the  agreement. 
It  is  a  plea  of  two  matters,  perfectly  clear  and  distinct,  of  two 
things  which  furnish  two  different  pleas  to  the  points  made  in  the 
bill.     The  reason  why  a  defendant  is  not  permitted  to  introduce 
several  matters  into  one  plea  is,  that  it  tends  to  the  forwarding  of 
justice,  and  saves  great  expense  that  the  matter  should  be  taken 
up  shortly  upon  a  single  point ;  but  that  end  is  so  far  from  being 
attained,  if  the  plea  puts  as  much  in  issue  as  the  answer  could 
do,  that  on  the  contrary  it  increases  the  delay  and  expense.     But 
why,  it  may  be  asked,  should  not  the  defendant  be  permitted  to 
bring  two  points,  on  which  the  cause  depends,  to  issue  by  his 
pleat    The  answer  is,  because,  if  two,  he  may  as  well  bring  three 
points  to  issue ;  and  so  on  till  all  the  matters  in  the  bill  are  brought 
into  issue  upon  the  plea,  which  would  be  productive  of  all  the 
delay  and  inconvenience  which  pleading  was  intended  to  reme- 
dy»  (*). 

But  although  the  general  rule  of  the  Court  is  not  to  allow  of  Double  plea 
double  pleading,  there  are  cases  in  which  the  rule  will  be  relaxed  in  a}  caaes 
—  as  where  great  inconvenience  would  be  sustained  by  the  neces- 
sity of  setting  out  long  accounts,  which  could  be  obviated,  if  the 
defendant  were  to  be  allowed  to  plead  to  several  matters— cases 
of  this  nature  may  occur  where  a  bill  is  so  framed  that,  if  the 
principle  case  made  by  it  cannot  be  supported,  it  may  be  sustained 
by  some  subsidiary  matter,  which  has  been  introduced  for  the  pur- 
pose of  maintaining  the  suit  (I).     Thus,  in  Gibson  v.  Whitehead 

(m)  Harrison  v.  Southcote,  1  Atk.    this  judgment,  1  Bro.  C.  C.  415, 
588.  Belt'*  ed.  cited  2  V.  &  B.  455. 

(*)  Vide  Sir  S.  Ronully'e  note  of 

(1)  Story  Eq.  PI.  §  657  and  note ;  Van  Hook  v.  Whitlock,  3  Paige,  409; 
Mtford  Eq.  PI.  by  Jeremy,  295,  note. 

Two  distinct  pleas  in  bar,  different  in  their  nature,  as  a  plea  of  the  statute 
of  linutationa,  and  a  discharge  under  the  insolvent  act,  cannot  be  pleaded 
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Double  Plea.  (^  where  a  bill  was  filed,  by  simple  contract  creditors,  to  charge 
s*-^^~^~'  ^  rejj  eatatC8  0f  &  deceased  debtor,  alleging,  first,  that  the  tes- 
tator, by  his  will,  subjected  the  real  estates  to  the  payment  of  the 
debts  ;  and,  secondly,  that  if  that  was  not  the  true  construction  of 
his  will,  then  his  real  estates  were  liable  under  the  47  Geo.  III. 
sess.  2,  c.  74,  he  having  been  a  trader  at  the  time  of  his  death, 
Sir  J.  Leach,  V.  C,  made  an  order,  upon  motion,  that  the  de- 
fendant might  be  at  liberty  to  plead,  first,  the  will  of  the  testator, 
for  the  purpose  of  showing  that  he  did  not  thereby  charge  his  real 
estates  with  the  payment  of  his  debts ;  and,  secondly,  that  he  was 
not,  at  the  time  of  his  death,  a  trader  within  the  meaning  of  the 
Act  (p).    But,  although,  in  the  above  case,  the  necessity  for  a 
double  plea  arose  from  the  circumstance  of  there  being  a  sort  of 
double  or  alternative  claim  in  the  bill,  this  is  not  the  only  ground 
upon  which  the  Court  acts  in  allowing  double  pleas :  the  principle 
upon  which  the  Court  proceeds,  depends  very  much  upon  the  ex- 
traordinary inconvenience  that  might  arise,  if  the  defendant  were 
not  allowed  to  take  this  course ;  and  upon  this  principle,  where  a 
bill  was  filed  to  restrain  the  infringement  of  a  patent,  and  for  an 
account,  and  the  defendants  were  desirous  of  disputing  the  validi- 
ty of  the  patent,  on  the  grounds  that,  so  far  as  the  invention  was 
useless,  and  that  so  far  as  it  was  useful,  it  was  not  new,  Lord 
Langdale,  M.  R.,  gave  the  defendant  leave  to  plead,  first,  that  the 
invention  was  not  useful ;  secondly,  that  it  was  not  new  (q) ;  and 
in  Bampton  v.  Birchall  (r),  the  same  Judge  permitted  the  defen- 
dant in  an  ejectment  suit  to  plead,  first,  that  the  person  under 
whom  the  plaintiff  claimed  was  not  the  heir ;  and,  secondly,  that 
even  if  he  were  such  heir  the  plaintiff's  right  was  barred  by  the 
Statute  of  Limitations. 

oriEl  to  waJ-n       II  is  to  be  obBerved  *■*»  before  a  defendant  puts  in  a  double 
rant  it  plea,  he  must  obtain  an  order  for  leave  to  do  so,  by  special  motion 

upon  notice  ;  and  that  such  a  plea,  filed  without  such  an  order, 
I     od  f  would  be  irregular  as  well  as  liable  to  be  overruled  («)  (1). 

an  important        With  reference  to  the  subject  of  multifarious  or  double  pleaoV 

fact  will  not     fog,  it  is  to  be  noticed  that,  where  the  facts  stated  in  the  plea  are 

make  a  plea 

multifanoua. 

(0)  4  Mad.  241.  M  4  Beav.  558. 

(p)  Vide  e tiara,  Hardman  v.  El»  is)  Kay  v.  Marshall,  ubi  supra; 

lames,  5  Sim.  640 ;  2  M.  &  K.  738,  Gibson    v.  Whitehead,  ubi  supra ; 

S.  C.  Hardman  v.  Ellames,  ubi  supra. 

(q)  Kay  v.  Marshall,  1  Keen,  192. 

together,  without  the  previous  leave  of  the  Court.    Saltus  v.  Tobias.  7 
John.  Ch.  214. 

(1)  Saltus  v.  Tobias,  7  John.Ch,  214. 
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sufficient  to  constitute  a  good  plea,  the  introduction  into  the  plea  Of  Double 
of  a  fact  which,  although  it  pats  in  issue  a  distinct  matter,  is  not  V^1V!!!I^ 
important  to  the  validity  of  the  plea  itself,  will  not  vitiate  the 
plea  (1).  Thus,  if  a  defendant  pleads  a  release,  and  then  avers 
that  it  has  been  acted  upon,  the  release  being  of  itself  a  bar  whe- 
ther it  has  been  acted  upon  or  not,  the  further  allegation  that  it 
has  been  acted  upon  is  unimportant,  and  will  be  rejected  as  sur- 
plusage (t)  ;  upon  this  ground,  where  a  plea  stated  facts  which, 
connected  with  the  statement  in  the  bill,  would  have  amounted  to 
a  conspiracy  to  prevent  a  prosecution  for  felony,  and  then  averred 
that  the  transactions  stated  in  the  bill,  related  to  a  fraudulent  em- 
bezzlement by  a  banker's  clerk,  and  suggested  that  the  discovery 
sought  might  subject  the  defendant  to  pains  and  penalties,  it  was 
objected,  that  the  plea  was  multifarious,  because  in  addition  to 
the  statement  of  facts  amounting  to  a  conspiracy,  it  averred  that 
the  transactions  related  to  a  fraudulent  embezzlement ;  Lord  El- 
don,  however,  overruled  the  objection,  saying,  that  he  should 
press  a  harder  rule  in  Equity  than  prevails  at  Law  by  holding, 
that  such  an  averment  made  a  plea  bad,  which  in  other  respects 
was  good  (tt). 

The  rule  that  a  defendant  cannot  plead  several  matters,  must  Defendant 
not  be  understood  as  precluding  a  defendant  from  putting  in  seve-  JUJJ^JjJJ  !Jjeag 
ral  pleas  to  different  parts  of  the  same  bill ;  it  merely  prohibits  to  different 
his  pleading,  without  previous  leave,  a  double  defence  to  the  whole  Parta  ?M,the 
bill,  or  to  the  same  portion  of  it.     A  defendant  may  plead  differ- 
ent matters  to  separate  parts  of  the  same  bill,  in  the  same  manner 
that  (as  we  have  seen,)  a  defendant  may  put  in  different  demurrers 
to  different  portions  of  the  bill.    A  defendant  may,  in  like  man- 
ner, plead  and  demur,  or  plead  and  answer,  to  the  different  parts 
of  the  same  bill,  provided  he  points  out,  distinctly,  the  different 
portions  of  the  bill  which  are  intended  to  be  covered  by  the  plea, 
the  demurrer,  and  the  answer ;  he  must,  likewise,  where  he  puts  in 
several  pleas  to  the  same  bill,  point  out  to  what  particular  part  of 
the  bill  each  plea  is  applicable.    But,  although  the  general  rule  is, 
that  in  the  case  of  a  partial  plea,   a  defendant  must  specify  dis- 
tinctly what  part  of  the  bill  he  pleads  to,  the  rule  which  has  been 
stated,  as  applicable  to  a  demurrer,  viz. — that  it  cannot  be  good  piea  may  be 

in  part  and  bad  in  part,  is  not  applicable  with  the  same  strictness  £°°d  **  *°t    , 
r  r  rr  part,  and  bad. 

as  to  other 
(I)  Claridge  v.  Hoare,  14  Vei.  59,        (u)  Claridge  v.  Hoare,  14  Ves.  59,  part. 
€5.  65. 


(1)  Story  Eq.  PI.  §  663. 
vol.  i.  58 
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May  be  al-  to  a  plea,  for  it  has  been  repeatedly  decided  that  a  plea,  in  Equity 
°WeonJy  par  may  be  bad  in  part  and  not  in  the  whole,  and  the  Court  will  allow 
v-^*n/~^^  it  to  so  much  of  the  bill  as  it  is  properly  applicable  to  (x)  (1). 
Thus,  where  a  defendant  to  a  bill  for  the  re-conveyance  of  an  es- 
tate and  for  an  account,  pleaded  —  "  as  to  so  much  of  the  bill  as 
sought  to  compel  him  to  set  forth  whether  the  persons  from  whom 
he  claimed,  did  not  at  or  at  any  time  before  the  conveyance  of  the 
estate  to  him,  profess  the  Popish  religion,  or  which  sought  to  com- 
pel him  to  reconvey  all  or  any  part  of  such  estate  to  the  complain- 
ants, or  which  sought  to  compel  the  defendant  to  set  forth  any  of 
his  title-deeds  or  writings  relating  to  the  said  estates,  or  any  part 
thereof;" — the  statute  11  &  12  Will.  III.  c.  1,  whereby  persons 
professing  the  Popish  religion  were  disabled,  or  made  incapable 
of  inheriting  or  taking  by  descent,  &c.  any  lands,  tenements,  &c. ; 
the  Court  allowed  the  plea  as  to  the  discovery  sought  by  the  bill, 
whether  the  persons  from  whom  the  plaintiffs  claimed,  were  not 
papists,  but  overruled  it  as  to  all  the  other  parts  (y).  And  so  in 
the  case  of  The  Earl  of  Derby  v.  The  Duke  of  Athoi  (z),  where 
the  bill  was  filed  to  obtain  a  discovery  from  the  Duke,  as  to  his 
general  title  to  the  Isle  of  Man ;  and  also,  to  have  relief  on  a  par- 
ticular point  of  equity  relating  to  the  rectories  and  tithes  within 
that  island ;  and  the  Duke  put  in  a  plea  to  the  jurisdiction  of  the 
Court,  because  the  Isle  of  Man  was  an  ancient  kingdom,  and  not 
part  of  the  realm,  and  that  no  lands,  &c.  there,  ought  to  be  tried 
or  examined  into  here ;  Lord  Hardwicke  was  at  first  inclined 
to  allow  the  plea,  as  to  that  part  of  the  bill  which  related  to  the 
title  to  the  Isle  of  Man,  and  to  overrule  it  as  to  the  rest  of  the  re- 
lief ;  but  owing  to  an  informality  in  the  plea,  in  not  showing  in 
what  Court  the  jurisdiction  was,  his  Lordship  felt  himself  obliged 
to  overrule  the  plea  in  toto  (a). 
Rule  refers  **  f°H°ws  from  the  above  cases,  that  the  rule  that  a  plea  may  be 

only  to  the       allowed  in  part  only,  is  to  be  understood  with  reference  to  its  «a> 
piea.nt  °  l  °    tent>  *'  c*  to  *e  <luant*ty  °f  ^e  bill  covered  by  it,  and  not  to  the 

(x)  Lord  Red.  296 ;  Coop.  Eq.  PI.  etiam,  Harmon   v.  Southcote,  and 

230;  Beames  on  Pleas,  45;  Earl  of  Earl  of  Derby  v.  Duke  of  Athol,  ubt 

Suffolk  v.  Green,  1  Atk.  450;  Dun-  infra. 

calf  v.  Blake,  ib.  52;    Huggins  v.  (y)  Harrison  v.  Southcote,  1  Atk. 

York  Buildings  Company,  2  Atk.  44 ;  528 ;  2  Ves.  389,  8.  C. 

Dormer  r.  Fortescue,  ibid.  281 ;  Tur-  (z)  1  Ves.  203. 

ner  v.  Mitchel,  1  Dick.  249;  Roche  (a)  Vide  2  Ves.  354,7,  S.  C. 
v.  Morgell,  2  Sch.  &  Lef.  725;  vide 


Eq.  PI.  §  692, 693 ;  French  v.  Shotwell,  20  John.  668;  S.  C 
5  Jotin.  Ch.  555;  Kirkpatrick  v.  White,  4  Wash.  C.  C.  595. 
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ground  of  defence  offered  by  it :  and  that  if  any  part  of  the  de-   Ufe  of  aver- 
faue  made  by  the  plea  is  bad,  the  whole  must  be  overruled  (6).  Nation  of  "he 
Thus,  if  a  defendant  pleads  a  fine  and  non-claim,- which  is  a  legal         Plea. 
bar,  and  a  purchase  for  a  valuable  consideration  without  notice  of  V^*v-K/ 
the  plaintiff's  claim,  which  is  an  equitable  bar ;  if  either  should 
appear  not  to  be  a  bar,  as  if  the  defendant  by  answer  should  ad- 
mit facts  amounting  to  notice ;  or  if  the  plea,  with  respect  to 
either  part,  should  be  informal,  the  whole  must  be  overruled; 
there  seems  to  be  no  case  in  which  the  Court  has  separated  the 
two  matters  pleaded,  and  allowed  one  as  a  bar  and  disallowed  the 
other  (c). 

But,  although  it  is  the  office  of  a  plea  to  reduce  the  defence  to  Of  averments 
a  single  point,  it  is  necessary,  in  order  to  its  validity,  that  all  mat-  in  p  " 
ten  which  are  essential  to  bring  it  to  that  point,  should  be  stated 
on  the  face  of  the  plea,  so  that  the  Court  may  at  once  decide, 
whether  the  case  which  the  plea  presents  to  the  Court  is  a  bar  to 
the  case  made  by  the  bill,  or  to  that  part  of  it  which  the  plea 
seeks  to  cover.  Thus,  if  a  bill  is  brought  to  recover  the  posses- 
sion of  an  estate,  a  defendant  may  protect  himself  by  a  plea,  stat- 
ing that  he  was  the  purchaser  of  the  estate,  and  that  he  paid  a 
valuable  consideration  for  it,  and  that  he  had  not,  at  the  time  of 
the  purchase,  any  notice  of  the  title  or  claim  of  the  plaintiff  to 
the  property :  this  is  called  "  a  plea  of  purchase  for  valuable  con- 
sideration without  notice,'1  and  is,  if  true,  a  good  bar  to  the  suit 
It  will  not,  however,  be  sufficient,  merely  to  state  by  way  of  plea, 
that  the  defendant  is  a  purchaser  for  a  valuable  consideration 
without  notice ;  but  he  must  state  upon  the  plea,  that  the  person 
from  whom  he  purchased,  had  such  an  interest  in  the  property  as 
entitled  him  to  convey  it  to  the  defendant ;  that  it  was  conveyed 
to  the  defendant  by  the  proper  mode  of  conveyance ;  that  a  valu- 
able consideration  was  paid  for  it  by  the  defendant ;  and,  that  the 
defendant  had  no  notice  of  the  claim  of  the  plaintiff:  for  the  co- 
incidence of  all  these  facts  is  necessary,  to  constitute  a  good  bar 
in  Equity  to  a  suit  of  the  nature  alluded  to  (rf)  (1) ;  and  the  omis- 
sion of  any  of  them  would  render  the  defence  invalid,  because  the 
plaintiff  has  a  right,  by  replying  to  the  plea,  to  put  all  the  matters 

(b)  Vide  ace.  Lord  Red.  297.  (d)  Lord  Red.  275. 

(c)  Ibid.  296. 

(1)  High  v.  Batte,  10  Yerger,  335 ;  Donnell  v.  King,  7  Leigh,  393 ;  Grif- 
fith v.  Griffith,  1  Hoft.  Ch.  R.  153 ;  Malony  v.  Kernan,  2  Dm.  &  War.  31 ; 
Citif  v.  Leiper,  2  Yerger,  193;  Jewett  v.  Palmer,  7  John.  Ch.  65 ;  Galla- 
tiaa  9.  Cunningham,  6  Cowen,  361 ;  Souzer  v.  De  Meyer,  2  Paige,  574 ; 
Drogheda  v.  Malone,  Finlay'g  Dig.  449. 
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Use  of  aver,   contained  in  it  in  issue,  and  by  that  means  to  compel  the  defen- 
ments  in  corro-  i  t  i  1*1  /••  .     . 

bonttion  of  the  dant  to  suPPort  them,  or  at  least  such  of  them  as  are  affirmatively 

Plea.  stated  by  evidence.  The  statements  of  these  necessary  facts,  in 
a  plea-  are  called  " averments"  and  the  necessity  for  their  intro- 
duction, points  out  the  general  distinction  between  demurrers 
and  pleas ;  for,  if  the  fact  necessary  to  constitute  a  good  plea, 
appears  sufficiently  upon  the  bill,  so  as  to  exclude  the  necessity 
of  averments,  the  bill  might,  in  most  cases,  be  objected  to  by  de- 
murrer (c)  (1). 
In  negativing  Another  office  of  averments  in  a  plea  is,  to  exclude  intend* 
allegations  in  ments,  which  would  otherwise  be  made  against  the  pleader;  for, 
lated  to  over™  l*  tnere  *8  "W  cnar8e  m  ^e  bill,  which  is  an  equitable  circum- 
rule  the  plea,  stance  in  favor  of  the  plaintiff's  case  against  the  matter  pleaded, 
such  as  fraud  or  notice  of  title,  the  Court  will  intend  the  matters 
so  charged  against  the  pleader,  unless  they  are  met  by  averments 
in  the  plea  (/).  Thus,  where  a  bill  was  filed  by  a  remainder- 
man against  a  tenant  for  life,  for  an  account  of  timber  cut  upon 
the  estate,  embracing  a  period  of  many  more  than  six  years  pre- 
vious to  the  filing  of  the  bill,  which  was  in  1824 ;  and  alleging 
that,  in  answer  to  certain  inquiries  which  the  plaintiff  had  made 
as  to  the  timber,  the  defendant  had  furnished  certain  accounts, 
from  which  it  appeared  that,  since  the  year  1704  down  to  the 
year  1821,  certain  quantities  of  timber  had  been  cut  in  each 
year,  amounting  to  sums  mentioned  in  the  bill,  and  the  defendant 
plead  the  statute  of  limitations  in  bar,  confining  his  averments 
only  to  the  date  of  the  filing  of  the  bill,  the  Court  overruled  the 
plea ;  because  it  held,  that  the  alleged  render  of  the  accounts  in  the 
bill,  bringing  the  accounts  down  to  the  period  within  six  years 
before  the  filing  of  the  bill,  (which  was  not  negatived  by  any 
averment  in  the  plea,)  defeated  the  operation  of  the  statute  (g). 

To  have  constituted  a  good  plea  in  that  case,  there  should 
have  been  an  averment,  that  no  such  accounts  as  those  alleged  in 
the  bill,  had  been  rendered.  The  necessity  for  the  introduction 
of  such  averments  into  a  plea  is  obvious,  when  we  consider  that  a 
plea  for  the  purpose  of  deciding  on  the  validity  of  it,  like  a  de- 
murrer, admits  all  the  facts  stated  in  the  bill  to  be  true,  so  far 
as  they  are  not  controverted  by  the  plea  (h) ;  so  that  when- 
ce) Bicknell  v.  Gough,  3  Atk.  558  ;  (/)  Lord  Red.  298. 
Roberta  v.  Hartley,  1  Bro.  C.  C.  56 ;  fr)  Hony  v.  Hony,  1  S.  &  S.  668. 
Biffing  v.  Flight,  1  Mad.  230 ;  Stiff  (A)  Plunket  v.  Penson,  2  Atk.  51 ; 
v.  Andrews,  2  Mad.  6.  Roche  v.  Morgell,  2  Sch.  &  Lef.  727. 


v 


(2)  See  Story  Eq.  PI.  §  679,  et.  teq.  and  notes. 
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ever  matters  of  fact  are  introduced  to  the  bill,  which,  if  true,    Averments. 
would  destroy  the  effect  of  the  matter  pleaded,  the  plea  will  v-*B*v^^-' 
be  overruled,  unless  such  matters  are  controverted  by  the  aver- 
ments. 

The  necessity  for  the  introduction  of  this  species  of  averment  Necessity  for. 
may  be  still  further  illustrated,  if  we  attend  to  the  nature  of  plead- 
ings in  Courts  of  Equity,  especially  since  the  disuse  of  special 
replications,  rejoinders,  surrejoinders,  &c.  When  those  plead- 
ings were  allowed,  the  plaintiff  might  have  stated  his  case  without 
suggesting,  that  it  had  been  affected  by  any  circumstances  which 
might  afford  matter  for  a  plea ;  such,  for  instance,  as  a  release,  or 
a  decree  binding  the  right.  If,  then,  the  defendant  had  pleaded 
the  release  or  decree,  the  plaintiff  might  have  replied,  that  the  re- 
lease or  decree  had  been  obtained  by  fraud,  by  which  the  plaintiff 
would  have  admitted  that  the  plea  was  a  bar,  if  not  capable  of 
impeachment  on  the  ground  of  fraud ;  the  defendant,  by  rejoinder, 
would  then  have  avoided  the  charge  of  fraud,  and  sustained  the 
release  or  decree ;  and  then  the  issue  would  have  been  simply  on 
the  (act  of  fraud  (i). 

From  what  has  been  said  above,  it  will  be  seen  that  averments  Affirmative 
in  pleas  may  naturally  be  divided  into  affirmative  and  negative  averment*- 
averments.  Affirmative  averments  are  those,  which  are  not  sug- 
gested by  any  matter  upon  the  face  of  the  bill  which  is,  inconsis- 
tent with  the  matter  pleaded,  but  are  necessary  in  order  to  render 
the  matter  pleaded  a  complete  bar.  Thus,  if  a  stated  account  is 
set  up  by  the  plea,  the  defendant  must  aver  that  the  account  is 
just  and  true,  to  the  best  of  his  knowledge  and  belief;  and  so,  in 
the  instance  above  referred  to,  of  a  plea  of  purchase  for  valuable 
consideration  without  notice,  it  has  been  stated  that  the  defendant 
must  aver,  in  his  plea,  that  the  person  from  whom  he  purchased 
had  such  an  interest  as  entitled  him  to  convey  the  estate  to  the 
defendant,  and  that  it  was  conveyed  to  the  defendant  in  a  proper 
manner,  and  that  a  valuable  consideration  was  paid  for  it,  and 
that  the  defendant  had  no  notice  of  the  plaintiff's  title ;  the  con- 
currence of  all  these  matters  being  requisite  to  constitute  a  good 
equitable  bar  to  the  plaintiff's  claim.  It  may  be  objected  that 
the  last  matter  averred,  namely,  the  want  of  notice,  being  nega- 
tive matter,  cannot  properly  be  called  an  affirmative  averment ; 
but  it  is  not  the  mere  act  of  averring  affirmatively  or  negatively 
which  constitutes  the  distinction  to  which  I  have  referred,  but 
whether  the  matter  be  introduced  by  way  of  affirmation  of  the 

•  (i)  Lord  Red.  243,  n. 
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Averments,    defendant's  plea,  or  of  negation  of  such  of  the  plaintiff's  state- 
K*^mss~**y  ments  as  are  inconsistent  with  the  plea.    Thus  the  very  fact  of 
want  of  notice,  in  a  plea  of  purchase  for  a  valuable  consideration, 
may  be  both  affirmatively  and  negatively  averred ;  for  if  the  bill 
merely  sets  out  the  plaintiff's  title,  and  does  not  charge  the  defen- 
dant with  having  any  notice  of  it,  the  want  of  notice  being  one 
of  the  circumstances  necessary  to  constitute  the  equitable  bar, 
must  be  averred  in  the  plea ;  in  which  case,  according  to  the  dis- 
tinction above  pointed  out,  the  averment  is  affirmative.    And  so, 
if  the  bill  actually  charges  the  defendant  with  notice,  the  notice 
must  be  equally  denied  by  averment,  in  which  case  the  averment 
will  be  a  negative  averment. 
Negative  aver-     A  negative  averment,  therefore,  is  that  species  of  averment 
menu.  which  is  made  use  of  to  contradict  any  statement  or  charge  in 

the  bill,  which,  if  uncontradicted,  would  do  away  with  the  effect 
of  the  matter  pleaded.    The  most  common  case  in  which  this 
form  of  averment  is  used,  is  where  notice  or  fraud  are  alleged  in 
the  bill,  for  the  purpose  of  obviating  some  anticipated  defence 
which  may  be  set  up  by  the  defendant    It  is  to  be  observed,  that 
in  Meadows  v.  The  Duchess  of  Kingston  (k),  Lord  Apsley  seem- 
ed to  be  of  opinion,  that  notice  and  fraud  were  to  be  denied  by 
way  of  averment  in  the  plea  in  cases  only  where  the  denial  made 
part  of  the  equitable  defence,  as  in  the  cases  of  purchase  for  val- 
uable consideration,  where  the  want  of  notice  creates  the  equita- 
ble bar;  but  in  Devie  v.  Chester  (/),  a  decree  establishing  a 
modus  having  been  pleaded  to  a  bill  for  tithes,  in  which  the  plain- 
tiff stated  that  the  defendant  set  up  the  decree  as  a  bar  to  his 
claim,  and  to  avoid  the  effect  of  the  decree,  charged  that  it  had 
been  obtained  by  collusion,  and  stating  facts  tending  to  show  col- 
lusion, the  Lord  Chancellor  was  of  opinion  that  the  defendants, 
not  having  denied  the  collusion  by  averments  in  the  plea,  (although 
they  had  done  so  by  answer  in  support  of  the  plea,)  the  plea  was 
bad  in  form,  and  he  overruled  it  accordingly.    In  Hoare  v,  Par- 
ker (m),  also,  where  the  plaintiffs  brought  their  bill  as  trustees 
claiming  quantities  of  plate,  (described  in  a  schedule  annexed  to 
the  bill,)  against  the  defendant,  (a  pawnbroker,)  with  whom  the 
plate,  or  part  of  it,  was  alleged  to  have  been  pledged  by  a  person 
who  had  only  a  life  interest  in  it  under  a  will,  and  requiring  a 
discovery  of  the  particular  pieces  of  plate  pawned,  in  aid  of  an 
action  of  trover,  the  defendant  pleaded  —  to  so  much  of  the  bill  as 

(*)   Lord  Red.  277,  n.  [Am.  ed.        (m)  Ibid.  277,  n.;    1  Bro.  C.  C. 
note  (1)] ;  Amb.  756,  S.  C.  578 ;  1  Cox,  224,  S.  C.      * 

(0  Lord  Red.  277,  n.  w 
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sought  a  discovery  of  the  plate  pawned,  as  aftermentioned  in  the  Answer  in  sup- 
plea,  and  of  the  plate  specified  in  the  schedule  annexed  to  the  bitty —  ^^^^ 
that  Mrs.  Stewart,  the  tenant  for  life,  had  pledged  divers  articles 
of  plate,  at  several  times,  for  sums  of  money  specified  in  the  plea, 
which  sums  the  defendant  averred  were  paid  to  Mrs.  Stewart ;  and 
he  also  averred  that  he  had  no  notice  of  the  will  till  after  the  death 
of  Mrs.  Stewart  ;  but  he  did  not  aver  by  his  plea,  that  he  had  no 
plate  pawned  with  him  by  Mrs.  Stewart,  besides  the  pieces  pawn- 
ed at  the  particular  times  mentioned  in  the  plea,  although,  by  his 
answer,  he  denied  that  he  had  any  other :  and  the  Lord  Chancel- 
lor was  of  opinion,  that  the  plea  was  defective  in  point  of  form. 
There  can  be  no  doubt,  therefore,  that  wherever  fraud  or  col- 
lusion, or  any  other  matter  is  specifically  charged  in  such  a  man- 
ner, that,  if  true,  it  would  obviate  the  bar  arising  from  the  mat* 
ter  pleaded,  it  must  be  negatived  by  averment  in  the  plea  (1). 

This  brings  us  to  the  consideration  of  the  cases,  in  which  it  is  in  what  cases 
necessary  that  a  plea  should  be  supported  by  an  answer.    We  Plea*  mu!thbe 
have  before  seen,  that  wherever  a  bill,  or  part  of  a  bill,  the  sub-  answer  (2). 
stantive  case  made  by  which  may  be  met  by  a  plea,  brings  forward 
facts  which,  if  true,  would  destroy  the  effect  of  the  plea,  those 
facts  must  be  negatived  by  proper  averments  in  the  plea,  otherwise 
they  will  be  considered  as  admitted,  and  so  deprive  the  defendant 
of  the  benefit  of  his  defence.    A  plea,  however,  cannot  be  ex- 
cepted to ;  and,  as  it  is  not  necessary  that  an  averment  in  a  plea 
should  do  more  than  generally  deny  the  facts  charged  in  the 
bill  (n),  the  plaintiff  might,  if  no  answer  were  to  be  required  from 
the  defendant  in  addition  to  his  plea,  be  deprived  of  the  indefeasi- 
ble right  which  he  has  to  examine  the  defendant  upon  oath,  as  to 
all  the  matters  of  fact  stated  in  the  bill  which  are  necessary  to 
support  his  case  (o).    To  obviate  this  result,  therefore,  the  rule  When  equita- 

has  been  adopted,  that  if  there  is  any  statement  or  charge  in  the  b*e  circum- 
,.„     ,.,JT,  .,,  .-  .,       ,  .      stances  are 

bill  which  affords  an  equitable  circumstance  in  favor  of  the  plain-  charged. 

tiff's  case  against  the  matter  pleaded,  (such  as  fraud  or  notice  of 
title,)  that  statement  or  charge  must  be  denied  by  way  of  an- 
swer (p)  (3).  It  is  to  be  observed,  that,  in  general,  an  answer  in 
support  of  a  plea  cannot  be  required  in  those  cases  where  such 

(«)  Lord  Red.  275.  swering  the   statement   or  charge, 

(0)  Wigram,  on  Discovery,  21.  Denys  v.  Locock,  3  M.  &  C.  234,  and 
(p)  Lord  Red.  2G2.    See  as  to  an-    post,  page  706. 

(1)  Fish  v.  Miller,  5  Paige,  26. 

(2)  See  Story  Eq.  PI.  §  681,  et.  seq.  and  notes;  Sims  v.  Lyle,  4  Wash. 
C.C.303,304. 

(3)  If  a  bill  sets  forth  matter  which  may  avoid  a  bar  to  the  suit,  it  most  be 
particularly  and  precisely  denied  in  the  answer.  New  England  Bank  v. 
Lewis,  8  Pick.  113, 117. 
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Answer  in  sup- 
port of  Plea. 

Not  necessary 
'  in  cases  of  pare 
pleas. 


Answer  in  sup- 
port of  nega- 
tive pleas. 


In  what  cases 
an  answer  in 
support  of  a 
plea  is  neces- 
sary. 


negative  averments  as  those  above  stated  are  not  necessary ;  where 
the  defence  can  be  made  by  a  pure  plea,  that  is,  a  plea  which 
merely  suggests  matter  in  avoidance  of  the  plaintiff's  right  to  sue, 
as  stated  in  the  bill,  an  answer  in  support  of  the  plea  is  not  re- 
quired. In  such  a  case  the  defendant,  by  his  plea,  admits  the 
plaintiff's  case,  and  so  full  and  complete  is  the  admission,  that  if, 
after  argument,  issue  be  joined  upon  the  truth  of  the  plea,  and  the 
plea  be  found  false,  there  is  an  end  of  the  dispute,  and  the  plain- 
tiff is  entitled  to  a  decree  upon  this  implied  admission  of  his 
case  (q). 

The  same  principle  also  requires  that  a  negative  plea,  t.  e.  a 
plea  which  merely  consists  of  a  negative  averment  denying  the 
plaintiff's  right,  or  the  principal  facts  or  circumstances  upon 
which  it  is  founded,  should  be  supported  by  an  answer  in  those 
cases,  only,  in  which  the  bill  states  or  charges  facts  by  way  of  ev- 
idence of  the  plaintiff's  right  It  is  required  in  those  cases,  be- 
cause the  plaintiff  has  a  clear  right  in  Equity  to  a  discovery  as  to 
all  matters  within  the  knowledge  of  a  defendant  which  would  en- 
able him  to  support  his  case  (r) ;  and  it  would  be  against  that 
principle  if  a  defendant  could,  by  merely  denying  the  existence  of 
the  claim,  deprive  the  plaintiff  of  the  means  of  proving  its 
validity  (1). 

The  cases  in  which  it  is  necessary  that  a  plea  should  be  sup- 
ported by  an  answer  have  been  very  conveniently  divided  into :  1st, 
Those  where  the  plaintiff  admits  the  existence  of  a  legal  bar,  and 
charges  some  equitable  circumstances  to  avoid  its  effect  (2) ;  and, 
2d,  Those  where  the  plaintiff  does  not  admit  the  existence  of  any 
legal  bar,  but  states  some  circumstances  which  may  be  true,  and 
to  which  there  may  be  a  valid  ground  of  plea,  together  with  other 
circumstances  which  are  inconsistent  with  the  substantial  validity 
of  a  plea  (5)  (3). 


(?)  Wigram  on  Disc.  36 ;  Wood  v. 
Strickland,  2  V.  &  B.  158;  Brown- 
sword  v.  Edwards,  2  Ves.  247. 

(r )  Sanders  v.  King,  Mad.  &  Geld. 


61 ;  Yorke  v.  Fry,  ibid.  65  ;  Thring 
v.  Edgar,  2  S.  &  S.  274 ;   Hardman 
v.  EHames,  5  Sim.  640. 
(*)  Hare  on  Disc.  30. 


(1)  Story  Eq.  PI.  §  670,  671,681. 

A  naked  negative  plea  denying  a  partnership  is  not  sufficient.  It  must  be 
supported  by  an  answer.  Innes  v.  Evans,  3  Edw.  454.  Bee  Everitt  v.  Watts, 
3  Edw.  486;  Hall  v.  Noyes,  3  Bro.  C.  C.  (Perkins's  ed.)  483,  488,  note. 

(2)  Souzer  v.  De  Meyer,  2  Paige,  574. 

If  the  answer  admits,  or  does  not  fully  deny,  such  equitable  circumstan- 
ces, they  may  be  used  on  the  argument  to  falsify  the  plea,  ib. ;  and  if  they 
are  denied  by  the  plea  and  answer,  the  plaintiff  may  take  issue  on  the  plea, 
and  prove  the  same,    Ib. 

(3)  Story  Eq.  PI.  §  674, 675,  670,  et.  seq.  and  notes ;  Bogardus  v.  Trinity 
Church,  4  Paige,  178. 

A  plea  of  the  statute  of  limitations  is  bad,  unless  accompanied  by  an  an- 
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1.  With  respect  to  the  first  class  of  cases,  the  limits  to  which     Answer  in 
the  pfea  and  answer  respectively  extend,  are  plainly  marked,  and    8U1^ft#0 
create  no  difficulty.    The  most  simple  cases  of  this  class  are  v^~\^-w 
those  in  which  pleas  are  put  in  to  bills  brought  to  impeach  a  de-  ^SaSeuK^ 
cree  on  the  ground  of  fraud  used  in  obtaining  it  (t),  to  avoid  the  stances 
effect  of  a  judgment  by  a  Court  of  ordinary  jurisdiction  (ti),  to  set  ffi*&*  J° - 
aside  a  release  (x)  (1),  or  an  award  (y),  or  to  open  a  stated  ac-  bar. 
count  (z).    In  all  these  cases,  and  others  which  fall  under  a  sim- 
ilar principle,  the  bill,  having  admitted  the  existence  of  a  fact 
which,  taken  alone,  would  be  conclusive  against  the  plaintiff,  and 
then  having  proceeded  to  state  specific  grounds  upon  which  that 
fact,  though  formally  or  ostensibly  in  existence,  yet  ought  not  to 
have  the  effect  of  concluding  the  plaintiff,  which  ordinarily  it 
would  have,  the  defendant  can  readily  decide  to  what  he  may 
plead,  and  to  what  he  must  answer  (a).    The  bill  is  an  express 
guide,  the  plaintiff  has  pointed  out  the  particular  circumstances 
upon  which  he  relies  to  overcome  the  anticipated  bar,  with  re- 
gard to  these  the  principles  of  Equity  require  a  discovery  (6). 

It  is  to  be  observed,  that  it  makes  no  difference  whether  the  bill 
be  ao  framed  that  the  bar  should  be  introduced  by  way  of  substan- 
tive statement,  and  the  equitable  circumstances  averred  for  the 
purpose  of  affording  ground  for  relief,  in  setting  aside  the  bar ;  or 
whether  the  bar,  &c.   be  merely  suggested  as  a  pretence,  set 
up  by  the  defendant,  and  the  equitable  matter  introduced,  by  way 
of  charge,  to  avoid  its  effect  (c).    It  sometimes,  however,  happens,  Where  bill 
that  the  plaintiff  introduces  the  fact  which  would  constitute  the  pfedenTJ'of 
bar,  in  the  form  of  a  pretence,  and  meets  it  by  naked  denial,  with-  legal  bar. 
out  stating  any  circumstances  to  disprove  it;  in  such  cases,  it 
seems  that   the  defendant  should  merely  plead  the  fact,  and 
that  there  is  no  need  of  any  other  answer  than  the  averments  in 
plea  (d). 

(t)  Lord  Red.  244.  (a)  Hare  on  Disc.  33. 

(«)  Ibid.  256.  (ft)  Ibid. 

(z)  Ibid.  2G2.  (c)  Roche  v.  Morgell,  2  Sch.  & 

(y)  Ibid.  260.  Lef.  721. 

(z)  Ibid.  259.  (d)  Hare  on  Disc.  30. 

nrer  supporting  it,  by  a  particular  and  precise  denial  of  all  the  facta  and  cir- 
cumstances charged  in  the  bill,  and  which  in  Equity  may  avoid  the  statute. 
Goodrich  v.  Pendleton,  3  John.  Ch.  384 ;  Bloodgood  v.  Kane,  8  Cowen,  360 ; 
Iiogan  v.  Henderson,  1  Bland,  282 ;  Moreton  v.  Harrison,  1  Bland,  493 ; 
Bolton  v.  Gardner,  3  Paige,  273.  So  the  answer  must  deny  all  the  charges  in 
the  bill,  which  may  avoid  the  bar  by  showing  a  new  promise.  Chapin  v 
Colenan.  11  Pick.  331. 
(1)  Bolton  v.  Gardner,  3  Paige,  273. 
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2.  With  respect  to  the  second  class  of  cases  before  referred  to 
as  those  in  which  it  is  necessary  that  a  plea  should  be  accom- 
panied bj  an  answer,  the  limits  to  which  the  plea  and  answer  are 
ffidbar  isnoT  to  exten<*,  are  not  8°  easily  defined ;  it  may,  however,  be  laid  down, 
alleged  in  the  as  a  general  rule,  that  where  no  ostensible  bar  be  in  the  bill  admit- 
bilL  ted  to  exist,  and  yet  the  defendant  would  plead  in  bar  to  the  bill,  he 

must  distinguish  those  facts  which,  if  true,  would  not  invalidate  or 
disprove  his  plea,  and  plead  to  the  relief  and  discovery  sought  as  to 
them,  and  then  answer  to  the  facts,  which,  if  true,  would  disprove 
or  invalidate  his  plea ;  and  also  to  thou  matters  which  are  specially 
alleged  as  evidence  of such  facts  (e). 
Practice  before     The  application  of  this  rule  was  before  the  Orders  of  August, 

Orders  of  1841  1841  a  matter  of  very  considerable  difficulty,  in  consequence  of  the 
in  framing         ~  *      »  *     »         •  .i*. 

joint  plea  and   Court  requiring  of  a  defendant  the  greatest  accuracy  in  the  form 

answer.  of  a  joint  plea  and  answer,  and  treating  any  deviation  from  the 

strict  practice  as  a  fatal  objection  to  the  validity  of  such  a  defence. 
In  the  first  place  the  defendant  had  to  make  it  distinctly  ap- 
pear, to  what  part  of  the  bill  he  pleaded,  and  to  what  part  he  an- 
swered. Then  if  it  appeared  to  the  Court,  that  the  plea  covered 
more  of  the  bill  than  the  defendant  was  entitled  to  cover  by  it, 
it  was  overruled ;  or,  on  the  other  hand,  if  the  answer  extended 
to  any  portion  of  the  bill,  properly  covered  by  the  plea,  it  was 
equally  liable  to  be  overruled  (I).  The  result  of  this  extreme 
strictness  was,  that  sometimes  in  cases  to  which  a  defence  by  plea 
and  answer  was  strictly  applicable,  the  bill  might  have  been  so 
framed,  as  to  render  it  practicably  impossible  for  the  defendant  to 
avail  himself  of  such  a  form  of  pleading  (/). 
Effect  of  This  strict  operation  of  the  rules  of  pleading,  has  been  materi- 

Orders  of  1841  jiy  modified  by  the  Orders  of  August,  1841 ;  the  86th  and  37th 

(e)  Ibid.  34.  (/)  Denys  v.  Locock,  3  M.  &  C. 


(1)  Story  Eq.  PI.  §  688  and  notes. 

If  the  defendant  answers  to  any  matters  covered  by  his  plea,  he  overrules 
the  plea.  Bolton  v.  Gardner,  3  Paige,  273;  Chase's  case,  1  Bland,  217; 
Ferguson  v.  O'Harra,  1  Peters,  C.  C.  493. 

When  an  answer  contains  more  than  is  strictly  applicable  to  the  support 
of  the  plea,  it  overrules  the  plea.    Stearns  v.  Page,  1  Story  C.  C.  204. 

If  the  defendant  answers  as  to  those  matters,  which  by  his  plea  he  has  de- 
clined to  answer,  he  overrules  the  plea.  Sower  o.  De  Meyer,  2  Paige,  374. 
See  Bolton  v.  Gardner,  3  Paige,  263;  Chase's  case,  1  Bland,  217;  Sims  v. 
Lyle,  4  Wash.  C.  C.  303 ;  Piatt  v.  Oliver,  1  McLean,  296 ;  Robertston  v. 
Bineley,  1  M'Cord  Ch.  352. 

Ir  an  answer  commences  as  an  answer  to  the  whole  bill,  it  overrules  the 
plea  or  demurrer  to  any  particular  part  of  the  bill,  although  such  part  is  not 
in  fact  answered.    Leacraft  v.  Dempsey,  4  Paige,  ISM. 
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of  which  provide,  that  no  plea  shall  be  held  bad  and  overruled    Answer  in 
upon  argument,  only  because  such  plea  shall  not  cover  so  much    ""p^.0 
of  the  bill  as  it  might  have  extended  to,  or  because  the  answer  of  n^^v^^-' 
the  defendant  may  extend  to  some  of  the  same  matter  as  may  he 
covered  by  such  demurrer  or  plea  (g). 

These  Orders  do  not  in  any  way  interfere  with  the  rule  which  Role  that  a 
renders  it  necessary  that  the  plea  should  not  cover  a  greater  pox-  b/^exten^ 
tion  of  the  bill  than  that  to  which  the  defendant  is  strictly  entitled  to  sive  still  con- 
apply  it ;  consequently,  it  is  still  incumbent  upon  the  pleader  to tinueB* 
distinguish  accurately  between  the  parts  to  which  he  intends  to 
plead,  and  those  to  which  he  answers.  Moreover,  although  it  is 
not  under  these  Orders  absolutely  necessary  that  the  answer  should 
be  confined  to  its  strict  limits,  or  that  the  plea  should  cover  all  to 
which  it  can  possibly  extend,  yet  it  is  obvious  that  the  nearer  the 
defendant  approximates  to  the  correct  line  of  demarcation,  the 
more  correct  will  be  the  form  of  his  defence,  and  the  more  effiea* 
cious  will  be  its  protection  from  discovery ;  consequently,  it  is 
etill  necessary  to  investigate  with  precision  the  parts  of  a  bill  to 
which  an  answer  must  be  put  in  support  of  a  plea,  and  the  limit  to 
which  the  protection  bj  plea  may  be  extended.  For  a  solution  of 
these  difficulties  attending  this  subject,  due  regard  must  be  had  to 
the  different  descriptions  which  have  been  already  enumerated. 
We  have  seen,  that  pleas  are  divided  into  affirmative  and  negative 
pleas,  and  into  that  anomalous  species  of  plea  before  referred 
to,  in  which  a  defendant  restates  in  his  plea  some  matter  stated 
in  the  bill,  and  then  meets  the  facts  which  are  alleged  in  the  bill 
to  defeat  the  bar  occasioned  by  the  matter  pleaded  by  negative 
averments.  With  the  latter  class  of  pleas,  however,  we  have 
nothing  at  present  to  do,  since  they  are  included  in  the  first  class 
of  cases  above-mentioned,  in  which  the  limits  of  the  plea  and  an- 
swer are  plainly  defined. 

With  respect  to  affirmative  pleas,  the  difficulty  of  ascertaining  in  the  case  of 
the  part  of  the  bill  to  be  answered  is  not,  in  general,  very  great  *°  affirmative 
The  most  simple  cases  of  this  sort  are  those  in  which  the  bill,  gWer  to  wnat 
without  expressly  admitting  or  suggesting  the  existence  of  a  legal  the  plea  ought 
or  equitable  bar,  either  by  direct  statement  or  by  way  of  pretence,  to  ex 
introduces  facts  which  are  inconsistent  with  it,  obviously  for  the 
purpose  of  anticipating  and  avoiding  such  a  defence,  if  set  up ;  as 
where  a  plaintiff,  for  the  purpose  of  avoiding  the  effect  of  a  plea 
of  the  Statute  of  Limitations,  without  intimating  such  purpose, 
states  circumstances  which  have  arisen  within  the  time  of  limita- 

{g)  See  ante,  page  650. 
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bar. 

Statute  of  Li- 
mitations. 


Statute  of 
Frauds. 


Answer  in     tion,  by  which  his  claim  has  been  admitted  or  revived.    In  such 
8UP£lea°      cases,  a  plea  of  the  Statute  of  Limitations  must  be  accompanied 
v^*v-s^  by  an  answer  as  to  all  the  circumstances  so  stated  (A)  (1),  other- 
bUTtaduTad^  ****  ^e  circumstance8  *°  stated  will  be  considered  as  admitted, 
mita  the  legal   and  will  have  the  effect  of  overruling  the  plea,    And  so  where  a 
plaintiff,  in  order  to  avoid  the  effect  of  a  plea  of  purchase  for  val- 
uable consideration,  without  notice,  states,  in  his  bill,  matters,  the 
effect  of  which  would  be  to  show  that  the  defendant  had  notice  of 
the  plaintiff's  title,  the  defendant  must  accompany  his  plea  by 
an  answer  as  to  such  facts.    The  same  rule  applies  to  all  cases  of 
a  similar  description ;  and  no  distinction  appears  to  exist  between 
cases  in  which  the  matter  in  avoidance  of  the  anticipated  plea  is 
stated  in  the  bill  by  way  of  pretence  or  charge,  and  those  in  which 
it  occurs  in  the  statement 

Thus,  if  a  bill  be  filed  for  the  specific  performance  of  an  agree* 
ment,  to  which  (if  not  in  writing,)  the  Statute  of  Frauds  would  be 
a  bar,  it  is  usual,  in  order  to  avoid  a  demurrer,  to  state  the  agree- 
ment to  be  in  writing  (i) ;  and,  when  it  is  so  stated,  it  is  neces- 
sary that  a  plea  of  the  statute  should  be  supported  by  an  answer, 
denying  the  agreement  to  have  been  in  writing  (A).  And  where 
several  collateral  facts  are  stated  as  evidence  of  the  agreement 
having  been  in  writing,  those  collateral  facts  must  also  be  answer- 
ed(/). 

It  is  true,  that,  in  all  the  above  cases,  the  bar  afforded  by  the 
plea  appears,  to  a  certain  extent,  to  have  been  anticipated  by  the 
person  who  framed  the  bill,  and  who,  therefore,  so  framed  it  as  to 
avoid  the  bar,  if  set  up ;  but  the  rule  applies  to  all  cases  where 
matter  is  stated  in  the  bill,  which,  if  true,  would  negative  the 
plea,  whether  stated  incidentally  or  in  anticipation  of  any  expected 
defence.  Thus,  in  Crow  v.  Tyrell  (m),  where  to  a  bill  by  a  plain- 
tiff claiming  under  a  devise  of  real  estate,  the  defendant  put  in  a 
plea  founded  upon  the  statute  32  Hen.  VII.  o.  2,  the  Court,  al- 
though it  considered  the  plea  to  be  good  in  substance,  held  it  to 
be  defective,  because  the  defendant  had  not  answered  a  part  of 
the  bill  in  which  it  was  alleged  that  the  ancestor  of  the  defendant 
had  entered  upon  the  premises  in  question,  and  occupied  them  as 


Id  other 


(A)  Bayley  t>.  Adams,  6  Ves.  598. 

(t)  Whitchurch  v.  Boris,  2  Bro. 
C.  G.  559  [Perkins's ed.  notes]. 

(&)  Ibid.  556  [and  notes] ;  Tide 
etiam,  Morison  v.  Tumour,  18  Ves. 
175,  Spurrier  v.  Fitzgerald,  6  Ves. 
548. 

(0  Evans  v.  Harris,  2  V.  &  B. 
961. 


(to)  2  Mad.  409.  In  many  of  these 
cases  the  distinction  taken  by  Lord 
Cottenham  between  what  should  be 
met  by  averment  in  the  plea  and 
what  by  answer,  does  not  seem  to 
have  been  attended  to,  see  post,  page 
706. 
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tenant  to  those  under  whom  the  plaintiff  derived  his  title.     There    Answer  in- 
the  matter  to  which  the  answer  was  considered  necessary,  was  in-     Sn|?ea.  ° 
traduced  into  the  stating  part  of  the  bill,  without  any  apparent  v^*v^»s 
new  to  its  being  adapted  to  meet  the  defence  set  up.     And  so,  in  bui  ^s^not 
Baillie  v.  Sibbald  (it),  the  letters  which  were  relied  upon  as  taking  directly  allude 
the  case  out  of  the  Statute  of  Limitations,  were  introduced  into  j° the  ^S*1 
the  statement  of  the  bill,  and  were  not  apparently  suggested  bv  statute  of  Li- 
way  of  answer  to  an  anticipated  defence.     Roche  v.  Morgell  (o),  nutations. 
and  Jones  v.  Davis  (p)  also  furnish  strong  illustrations  of  the  prin- 
ciple contended  for.     In  Roche  v.  Morgell,  the  bill  was  for  an 
account  of  various  dealings  and  transactions  between  the  plaintiff 
and  defendant,   imputing  fraud  and  unfair  dealing,  and  various 
usurious  charges,  overcharges,  and  mistakes  in  accounts  deliver- 
ed ;  and  the  defendant  pleaded,  in  bar,  a  certain  deed  of  release, 
founded  on  a  general  settlement  of  accounts  between  the  parties. 
It  is  to  be  observed,  that  the  bill  did  not  suggest  the  existence  of A  release. 
the  release,  nor  was  it  apparently  framed  with  any  view  to  what 
the  effect  of  that  instrument  would  have  been,  if  set  up  by  way  of 
plea;  it  merely  prayed  a  discovery  of  the  several  transactions  stat- 
ed in  the  bill,  and  a  general  account ;  but  one  of  the  reasons  in- 
insisted  upon  by  Lord  Redesdale  for  over-ruling  the  plea  was,  be- 
cause it  was  not  accompanied  by  an  answer  to  the  charges  of  un- 
fairness in  the  accounts,  &c.     His  Lordship  said,  that,  upon  argu- 
ment of  a  plea,  every  fact  stated  in  the  bill,  and  not  denied  by  an- 
swer, in  support  of  the  plea,  must  be  taken  as  true  (1)  ;  and  he 
held,  that  the  plea  to  the  relief  in  that  case  ought  to  have  averred, 
that  the  settled  accounts  upon  which  the  release  was  founded,  in- 
cluded all  the  dealings  between  the  parties  ;  that  those  accounts 
were  just  and  fair ;  that  the  balance  was  justly  due ;  and  that  those 
averments  ought  to  have  been  supported  by  an  answer  to  the  same 
effect,  and  specially  negativing  all  the  charges  of  fraud,  &c,  im- 
puted to  the  transactions  by  the  bill  (q).    In  the  case  of  Jones  v. 
Davis  (r),  the  bill  was  filed  for  an  account  of  stone  taken  from  a 
certain  quarry,  under  an  agreement,  set  out  in  the  bill,  by  which 
the  defendants  bound  themselves  to  pay  for  such  stone,  and  to 
keep  an  account  of  the  quantity  taken ;  in  pursuance  of  which, 
the  bill  stated  the  defendants  to  have  kept  accounts ;  the  defen- 

(s)  15  Vet.  185.  (?)  Vide    etiam,  Salkeld  v.  Sci- 

(0)  2  Sen.  &  Lef.  721 .  ence,  2  Ves.  107. 
Q>)  16  Ves.  262.  (r)  Supra. 

(1)  Story  Eq.  PI.  §  684;  Bogardus  v.  Trinity  Church,  4  Paige,  178. 
vol  i.  69 
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Answer  in     dtaitB  put  in  a  plea  denying  the  agreement,  but  not  denying,  by 
""Kml         answer,  the  statement  in  the  bill  as  to  the  accounts  having  been 
s^v-v/  kept ;  and  Lord  Eldon  over-ruled  the  plea,  because  it  did  not  con- 
tain a  negation  of  the  alleged  accounts.    In  neither  of  those  cases, 
therefore,  were  the  circumstances  which  the  Court  held  ought  to 
have  been  answered,  introduced  with  a  view  to  any  anticipated 
defence ;  they  were  merely  alleged  as  part  of  the  res  gtsta  in  the 
stating  part  of  the  bill ;  and  yet  the  Court  held,  that  the  plea,  being 
unaccompanied  by  an  answer  with  respect  to  such  circumstances, 
ought  to  be  over-ruled. 
Whether  it  i»       The  author  has  been  induced  to  enter  thus  fully  into  the  point, 
thrt  there        from  *  circumstance  of  a  case  having  been  decided  by  Sir  John 
should  be  a      Leach,  V.  C,  from  which  a  contrary  principle  to  that  above  kid 
uo^that^T  down  mav  be  drawn-    The  c***  allied  to  is  that  of  Pennington 
facta  charged    v.  Beechey  (5),  in  which  he  appears  to  have  held,  that,  in  order 
evince1  we  to  entitle  a  plaintiff  to  an  answer  to  such  statements  in  his  bill  as 
those  last  referred  to,  he  ought  to  call  the  defendant's  attention  to 
them  by  some  specific  allegation.    The  bill  was  filed  for  a  disco- 
very in  aid  of  an  ejectment,  which  the  plaintiff  had  brought  against 
the  defendant  to  recover  possession  of  an  estate ;  and  it  alleged 
that  the  plaintiff  was  entitled  to  the  estate  under  a  settlement 
made  upon  the  marriage  of  his  greatgrandfather,  in  1717 ;  and 
that  the  defendant  had  frequently  admitted  to  the  plaintiff's  father, 
that  he  held  the  estate  during  the  life  only  of  the  plaintiff's  far 
ther,  and  that  at  his  death  the  plaintiff  would  succeed  to  it.    To 
this  bill  the  defendant  pleaded  a  purchase,  for  a  valuable  consid- 
eration, from  a  person  in  possession  at  the  time,  with  the  usual 
averments  negativing  notice  of  the  plaintiff's  title,  but  did  not 
answer  the  allegation  as  to  the  admission  of  the  plaintiff's  title 
by  the  defendant ;  and  the  Vice-Chancellor  held  the  plea  to  be 
good,  although  it  did  not  contain  an  answer  as  to  such  aver- 
ment ;  His  Honor  expressing  himself  to  the  effect,  that,  in  order 
to  entitle  him  to  such  an  answer,  the  plaintff,   after  generally 
charging  that  the  defendant   had  notice  of  his  tide,  ought  to 
have  specially  charged  these  admissions  "  as  evidence  thereof." 
Application  of      '*  m  w**h  8reat  diffidence  th*t  the  author  presumes  to  differ 
the  rule  to  ne-  from  the  opinion  of  a  Judge  of  such  eminence  as  the  one  who 
gative  pleas,     decided  that  case  ;  but  he  cannot  avoid  expressing  a  doubt  as  to 
the  correctness  of  the  above  decision,  which  appears  to  him  to 
be  at  variance  with  former  deoisions  to  which  he  has  referred  (f ) ; 

($)  8.  &  S.  282.  V.  &,  B.  259  j  Roche  v.  Morgell  and 

(f)  Vide  Chamberlain  v.  Agar,  2    Jones  v.  Davit,  ubi  aapra. 


ft  t*   »tk-«  JT«m  r"  fn 
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and  he  3  hum*  u  zdjsa  ^k.  v>x  thu  fr«r  ip-  *»  - 
porta/  bf  mt  jumn  ToMTaaiicelior.  Siir  i  "*  t 
wori  apoa  Dmcwr    1  _    it  appear?  to  the  tc~  - 
aiagton  a.  Berciirr,  Sr  J.  Leach  did  dot  rt.-f- 
»  distbctioai  aevvM  tin  ease  aid  Up  «*-  — 
swim?  it,  (Tkr^nr  *  E^ar  (1),)  in  whirr.  ^  . 
th*  z£  a  somevsat  asalar  nature,  with  ngr.  -   t. 
l  osfeiitant  who  denies  the  plaintiff'  *  tn>  •-  _  •  - 
nHEDBDTiDg  kit  p/ea  bruimvvK'V  -  - .  .. 
«aa-e*  sated  k  the  bdJ  as  eovnv^  to:   1 
Trmc  t   Edgar  is  this,  m.  tua*  ww?r.     „, 
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Answer  in     gested  to  the  Court  why  a  defendant  should  not  be  called  upon  to 
BUJHea.  °      answer  the  bill,  or  that  part  of  it  to  which  the  plea  applies.     It 
v^v^v  makes  no  difference  whether  the  reason  be  negatively  or  affirma- 
tively suggested.    If  a  defendant,  after  pleading  an  affirmative  plea, 
answer  any  part  of  the  bill  covered  by  his  plea,  he  in  effect  answers 
that  which  he  submits  to  the  Court  he  ought  not  to  answer  ;  and 
the  consequence  of  such  a  proceeding  would,  under  the  old  prac- 
tice, have  been  the  destruction  of  his  plea  (z).    The  same  princi- 
In  case  of  ne-   pie  applies  to  what  is  termed  a  negative  plea:  when  a  defendant 
ga  lve  p  eas.     resorts  t0  gucn  a  pjeaj  njg  object  is,  by  simply  denying  the  right 
set  up  by  the  plaintiff,  or  the  title  he  makes  by  his  bill,  to  avoid 
the  necessity  of  answering  further  as  to  the  plaintiff's  right  ortitle, 
and  to  throw  upon  the  plaintiff  himself  the  onus  probandi,  in  order 
that  his  suit  may  stand  or  fall  by  the  strength  or  weakness  of  his 
own  case ;  so  that  if  the  defendant  were  to  answer  to  any  part  of 
that  case,  he  would  do  what  he  seeks  by  his  plea  to  avoid,  namely, 
he  would  go  into  a  discussion  of  the  merits  of  the  plaintiff's  case. 
Upon  this  ground,  Sir  T.  Plumer,  V.  C,  proceeded  in  Drew  v. 
Drew  (a),  where  the  defendant,  in  answer  to  a  bill  for  an  account 
of  partnership  transactions,  between  the  plaintiff  and  the  person 
whom  the  defendant  represented,  put  in  a  plea  by  which  he  denied 
the  existence  of  the  partnership.    It  was  insisted  by  the  counsel 
in  support  of  the  bill,  that  the  plea  ought  to  have  been  accompanied 
by  an  answer  as  to  a  statement  in  the  bill,  that  the  alleged  partner 
had  been  apprenticed  to  the  plaintiff;  but  the  Vice-Chancellor 
held  that  it  was  not  necessary  to  answer  every  circumstance  tend- 
ing to  the  point  on  which  the  defendant  relied,  and  tendered  an  is- 
sue by  his  plea,  and  overruled  the  objection. 
Plaintiff  has  a      **ut  a^t^ou8n  a  defendant  pleading  a  negative  plea,  exonerates 
right  to  disco-  himself  from  answering  to  any  fact  to  which  the  plea  extends,  yet, 

very  of  all        ^  tne  plaintiff  has  a  right  to  a  discovery,  from  the  defendant,  of 
facts  necessary    ,.        *  °  •.  •     ,  . 

to  rebut  the      «"  matters  necessary  to  support  his  case,  he  has,  consequently,  a 

plea.  right  to  compel  the  defendant  to  answer  specifically  to  all  the  facts 

stated  in  his  bill,  to  which  he  considers  it  necessary  to  require 
an  answer,  in  order  to  enable  him  to  make  out  his  claim  by  means 
of  the  evidence  which  may  be  afforded  by  the  defendant's  admis- 
sion. Thus,  if  a  bill  were  to  be  filed,  alleging  a  partnership,  and 
insisting  that  the  existence  of  such  partnership  was  made  out  by 
certain  documents  or  by  settlements  of  accounts  and  admissions,  it 
would  not  be  sufficient  to  plead  to  such  a  bill  a  mere  denial  of  the 
existence  of  the  partnership  (6) ;  he  must  go  further  and  answer 

(x)  For.  Rom.  58.  (6)  Evans  v.  Harris,  2  V.  &  B. 

(a)  2  V.  &  B.  159.  961. 
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as  to  all  the  circumstances  insisted  upon  as  evidence  of  the  part- 
nership. 

This  was  the  principle  acted  upon  by  Sk  John  Leach,  V«  C, 
in  Sanders  v.  King  (c),  where  his  Honor  laid  down  the  rule,  that  Jj  ^^^ 
a  plea  which  negatives  the  plaintiff's  title,  though  it  protects  a 
defendant  generally  from  answer  and  discovery  as  to  the  subject 
of  the  suit,  does  not  protect  him  from  answer  and  discovery  as  to 
such  matters  as  are  speoially  charged  as  evidence  of  the  plaintiffs 
title.  He  afterwards  repeated  the  same  rule,  in  the  case  of 
Thring  v.  Edgar,  before  referred  to,  and  it  was  acted  upon  both 
by  Lord  Brougham  and  the  Y.  C.  of  England,  in  Hardman  v. 
EUames  (rf). 

It  is  observable  that  in  Thring  v.  Edgar,  the  learned  Judge, 
after  repeating  hie  judgment  in  Sanders  v.  King,  applies  the  prin- 
ciples of  that  judgment  to  the  case  before  him,  with  this  qualifica- 
tion, viz.  that  in  order  that  a  defendant  may  know  what  is  the  par- 
ticular discovery  which  the  plaintiff  requires  from  him,  it  is  incum- 
bent m  the  plaintiff  distinctly  to  state  it  in  the  bill.  His  Honor 
then  goes  on  to  observe,  that  "  the  common  form  of  doing  this  is 
by  the  plaintiff's  charging,  as  '  evidence  of  his  title,*  the  particu- 
lar matters  as  to  which  he  seeks  a  discovery  from  the  defendant 
(e),  and  that,  unless  the  defendant  is  distinctly  informed  what  are 
the  particular  matters  affecting  the  plaintiff's  title,  as  to  which  he 
seeks  such  discovery,  the  defendant,  not  knowing  what  he  is  expect- 
ed to  answer,  is  not  to  answer  at  all."  The  result  of  the  case  was, 
that  his  Honor  overruled  the  plea  of  "  no  debt,"  because  the  de- 
fendant had  proceeded  to  give  an  answer  as  to  the  circumstances 
under  which  the  debt  had  been  contracted,  there  being  no  distinct 
information  given  to  the  defendant,  by  the  bill,  that  the  plaintiff 
sought  any  such  discovery  from  him  for  the  purpose  of  establish- 
ing the  existence  of  the  debt. 

The  author  is  aware  that  the  correctness  of  this  rule  has  been 
questioned  (f) ;  he  cannot,  however,  avoid  expressing  his  opinion 
to  be,  that,  if  the  circumstances  of  the  case  in  which  it  was  laid 
down  are  properly  adverted  to,  it  will  be  found  to  be  a  rule  sanc- 
tioned both  by  authority  and  principle. 

It  is  to  be  recollected  that  the  plea  in  Thring  v.  Edgar,  was 
strictly  a  negative  plea,  denying  the  existence  of  the  debt  which  Rlgj!!jJ1lriB* 
the  plaintiff  claimed  to  be  due  to  him  from  the  testator;  and  that 

(#)  Mad.  &  OeM.  61 ;  vide  etiam,  (e)  Gun  v.  Prior,  1  Cox,  197;  Ev- 
forke  v.  Fry,  ibid.  65.  ani  v.  Harris,  2  V.  &  B.  361. 

>  5  Sim.  640,  and  ail  &K. 732,       (/)  Wigtam  «n  Due.  W9. 
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Answer  in  the  rule  laid  down  and  acted  upon  in  the  case  was  simply,  that 
8  Plea.  when  a  defendant  denies  the  plaintiff's  title  by  a  negative  plea, 
he  must  not  accompany  his  plea  by  an  answer  as  to  any  facts  stated 
in  the  bill  which  constitute  part  of  such  title,  unless  his  attention 
is  drawn  to  such  facts  by  some  charge  or  statement  in  the  bill, 
indicating  that  the  plaintiff  requires  a  discovery  as  to  those  facts, 
and  what  the  particular  facts  are  as  to  which  the  discovery  is  re- 
quired. It  is  true,  that  the  learned  Judge,  in  addition  to  laying 
down  the  rule,  adds,  by  way  of  illustration,  that  the  common  form 
of  doing  this  is,  "  by  the  plaintiff's  charging  the  particular  mat- 
ters as  evidence  of  his  title  ;"  but  it  is  by  way  of  illustration  only 
that  those  words  are  added ;  the  Vice-chancellor  by  no  means 
asserts  that  this  is  the  only  form  in  which  it  can  be  done,  or  that 
"  words  of  equivalent  import "  are  required  (g),  so  that  the  rule 
cannot  be  taken,  as  indicating  the  necessity  of  the  plaintiff's 
pointing  out  the  parts  of  the  bill  he  requires  to  have  answered,  by 
any  "  regulation-mark,"  such  as  the  words,  in  evidence,  &c.  (h) ; 
all  that  is  required  by  the  rule  is,  "  that  in  order  that  the  defendant 
may  know  what  the  particular  points  are  as  to  which  a  discovery 
is  required,  the  plaintiff  should  call  his  attention  to  them  in  his 
bill." 

Now,  as  far  as  the  convenience  of  such  a  rule  is  in  question, 
there  can,  it  is  conceived,  be  no  doubt ;  and,  as  to  the  necessity  of 
it,  the  author  submits  that  it  is  evident,  not  only  from  the  same 
learned  Judge's  former  decision,  in  Sanders  v.  King  (•),  but  from 
the  judgment  of  Sir  Thomas  PI  timer,  V.  C,  in  Drew  v.  Drew  (k) ; 
for  if  a  defendant  pleading  a  negative  plea,  is  not  (as  was  held  in 
that  case)  liable  to  answer  the  circumstances  tending  to  the  point 
upon  which  he  offers  an  issue  by  his  plea,  and  yet  the  plaintiff  is 
entitled  (as  there  is  no  doubt  he  is,)  upon  the  general  principles  of 
the  Court,  to  a  discovery  from  the  defendant,  as  to  all  or  any  of  the 
circumstances  alleged  in  his  bill,  to  be  used  by  way  of  evidence, 
"  to  negative  the  negative  plea,"  how  is  the  defendant  to  know  to 
which  of  those  circumstances  he  is  bound  to  answer,  unless  the 
plaintiff  points  them  out  in  his  bill  ? 

It  is  to  be  remembered  that  in  Thring  v.  Edgar,  the  question 
was  not  whether  the  defendant  ought  to  have  answered  as  to  facts 
which  were  collateral  to  the  plaintiff's  title,  but  whether  he  ought 
to  have  answered  certain  facts  or  circumstances  which  were  directly 
connected  with  the  title,  and  actually  formed  part  of  it,  viz.  "  the 
manner  in  which  the  debt  claimed  by  the  plaintiff  had  been  con- 
far)  Wigram  on  Disc.  171.  (t)  Ubi  Supra. 
(X)  Ibid.  (ft)  2  V.  &  B.  159. 
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tr acted;"  and  the  reason  why  the  Vice-Chancellor  held  he  ought 
not  to  hare  answered  them  was,  because  the  plea,  by  denying  the 
debt,  had  thereby  negatived  the  plaintiff's  tide  altogether ;  so  that 
all  the  circumstances  connected  with  the  plaintiff's  title,  and  upon 
which  it  was  founded,  were  covered  by  the  plea,  and  could  not  be 
answered  without  infringing  the  then  rule  of  pleading,  which  pro- 
hibited a  defendant  answering  to  matter  covered  by  his  plea.  His 
Honor,  however,  held,  that  if  the  plaintiff  had  alleged  in  his  bill 
that  a  discovery  by  the  defendant,  as  to  certain  circumstances  con* 
nected  with  his  tide,  would  have  afforded  evidence  in  support  of  it, 
he  would  upon  a  clearly  recognized  principle  of  equity,  have  been 
entitled  to  such  discovery ;  but  that,  as  he  had  not  laid  such  aground 
for  the  application  of  that  principle,  the  defendant,  having  by  his 
plea  submitted  that  he  ought  not  to  make  such  discovery,  could  not 
be  allowed  to  do  that  which  his  plea  protested  against  his  being 
called  upon  to  do. 

The  rule,  therefore,  in  Thring  v.  Edgar,  must  be  held  as  render-  Rule  in  Thring 
ing  it  incorrect  that  a  defendant  who  has  denied  the  plaintiff 's  title,  v-  Edgar. 
by  a  negative  plea,  should  answer  as  to  any  of  the  circumstances 
of  the  plaintiff's  title,  or  which  would  afford  direct  evidence  of  it, 
unies  such  an  answer  is  specifically  called  for  by  the  form  of  the 
bill ;  and  the  author  submits  that  taking  this  view  of  the  rule,  it  is 
not  impeached  by  any  of  the  cases  cited  by  the  learned  writer  be- 
fore referred  to,  as  authorities  "  the  other  way  "  (/). 

The  cases  so  cited  are  Roche  o.  Morgell  (»t),  Jones  v.  Davis  (n), 
Chamberlain  v.  Agar  (o),  Crow  v.  Tyrell  (p),  Arnold  v.  Heaford  (q), 
Hardman  v.  Ellames  (r).  Those  cases,  however,  have  little,  if  any, 
connexion  with  the  point  in  Thring  v.  Edgar ;  the  point  in  ques- 
tion, in  all  of  them,  was,  whether  a  defendant,  having  protected 
himself  by  his  plea  from  answering  as  to  any  circumstances  directly 
connected  with  the  plaintiff's  title,  was,  by  the  same  plea,  protected 
from  answering,  as  to  matters  stated  in  the  bill,  which  were  not  di- 
rectly connected  with  the  plaintiff's  title,  but  were  entirely  collateral 
to  it,  but  which  matters,  if  true,  would  have  afforded  evidence  in 
favor  of  the  case  stated  by  the  plaintiff.  Thus,  in  Jones  v.  Davis  (5), 
the  plaintiff's  title  depended  upon  an  agreement  that  the  defendants 
should  keep  an  account  of  stone  raised  in  a  certain  quarry,  and  that 
the  plaintiff  should  be  paid  for  so  much  stone  at  the  market  price; 
the  plea  negatived  the  agreement,  and  the  defendant  was  thereby, 

(I)  Wigram  on  Disc.  169.  (p)  2  Mad.  397. 

(»)  2  Sch.  A  Lef.  721.  (9)  1  M'Lel.  &  Younge,  330. 

(a)  16  Vea.  262.  (r)  5  Sim.  640. 

(o)  ?  V.  &  B.  259.  (*)  Ubi  supra. 
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according  to  the  roles  of  pleading  before  adverted  to,  precluded 
from  making  any  discovery,  not  only  as  to  the  agreement,  but  as  to 
any  of  the  circumstances  which  directly  led  to,  or  were  attendant 
upon,  its  being  entered  into,  unless  his  attention  has  been  specially 
directed  to  them  by  the  biU,  as  circumstances  respecting  whioh  a 
discovery  was  sought ;  Lord  Eldon,  however,  held,  that  the  defen- 
dant was  not  protected  from  making  a  discovery  as  to  the  facta 
stated  in  the  bill  to  have  occurred  subsequently  to  the  agreement, 
and  which,  if  true,  would  have  a  tendency  to  negative  the  plea,  by 
showing  that,  although  the  agreement  was  denied,  the  defendants 
had  acted  in  the  manner  in  which  the  agreement,  if  in  existence, 
would  have  compelled  them  to  act,  viz  :  —that  they  had  kept  the 
accounts  whioh  the  agreement  staled  in  the  bill  required  them  to 
keep.  In  Chamberlain  v.  Agar  (t}t  a  feet  which  was  collaterally 
mentioned  in  the  bill  as  part  of  the  plaintiff's  case,  was  held  not  to 
be  covered  by  the  plea  which  negatived  the  existence  of  a  codicil, 
under  whioh  the  plaintiff  claimed  :  besides  whioh,  it  is  to  he  re- 
marked, that  independently  of  the  indirect  evidence  which  that  feet, 
if  true,  would  have  afforded  of  the  existence  of  the  codicil,  it  was 
in  itself  made  the  foundation  for  relief.  In  Arnold  v.  Heaford  («), 
the  bill  claimed  certain  property  in  the  possession  of  the  defendant, 
and,  as  the  plaintiff's  title,  it  stated  a  mortgage  deed,  under  which 
it  was  alleged  the  defendants  claimed,  and  it  expressly  charged, 
that  the  property  in  question  had  been  oonveyed  to  the  defendant 
with  a  knowledge  of  the  mortgage,  and  that  accounts  were  kept  by 
them  within  twenty  years,  &c.  To  this  bill  the  defendants  pleaded 
a  negative  plea,  viz.  —  that  the  indenture  of  mortgage  in  the  bill 
mentioned  did  not  comprise  any  premises  in  the  defendant's  occu- 
pation, or  to  which  he  claimed  title ;  and  it  was  held,  by  the  Court 
of  Exchequer,  that  the  charges  above  mentioned  should  have  been 
met  by  a  positive  and  direct  negative.  Those  cases,  therefore,  all 
proceeded  on  the  ground  that  the  defendant  had  not  answered  as  to 
collateral  circumstances,  and  do  not  afford  any  ground  for  impeach- 
ing the  rule  in  Thring  v.  Edgar,  which,  as  we  have  seen,  applies 
only  to  the  parts  of  the  bill  whioh  are  negatived  by  the  plea,  viz.— 
the  plaintiff's  title,  and  the  circumstances  directly  connected  with 
it,  and  not  to  collateral  facts. 

The  above  cases,  of  Jones  v.  Davis,  Chamberlain  v.  Agar,  and 
Arnold  v.  Heaford,  are  the  only  cases  of  those  eked  by  the  learned 
author  referred  to,  in  which  the  defendants  had  set  up  negative 
pleas,  denying  the  plaintiff's  title ;  in  the  other  cases,  the  pleas, 

(I)  Ubi  supra.  («)  Ibid. 


Of  the  general  Nature  of  Pleas.  706 

although  they  contained  negative  averments,  were  strictly  affirma*  Answer  in 
tive;  i.  e.  they  brought  forward  matters,  which,  admitting  the  plain-  "Up^a.  °  :» 
tiff's  case  to  be  true,  showed  that  he  could  not  recover,  by  reason  ^*^s/-^> 
of  the  bar  set  up  by  the  plea.  In  Roche  v.  Horgell  (z),  the  plea  Rule  in  Thring 
was  a  general  release;  in  Crow  v.  Tyrell,  the  defendant  set  up  the  v'  gar* 
Statute  of  Limitations,  92  Hen.  VIII.  c.  2,  in  bar  of  the  plaintiff  *s 
claim ;  and  in  Hardman  v.  EHaroes  (y),  the  defence  insisted  upon  by 
the  plea  was,  that  the  possession  of  the  property  had  been  adverse  to 
the  plaintiff's  title  for  above  sixty  years ;  this  defence,  so  far  from 
negativing,  was  perfectly  consistent  with  the  plaintiff's  case  as  set 
out  in  his  bill ;  and  it  is  to  be  observed  that,  in  the  last  case,  the 
Lord  Chancellor,  as  well  as  the  V.  C.  of  England,  recognized  the 
authority  of  Thring  v.  Edgar ;  and  that  the  V.  C.  of  England, 
though  he  overruled  the  plea,  expressly  stated  that  the  plea  was  de- 
fective, "  not  because  it  does  not  negative  the  circumstances  that  con* 
stitute  the  plaintiff's  ease, for  if  it  did,  that  would  overrule  the  plea, 
but  because  it  has  so  stated  the  nature  of  the  defence,  that  no  human 
being  can  comprehend  what  that  case  is ; "  so  that  Hardman  v. 
EUames,  so  far  as  it  goes,  is  an  authority  in  favor  of  Thring  v.  Ed- 
gar, not  only  by  reason  of  the  positive  recognition  of  the  rule  laid 
down  in  that  case,  which  is  to  be  found  in  it,  but  by  reason  of  the 
acknowledgment  it  contains  of  the  principle  upon  which  it  is  con- 
tended that  Thring  o.  Edgar  was  decided,  viz.  —  that,  if  a  defendant 
accompanied  his  plea  by  an  answer  to  any  matter  covered  by  his 
plea,  or  which  by  his  plea  he  declined  to  answer,  he,  by  the  prac- 
tice which  then  existed,  overruled  his  plea. 

On  the  whole,  it  appears  to  the  writer,  that  the  rule  in  Thring  v. 
Edgar  is  unimpeached  by  the  authorities  cited,  and  that  it  is  founded 
npon  the  acknowledged  principles  of  the  Court.  He,  therefore, 
thinks  that  he  is  justified  in  stating  the  rule  of  pleading,  with  re- 
gard to  the  necessity  of  supporting  negative  pleas  by  answer,  to 
be  in  conformity  with  the  rule  there  laid  down,  viz.  —  that,  where 
a  defendant  puts  in  a  plea  which  has  the  effect  of  negativing  the 
plaintiff's  title  (z),  he  need  not  accompany  it  by  an  answer  to  any 
of  the  facts  upon  which  the  plaintiff's  title  depends;  unless  his  at- 
tention is  drawn  to  those  facts  by  some  special  charge  in  the  bill, 
pointing  out  to  him  distinctly  that  the  plaintiff  requires  an  answer 
as  to  such  matters  (a) ;  and  that  where  such  special  charge  is  in- 
troduced in  the  bill,  the  plaintiff  is  bound  to  accompany  his  plea  by 
an  answer  to  the  facts  so  charged  (6).    To  this  the  author  ven- 

(*)  Ibid.  650. 

(j)  Ibid.  (*)  Thring  v.  Edgar,  2  S.  &  S. 

(z)  The  rale  i»  modified  in  come-  874. 
qaeuce  of  the  Orders  of  1641,  see  p.       (b)  Sanders  v.  King,  2  Mad.  61. 
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Answer  is  rap-  tores  to  add,  that,  although  it  is  the  common  form,  where  a  plain- 
^^Z^^y  **'  requires  a  particular  discovery,  to  charge  the  particular  matters 
of  which  he  seeks  a  discovery,  "  as  evidence  of  his  title,"  no 
particular  form  of  words  is  necessary  for  that  purpose ;  all  that  is 
necessary  being  the  introduction  into  a  bill  of  a  charge  or  allega- 
tion, by  which  the  defendant  may  be  distinctly  informed,  that  the 
plaintiff  seeks  a  particular  discovery  from  him,  and  what  that  partic- 
ular discovery  is  (1). 

In  the  case  of  Turing  v.  Edgar,  the  plea  was  overruled,  solely 
upon  the  ground  that  the  accompanying  answer  extended  to  facts 
not  charged  as  evidence  to  rebut  the  matter  of  the  plea :  but  it  ap- 
pears that  it  was  also  objectionable  in  that  the  plea  excepted  from 
the  bill  the  only  allegation  which  constituted  the  title  itself,  and 
which  it  was  the  object  of  the  plea  to  traverse. 

This  objection  was  not  adverted  to  by  Sir  J.  Leach,  V.  C,  in 
his  judgment  on  the  ease,  but  has  since  been  made  the  subject  of 
comment  by  Lord  Cottenham,  in  the  ease  of  Denys  v.  Locock 
The  plea  must  (&),  where  he  held,  that  a  similar  objection  was  fatal  to  the  valid- 
not  e*£eP*  ity  of  a  negative  plea.  His  remarks  upon  that  occasion  are  the 
the  allegation  more  worthy  of  observation,  as  they  do  not  seem  to  be  affected 
which  it ;  ifr the  by  the  36th  and  37th  Orders  of  August,  1841.  The  equity  of 
pleato°tra-  *  tne  Wll  depended  upon  an  alleged  promise ;  the  object  of  the 
veree.  negative  plea  was  to  deny  the  fact,  that  this  alleged  promise  was 

ever  made;  upon  this  Lord  Cottenham  observes,  the  plea  nega- 
tives the  allegation  of  the  promise.  "  What  I  particularly  ob- 
serve upon  is,  that,  first  it  takes  out  of  the  bill  the  allegation  of  the 
promise,  and  then  denies  it.  Now  I  apprehend  that  is  not  correct, 
and  that  no  such  plea  can  be  supported.  A  negative  plea  is  a 
mere  traverse,  it  differs  from  an  ordinary  plea ;  inasmuch  as  the 
ordinary  plea  admits  the  truth  of  the  bill,  but  states  some  matter 
dehors,  whioh  destroys  die  effect  of  the  allegation,  and  which 
assuming  the  allegation  to  be  true,  would  be  a  defence.  A  neg- 
ative plea,  however,  is  a  mere  traverse  of  that  which  constitutes 
the  plaintiff's  title.  Now  to  traverse  that  which  is  not  alleged  on 
the  face  of  the  bill, — to  take  out  of  the  bill  an  allegation,  and 
then  by  plea  to  negative  the  allegation,  is  a  mode  of  proceeding 
which  leaves  the  record  in  a  state  which  renders  it  impossible  for 
the  Court  afterwards  to  deal  with  it.  Now,  in  point  of  fact,  the 
bill  to  which  the  plea  pleads,  contains  no  allegation  of  promise  at 
ail ;  and  the  only  way  of  trying  how  that  would  operate,  is  to  sup- 

(b)  3M.&C.334. 

(1)  See  Story  Eq.  PI.  $  689  and  note ;  1  Smith  Ch.  Pr.  (Snd  Am.  ed.)  896. 
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pose  issue  to  be  taken  on  the  plea,  bow  would  it  lie  to  be  tried  1  Answer  m  sop- 
It  would  be  an  issue  taken  on  the  traverse  only,  on  the  negative  P^^P^ 
of  that  which  nobody  has  affirmed." 

The  anther  also  ventures  further  to  add,  that  the  rule  in  Thring 
r.  Edgar  is  applicable  only  to  these  foots  which  are  covered  by  the 
plea;  and  that  with  respect  to  trilateral  facta*  or  foots  which  are 
stated  in  the  bill,  as  occurring  since  the  title  of  the  plaintiff  is 
alleged  to  have  occurred,  the  defendant  is  bound  to  answer  them, 
whether  his  attention  is  specifically  called  to  them  er  not ;  and 
that,  in  this  respect,  there  is  no  distinction  between  negative  pleas 
and  pleas  of  any  other  description. 

This  brings  us  to  the  consideration  of  the  oases  in  which  it  is  RuIf  ^th  re" 
neoeasary  that  a  plea  should  be  ecoompanied  by  an  answer,  as  to  Swering^u  to 
deeds,  papers,  and  other  documents  charged  by  the  bill  to  be  in  documents 
the  defendant's  possession,  custody,  or  power  (1).    The  necessity 
for  such  an  answer  must  generally  depend  upon  the  nature  of  the 
individual  case ;  so  far,  however,  as  the  matter  is  susceptible  of 
a  reduction  into  rules,  the  following  may  be  stated  as  those  by 
which  the  subject  is  regulated  :— 

1.  Where  a  bill  states  a  case  for  the  plaintiff,  and  charges  that  Role  as  to  do- 
the  defendant  has  in  his  possession  documents  from  which  the  cumenU- 
matters  aforesaid,  in  the  bill  mentioned,  or  any  of  them,  would  ifl  gtAtedTn  the* 
appear,  and  the  defendant  pleads  a  pure  affirmative  plea,  not  de»  bill  to  avoid 
nying  any  part  of  the  plaintiff's  case,  he  will  not  be  required,  |^  ^^ 
indeed  ought  not  to  answer,  as  to  the  possession  of  the  documents* 
because  the  documents  being  only  charged  in  the  bill  to  be  of 
importance,  as  proving  the  plaintiff's  case,  which  the  defendant 
by  his  plea  does  not  controvert,  the  production  of  the  documents 
would  be  unnecessary.    Thus,   where  defendants  pleaded  the 
Statute  of  Limitations,  but  did  not  answer  an  allegation  in  the 
lull,  "  that  they  had  in  their  possession  books  and  documents  re- 
lating to  the  matters  aforesaid,  or  some  of  them,"  the  Vice-Chan- 
cellor held,  that  an  objection  to  the  plea,  on  the  ground  of  the 
omission  of  such  an  answer,  could  not  be  sustained ;  he  thought, 
that  unless  the  allegation  in  the  bill  had  gone  further,  and  had 
averred  that  by  the  documents,  or  some  of  them,  it  would  appear 
that  a  projpiae  had  been  given  within  six  years,  the  mere  allega- 
tion that  the  defendants  had  in  their  possession  papers  relating  to 
the  matters  aforesaid,  and  from  which,  if  produced,  the  mat* 
ten  aforesaid  would  appear,  was    immaterial,   (there  not  be- 
mg  my  charge  in  the  bill  of  any  promise  having  been  made 
within  six  years,)  and  that,  consequently,  it  was  not  necessary  for 
(1)  See  Story  £q.  PL  §683. 
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Answer  inaup-  the  defendants  to  negative  such  an  allegation,  either  by  averments 
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\^^s^^^y  m  their  plea,  or  by  answer  in  support  of  it  (c). 

Where  facts         2.  It  is  evident,  from  the  above  case,  that  if  the  bill  had  con- 
charged  in°the  tained  "V  allegation  of  a  promise  within  six  years,  the  V.  C.  of 
bill  to  avoid      England  would  have  held,  that  the  charge  as  to  the  documents 
e  P  ea*  ought  to  have  been  answered ;  and  it  may  be  laid  down  as  a  rule, 

that  wherever  the  bill  states  or  charges  any  facts  which  are  incon- 
sistent with  the  defendant's  plea,  or  which  would  take  the  plaintiff's 
case  out  of  the  operation  of  it,  and  charges  that  the  defendant  has 
in  his  possession  documents  from  which  the  matters  in  the  bill  men- 
tioned would  appear,  then  it  will  be  necessary  to  accompany  the  plea 
by  a  discovery  of  the  documents  in  the  defendant's  possession ;  for, 
as  the  introduction  of  such  matter  in  the  bill  renders  it  imper- 
ative on  the  defendant  to  accompany  his  plea  by  an  answer  as  to 
those  facts,  that  answer,  to  be  complete,  must  extend  to  the  doc- 
uments inquired  after ;  because,  as  they  are  charged  to  relate  to 
the  matters  before  mentioned,  and  the  facts  which  go  to  negative 
the  defendant's  plea  are  amongst  those  matters,  it  may  happen 
that  the  documents  in  the  possession  of  the  defendant  will  afford 
important  evidence  to  enable  the  plaintiff  to  avoid  the  effect  of 
the  plea.     Thus,  where  a  bill  was  filed  by  persons  claiming  an 
estate  as  heirs  of  A.  ex  parte  materna,  and  the  defendant  pleaded 
that  another  person  was  the  heir  of  A.  ex  parte  paterna,  the  Court 
overruled  the  plea,  because  it  did  not  answer  as  to  a  correspon- 
dence, by  which  it  was  charged,  in  the  bill,  that  the  defendant 
had  admitted  the  plaintiff's  title  (d).    Upon  the  same  principle, 
the  Court  proceeded  in  overruling  the  plea  in  Hardman  v.  El- 
lames,  before  referred  to  (c).     The  plaintiff's  claim  was  derived 
under  the  limitations  of  a  certain  deed,  and  the  bill  was  framed 
to  show,  that  the  persons  from  whom  the  pi  antiff  derived  title,  had 
in  succession  enjoyed  the  estate  in  conformity  with  the  limitations 
in  that  deed ;  and  it  charged  "  that  the  defendants  had  in  their 
possession,  &c.  deeds  and  other  documents  relating  to  the  estates, 
and  the  title  thereto,  and  the  other  matters  aforesaid,  and  show- 
ing the  truth  of  such  matters,  and  particularly  of  the  matters  as 
to  the  plaintiff's  pedigree,  and  that  certain  persons  mentioned  in 
the  bill  had  retained  possession  of  the  estate  under  a  term  of 
years  created  by  the  deed  and  upon  the  trust  thereof."    To  this 
bill  the  defendant  pleaded,  that  the  persons  under  whom  he  claim- 

(e)  Mac  Gregor  v.  £.  I.  Compa-        (e)  5  Sim.  240 ;  2  M.  &  K.  732, 
ny,  2  Sim.  452.  S.  G. ;  and  see  Harris  v.  Harris,  3  H 

(<J)  Emerson  v.  Hsrland,  3  Sim.    450. 
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ed  possesion  of  the  estate  had  enjoyed  an  adverse  possession  for  Answer  in  imp- 
above  sixty  years  before  the  filing  of  the  bill ;  (the  effect  of  which  ^^5^ 
plea,  the  circumstance,  that  the  persons  stated  had  held  the  estate 
under  the  term  of  yean,  would  have  avoided  by  showing  that  the 
possession  of  the  estate  had  been  in  conformity  with  the  limita- 
tions under  the  deed,  since  the  period  when  the  adverse  posses- 
sion set  up  by  the  plea  commenced ;  )  and  one  of  the  grounds 
upon  which  the  V.  C.  of  England,  and  afterwards  the  Lord  Chan- 
cellor, upon  appeal,  held  the  plea  defective,  was,  because  it  was 
not  accompanied  by  an  answer  as  to  the  documents,  &c.  It  is  to 
be  observed  that,  in  his  judgment,  the  Lord  Chancellor  appears  to 
have  laid  some  stress  upon  the  fact,  that  the  allegation  in  the  bill 
was  not  confined  to  a  general  charge,  that  from  the  documents, 
the  several  matters  aforesaid,  or  some  of  them,  would  appear,  but 
the  feet  that  they  would  so  appear  was  specially  averred ;  k  is 
submitted,  however,  that  the  mere  general  charge  would  have  been 
sufficient  to  have  entitled  the  plaintiff  to  an  answer. 

But,  although  the  general  rule  is,  that  a  charge  that  the  defen-  Rale  &s  to  do- 
dant  has  documents  in  his  possession,  from  which  the  matters  in  ^n^n^  bin 
the  bill  stated  would  appear,  must  be  answered  whenever  there  misstate*  the 
are  facts  stated  or  charged  in  the  bill  which  are  inconsistent  with  effect  of  deeds. 
the  plea ;  yet,  it  will  not  be  applied  to  those  oases  where  the  bill 
mis-states  the  effect  of  deeds  which  form  the  substance  of  the  plea, 
and  are  stated  in  it  Thus,  where  a  plaintiff  claimed  as  heiress* 
at4aw  of  a  person  who  had  devised  real  estates  to  various  persons 
in  tail,  with  ultimate  remainder  to  his  own  right  heirs,  and  alleg- 
ed, by  her  bill,  "  that  the  several  estates  tail  had  been  determined 
by  failure  of  issue,  and  that  no  valid  recovery  had  been  suffered, 
or  if  it  had,  that  the  property  had  been  so  settled,  that  she,  the 
plaintiff^  was  still  entitled  as  right  heir  of  the  original  testator, 
and  that  it  would  so  appear  if  the  defendant  would  produce  the 
deeds  creating  the  tenant  to  the  precipe,  and  leading  or  declaring 
the  uses  of  the  recovery ; "  and  the  defendant  pleaded  the  recov- 
ery, and  set  forth  the  substance  of  the  deeds  making  the  tenant  to 
timpraeipe  and  leading  the  uses  of  the  recovery,  under  which  it 
was  apparent  the  plaintiff  had  no  title ;  the  plea  was  held  by  Sir 
J.  Leach,  V.  C,  to  be  good,  although  not  supported  by  an  answer 
as  to  the  deeds,  dtvc,  which  his  Honor  held  to  be  unnecessary,  as 
the  plea  was,  in  fact,  a  direct  denial  of  the  averment,  that  the  es- 
tate was  so  settled  that  the  plaintiff  was  entitled  (/). 

Perhaps  the  best  course  which  a  pleader  can  pursue  in  cases  of 

(/)  Plunkett  «.  Cavendish,  1  R.  &  M.  713. 
VOI*  I.  60 
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Answer  in  sup-  this  description  in  general,  is,  to  consider  how  far  any  part  of  the 
^^f^^'  matter  alleged  in  the  bill  partakes  of  the  nature  of  special  repli- 
cation. If  the  matter  charged  amounts  only  to  a  general  denial 
of  the  facts  pleaded,  the  discovery  is  not  necessary ;  because,  then, 
the  documents  sought  form  part  of  the  defendant's  case  only,  and 
when  the  cause  comes  to  be  heard  on  the  truth  of  the  case  as  put 
in  issue  by  the  plea,  the  plaintiff  (his  case  being  admitted  by  the 
plea)  will  not  require  the  assistance  of  the  documents  in  the  de- 
fendant's possession  to  establish  his  right ;  and  the  defendant  will 
derive  no  benefit  from  his  plea,  unless  he  can  prove  it  to  be  true. 
If,  on  the  contrary,  the  charge  amounts  to  a  special  replication, 
that  is,  to  a  statement  of  facts,  which,  admitting  the  plea  to  be 
true,  goes  to  do  away  with  its  effect;  there  the  documents  re- 
quired may  be  important  to  assist  the  plaintiff  in  making  out  his 
own  case,  viz.  the  facts  alleged  in  derogation  of  the  plea; 
in  such  cases,  therefore,  there  must  be  a  discovery  as  to  those 
documents. 

Rule  as  to  do-       3.  ^^h  re8pect  to  negative  pleas,  the  rule  may  be  stated  to  be 
cuments  in  the  .  -       .         .  ,     ,         .      .  ,      ,    J.  ■.  ,  ,       .-.   , 

cue  of  nega-    m  conformity  with  the  principles  before  adverted  to,  namely,  that 

tive  pleas.  if  a  plaintiff  indicates,  by  his  bill,  that  he  requires  an  answer  as 
to  documents  alleged  to  be  in  the  defendant's  possession,  in  proof  of 
his  title,  the  defendant  must  make  the  discovery ;  thus,  if  a  bill 
specially  charges,  that  the  defendant  has  in  his  possession  documents 
from  which  the  truth  of  the  matters  stated  in  the  bill  would  ap- 
pear, he  must,  if  he  negatives  the  plaintiff's  title  by  his  plea,  accom- 
pany his  plea  by  an  answer  as  to  those  documents.  The  plaintiff 
is  entitled  to  a  discovery  of  them,  in  order  to  enable  him  (in  the 
language  of  Lord  Brougham)  "  to  negative  the  negative  plea  "  (g). 
When,  on  the  other  hand,  the  bill  charges  documents  to  be  in  the 
possession  of  the  defendant,  but  the  charge  is  not  accompanied 
by  an  allegation,  that  from  such  documents  the  truth  of  the  mat- 
ters in  the  bill  would  appear,  then  it  is  presumed  that,  according 
to  the  rule  in  Thring  t>.  Edgar,  before  adverted  to,  it  ought  not  to 
be  answered. 
Answer  in  sup-  It  may  be  collected  from  the  preceding  observations,  that  an 
P°rt '^ftP^a»  answer  in  support  of  a  plea  is  no  part  of  the  defence  (A)  :  the  de- 
defence,  fence  is  the  matter  set  up  by  the  plea ;  the  answer  is  that  evidence 
which  the  plaintiff  has  a  right  to  require  and  to  use,  to  invalidate 
the  defence  made  by  the  plea,  and  the  plaintiff  is  entitled  to  make 
use  of  it,  not  only  upon  the  hearing  of  the  cause,  upon  the  issue 


:.744 
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raised  by  the  plea,  after  the  plea  shall  have  been  decided  to  be  Answer  in  sup- 
a  good  bar  upon  argument,  but  upon  the  argument  of  the  plea  it-  ^^1^\ 
self,  before  any  evidence  can  be  given  (t),  for  the  purpose  of  coun- 
terproving  the  plea,  by  reading  from  it  any  facts  or  admissions 
which  may  negative  the  matters  pleaded  or  averred  in  the  plea  (k). 
Thus  in  Hony  v.  Hony  (/),  where  a  bill  was  filed  by  a  remainder- 
man against  a  tenant  for  life,  for  an  account  of  timber  cut  for  a 
period  of  more  than  six  years  previous  to  the  filing  of  the  bill,  and 
for  payment  of  the  value  thereof,  and  the  defendant  pleaded  the 
Statute  of  Limitations  in  bar  to  such  part  of  the  bill  as  sought  an 
account,  &c,  for  more  than  six  years  previous  to  the  bill  filed, 
and  answered  as  to  the  rest,  the  plea  was  overruled ;  because, 
upon  reading  the  answer,  it  appeared  that,  in  certain  accounts, 
rendered  by  the  defendant  within  the  six  years,  he  had  given  an 
account  of  the  timber  cut  and  sold  from  the  commencement  of 
his  tenancy  for  life;  and  it  was  held,  that  a  new  cause  of  action 
arose  whenever  such  an  account  had  been  rendered,  so  that  the 
case  was  taken  out  of  the  statute.  The  answer,  then,  being  no 
pan  of  the  defence,  but  only  what  the  plaintiff  has  a  right  to  re- 
quire to  enable  him  to  avoid  that  defence,  it  follows,  that  it  must 
be  fuii  and  clear,  otherwise  it  will  not  support  the  plea ;  for  the  Must  he  full 
Court  will  intend  all  matters  charged  in  the  bill,  to  which  the  ***  c  eaf' 
plaintiff  is  entitled  to  an  answer,  to  be  against  the  pleader,  unless 
they  are  fully  and  clearly  denied  (to).  Thus,  if  a  bill  is  filed  to 
set  aside  a  decree  or  other  instrument  on  the  ground  of  fraud,  and 
the  defendant  pleads  the  decree  or  instrument  sought  to  be  set 
aside  in  bar,  the  defendant  must  answer  the  facts  of  fraud  alleged, 
so  fully  as  to  leave  no  doubt  on  the  mind  of  .the  Court  that,  upon 
that  answer,  if  not  controverted  by  evidence  on  the  part  of  the 
plaintiff,  the  fact  of  fraud  cannot  be  established.  If  the  answer 
should  not  be  full  in  all  material  points,  the  Court  will  presume 
that  the  fact  of  fraud  may  be  capable  of  proof  in  the  point  not 
fully  answered,  and  will,  therefore,  not  deem  the  answer  suffi- 
cient to  support  the  plea,  and  upon  that  ground  will  overrule  the 
plea  (it). 

But,  although  an  answer  in  support  of  a  plea  is  required  to  be  After  plea  al- 
fall  and  clear,  yet,  if  the  equitable  matters  charged  are  fully  and  JjJ^^jf 
clearly  denied,  it  may  be  sufficient  to  support  the  plea,  although  answer ; 
all  the  circumstances  charged  in  the  bill  may  not  be  precisely  an- 

(t)  Ibid.  ("»)  Lord  Red.  298  ;  Hildyard  v. 

(fc)  Hildyard  v.  Cressy,  3  Atk.  303.    Cressy,  nbi  supra. 
(0  1  8.  k  S.  569.  (n)  Lord  Red.  244. 
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eluded,  by  the  circumstance  of  the  Court  having  held,  upon  the 
argument  of  the  plea,  that  the  charges  in  the  bill  are  sufficiently 
denied  to  exclude  intendment  against  the  pleader,  from  afterwards 
excepting  to  the  sufficiency  of  the  answer,  in  any  point  in  which 
he  may  think  it  defective  (p).  He  may  also  obtain  leave  to 
amend  his  bill,  and  thereby  obtain  an  answer  to  any  matter  which 
may  not  have  been  so  extensively  stated  or  interrogated  to  as  the 
case  would  warrant,  or  to  which  he  may  apprehend  that  the  an- 
swer, though  full  in  terms,  may  have  been,  in  effect,  evasive  (9). 


Of  answering 
in  subsidium. 


It  is  to  be  observed,  that  the  cases  above  referred  to,  as  requir- 
ing that  a  plea  should  be  accompanied  by  an  answer,  are  those 
only  in  which  some  fact  or  matter  is  stated  or  charged  by  the  bill, 
which,  if  true,  would  have  the  effect  of  overruling  the  plea;  there 
are  cases,  however,  in  which,  even  though  no  equitable  circum- 
stances are  alleged  in  the  bill,  to  defeat  the  bar  offered  by  the 
plea,  when,  in  fact,  a  pure  plea  may  be  pleaded ;  yet  the  defend- 
ant may  support  his  plea  by  an  answer,  touching  matters  not 
charged  in  the  bill  (r).  Thus,  in  the  case  of  a  plea  of  purchase 
for  valuable  consideration,  a  defendant  may  deny  notice  in  his  an- 
swer as  well  as  in  his  plea ;  because,  by  so  doing,  he  does  not  put 
any  thing  in  issue  which  he  would  cover  by  his  plea  from  being 
put  in  issue  (s).  A  defendant  may  also,  by  this  means,  put  upon 
the  record  any  fact  which  tends  to  corroborate  his  plea,  so  as  to 
enable  him  afterwards  to  prove  it.  An  answer  of  this  sort  is 
termed  an  answer  in  aid  or  in  subsidium  of  the  plea,  and  differs 
from  what  is  usually  termed  an  answer  in  support  of  a  plea,  in 
being  an  answer  which  the  defendant  is  not  obliged  to  put  in  for 
the  purpose  of  avoiding  the  effect  of  any  equitable  ground  which 
may  be  alleged  in  the  bill,  for  avoiding  the  bar  offered  by  the  plea. 


(0)  Ibid.  299;  Waters*.  Glanville, 
GiJb.  Rep.  184;  3  Bro.  P.  C.  373. 


(  »)  Lord  Red.  399. 
(?)  Ibid  245. 


(r)  Lord  Red, 
Pleas,  77. 
(#)  For.  Rom.  68. 


299;    Beames  on 


(1)  The  only  way  of  testing  the  sufficiency  of  an  answer  in  support  of  a 
plea  is,  to  consider  every  allegation  in  the  bill  which  is  not  sufficiently  de- 


nied by  the  answer,  as  true ;  and  then  to  inquire,  whether  these  facts  being 
admitted,  the  plea  is  a  sufficient  bar  to  the  claim  of  the  plaintiff  for  relief. 
Bogardus  v.  Trinity  Church,  4  Paige,  178, 197. 
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Section  II. 
Of  the  Different  Grounds  of  Pleas. 

A  plea  may  be  either  to  the  relief  or  to  the  discovery,  or  to  pieas  to  relief 
both.     If  it  is  a  good  plea  to  the  relief,  it  will  be  also  good  to  the  8°°*  as  to  dis- 
discovery  (1) ;  in  the  same  manner  that  a  demurrer,  which  is  valid  C0Ter?' 
as  to  the  relief  prayed,  is,  as  has  been  already  mentioned,  good  to 
the  discovery  sought  by  the  bill  (tf ).    In  James  v.  Sadgrove  (z),  the  Defendant 
question  was  agitated,  "  whether  a  defendant,  pleading  to  the  re-  JJ*™? Mj ^° 
lief,  could  nevertheless  give  the  discovery  sought  by  the  bill,  with-  swer  a*  to 
out  overruling  his  plea.    This  question,  as  it  affects  a  demurrer,  Part- 
has  been  before  discussed ;  and  the  case  of  James  v.  Sadgrove 
does  not  carry  it  further.     All  that  Sir  J.  Leach,  V.  C,  there 
decided  was,  that,  "  admitting  that  a  defendant  may,  at  his  pleas- 
ure, answer  the  whole  bill,  though  he  pleads  to  the  relief,  it  does 
not  follow  from  thence  that  he  may  plead  to  the  relief  and  part  of 
the  discovery  only,  and,  at  his  pleasure,  answer  the  rest  of  the 
bill;  such  a  partial  answer  can  answer  no  useful  purpose,  and 
the  rule  applies  here,  that  he  who  submits  to  answer  at  all,  must 
answer  fully,  unless  in  those  cases  in  which,  as  will  be  hereafter 
shown,  he  may  protect  himself  from  such  discovery  by  plea  to  the 
discovery." 

Pleas  in  Equity  to  the  relief  prayed  by  the  bill  have  usually  Division  of 
been  ranged  under  the  heads  of  pleas:  1,  To  the  jurisdiction ;  peM  °  rc  ie ' 
2,  To  the  person  of  the  plaintiff  or  defendant;  and  3,  In  bar  of 
the  suit 

This  arrangement  is  the  one  recognized  by  Lords  Redesdale 
and  Sir  George  Cooper ;  but  the  learned  author  of  the  "  Treatise 
on  the  Elements  of  Pleas  in  Equity"  has  added  another  head  of 
plea  to  those  before  enumerated,  viz.,  pleas  to  the  bill. 

It  appears  to  be  the  opinion  of  Mr.  Beames,  that  pleas  in  Equity  * 
are  primarily  divisible  into  pleas  in  abatement  and  pleas  in  bar. 
He  observes,  that,  "  in  a  work  on  pleading  at  Law,  pleas  are  thus 
described :  — '  Pleas  are  of  two  sorts  —  in  abatement  and  in  bar  : 
the  former  question  the  propriety  of  the  remedy,  or  legal  suffi- 
ciency of  the  process,  rather  than  deny  the  cause  of  action ;  the 

(u)  Ante,  p.  603  and  notes ;  but  in    confined  to  the  relief,  King  v.  Hem- 
onier  that  it  may  be  good  as  to  the    ing,  9  Sim.  59. 
discovery,  it  most  not  be  in  terms        (z)  1  S.  &,  S.  4. 


(1)  See  Story  Eq.  PI.  §  312. 
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Pleas  to  Relief  ]atter  dispute  the  very  cause  of  action  itself; '  and  that  it  is  im- 
possible to  read  this  passage  without  perceiving  how  perfectly  ap- 
plicable it  is  to  pleas  in  Equity,  and  how  strongly  appropriate,  as 
marking  the  distinction  between  pleas  to  the  jurisdiction,  to  the 
person,  and  the  bill,  and  pleas  in  bar  :  the  three  former  classes, 
while  they  question  the  propriety  of  the  particular  remedy  or  of 
the  suit,  tacitly  concede  the  existence  of  a  cause  of  suit ;  but  the 
latter  dispute  the  very  cause  of  suit  itself  (y)."  In  this  opinion 
the  writer  of  the  present  Treatise  cordially  concurs.  It  is,  how- 
ever, to  be  observed,  that  it  no  where  appears  that  any  practical 
consequence  results,  in  Equity,  from  the  distinction  between  pleas 
in  abatement  and  pleas  in  bar  (2).  At  Law,  the  distinction  is 
important,  with  reference  to  the  conclusion  of  the  plea;  but,  in 
this  Court,  there  is  not  the  same  difference  between  a  plea  in 
abatement  and  a  plea  in  bar.  The  office  of  a  plea  in  Equity  be- 
ing merely  to  introduce  facts  which,  combined  with  the  bill,  destroy 
the  plaintiff's  case,  or  make  it  defective,  the  uniform  conclusion 
of  pleas  is  a  submission  that  a  defendant  is  not  bound  to  put  in 
any  further  or  other  answer.  In  the  following  observations,  there- 
fore, the  distinction  of  pleas  into  pleas  of  abatement  and  pleas  in 
bar  will  not  be  further  noticed,  but  the  different  grounds  of  pleas 
will  be  offered  to  the  reader  according  to  the  arrangement  adopted 
by  Mr.  Beames.  Before  we  proceed,  however,  to  a  more  minute 
discussion  of  pleas,  according  to  the  above  distribution,  it  will 
assist  the  reader  to  'point  out  in  what  respect  pleas  of  each  class 
differ  from  those  of  the  other  classes,  and  this  will  be  done  as 
briefly  as  possible,  in  the  words  of  the  learned  writer  himself: — 

Pleas  to  the  ju-  I.  "Those  pleas  which  are  commonly  called  pleas  to  the 
jurisdiction  do  not  proceed  the  length  of  disputing  the  right  of 
the  plaintiff  in  the  subject  of  the  suit,  or  allege  any  disability  on 
the  part  of  the  plaintiff  to  prosecute  the  suit,  but  simply  assert 
that  the  Court  of  Chancery  is  not  the  proper  Court  to  take  cog- 
nizance of  those  rights  "  (a). 

Pleas  to  the  JJ.  "  Pleas  to  the  person  do  not  dispute  the  validity  of  the 
rights  which  are  made  the  subject  of  the  suit,  or  deny  that  the 

(jri  Beames  on  Pleas,  58.  tinffuished  from  a  plea  in  bar,  occurs 

(z)  It  is  stated,  in  Merewether  v.  in  the  Practical  Register  and  many 

Melnsh,  13  Ves.  437,  that  Lord  Thur-  other  books,  and  has  been  repeatedly 

low  said  that  he  did  not  know  what  a  used  in  the  same  manner  by  Lord 

plea  in  abatement  in    Equity  was.  Thurlow  himself.    Vide  Newman  v. 

This   observation,    however,    must  Wallis,  2  Bro.  C.  C.  143;  Gun  t>. 

have  been  made  by  his  Lordship  with  Prior,    1  Cox,  196 ;    2   Dick.  657. 

reference  to  the  practical  results  of  Vide  etiam,  Beames  on  Pleas,  57, 

such  a  distinction ;  for  the  use  of  the  notis. 

term  "plea  in  abatement,"  as  dis-        (a)  Beames  on  Pleas,  55. 


risdiction. 


person. 
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Court  fats  jurisdiction  over  them  (b)  j   bat  they  assert  that  the  Plea*  to  Relief 
plaintiff  is  incapacitated  to  sue,  or  that  the  defendant  is  not  the  ^-^^^^-^ 
person  who  ought  to  be  sued." 

m.  Those  pleas  in  Equity,  also,  which  Mr.  Beames  distin-  Plea*  to  the 
guishes  as  pleas  to  the  bill,  "  do  not  dispute  die  validity  of  the  bU1* 
right  made  the  subject  of  the  suit,  or  contend  that  the  Court  has 
not  generally  jurisdiction  over  it,  nor  do  they  allege  that  the  plain- 
tiff is  under  any  disability  to  sue,  or  that  the  defendant  ought  not 
to  be  sued ;  but  they  assert  that  the  suit,  as  it  appears  on  the 
record,  is  defective  to  answer  the  purpose  of  complete  justice,  or 
ought  not,  for  some  other  reason,  to  proceed  "  (c). 

IV.  "  Pleas  in  bar  may  be  distinguished  from  all  other  pleas,  Pleas  in  bar. 
as  they  admit  the  jurisdiction  of  the  Court,  and  do  not  dispute  the 
ability  of  the  plaintiff  to  sue,  and  the  liability  of  the  defendant  to 
be  sued,  and  tacitly  concede  that  there  are  none  of  those  objections 
to  the  suit  which  constitute  the  grounds  of  pleas  to  the  bill ;  but 
yet  they  allege  matter,  which,  if  true,  destroys  the  claim  made 
by  the  suit,  and,  by  showing  that  the  right  made  the  subject  of  the 
suit  has  no  existence,  or  that  it  is  vested  in  the  defendant,  they  put 
an  eternal  end  to  all  litigation  respecting  it "  (d). 

Having  thus  stated  the  leading  distinctions  between  the  differ- 
ent classes  of  pleas  above  pointed  out,  we  shall  proceed  to  consid- 
er the  particular  pleas  to  relief  under  each  head. 


I.  Pleas  to  the  Jurisdiction  (1). 

Pleas  to  the  jurisdiction,  as  we  have  seen,  do  not  dispute  the 
rights  of  the  plaintiff  in  the  subject  of  the  suit,  but  simply  assert, 
either  :  1,  That  they  are  not  the  objects  of  cognizance  in  a  Court 

(ft)  Ibid.  (d)  Ibid.  62, 65. 

(c)  Beames  on  Pleas,  59,  60. 

(1)  In  ease  of  a  bill  brought  in  a  Court  of  Equity  of  a  limited  jurisdiction, 
as  to  aersons,  or  as  to  subject  matter,  if  the  bill  should  allege  all  the  neces- 
sary facts  to  establish  and  support  that  jurisdiction,  the  defendant  may  also 
negative  the  existence  of  those  facts  by  a  plea  to  the  jurisdiction.  Story  Eq. 
PL  §720. 

If  in  the  Courts  of  the  United  States  there  are  distinct  averments  of  the 
citiienship  of  the  plaintiff,  and  of  that  of  the  defendant  upon  the  record ;  so 
that  upon  the  face  of  the  bill  the  jurisdiction  attaches ;  the  defendant,  if  he 
Beans  to  contest  the  alleged  citizenship,  must  do  it  by  a  plea  to  the  juris* 
diction.  For  he  is  not  at  liberty  to  put  the  citizenship  in  issue  by  a  general 
answer ;  a*  such  an  answer  admits  the  jurisdiction  of  the  Court  to  inquire 
into  the  general  merits  of  the  suit,  and  puts  them  in  issue.  Story  Eq.  PL  § 
721;  Livingston  v.  Story,  11  Peters,  351, 393;  Dodge  «.  Perkins,  4  Mason, 
4iE>. 
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Pleas  i 


Pleas  to  the 
Jurisdiction. 


That  the  sub- 
ject of  suit  is 
not  within  the 
jurisdiction  of 
a  Court  of 
Equity. 


That  the 
Court  of 
Chancery  is 
not  the  prop- 
er tribunal. 


Must  show 
why  the 
Court  of 
Chancery  has 
not  jurisdic- 
tion, 


of  Equity ;  or,  2,  That  the  Court  of  Chancery  is  not  the  proper 
Court  to  take  cognizance  of  those  rights. — That  these  are  the 
only  grounds  of  plea  which  can  be  put  in  to  the  jurisdiction 
seems  to  be  generally  admitted ;  for  it  is  clear,  that  a  plea  that 
the  subject  of  the  suit  is  not  cognizable  in  any  municipal  Court 
of  justice  whatever,  could  not  prevail ;  because  such  a  plea  would 
amount  to  nothing  more  than  that  the  subject  of  the  suit  is  one 
upon  which  no  action  or  suit  can  be  maintained,  which  is,  in  ef- 
fect, a  plea  in  bar,  not  a  plea  to  the  jurisdiction  of  a  particular 
Court,  but  of  all  Courts ;  which  would  be  absurd,  and  repugnant 
in  terms  (e). 

1.  The  generality  of  cases  in  which  a  Court  of  Equity  has  no 
jurisdiction,  cannot  easily  be  so  distinguished  in  a  bill  as  to  avoid 
a  demurrer ;  but  there  may  be  instances  to  the  contrary  ;  and  in 
such  cases,  a  plea  of  the  matter  necessary  to  show  that  a  Court  of 
Equity  has  no  jurisdiction,  will  hold  (/).  Thus,  where  a  bill 
was  filed  to  restrain  the  setting  up  outstanding  terms  in  bar  to  an 
action  of  ejectment,  a  plea  that  there  were  no  outstanding  terms 
was  allowed  (g) ;  and  so  it  is  presumed,  if  the  jurisdiction  were 
attempted  to  be  founded  on  the  loss  of  an  instrument,  a  plea  show- 
ing the  existence  of  the  instrument,  and  that  it  is  in  the  power 
of  the  plaintiff  to  obtain  the  production  of  it,  would  be  admissi- 
ble (h). 

2.  A  plea  that  the  Court  of  Chancery  is  not  the  proper  Court 
to  have  cognizance  of  the  plaintiff's  case,  arises  principally  where 
the  suit  is  for  land  within  a  county  palatine  (t),  or  where  the  de- 
fendant claims  the  privileges  of  an  university  (&),  or  other  par- 
ticular jurisdiction,  such  as  that  of  the  Benchers  of  the  Inns  of 
Court  (/).  Of  this  description,  also,  is  a  plea  that  the  defendant 
is  an  officer  of  another  Court  of  competent  jurisdiction,  and,  there- 
fore, not  to  be  drawn  from  his  duties  in  that  Court  for  the  purpose 
of  defending  a  suit  in  another  (m). 

It  is  a  rule,  that  the  Court  of  Chancery  being  a  superior  Court 
of  general  jurisdiction,  nothing  shall  be  intended  to  be  out  of 
its  jurisdiction  which  is  not  shown  to  be  so  (n).     It  is  requisite, 


(e)  Nabob  of  Arcot  v.  East  India 
Company,  3  Bro.  C.  C.  292, 302,  and 
1  Ves.  J.  371. 

(/)    Lord  Red.  222. 

(g)  Armitage  v.  Wadsworth,  1 
Mad.  189. 

(h)  Ld.  Red.  222. 

(i)  Ibid.  223;  vide  ante,  p.  614. 

(k)  Ld.  Red.  224;  vide  Temple  v. 
Forster,  Cary,  65  ;  Cotton  v.  Man- 
ning, ibid.  73 ;  Draper  v.  Crowther, 


2  Vent.  362 ;  Stephens  v.  Berry,  1 
Vera.  212;  Pratt  v.  Taylor,  1  Cha. 
Ca.  237;  Anon.  ib.  258. 

(1)  Cunningham  v.  Wera,  2  Bro. 
C.  C.  241. 

(to)  Vide  Gibson  r.  Whitacre,  2 
Vera.  83. 

(n)  Lord  Red.  224;  Earl  of  Derby 
v.  Duke  of  Athol,  1  Ves.  204 ;  2  Ves. 
357. 
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in  a  plea  to  the  jurisdiction  of  the  Court,  both  to  allege  that  the  Pleas  to  the  Ju- 
Court  has  not  jurisdiction,  and  to  show  bj  what  means  it  is  de-  s^Z^^L* 
prired  of  it  (a)  (1).     It  is  likewise  necessary  to  show  what  Court  and  what  other 
has  jurisdiction  (p)  ;  and  if  the  plea  omits  to  set  forth  these  par-  ^Jj££^illP 
ticulars,  it  is  bad  in  point  of  form  (q). 

It  is  also  a  rule,  that  a  plea  to  the  jurisdiction  must  show  that  and  that  it  can 
the  particular  jurisdiction,  alleged  to  be  entitled  to  the  exclusive  &ve  ®omPlete 
cognizance  of  the  suit,  is  able  to  give  a  complete  remedy  (r).  A 
plea,  therefore,  of  privilege  of  the  University  of  Oxford,  to  a  bill 
for  a  specific  performance  of  an  agreement,  touching  lands  in 
Middlesex,  was  overruled,  because  the  University  could  not  give 
complete  relief  (s).  It  is  to  be  observed  also,  that  if  a  suit  be  in- 
stituted against  different  persons,  some  of  whom  are  privileged, 
and  some. are  not  (r),  or  if  one  or  more  of  the  defendants  are  not 
amenable  to  the  particular  jurisdiction  («),  a  plea  will  not  hold 
(z),  and  so  if  there  is  a  particular  jurisdiction,  and  yet  the  parties 
to  litigate  any  question  are  both  resident  within  the  jurisdiction  of 
the  Court  of  Chancery  ;  as  upon  a  bill  concerning  a  mortgage  of 
the  Isle  of  Sark,  both  mortgagee  and  mortgagor  residing  in  Eng- 
land, the  Court  of  Chancery  will  hold  jurisdiction  of  the  cause  : 
for  a  Couit  of  Equity  agit  in  personam  f  and  may  give  effect  to  its 
decree  by  constraining  the  person  or  property  of  the  defendant 
till  he  perform  it  (y). 

It  is  said,  that  one  plea  only  shall  be  admitted  to  the  jurisdic-  Only  one  plea 
tkm,  and  that,  therefore,  if  the  defendant  plead  such  a  plea  as  is  £0™e  iurisdic- 
not  sufficient  in  its  nature,  or  plead  the  matter  insufficiently,  he 
will  be  put  to  answer  (%). 

(a)  Lord  Red.  224 ;  Nabob  of  Ar-        (#)  Draper  v.  Crowther,  2  Vent, 

cot  v.  East  India  Company,  3  Bro.  362;  Stephens  v.  Berry,  1  Vera.  212. 
C.  C.  291-301 ;  1  Yes.  J.  371,  S.  C.         (Q  Lowgher  v.  Lowgher,  Cary,  56; 

(?)  Lord  Red. 224;  Strode  v.  Lit-  22  Yin.  Ab.  9,  8.  C;  Fanshaw  v. 

tie,  1  Vern.  59;  Earl  or  Derby  t>.  Fanshaw,  1  Vern.  246. 
Duke  of  Athol,  1  Yes.  202;  1  Dick.        («)  Grigg'e  case,  Hutton,  59 ;  4 

129,  S.  C.    See  Moor  v.  Somerset,  213 ;  Hilton  v.  Lawson,  Cary  48. 
Neb.  Rep.  51.  (z)  Lord  Red.  225. 

(a)  Lord  Red.  224;  Foster  ».  Vas-        (y)    Ibid.;    Toller  v.  Carteret,  2 

sail,  3  Atk.  587;  Nabob  of  Arcot  t>.  Vern.  494 ;  vide  etiam,  Earl  of  Der- 

The  East  India  Company,  ubi  supra,  by  v.  Duke  of  Athol,  1  Yes.  204 ; 

(r)  Lord  Red.  224 ;  Newdigate  v.  L6rd  Cranstown  v.  Johnson,  3  Yes. ' 

Johnson,  2  Cha.  Ca.  170;  Wilkins  170,182. 
v.  ChsJcroft,  22  Yin.  Ab.  10  ;  Green        (z)  Prac.  Reg.  275. 
v.  Rutherford,  1  Yes.  463. 


Q)  In  Massachusetts,  the  Supreme  Court,  not  baring  general  jurisdiction 
in  Equity,  it  is  always  necessary  for  a  plaintiff  to  make  it  appear  affirmative- 
ly on  the  free  of  his  bill,  that  his  case  Is  within  the  jurisdiction  of  the  Court 
May  ».  Parker,  IS  Pick.  34, 36. 


/ 
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Pleas  to  the  We  have  before  seen,  that  an  objection  on  the  ground  of  juris- 
^^"^*  diction  must  be  taken  either  by  demurrer  or  plea,  before  answer, 
Objection  to     otherwise  the  Court  will  entertain  the  suit,  although  the  defendant 

muafbe^uken  may  obJect  to  li  at  tne  nearing>  unless  it  is  in  a  case  in  which  no 
either  by  de-     circumstance  whatever  can  give  the  Court  jurisdiction  (a), 
marrer  or  plea. 

II.  — Pleas  to  the  Person. 

Pleas  to  the  person,  like  pleas  to  the  jurisdiction,  do  not  neces- 
sarily dispute  the  validity  of  the  rights,  which  are  made  the  sub- 
ject of  the  suit,  but  object  to  the  plaintiff's  ability  to  sue,  or  the 
defendant's  liability  to  be  sued  respecting  them. 
Pleas  to  the  They  are  generally  divided  into  such  as  regard  the  person  of 

pfatotiff: f  the  the  P*amtiff*  and  such  a8  regard  the  person  of  the  defendant.  I. 
Of  the  former  kind  are  pleas  of,  —  1.  Alienage  (1);  2.  Outlawry ; 
3.  Attainder ;  4.  Infancy ;  5.  Coverture;  6.  Idiocy  or  lunacy  ;  7. 
Bankruptcy  or  insolvency ;  to  which  may  be  added,  8.  Pleas  that 
the  plaintiff  does  not  sustain  the  character  he  assumes  (2).  All 
the  above  grounds  of  objection  to  the  person  of  the  plaintiff,  ex- 
cept the  last,  have  been  before  discussed  (6).  With  respect  to  the 
last,  it  is  to  be  observed,  that  the  plea  may  either  deny  the  exist- 
ence of  the  person  in  whose  behalf  the  bill  has  been  exhibited,  or 
of  the  character  in  which  the  plaintiff  affects  to  sue  ;  or  it 
may  show  that,  for  some  reason  not  disclosed  in  the  bill,  the  title 
under  which  the  plaintiff  claims  never  vested  in  him  (3). 
Of  the  Plain-  Thus  a  plea  may  show  that  the  alleged  plaintiff,  or  one  of  several 
tiff  plaintiffs,  is  a  fictitious  person  (c),  or  was  dead  at  the  time  of  com- 

mencing the  suit  (d).  And  so  if  a  plaintiff  files  a  bill  stating 
himself  to  sue  as  administrator,  a  plea  that  he  is  not  administrator 
will  be  good  (e)  (4).  And  where  a  plaintiff  entitled  himself  as 
administrator,  and  the  defendant  pleaded  that  the  supposed  intes- 

(a)  Ante,  p.  616.  (<J)  lb.  cites  Bac.  Ab.  Abatement, 

(b)  Ante,  Chap.  III.  L.;  Com.  Dig.  Abatement,  £.  17; 

(c)  Cowp.  Eq.  PI.  249,  cites  Com.    Chitty's  Prac.  PI.  436. 

Dig.  Abatement,  E.  16;  Bac.  Ab.  («)  Winn  v.  Fletcher,  1  Vera.  473 ; 
Abatement,  F.  1,  302;  Gilb.  C.  P.  Simons  v.  Milman,  2  Sim.  241 ;  vide 
248 ;  Chitty,  Prac.  PI.  435.  ante,  p.  368. 

(1)  A  plea  of  Alien  Enemy  is  sufficiently  answered  by  a  treaty  of  peace 
made  after  it  was  filed ;  and  there  is  no  need  for  the  plaintiff  to  reply  to  that 
matter ;  the  Court  is  bound  to  notice  it  ex  officio.  Johnson  v.  Harrison,  Litt. 
Sel.  Ca.  226. 

(2)  Story  Eq.  PI.  §  722,  et  seq. 

(3)  Story  Eq.  PI.  §727. 

(4)  See  Bourke  v.  Kelly,  1  Hogan,  172 ;  Gleeson  v.  Cook,  1  Hogan,  297 ; 
Story  Eq.  PI.  §  727. 
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tate  was  living,  the  plea  was  allowed  (/).  A  plea  that  the  plain-  Pleas  to  the 
tiff  is  not  heir  to  the  person  under  whom  he  claims  as  heir,  has  n^^J^H^, 
also,  as  we  have  seen,  been  considered  a  good  plea  (g)  (1). 

In  like  manner,  a  plea  that  the  plaintiff  is  not  a  partner,  or  a 
creditor,  has  been  allowed  to  a  bill  filed  by  a  person  claiming  in 
one  of  those  characters  (A).  Upon  the  same  principle,  if,  from 
any  circumstance  not  stated  in  the  bill,  it  can  be  shown  that  noth- 
ing ever  vested  in  the  plaintiff,  or  that  the  title  which  the  plain- 
tiff had  has  been  transferred  to  another,  the  defendant  may  show 
the  circumstance  by  way  of  plea. 

n.    Pleas  to  the  person  of  the  defendant  are  more  limited  than  Of  the  defen- 
those  to  the  person  of  the  plaintiff;  for  it  seems  to  be  a  rule  at  dant- 
Law,  that  persons  who  are  disabled  to  sue,  cannot  plead  their  own  Parties  cannot 
disabilities,  when  they  are  themselves  sued  (•*)  (2).     This  rule  is  £^  disability. 
equally  applicable  to  proceedings  in  Courts  of  Equity,  in  all  cases 
where  the  suit  seeks  to  compel  the  performance  of  a  duty  by  the 
party. 

It  will  not,  however,  apply  to  cases  where  the  proceeding  is  tit  Secus,  where 
rem,  and  the  disability  is  of  such  a  nature  that,  besides  the  per-  proceeding  is 
sonal  disqualification  which  it  imposes,  the  interest  in  the  defen- 
dant's property  which  is  the  subject  of  the  suit  has  become  vested 
in  another  (k)  ;  upon  this  principle  it  is  presumed  that  persons 
outlawed  or  attainted  of  treason  or  felony  may  state  their  outlawry  Attainder  or 
or  attainder  to  the  Court  by  way  of  plea,  for  the  purpose  of  show-  outlawry- 
ing  that  whatever  interest  they  had  in  the  property  is  vested  in 
the  Crown  (/)  ;  in  the  same  manner  that  bankrupts  or  insolvent  Bankruptcy, 
debtors  may,  if  sued  respecting  property  which  has  become  vest- 
ed in  their   assignees,  plead  their   bankruptcy  or  insolvency  in 
abatement  of  the  suit  (»).    In  fact  such  a  plea  amounts  to  no 
more  than  a  plea  of  want  of  interest  in  the  subject-matter  of  the  bill. 

The  rule,  that  a  person  who  is  under  disabilities  cannot  plead  his  Coverture, 
own  disqualification,  will  not  extend  to  cases  where  the  disqualifi- 


(J 
510, 


/)  Ord  v.  Huddleston,  2  Dick,  that  such  a  statement  is  unnecessary, 

cited  1  Cos,  198.  Jones  v.  Davis,  16  Ves.  264,  265. 

w)   Ante,  p.  678;  and  vide  the  (A)  Ante,  p.  678. 

cases  cited  notis.    It  seems  formerly  (t)  Beames  on  Pleas,  122. 

to  have  been  doubted,  whether  it  was  (A)  Turner  v.  Robinson,  1  8.  &  S. 
not  necessary  in  such  cases  to  state 


(g)   Ante,  p.  678 ;  and  vide  the        (A)  Ante,  p.  678. 

ises  cited  notis.    It  seems  formerly        (t)  Beames  on  PI 

have  been  doubted,  whether  it  was        (A)  Turner  v.  Rol 

>t  necessary  in  such  cases  to  state  3. 
in  the  plea  who  was  the  heir  at  law,        (I)  Ante,  p.  231. 
but  it  seems  now  to  be  established        (n)  Turner  v.  Robinson,  supra. 


(1)  Story  Eq.  PL  §  722, 727. 
(?)  Story  J2q.  PI.  §  732,  et  seq. 


730  Pleas: 

Pleu  to  the   cation  is  only  partial ;  thus  it  seems,  that  a  woman,  sued  as  &feme 
Pewon.       ^^  jj^y  pjewi  tnat  8ne  jg  c^er^  (o)  (1). 

That  defen-  A  defendant  may  also  plead  that  he  is  not  the  person  he  is  al- 

dantdoes not  leged  to  be,  or  does  not  sustain  the  character  he  is  stated  to  bear, 

leged  charac-  such  as  heir,  executor,  or  administrator  (p)  (2). 

ter*  He  may  likewise  show,  that  he  is  not  sole  heir,  executor,  or  ad- 

That  he  is  not  min^trator.  and  that  others  are  joined  with  him  in  those  capaci- 

sole  heir,  exe-     .      ,  v  _  .         _  *  ,  -    i 

cutor.  ties  (q) ;  such  a  plea,  however,  partakes  more  of  the  nature 

of  a  plea  for. want  of  parties  than  of  a  plea  to  the  person. 

If  a  defendant  has  not  that  interest  in  the  subject  of  a  suit 

interest hM  n°  which  can  make  him  liab,e  to  tne  demand8  of  the  Plaintiff,  and 
the  bill  alleging  that  he  has  or  claims  an  interest,  avoids  a  demur- 
rer, he  may  plead  the  matter  necessary  to  show  that  he  has  no 
interest  (r).  Thus  where  a  witness  to  a  will  was  made  a  defen- 
dant to  a  bill  brought  by  an  heir  at  law  to  discover  the  circum- 
stances attending  the  execution,  and  the  bill  contained  a  charge 
of  pretence  of  interest  by  the  defendant ;  though  a  demurrer  for 
want  of  interest  was  overruled,  because  it  admitted  the  truth  of 
the  charge  to  the  contrary  in  the  bill,  yet  the  Court  expressed  an 
opinion  that  the  defence  might  have  been  made  by  plea  (*)  (3). 

not  proper  It  is  to  be  observed,  that  a  plea  of  want  of  interest  in  the  de* 

dant  may  die-  fendant  is  proper  only  where  the  case  is  such  that  he  cannot  sat- 

claim.  isfy  the  suit  by  general  disclaimer  (t). 


IU.— Pleas  to  the  BiU  (4). 

It  has  been  already  stated,  that  the  object  of  pleas  to  the  bill, 
is  to  show  that,  although  the  plaintiff  may  be  entitled  to  the  relief 
he  asks  against  the  defendant,  he  is  not  entitled  to  have  it  in  that 
suit;  or  that  the  bill,  as  framed,  is  insufficient  to  answer  the 
object 
Plea  of  former  \t  Where  a  bill  seeks  relief,  a  defendant  may  plead  that  there 
tag.   epeD  *     *8  another  suit  already  depending,  in  this  or  in  another  Court  of 

(o)  Beames  on  Pleas,  130.  (#)  Plummer  v.  May,  I  Ves.  496; 

(p)  Lord  Red.  234.  vide  etiain,  Cartwright  v.  Hately,  3 

(q)  Beames  on  Pleas,  130.  Bro.  C.  C.  239 ;  1  Ves.  J.  893,  S.  C. 

(r)  Lord  Red.  235.  (t)  Lord  Red.  236,  vide  post  Chap. 


(1)  Story  Eq.  PI.  §  732. 
?2)  Story  Eq.  PI.  §  732. 

(3)  Story  Eq.  PI.  §  734. 

(4)  Story  Eq.  PI.  $  735. 
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Equity,  for  the  same  matter  («)  (I).     This  plea  corresponds  with   Plea*  to  the 
the  ezuptio  litis  pendentis  of  the  civilians,  and  is  analogous  to  *  ' 

the  pleas,  at  Common  Law,  that  there  is  another  action  depend- 
ing (z). 

It  must  be  obvious,  that  in  order  to  the  validity  of  such  a  plea  Plea  of  pend- 
the  suit  pleaded  must  be  for  the  same  matter  as  that  embraced  by  J"t  ■""*  mU8t 
the  bill  to  which  it  is  put  in  (2) ;  and  as  the  identity  of  the  object  matter. 
is  the  only  matter  put  in  issue  by  this  plea,  (the  fact  of  the 
pendency  of  the  suit  being  provable  by  inspection  of  its  own 
proceedings,)  the  Court  has  ordered,  that,  instead  of  the  de- 
fendant being  required  to  set  it  down  with  the  Registrar,  the 
plaintiff,  if  he  is  not  satisfied  therewith,  must  procure  an  order 
to  refer  it  to  one  of  the  Masters  of  the  Court,  to  certify  the 
truth  thereof;  whereupon,  if  it  be  determined  against  the  plain- 
tiff, the  bill  will  be  dismissed,  and  he  must  pay  the  costs  to  the 
defendant  (y). 

But  although  it  is  necessary  that  the  first  suit  should  be  for  the  but  not  for  the 

same  matter  as  the  second,  it  is  not  requisite  that  the  second  suit  whole  of  the 

same  matter. 
should  be  the  whole  matter  embraced  by  the  first  (z)  ;  it  is,  how- 
ever, requisite  that  the  whole  effect  of  the  second  suit  should  be 
attainable  in  the  first  (a) ;  and  if  after  the  plea  has  been  set  down 
for  argument,  it  appears  upon  the  face  of  the  plea  that  this  is  not 
the  case,  the  Court  will  at  once  overrule  the  plea  (6).  It  some- 
times, however,  happens,  that  the  second  bill  embraces  the  whole 
subject  in  dispute  more  completely  than  the  first ;  in  such  cases 
the  practice  appears  to  be  to  dismiss  the  first  bill  with  costs,  and 
to  direct  the  defendants  in  the  second  cause  to  answer,  upon  be- 
ing paid  the  costs  of  a  plea  allowed,  which  puts  the  case  upon 
the  second  bill  in  the  same  situation  that  it  would  have  been 
in  if  the  first  bill  had  been  dismissed  before  the  filing  of  the 
second  (c). 

A  plea  of  another  suit  depending  will  be  good,  whether  the  Not  good,  if 

suit  m  another 

(«)  Lord  Red.  246;  Coop.  Eq.  PI.        (z)  Moor  v.  Welsh  Copper  Co.  1  country, 

2;  fleames  on  Pleas,  134;  Orders    Eq.  Ca.  Ab.  39. 
in  Cha.  ed.  Beames,  26, 176.  (a)  Law  v.  Rigby,  4  Bro.  Cha.  Ca. 

(z)  Beames  on  Pleas,  134 ;  Coop.    60 ;  Pickford  v.  Hunter,  5  Sim.  122. 
Eq.  rl.  272.  (b)  Pickford  v.  Hunter,  ubi  sup. 

(y)  Beames's  Orders,  176.  (c)  Crofts  v.  Wortley,  1  Cha.  Ca. 

241;  Lord  Red.  248. 


■f! 


(1)  See  Johnson  v.  Bower,  4  Hen.  &  Munf.  487 ;  Curd  v.  Lewis,  1  Da- 
na 352;  Cummins  v.  Bennet,  8  Paige,  79.  A  plea  of  another  suit  pending 
should  be  taken  before  the  hearing,  and  it  can  only  be  a  good  objection  when 
the  first  suit  is  between  all  the  same  parties,  and  a  full  decree  can  be  therein 
had.   Hertell  v.  Van  Buren,  3  Edw.  20. 

(2)  Story  Eq.  PI.  §  737;  Matthews  v.  Roberts,  1  Green  Ch.  338. 
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Pleas  to  the 
Bill. 


or  in  an  inferi- 
or jurisdiction. 


Flea  of  pend- 
ing suit,  must 
be  &  suit  in 
Equity, 
not  in  an 
Ecclesiastical 
Court ; 

or  in  a  Court 
of  Law ; 


when  defen- 
dant is  sued 
both  at  Law 
and  in  Equity 


other  suit  be  in  this  or  any  other  Court  of  Equity  in  England  (d) ; 
it  will  not,  however,  be  a  good  plea,  if  it  is  depending  in  Court 
in  another  country  (1);  therefore,  such  a  plea  will  not  prevail 
where  the  suit  already  depending  is  in  Ireland  (c),  or  in  the  colo- 
nies (/).  Where  the  original  suit  has  been  commenced  in  a 
Court  of  inferior  jurisdiction,  the  plea  will  not  be  good  if  the  de- 
fendant has  avoided  the  effect  of  the  suit,  by  going  out  of  the 
jurisdiction  of  that  Court  (g). 

A  suit  pending,  to  afford  a  good  ground  for  a  plea  in  Equity, 
must  be  a  suit  in  a  Court  of  Equity  :  and,  therefore,  where  an 
infant  legatee  sued  an  executor  in  the  Ecclesiastical  Court,  and 
afterwards  in  Chancery,  it  was  held  that  the  suit  depending  in  the 
Ecclesiastical  Court  could  not  be  pleaded  to  the  suit  in  Chancery, 
because  there  is  not  the  same  security  for  an  infant's  advantage  in 
the  Ecclesiastical  Court  as  in  Chancery  (A). 

It  appears  to  have  been  held  formerly,  that  if  after  a  suit  com- 
menced at  Common  Law,  a  bill  should  be  exhibited,  in  this  Court, 
to  be  relieved  for  the  same  matter,  the  dependency  of  the  action 
at  Law  might  be  admitted  as  a  good  plea,  and  the  defendant  would 
not  be  put  to  a  motion  for  an  election  or  dismission  (t)  (2).  The 
practice  in  this  respect,  has,  however,  undergone  a  material  alter- 
ation ;  and  now,  if  a  plaintiff  sues  a  defendant  at  the  same  time 
and  for  the  same  cause  at  Common  Law  and  in  Equity,  the  de- 
fendant, after  full  answer  put  in,  must  apply  to  the  Court  for  an 
order  that  the  plaintiff  may  make  his  election  where  he  will  pro- 
ceed, and  cannot  plead  the  pendency  of  the  suit  at  Common  Law, 
in  bar  of  the  suit  in  Equity   (k)  (3).    In  Royle  v.  Wynne  (/), 


(d)  KordRed.  246. 

(e)  Lord  Dillon  v.  Alvares,  4  Ves. 
357. 

(/)  Foster  v.  Vassall,  3  Atk.587; 
vide  etiam,  Bayley  v.  Edwards  3 
Swanst.  703. 

(g)  Lord  Red.  246. 

(ft)  Howell  v.  Waldron,  2  Ch.  Ca. 
85. 

(t)  Beames's  Orders,  177. 

(ft)  Lord  Red.  249;  Jones  v.  Earl 


of  Strafford,  3  P.  Wms.90. 

(0  Cr.  &  Ph.  252 ;  for  more  on  the 
subject  of  election  to  proceed  at  Law 
or  in  Equity,  see  Order  55  and  Or- 
der 16,  Arts.  20  and  21,  of  May,  1845 ; 
Penning*  v.  Humphrey,  4  fieav.  1 ; ' 
Leicester  v.  Leicester,  10  Sim.  87; 
Mousley  v.  Basnett,  1  V.  dt  B.  382, 
n ;  Fitzgerald  ».  Sucomb,  2  Atkins, 
85 ;  Countess  of  Plymouth  «.  Bladon, 
2  Vera.  32. 


(1)  The  mere  pendency  of  a  suit  in  a  foreign  Court,  or  in  a  Court  of  the 
United  States,  cannot  he  pleaded  in  abatement  or  in  bar  to  a  suit  for  the  same 
cause  in  a  State  Court.  Mitchell  v.  Bunce,  2  Paige,  606 ;  Salmon  v.  Woot- 
ton,  9  Dana,  423.    But  see  Hart  v.  Granger,  1  Conn.  154. 

(2)  See  Story  Eq.  PI.  §  741. 

(3)  See  Story  Eq.  PL  §  742. 

(4)  Livingston  v.  Kane,  3  John.  Ch.  224 ;  Sanger  «.  Wood,ib.  416;  Rag*, 
ers  v.  Vosburg,  4  John.  Ch.  84 ;  Gipbs  v.  Perkinsoa,4  Hen.  &  Munf.  415. 

Where  the  remedies  at  Law  and  in  Equity  are  inconsistent,  any  decisive 
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Lord  Cottenbam  thus  stated  the  general  principles  concerning   H*&s  to  the 
ejection,  *'  Applications  to  restrain  a  party  from  proceeding  in  y^-^J^y 
two  different  Courts  at  the  same  time,  for  the  same  cause  of  suit,  General  prin- 
are  of  two  kinds.     In  cases  of  election,  properly  so  called,  the  ap-  clPle"concern- 
plication  is,  that  if  the  plaintiff  elects  to  proceed  at  Law,  his  hill 
may  be  dismissed   (1) ;  and  the  order  upon  that  motion  is  not 
within  the  discretion  of  the  Court.     But  there  is  another  class  of 
cases  which  are  not,  properly  speaking,  cases  of  election  where 
the  proceeding  at  Law  is  ancillary  to  that  in  Equity  ;  there  the 
form  of  the  application  is  different,  that  if  the  plaintiff  shall  elect 
to  proceed  at  Law,  the  suit  may  be  stayed  in  the  mean  time,  for 
in  those  cases  the  Court  has  a  discretionary  power  to  move  the 
proceedings  with  a  view  to  its  own  decree,  and  for  that  pur- 
pose may  retain  the  bill  until  the  action  shall  hare  been  dispos- 
ed of." 

It  is  stated,  in  an  anonymous  case  in  Moseley  (m),  that  the  ob- 
jection that  another  suit  is  depending  for  the  same  matter,  may, 
in  the  Court  of  Chancery,  be  taken  by  motion  instead  of  plea  ; 
but,  in  Murray  v.  Shadwell  (n),  Lord  Eldon  said,  that,  according  Objection  that 
to  the  practice,  the  regular  way  of  obtaining  this  reference  is  by  "^ther  »uit  is 
plea.     There  are  cases,  however,  in  which  the  Court  will  inter-  generally 

fere  to  restrain  a  second  suit  brought  against  the  defendant,  for  *aken  b7  mor 

.  .  .?....  iii     t,on  except  in 

the  same  matter,  upon  motion,  without  requiring  him  to  plead  the  bills  on  behalf 

pendency  of  the  former  suit ;  as  in  the  case  of  two  or  more  suits,  of*  infante. 
instituted  on  behalf  of  an  infant  for  the  same  matter  ;  in  such 
case,  the  Court  will,  as  we  have  seen,  upon  representation  of  the 
fact,  immediately  direct  an  inquiry  which  suit  is  most  for  the  in- 
fant's benefit,  without  requiring  the  defendant  to  plead  the  pen- 
dency of  another  suit  (p).  It  is  to  be  observed,  however,  that  in 
the  case  of  suits  instituted  on  behalf  of  infants,  the  reference  is 
not  to  inquire  into  the  fact  of  two  or  more  suits  having  been  in-  Creditors' 
stituted,  but  which  of  them  is  most  for  the  benefit  of  the  infant.  cree# 

In  the  case,  also* of  creditors  suing  an  executor  or  administra- 
tor, after  a  decree  for  an  account  at  the  suit  of  other  creditors,  the 
Court  will,  upon  motion  by  the  defendant,  stay  the  proceedings  in 

(*»)  Page  320.  (p)  Ante,  p.  90. 

(»)  17  Vet.  353. 

act  of  the  party,  with  the  knowledge  of  his  rights  and  of  the  facts,  determines 
his  election.     8anger  v.  Wood,  3  John.  Ch.  416,  421. 

(I)  So  if  he  neglects  to  make  his  election  in  proper  time.  Conover  v. 
Ceaorer,  1  Saxton,  N.  J.  403,  409 ;  Rogers  v.  Vosburg,  4  John.  Ch.  84.  He 
need  not  make  his  election  until  after  defendant  has  answered.  Conorer  v. 
Conover,  1  Saxton,  N.  J.  409. 
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PlcaJ  ii°  ^  ^e  8econ<*  cau8^>  without  requiring  him  to  plead  the  pendency  of 
s^^-s^^^s  tne  ^rst  8U^  (9) »  DUt>  although  that  may  be  a  proper  course  to  be 
adopted,  where  the  plaintiff  in  the  second  cause  has  not  made  him- 
self quasi  a  party  to  the  first,  by  going  to  prove  his  debt  under 
the  decree,  there  can  be  no  doubt  that  either  course  is  open  to 
the  defendant  (r),  and  that,  in  some  cases,  that  of  a  plea  may  be 
most  advantageous  to  him  (1). 
Former  suit  **  *s  not  necessar7  to  ^e  sufficiency  of  a  plea  of  this  nature, 

need  not  be  be-  that  the  former  suit  should  be  precisely  between  the  same  parties 

sameVrties  M  the  latter  W ;  for  **"  a  man  institutes  a  8uit»  and  afterwards 
sells  part  of  the  property  to  another,  who  files  an  original  bill 
touching  the  part  so  purchased  by  him,  a  plea  of  the  former  suit 
depending,  touching  the  whole  property,  will  hold  although  filed 
by  a  different  plaintiff  (s).  So  where  one  part-owner  of  a  ship 
filed  a  bill  against  the  ship's  husband  for  an  account,  and  after- 
wards the  same  part-owner  and  the  rest  of  the  owners  filed  ano- 
ther bill  for  the  same  purpose,  the  pendency  of  the  first  suit  was 
held  a  good  plea  to  the  last  (t)  ;  for,  although  the  first  bill  was 
insufficient  for  want  of  parties,  yet,  by  the  second  bill,  the  defen- 
dant was  doubly  vexed  for  the  same  cause ;  and  where  a  decree 
has  been  made  upon  a  bill,  brought  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors,  and  another  creditor  comes 
in  before  the  Master,  to  take  the  benefit  of  the  decree  and  prove 
his  debt,  and  then  files  a  bill  on  behalf  of  himself  and  all  other 
creditors,  the  defendant  may  plead  the  pendency  of  the  former 
suit,  for  a  person  coming  in  before  the  Master,  under  a  decree,  is 
quasi  a  party  (u).  The  proper  way  for  a  creditor  to  proceed,  if 
the  plaintiff  in  such  original  suit  is  dilatory,  is  by  application  to 
the  Court  for  liberty  to  conduct  the  cause  himself  (x)  (3). 

It  was  said  by  Sir  John  Leach,  V.  C,  in  Houlditch  v  The  Mar- 
quis of  Donnegal  (y),  that  the  pendency  of  another  suit  for  the 
same  object  in  a  court  of  concurrent  jurisdiction  could  not  be 
pleaded  in  bar  before  a  decree  in  such  other  suit :  this  observation, 
however,  can  only  be  applicable  to  creditors'  suits,  where,  as  in  the 
case  last  put  in,  the  plaintiff  in  the  second  suit  will  not  have  be- 

(9)  Paxton  v.  Douglas,  8  Vea.  520        (0  Durand  v.  Hutchinson,  cited 

[Sumner's  ed.  notes].  Lord  Red.  248. 
(r)  Pickford  v.  Hunter,  5  Sim.  122.        (u)  Neve  v,  Weston,  3  Atk.  557. 
(*)  Lord  Red.  248 ;  Moor  v.  Welsh        (z)  Lord  Red.  ~  "* 


Copper  Company,  1  Eq.  Ca.  Ab.  39.         (y)  1  S.  &  S.  491, 492. 

(J)  See  Mien  v.  Zanesville  &  Maysville  Turnpike  Company,  11  Ohio, 

(2)  Story  Eq.  PI.  §  738;  Matthews  v.  Roberts,  1  Green  Ch.  338.    See 
Hertell  v.  Van  Buren,  3  Edw.  20,  cited  ante,  721,  note. 

(3)  Story  Eq.  PI.  §  740. 
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come  quasi  a  party  to  the  first  till  after  the  decree.  In  other  cases,  PIe" }?  the 
all  that  seems  to  be  necessary  to  a  plea  of  this  nature  is,  that  there 
should  be  a  suit  actually  pending  (*),  for  which  purpose  there  need 
not  have  been  more  than  either  an  appearance  or  process  requiring 
appearance  (a).  That  one  or  other  of  such  steps,  at  least,  should 
have  been  taken,  is,  however,  absolutely  necessary  (6). 

It  is  to  be  observed,  that  a  cross  bill,  although  between  the  same  Former  suit 
parties  as  an  original  suit,  cannot  be  met  by  a  plea  of  this  nature ;  depending, 
thus  it  has  been  held  that,  after  a  bill  brought  in  the  Exchequer  to  pleaded  to  a 
foreclose  a  mortgage,  the  defendant  may  bring  a  bill  in  the  Court cr0M  bill, 
of  Chancery  to  redeem,  and  the  pendency  of  the  former  suit  is  not 
pleadable  (e)  (1) ;  and  it  seems  such  a  plea  will  not  lie  in  any  case 
where  a  decree,  dismissing  the  original  suit,  would  not  be  a  bar  to 
a  new  proceeding ;  thus  where  a  plaintiff  mistook  his  right,  and 
being  the  executor  of  an  administrator,  conceived  himself  to  be 
the  personal  representative  of  a  deceased  person,  and  filed  a  bill  in 
that  capacity ;  but  afterwards,  finding  that  he  did  not  properly  sus- 
tain the  character  he  had  assumed,  obtained  letters  of  administra- 
tion de  bonis  non,  and  filed  a  new  bill,  a  plea  of  the  former  suit  de- 
pending was  overruled  by  Lord  Hardwicke  (d)  (2)  ;  and  we  have 
seen,  that  a  suit  by  a  husband  and  wife  against  the  trustees  of  the 
wife's  separate  property,  cannot  be  pleaded  in  bar  to  a  subsequent 
suit  by  her  and  her  next  friend  against  the  trustees  and  her  hus- 
band, although  the  relief  prayed  in  both  suits  is  the  same,  because 
the  first  suit  is  considered  as  the  suit  of  the  husband  alone,  and  a 
decree  of  dismission  in  it  would  be  no  bar  to  the  wife  (e). 

From  what  has  been  before  said,  it  is  obvious  that  it  is  necessary  Averment*. 
to  the  validity  of  a  plea  of  a  former  suit  depending,  that  it  should 
contain  a  distinct  averment  that  the  second  suit  is  for  the  same 
matter  as  the  first ;  and,  therefore,  a  plea  which  did  not  expressly 
aver  this,  though  it  stated  matter  tending  to  show  it,  was  consider- 
ed as  bad  in  point  of  form,  and  was  overruled  upon  argument  (/). 
The  plea  must  also  aver  that  there  have  been  proceedings  in  the 
suit,  as  appearance  or  process  requiring  appearance  at  the  least  (g). 

(r)  Lad  Red.  216.  (rf)   Hugging   t>.  York  Buildings 

(a)  Anon  1  Vera.  318.  Company,  2'Atk.  45. 

(b)  Moor  v.  Welsh  Copper  Com-  (e)  Ante,  page  143. 
panj,  1  Eq.  Ca.  Ab.  PI.  14,39.  (/)  Lord  Red.  246;  Devie  v.  Ld. 

(c)  Lord  Newbnrgh  *.  Wren,  1    Brownlow,  2  Dick.  611,  S.  C. 
Vera.  220.  (?)  Lord  Red.  247. 

(1)  Bee  Story  Eq.  PI.  §  400. 
P)  8tory  Eq.  PI.  §  739. 

61* 


726  Pleas: 

?leaBU  ^   II  Seem8  likewise  re8ular  t0  aver  that  the  suit  is  still  depending  (h), 
though  it  has  been  held  that  a  positive  averment  of  that  fact  is  not 
necessary  (t).    It  is,  however,  necessary  that  the  time  when  the 
suit  was  instituted  should  be  distinctly  averred  ;  and  where  a  plea 
merely  stated  that  in  or  about  such  a  year  the  plaintiff  filed  his 
bill,  &c,  praying  the  like  account,  and  the  same  relief  with 
the  present,  Lord  Hardwicke  held  the  plea  to  be  defective  in 
form  (k)  (1). 
Of  former  suit     A  plea  of  a  former  suit  depending,  being  clearly  a  good  plea,  if 
•etfown for     true' lne  U9Ua*  course  of  the  Court  is  not  to  argue  the  plea,  but 
argument,        for  the  plaintiff  to  apply  to  the  Court  to  have  it  referred  to  one  of 
the  Masters  to  look  into  both  suits,  and  to  report  whether  or  not 
they  are  for  the  same  matter  (/) ;  and  it  has  been  held,  that  if,  in- 
stead of  taking  that  course,  the  plaintiff  sets  down  the  plea  for  ar- 
gument, he  admits  the  fact  that  a  former  suit  for  the  same  matter 
is  depending,  and  the  plea  must  therefore  be  allowed,  unless  it  is 
unless  defee-    defective  in  form.    If,  however,  the  plaintiff  considers  the  plea  de- 
fective in  form,  he  may  set  it  down  for  argument.     In  the  case  of 
Jones  ».  Segueira  (m),  the  plaintiff,  instead  of  obtaining  a  refer- 
ence to  the  Master,  of  a  plea  of  this  kind,  filed  a  replication,  and 
served  a  subpoena  to  rejoin ;  whereupon  the  defendant,  after  the 
expiration  of  a  month  from  the  filing  of  the  plea,  moved  upon  no- 
tice, that  the  bill  might  be  dismissed  with  costs,  and  an  order  to 
that  effect,  was  made  by  Lord  Lyndhurst,  on  appeal,  who  moreover 
was  of  opinion,  .that  the  application  ought  to  have  been  made  by  a 
motion  of  course.     Where,  however,  a  plaintiff  after  a  plea  of 
another  suit  depending  to  part  of  the  bill,  and  an  answer  to  the 
rest,  without  moving  for  the  usual  references,  replied  generally  to 
the  answer,  without  noticing  the  plea,  and  witnesses  were  examined 
on  both  sides,  and  the  cause  heard  and  decided  in  favor  of  the 
plaintiffs,  the  defendant,  who  petitioned  for  a  rehearing,  was  held 
to  have  waived  his  plea,  and  was  not  allowed  to  avail  himself  of 
the  objection  arising  from  the  plaintiff's  irregularity  (n). 

If  the  Master,  upon  such  reference,  reports  to  the  Court  that 
both  suits  are  for  the  same  matter,  the  plea  is  then  allowed ;  but 
if  he  reports  otherwise,  the  plea  will  be  overruled.  Where,  how- 
ever, it  appeared  by  the  Master's  report  that  the  second  suit  em- 

h)  Ibid.  lin  v.  Hudson,  ubi  supra ;  Anon.  1 

i)  Urlin  v.  Hudson,  1  Vern.  332.      Ves.  J.  484. 


8 


(&)  Foster  v.  Vassall,  3  Atk.  587.  (m)  1  Ph.  82. 

(Z)  Beames's  Orders,  176, 177 j  Ur-        (n)  Lucas  v.  Holder,  1   Eq.  Ca. 

Ab.  4. 

(1)  Story  Eq.  PI.  §  737. 
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braced  more  objects  than  the  first,  a  special  order  was,  as  we  have   Pleas  to  the 
seen,  made,  dismissing  the  first  bill  with  costs,  and  directing  the  s^^J^^^ 
defendant  to  answer  the  second,  upon  being  paid  his  costs,  as  Plea  of  former 
apoo  plea  allowed  (o)  (1).  8uit 

As  the  pendency  of  a  former  suit,  unless  admitted  by  the  plain-  Is  not  put  in 
tiff,  is  made  the  immediate  subject  of  inquiry  by  one  of  the  Mas-  upon  oatn' 
ters,  a  plea  of  this  kind  is  not  put  in  upon  oath  (p). 

2.  A  plea,  which  offers  any  matter  tending  to  show  that  the  bill,  Plea,  that  the 
as  framed,  is  sufficient  to  answer  the  purposes  of  complete  jus-  b!1J  ,B  insuffi- 
tice,  must,  it  is  evident,  be  ranked  amongst  pleas  to  the  bill ;  for  swer  the  par- 
it  does  not,  in  general,  dispute  the  right  of  the  plaintiff,  as  stated  P01*  °*  com- 
in  the  record,  but  merely  offers  a  reason  why  the  suit  should  not  p  ' 

proceed  as  framed.  This  objection  generally  arises  from  want  of 
sufficient  parties  to  the  bill :  there  can  be  no  doubt,  however,  that  if 
it  can  be  shown  to  the  Court,  that  with  the  parties  already  before 
it,  the  suit  has  been  so  framed  as  to  be  insufficient  to  answer  the 
purpose  of  complete  justice,  a  plea  suggesting  the  facts  necessary 
to  make  such  a  case  would  prevail.  The  writer,  however,  is  not 
aware  of  the  existence  of  any  case  in  the  books  in  which  such  a 
plea  is  discussed ;  and  the  only  pleas  to  be  found  which  can  be 
ranked  under  this  head,  are  those  of  want  of  parties. 

The  question  of  necessary  parties  to  a  suit  has  been  before  so  °y  reason  of 
fully  discussed,  that  it  is  unnecessary  to  enter  any  further  into  it  J*^  °  par" 
in  this  place  (q).    It  is  merely  requisite  to  remind  the  reader,  that 
when  the  defect  is  not  apparent  upon  the  face  of  the  bill,  it  may 
be  pointed  out  to  the  Court  by  plea,  the  peculiarities  arising 

(o)  Supra,  p.  721.  from  its  own  proceedings,  of  which 

{p)  Urlin  v.  Hudson,  1  Vera.  332;  the  Court  always  takes  notice,  with- 

Lorf  Red.  247.    It  is  not  very  dis-  oat  further  evidence  ;  but  with  res. 

tinctlj  expressed  in  the  books,  whe-  pect  to  proceedings  in  another  Court, 

Iher  the.  rule,  that  a  plea  of  this  na-  funless  they  are  in  the  state  of  per- 

tnre  need  not  be  upon  oath,  will  ap-  feet  records,  which  can  hardly  be  the 

ply  where  the  suit  already  pending  is  case  when  the  suit  is  still  pending,) 


in  mother  Court.    The  reason  for  the  fact  of  the  pending  of  the  Buit 

its  adoption,  in  cases  where  the  suit  must  be  established  by  evidence  upon 

is  in  the  Court  itself,  is  sufficiently  oath  in  the  usual  manner.  Vide  post, 

evident  wten  we  consider  that  the  sect.  3,  Of  the  Form  of  Pleas, 

pendency  of  it  must  be    apparent  (q)  Ante,  Chap.  V.  and  notes. 

m  Story  Eq.  PI.  \  743,  744. 

Where  upon  such  pica,  the  defendant  obtains  the  Master's  report  in  favor 
of  the  truth  of  the  plea,  he  cannot  have  an  order  to  dismiss  the  plaintiff's 
bill,  on  motion.  But  he  must  bring  the  case  on  to  be  heard  upon  the  plea 
and  the  Master's  report,  to  enable  the  Court  to  decide,  upon  the  validity  of 
U*  plea.    Hart  v.  Phillips,  9  Paige,  293. 
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Plea§  in  Bar.  fyom  which   course  of  proceeding  have  been  before  made  the 
subject  of  inquiry  (r)  (1). 


IV.    Pitas  in  Bar. 

Whatever  shows  that  there  is  no  right  which  can  be  made  the 
subject  of  suit,  or  whatever  is  a  complete  and  perpetual  bar  to 
the  right  sued  for,  may  constitute  the  subject  of  a  plea  in  bar :  or, 
as  it  is  expressed  in  a  work  on  Pleadings  at  Law,  "  Whatever  de- 
stroys the  plaintiff's  suit,  and  disables  him  for  ever  from  recover- 
ing, may  be  pleaded  in  bar  (5)." 

Pleas  in  bar  are  usually  ranked  under  the  head  of:  —  1st,  Pleas 
of  Acts  of  Parliament ;  2nd,  Pleas  of  Matters  of  Record,  or  as  of 
Record,  in  the  Court  itself,  or  some  other  Court ;  and,  3d,  Pleas 
of  Matters  in  pais  (t). 
Pleas  of  acts  Any  statute,  public  or  private,  which  may  be  a  bar  to  the  de- 
of  parliament  man<js  of  the  plaintiff,  may  be  pleaded,  with  the  averments  neces- 
sary to  bring  the  case  of  the  defendant  within  the  statute,  and  to 
avoid  any  equity  which  may  be  set  up  against  the  bar  created  by 
the  statute  (u). 

Amongst  other  statutes,  which  may  be  thus  set  up  in  bar  of  the 
Limitation.  plaintiff's  demands,  may  be  mentioned  the  various  statutes  which 
have,  from  time  to  time,  been  passed  for  the  limitation  of  the  time 
within  which  actions  or  suits  at  Law  may  be  commenced.  Pleas 
of  this  description  are  called  Pleas  of  the  Statute  of  Limitations; 
and  the  statute  which,  until  recent  enactments,  afforded  the  most 


(r)  Ibid.  p.  336,  and  notes.  matter,  which  is  a  ground  0/ plea 
Mr.  Beames  adds  to  the  number  of  that  has  been  already  noticed.  With 
pleas  to  the  bill  two  others,  viz.  pleas  respect  to  the  confusion  of  distinct 
that  the  plaintiff  unnecessarily  mul-  matters  in  the  same  bill,  it  is  so  very 
tiplies  suits,  and  that  the  bill  con-  unlikely  that  a  bill  should  be  so  art- 
founds  distinct  matter;  but  it  does  fully  framed, that  such  a  defect  should 
not  appear  to  the  author  that  such  not  appear  on  the  face  of  it,  so  as  to 
matters  can  be  property  considered  render  it  open  to  demurrers,  that  the 
as  the  subject  of  pleas.  It  is  difficult  writer  does  not  think  H  necessary  to 
to  see  how  a  plaintiff  can  be  guilty  take  any  further  notice  of  this  ground 
of  unnecessarily  multiplying  suits,  of  plea  than  is  contained  in  the  pre- 
unless  it  be  framing  his  bill  so  that  it  sent  note, 
will  be  insufficient  to  answer  the  (a)  Beames  on  Pleas,  160. 
purposes  of  complete  justice, in  which  (f)  Beames  on  Pleas,  160;  Coop, 
case  it  will  come  under  the  class  of  Eq.  PI.  251.  Tke  arrangement  adopt- 
pleas  last  mentioned ;  or  by  institut-  ed  by  Lord  Redesdale  is  somewhat 
ing  a  second  suit,  when  there  is  an-  different.  Vide  Ld.  Red.  236. 
other  already  depending  for  the  same  (ti)  Ibid.  274. 


(1)  Story,  Eq.  PI.  §  745,  745a,  and  notes. 
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ordinary  ground  for  pleas  of  this  sort,  was  the  21  Jac.  I.  c.  16  (x).   Pleas  in  Bar. 
By  that  Act,  sect  1,  it  is  enacted  that  all  writs  of  formedon  most    Limitation. 
be  sued  oat,  and  all  entries  into  lands  by  persons  having  a  right  of  v^~v-^' 
entry  must  be  made,  within  twenty  years  next  after  the  title  to  ^  j^Vc"**' 
the  person  suing  otit  the  writ  or  making  the  entry  accrued ;  and,  16,  may  be ' 
by  sect.  3,  all  actions  upon  the  case,  (otherwise  than  for  slander,)  Ple*ded. 
or  for  account,  (other  than  such  accounts  as  conoern  the  trade  of 
merchandize,  between  merchants  and  merchants,  their  factors,  or 
servants,)  and  all  actions  for  trespass*  debt,  detinue,  replevin,  &c, 
and  the  action  of  trespass  quare  clausumf regit $  were  to  be  com- 
menced within  six  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after.    This  statute,  although  its  provisions  apply  only  to 
actions  or  suits  at  Law,  has,  nevertheless,  been  considered  as 
available  as  a  bar  to  suits  in  Equity  for  analogous  purposes,  in 
cases  where  they  were  not  commenced  within  the  period  limited 
by  the  above  section  (y)  (1) ;  therefore,  where  a  plaintiff's  right 
to  lands  had  accrued  thirty  years  before  the  filing  of  the  bill,  the 
Court  allowed  a  plea  of  the  Statute  of  Limitations  to  prevail,  the 
plaintiff  having  been  so  circumstanced,  that  although  he  could  not 
bring  an  ejectment,  he  might  have  brought  a  bill  in  Equity.     And 
so  it  has  been  held,  that  the  Statute  of  Limitations,  21  Ja.  I.  c. 
16,  might  be  pleaded  to  a  bill  to  redeem  a  mortgage,  if  the  mort- 
gagee had  been  in  possession  twenty  years  (z)  (2). 

(z)  Vide  etiam,9  Geo.  IV.  c.  14.       256;  Beames  on  Pleas,  162.    Now, 
(y)  Vide  Lord  Red.  269,  and  notis ;    however,  the  statute  properly  appli- 


Coop.Eq.  PL  251,  and  notia;  Beames    cable  to  lands,  rents,  redemption  of 
on  Pleas,  161,  and  notis.  mortgages,  Ac.  is  the  3  &4  Wm.  IV. 

(z)  Lord  Red.  271 ;  Coop.  Eq.  PI.    c.  27.     Vide  post,  739. 


(1)  The  rule  in  Courts  of  Equity  now  is,  that  they  will  take  notice  of  the 
statute  of  limitations,  and  apply  it  in  the  same  manner  as  Courts  of  Law. 
Conorer  r.  Conorer,  1  Saxton,  (N.  J.)  403.  See  notes,  ante,  623,  624 ; 
Story  Eq.  PI.  6  751,  et  seq. ;  Miller  v.  Mclntire,  6  Peters,  61 ;  Stackhouse 
v.  tfarnston,  10  Sumner's  Vesey,  453,  note  (c),  and  cases  cited ;  Town- 
shend  v.  Townshend,  1  Bro.  C.  C.  (Perkins's  ea.)  555,  note  (d),  and  Ameri- 
can cases  cited ;  Watkins  v.  Harwood,  2  Gill  &  John.  307;  Carrol  v.  War- 
ing, 3  ib.  491. 

(2)  Hardy  v.  Reeyes,  4  Sumner's  Vesey,  466,  note  (ft),  and  cases  cited; 
Story  Eq.  PI.  §  757 ;  Acherley  v.  Roe,  5  Sumner's  Vesey,  573,  Perkins's 
note  (*),  and  cases  cited;  Trash  v.  White,  3  Bro.  C.  C.  (Perkins's  ed.)  291, 
notes. 

If  the  mortgagee  gets  into  possession  and  continues  in  possession  twenty 
Tears  without  any  acknowledgment  of  the  mortgage  title,  the  mortgagor  is 
nrred  of  his  redemption.  Gates  v.  Jacob,  1  B.  Monroe,  308 ;  Hatfield  v. 
Montgomery,  2  Porter,  68;  Phillips  «.  Sinclair,  20  Maine,  269;  Demarest 
t.  Wynkoop,  3  John.  Ch.  129. 

Bat  an  acknowledgment  of  the  mortgage  title  within  twenty  years  be- 
fore filing  the  bill  for  redemption,  maintains  the  equity  of  redemption.  Ho- 
dfe  v.  Healey,  6  Madd.  181 ;  Rayner  v.  Castlee,  ib.  274.    As  where  the  mort- 
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It  has  also  been  held,  that  the  statute  may  be  pleaded  in  bar  to 
a  bill  for  a  discovery,  and  to  prevent  the  setting  up  of  outstanding 
terms  in  bar  to  a  plaintiff's  recovery  at  Law  (a) ;  though  such  a 
plea  would  not  hold  to  a  mere  bill  for  a  discovery  (b)  (1). 

The  above  statute  may  also  be  pleaded  to  a  bill  which  seeks 
the  payment  of  a  debt,  provided  such  debt  be  due  upon  simple 
contract.  It  appears,  formerly,  to  have  been  considered,  that  al- 
though the  statute  is  a  bar  to  the  claim  of  a  debt,  it  would  not 
operate  as  a  bar  to  the  discovery  when  the  debt  was  due ;  for  if 
that  had  been  set  forth,  it  would  have  appeared  to  the  Court 
whether  the  time  limited  by  the  statute  had  elapsed ;  but  later 
decisions  have  been  to  the  contrary,  and  a  defendant  pleading  the 
statute,  must  not  answer  to  that  part  of  the  bill  which  calls  upon 
him  to  set  out  when  the  debt  became  due  (c).  If,  however,  the 
bill  alleges  that  If  the  defendant  would  discover  books,  papers, 
&c,  in  his  possession,  the  plaintiff  would  thereby  be  enabled  to 
show  that  the  debt  became  due,  or  was  acknowledged,  since  the 
period  limited  by  the  statute,  the  defendant  must  answer  that  part 
of  the  bill  (<*). 

The  statute  21  Ja.  I.  c.  16,  may  also  be  pleaded  to  all  bills  for 
account,  except  where  the  account  relates  to  the  trade  of  mer- 
chandize between  merchants,  which  species  of  account  is,  as  we 
have  seen,  expressly  excepted  out  of  the  statute.  Thus,  where 
one  had  received  the  profits  of  an  infant's  estate,  and,  after  six 
years  had  elapsed  from  his  coming  of  age,  the  infant  brought  a 
bill  for  an  account,  the  Court  held  that  the  Statute  of  Limitations 

(a)  Jeremy  v.  Best,  1  Sim.  373;    C.  [Perkins's  ed  11,  notes]. 
[Story  Eq.  PI.  §  755.]  (c)  Lord  Red.  269. 

(b)  Hindman  v.  Taylor,  2  Bro.  C.        (J)  Ante,  p.  699. 


has  treated  it  as  a  mortgage  by  keeping  accounts,  and  in  other  ways. 

e  Glee  v.  Manhattan  Co.  1  Paige,  48 ;  Fenwick  v.  Macey,  1  Dana,  279 ; 
Hughes  v.  Edwards,  9  Wheaton,  489;  Dexter  o.  Arnold,  3  Sumner,  152; 
Edzell  v.  Buchanan,  3  Bro.  C.  C.  (Perkins's  ed.)  254,  256. 

The  time  is  to  be  oomputed  from  the  last  period  at  which  the  parties  treat- 
ed the  transaction  as  a  mortgage.    Shepperd  v.  Murdock,  3  Murph  218. 

(1)  Hamilton  v.  Wood,  3  Edw.  106.  See  the  remarks  upon  the  case  of 
Hindman  ».  Taylor,  cited  in  support  of  the  text,  in  Wigraro  on  Discoy.  (1st 
Am.  ed.)  PL  66,  et  seq.  p.  33,  et  seq.  where  the  learned  author  presumes  to 
dissent  from  the  judgment  of  Lord  Thurlow  in  that  case,  and  cites  the 
authorities  which  refer  to  and  notice  it.  See  Mendizabel  v.  Machado,  1  Sim. 
68;  McGregor  v.  East  India  Company,  2  Sim.  452;  Cork  t>.  WUlock,  5 
Madd.  331 ;  Story  Eq.  PI.  S  821  and  notes,  in  which  the  author  remarks, 
that  the  reasoning  of  Mr.  Wigram,  dissenting  from  Lord  Thurlow,  is  very, 
able. 


Of  the  different  Grounds  of  Pleas.  731 

was  a  to  to  such  suit,  as  it  would  be  to  an  action  at  Common   ^lea»  in  Bar. 
T        .    lL  /  v  /*\  Statutes  of 

Law  for  the  same  purpose  (e)  (1).  Limitation. 

It  is  to  be  observed,  that,  notwithstanding  the  exception  as  v^~v-^x 

to  merchants'  accounts  in  the  third  section,  it  has  been  held 

that  die  Statute  of  Limitations  will  operate  as  a  bar,  where  the 

accounts  have  ceased  six  years  before  the  filing  of  the  bill 

if)  (*)• 

In  Jones  0.  Pengree  (g),  it  was  doubted  whether  transactions  To  what  trans- 
between  principal  and  agent  came  within  the  exception  in  fovor  actions  appli- 

(e)    Lockey  v.  Lockey,  Prec.  in  Bridges  v.  Mitchell,  Gilb.  Rep.  224 : 

Ch.518.  Bunb.  217;    Barber    v.  Barber,  18 

(jf  )    Welford  v.  Iiddel,  2   Vet.  Yes.  286. 

400 ;    Crawford  v.  Liddel,   cited  6  (#)  6  Ves.  560. 
Ves.  682 ;  Joliffe  v. Pitt,  2  Vern. 694 ; 


(1)  Long  acquiescence  and  lapse  of  time  are,  by  analogy,  or  in  obedi- 
ence to  the  statute  of  limitations,  a  bar  to  a  bill  for  an  account.  Acherley  v. 
Roe,  5  Sumner's  Vesey,  565,  Perkins's  note  (fr),  and  oases  there  cited ;  Ba- 
ker ».  Biddle,  1  Bald.  394,  418 ;  Graham  v.  Torrance,  1  Ired.  Eq.  210 ;  Parks 
v.  Racker,  5  Leigh,  149;  Rayner  v.  Pearsall,  3  John.  Ch.  578 ;  Burton  v. 
Dickinson,  3  YeTger,  112 ;  Drummond  v.  Duke  of  St.  Albans,  5  Sumner's 
Vesey,  439,  note  (3);  Andrew  v  Wrigley,  4  Bro.  C.  C.  (Perkins's  ed.)  125, 
138,  and  notes ;  1  Story  Eq.  Jur.  §  529 ;  Spring  v.  Gray.  5  Mason,  527, 528 ; 
Sherwood  r.  Sutton,  5  Mason,  143 ;  Lewis  v.  Marshall,  1  McLean,  17 ; 
Raymond  v.  Simonson,  4  Blackf.  83.  See  also  Randolph  v.  Randolph,  1 
Hen.  A  Muni*.  180 ;  Botifear  v.  Weyman,  1  M'Cord  Ch.  161 ;  Cave  v. 
8aunders,  2  A.  K.  Marsh.  64 ;  Love  v.  White,  4  Hay  w.  211 ;  Kingsland  v. 
Roberta,  2  Paige,  153;  Moers  e.  White,  6  John.  Ch.  360 ;  Ives  v.  Sumner,  1 
Dev.  Eq.  338;  Bertien  t.  Varian,  1  Edw.  343;  Farnum  v.  Brooks,  9  Pick, 
212. 

In  Bass  v.  Baas,  6  Pick.  362,  it  was  held  that  the  statute  of  limita- 
tions could  not  be  pleaded  to  an  account  "  concerning  the  trade  of  mer- 
chandise between  merchant  and  merchant,"  although  none  of  the  items 
come  within  six  years.    See  also  S.  C.  8  Pick.  187 ;  Mandeville  v.  Wilson, 

5  Crunch,  15 ;  Davis  v.  Smith,  4  Greenl.  339.  This  subject  was  ably  dis- 
cussed in  M'Lellan  v.  Crofton,  6  Greenl.  308,  and  the  same  doctrine  main- 
tained. See  also  Chitty  Cont.  (6th  Am.  ed.)  807, 808,  and  notes  and  cases 
cited ;  Hancock  *.  Cook,  18  Pink.  30. 

In  such  a  case,  however,  it  was  thought  by  Mr.  Chancellor  Kent,  that  the 
statute  might  well  be  pleaded.  Coster  v.  Murray,  5  John.  Ch.  522!  531. 
So  also  by  Ml.  Justice  Story,  in  Spring  v.  Gray.  5  Mason,  528;  S.  C.  6 
Peters,  151.    See  also  Union  Bank  v.  Knapp,  3  Pick.  96 ;  Jones  v.  Pengree, 

6  Sumner's  Vesey,  680,  note  (e). 

The  exception  of  merchants'  accounts  does  not  apply  to  stated  aocounts. 
Toland  v.  Sprague,  12  Peteis,  300. 

(3)  The  accounts  must  be  u  such  as  concern  the  trade  of  merchandize," 
"between  merchant  and  merchant,  their  factors  and  servants."  See  W. 
W.  Story,  Contracts,  702 ;  Blair  t>.  Drew,  6  N  H.  235 ;  Codman  v.  Rogers, 
10  Pick.  118;  Spring  v.  Gray,  5  Mason,  528 ;  S.  C.  6  Peters,  151 ;  Coster 
v.  Murray,  6  John.  Ch.  522, 583, 592, 599 ;  Chitty 's  Cont.  (6th  Am.  ed.)  807, 
888,  and  notes. 

Unliquidated  accounts  between  merchants  in  the  capacity  of  principal  and 
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of  merchants1  accounts.  It  has  been  decided  that  transactions 
with  a  foreign  .Prince  and  his  government  do  not  concern  the 
trade  of  merchandize  within  this  statute  (A) ;  and  also  that  a  let- 
ter of  attorney  from  a  merchant  to  authorize  the  getting  in  of 
debts,  will  not  constitute  the  person  thereby  deputed  a  merchant, 
within  the  meaning  of  the  exception  (t).  It  may  be  mentioned, 
that  the  exception  has  been  considered  as  applying  only  to  mer- 
chants trading  beyond  sea,  and  not  to  inland  merchants  (k) ; 
the  clause  relating  to  merchants'  accounts,  also,  is  only  applicable 
to  cases  where  there  are  mutual  accounts  and  reciprocal  demands 
between  two  persons ;  it  is  inapplicable  to  accounts  between  a 
tradesman  and  his  customer,  and  it  has  been  determined  that,  in 
such  accounts,  and  in  all  other  where  the  items  are  all  on  one 
side,  the  circumstance  of  the  last  item  happening  to  be  within 
six  years,  shall  not  draw  after  it  those  which  are  of  a  longer 
standing  (l)  (1).  In  such  cases  the  proper  course  is,  to  plead  the 
statute  as  to  all  the  items  which  are  within  the  statute,  and  answer 
as  to  the  rest. 

The  Statute  of  Limitations,  21  Jac.  I.  c.  16,  cannot  be  plead- 
ed in  bar  to  a  trust  (m)  (2)  and  upon  this  ground  it  was  held,  that 
a  demand  upon  the  separate  estate  of  a  married  woman  was  not 
barred,  because  all  the  separate  estate  of  ifemt  coverte  is  a  trust 
(n).  Upon  the  same  principle,  it  is  held,  that  where  a  debtor 
creates,  by  his  will,  a  trust  or  charge  for  the  payment  oi  his  debts, 
such  a  trust  will  prevent  the  statute  from  operating  upon  a  debt 
not  barred  at  the  time  ef  the  creation  of  the  trust  (o).  And  it 
makes  no  difference  whether  the  trust  be  of  real  or  of  personal 
estate  (p).    It  seems,  however,  that  a  devise  for  the  payment  of 


(A)  Sturt  v.  Mellish,  2  Atk.  612. 

(0  Ibid. 

(k)  Sherman  v.  Withers,  1  Ch. 
Ca.  152 ;  and  vide  Beames  on  Pleas, 
163,  n.  3,  and  the  cases  there  cited. 

©  Coop.  Eq.  PI.  253 ;  Bull.  N.  P. 

(m)  Hollie's  case,  2  Ventr.  341 ; 
Sheldon  v.  Wildman,  2  Cha.  Ca.  26 ; 
2  Freem.  156. 


r»)  Norton  v.  Turvill,  2  P.  Wmi. 

(o)  Burke  v.  Jones,  2  V.  &  B.  275, 
and  the  cases  there  referred  to; 
Hughes  v.  Wynne,  1  Turn.  &  Rum. 
307;  Hargreaves  «.  Michell,  6  Mad. 
326 ;  Rendell  v.  Carpenter,  2  Y.  & 
J.  484;  Jones  v.  Scott,  1  R.  4,  M. 
255. 

(  p)  Jones  v.  Scott,  ubi  supra. 


factor  have  been  held  to  be*  within  the  exception.    Stiles  v.  Donaldson,  2 
Doll.  264 ;  S.  C.  2  Yates,  105. 

(1)  Coster  v.  Murray,  5  John.  Ch.  522;  Buntin  v.  Lagow,l  Blaokf.  375; 
Kimball  v.  Brown,  7  Wendell,  322 ;  Ingram  v.  Sherard,  17  Serg.  &  R.  347 ; 
Gold  v.  Whitcomb,  14  Pick.  188;  Chitty  Cont.  (6th  Am.  ed.)  807,809. 

(2)  See  post,  734,  note. 
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debts  will  not  have  the  effect  of  reviving  debts  barred  by  the  Pl*&*  in  Bar. 
statute,  upon  tlie  death  of  the  devisor  (q)  (1).  £S2So? 

It  may  also  be  noticed  that,  in  Andrews  v.  Brown  (r),  it  was  n^^-n^^x 
held,  that  although,  if  a  man  has  a  debt  due  to  him,  and  has  made  " ^  "rf ^ [4 d 
no  demand  of  it  for  six  years,  he  is  barred  by  the  Statute  of  Limi-  by  advertne- 
tations ;  yet,  if  the  debtor,  after  the  six  years,  publish  an  adver- ments. 
tisement  in  the  Gazette,  or  any  other  newspaper,  that  all  persons 
having  any  debts  owing  to  them  from  him,  will  apply  to  such  a  place 
that  they  will  be  paid,  the  operation  of  the  statute  will  be  defeat- 
ed ;  and  in  Jones  v.  Scott  (5)  before  referred  to,  the  question  was 
discussed,  whether  such  a  notice,  by  a  personal  representative, 
would  have  the  same  effect.    In  that  case,  however,  the  Court  did 
not  come  to  any  express  decision  upon  the  point,  though  Lord 
Brougham  appears  to  have  intimated  an  opinion  that  it  would.    It 
is  to  be  observed  that,  in  Jones  v.  Scott,  the  advertisement  request- 
ed all  persons  having  claims  on  the  estate,  to  send- in  their  state- 
ments prior  to  their  being  laid  before  a  particular  person,  by  whom 
the  persons  claiming  were  to  submit  them  to  be  examined  ;  and 
that  (according  to  the  reporter's  marginal  note)  the  Court  appear- 
ed to  think  that  such  an  advertisement  would  not  take  a  debt,  pre- 
viously barred,  out  of  the  operation  of  the  statute. 

The  principle  of  the  rule,  that  the  creation  of  a  trust  for  the  la  cases  of 
benefit  of  creditors,  will  prevent  the  application  of  the  Statute  of  "*  rap  y' 
Limitations,  has  been  extended  to  proceedings  in   bankruptcy,         t 
where  a  commission  has  been  held,  to  create  a  trust  for  the  benefit 
of  creditors ;  and,  therefore,  it  has  been  determined  that,  after  a 
commission  issued,  the  Statute  of  Limitations  does  not  prevail 
against  the  creditor  of  a  bankrupt  (t). .  It  has  also  been  held,  that  In  case  of  in- 
where  a  man  has  taken  advantage  of  the  Act  for  the  relief  of  in-  80lvency- 
solvent  debtors,  the  statute  will  not  apply ;  and  it  has  been  deter- 
mined that,  where  a  person  who  had  taken  the  benefit  of  the  Act 
twice  had  died,  leaving  assets  more  than  sufficient  to  pay  all  the 
debts  contracted  after  his  second  insolvency,  the  debts  scheduled 
under  his  first  insolvency,  were  not  barred  by  the  statute  (u). 

(a)  Burke  v.  Jones,  2  V.  &  B.  275,  Knight,  1  Sim.  482. 

ana  the  cases  there  cited.    Vide  eti-  (r)  Prec.  in  Che.  385. 

am,  Executors  of  Fergus  v.  ,Gore,  1  (*)  Ubi  supra. 

8ch.    A  Lef.    107;    Stackhouae  •  ©.  (t)  Ex  parte  Ross,  2  Glyn  &J.  46. 

Barnston,  10    Yes.  453;    Ex  parte  (u)  Barton  v.  Tattersail,  1  Russ. 

Bofftv,   12    Vee.  468;    Sttnton  v.  &M.237. 

Q)  dtackhoote  «.  Barnston,  10  Sumner's  Vesey,  453,  Perkins's  note  (b) ; 
f        CMtty  Cont.  (6th  Am.  ed.)  628. 

roh.  1.  02 
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A  decree  for  the  payment  of  debts,  under  a  creditor's  bill  for  the 
administration  of  assets,  is  also  considered  as  a  trust  for  the  bene- 
fit of  creditors,  and  will,  in  like  manner,  prevent  the  statute  from 
barring  the  demand  of  any  creditor  coming  in  under  the  decree  (x) ; 
the  creditor's  demand,  however,  must  not  have  been  barred  at  the 
time  when  the  suit  was  instituted,  for,  if  the  creditor's  demand 
would  have  been  barred  by  the  statute  before  the  commencement 
of  the  bill,  the  statute  may  be  set  up  (y). 

It  is  to  be  remarked  upon  this  point,  that  it  is  the  decree  only 
which  creates  the  trust ;  and  that  the  mere  circumstance  of  the  bill 
having  been  filed,  although  it  may  have  been  pending  six  years, 
will  not  take  the  case  out  of  the  statute  (2).  And  if  the  bill  is 
dismissed,  the  pendency  of  the  suit  will  not  prevent  the  defendant, 
in  a  new  suit,  from  taking  the  benefit  of  the  statute  (a). 

It  may  be  noticed  in  this  place,  that,  m  ex  parte  Dewdney  (6),  it 
was  laid  down  by  Lord  El  don,  that,  in  the  administration  of  assets 
under  a  creditor's  bill,  executors  are  not  bound  to  plead  the  Statute 
of  Limitations  (c)  (1) ;  but  that,  if  they  did  not,  the  creditor  filing 
the  bill  would  have  a  decree  on  behalf  of  himself  and  all  other 
creditors,  and  would  be  paid  :  but  that  the  constant  course  of  the 
Master's  office  was  to  take  the  objection  against  the  other  credi- 
tors ;  this  rule  has  since  been  discussed  in  Shewen  v.  Vander- 
horst  (d),  where  the  Statute  of  Limitations  not  having  been  taken 
advantage  of  by  the  executors,  the  objection  was  taken  by  the 
plaintiff,  who  was  a  residuary  legatee  ;  and  Lord  Brougham  held, 
that  after  a  decree  for  an  account  of  debts,  &c.  had  been  pro- 
nounced, and  the  Court  by  that  means  had  taken  possession  of  the 
estate,  the  Statute  of  Limitations  might  be  set  up  in  the  Master's 
office,  as  well  by  a  creditor  or  legatee,  as  by  a  personal  representa- 
tive (e). 

Whether  the  Master  himself  is  bound  to  take  the  objection,  is  a 


(z)  Sterndale  r.  Hankinson,  1  Sim. 


(y)  Shewen 
&  M.  347. 
(z)  Lake 


v.  Vanderhorst,  1  R. 


v.  Hayes,  1  Atk.  281; 
Anon.  2  Atk.  1. 

(a)  Sterndale  v.  Hankinson,  1  Sim. 
397. 


(6)  15  Ves.  498. 

(c)  Lord  Castleton  v.  Fanshaw,  1 
Eq.  Ca.  Ab.  305. 

(d)  1  R.  &  M.  347. 

(e)  Sed  vide  Lord  Castleton  v.Fan- 
shaw,  ubi  supra;  Prec.  in  Cha.  99, 
S.C. 


(1)  In  Scott  v.  Hancock,  13  Mass.  164,  it  is  said  to  be  settled,  that  an  ad- 
ministrator is  not  bound  to  plead  the  general  statute  .of  limitations  in  bar  to 
an  action  on  a  debt  of  his  intestate.  See  also  Smith's  estate,  1  Ashmead, 
352.  But  see  the  remarks  of  Bay  ley  J.  in  M'Cullock  v.  Dawes,  9  Dowl.  & 
Ryl.  40,  on  this  point. 
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question  which  was  discussed  in  the  above  case,  bat  his  Lordship^?!*"  in  Bar. 
j    ,.     ,    .  .  .  rw  Statutes  of 

declined  giving  any  opinion  upon  it.  Limitation. 

The  rule  that  trusts  are  not  within  the  Statute  of  Limitations,  v^^-^' 
applies  only  between  trustees  and  cestui  que  trust  (1),  not  between  S^ea incaaelT 
trustees  or  cestui  que  trusts  and  third  persons ;  and,  therefore,  it  of  trust, 
has  been  held,  that  where  an  executor,  or  administrator,  or  trustee 
for  an  infant,  neglects  to  sue  within  the  time,  the  Statute  of  Limi- 
tations will  bind  the  infant,  and  prevent  his  suing  the  debtor  (/), 
although  it  would  not  prevent  the  infant  from  sufng  his  trustee  for 
a  breach  of  trust ;  and  so  it  has  been  determined,  that  the  Statute 
of  Limitations  will  bar  a  bill  for  an  account  of  rent  of  land  held 
of  trustees  (g).  The  rule  also  will  not  hold,  where  the  claim  is  In  categ  of 
made  against  a  trustee  by  implication,  more  especially  where  such 
implication  is  raised  upon  a  doubtful  point  (h).  The  rule,  in  fact, 
can  only  be  taken  to  apply, to  those  cases,  where  the  possession  of 
the  trustee  cannot  be  considered  as  adverse  to  that  of  the  cestui 
que  trust ;  if  the  possession  of  the  trustee  is  adverse,  the  statute 
may  be  pleaded  :  —  thus  it  was  held,' that  in  the  case  of  parceners 
and  joint-tenants,  they  are  accountable  to  each  other  without  re- 
gard to  the  length  of  time,  because  the  possession  of  one  being  the 
possession  of  all,  there  is  a  mutual  possession  between  them  ;  but 
it  is  otherwise  in  the  case  of  tenants  in  common,  where  the  pos- 
session of  one  may  be  adverse  to  that  of  the  other  («). 

This  distinction  is  clearly  pointed  out  by  Lord  Redesdale,  in 
Hovenden  v.  Lord  Annesley  (&),  who  lays  it  down  as  a  rule  that 
if  the  trust  be  constituted  by  act  of  the  parties,  the  possession  of 
the  trustee  is  the  possession  of  the  cestui  que  trust,  and  no  length 
of  such  possession  w,ill  bar ;  but,  if  a  party  is  to  be  constituted  a 
trustee  by  the  decree  of  a  Court  of  Equity,  founded  on  fraud  or 

(/)  Wych  v.  E.  I.  Company,  3  P.  Cox,  28;  1  Bro.  C.  C.  550,  S.  C. 

Wms.  309.                                       %  [Perkins's  ed.  p.  554,  note  (cV). 

(g)  Hercy  t>.  Ballard,  4  Bro.  Cha.  (i)  Prince  v.  Heylin,  1  Atk.493. 

Ca.  4GB  [Perkins's  ed.  note].  (&)  2  Sch.  &  Lef.  633. 

(A)  Townshend  v.  Townshend,  1 

(1)  In  ease  of  a  direct  trust,  no  length  of  time  bars  the  claim  between 
trustee  and  cestui  que  trust.  Cook  v.  Williams,  1  Green  Ch.  209 ;  Baker  v. 
Whiting,  3  Sumner,  476 ;  Armstrong  v.  Campbell,  3  Yerger,  201 ;  Over- 
street  v.  Bate,  1  J.  J.  Marsh.  370 ;  .Coster  v.  Murray,  5  John.  Ch.  224 ;  Gist 
e.  Cattel,  2  Desaus.  53;  Thomas  v.  White,  3  Litt.  177  ;  Stephen  v.  Tandle, 
3  Hay w.  221 ;  Trecothick  v.  Austin,  4  Mason,  16 ;  Turrill  v.  Muzzy,  4  Yer- 
ger,  104 ;  Wisner  v.  Barnet,  4  Wash.  C.  C.  631 ;  Bryant  v.  Packett,  3  Hay  w. 
552;  Fisher  v.  Tucker,  1  M'Cord  Ch.  169;  Van  Rhyn  v.  Vincent,  ib.  314 ; 
Decouche  v.  Savetier,  3  John.  Ch.  216 ;  Wamburzee  v.  Kennedy,  4  Desaus. 
474;  Pierson  9.  Ivey,  1  Yerger,  297 ;  Turner  v.  Debell,  2  A.  K.  Marsh,  384  ; 
Bigelow  v.  Bigelow,  6  Ham.  97;  Kane  v.  Bloodgood,  7  John.  Ch.  90 ;  Far- 
nam  v.  Brooks,  §  Pick.  242*244 ;  Williams  v.  Watkins,  3  Peters,  51,  52. 
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Pleas  in  Bar.  the  like,  his  possession  is  adverse,  and  the  Statute  of  Limitations 

iof  •    .„  ,.  -  .  -     x     -  ^  -   Al_        „         j 


Statutes 
Limitation. 


In  cases  of 
fraud. 


Not  if  fraud 
discovered 
many  years 
before . 


Rule  in  cases 
of  mistake. 


will  run  from  the  time  that  the  circumstances  of  the  fraud  were 
discovered. 
This  brings  us  to  the  question,  how  far  the  circumstances  of  a 
*  transaction  being  fraudulent  will  take  a  case  out  of  the  operation 
of  the  Statute  of  21  Jac.  I.  c.  16.  Upon  this  point  it  may  be  ob- 
served, that,  although  the  proposition,  that  it  is  a  rule  in  Equity 
that  no  length  of  time  will  bar  a  fraud,  is  perfectly  well  founded, 
yet  a  Court  of  Equity  will  not  impeach  a  transaction,  on  the 
ground  of  fraud,  where  the  fact  of  its  having  been  committed  has 
been  within  the  knowledge  of  the  party  for  many  years;  if,  there- 
fore, the  bill  states  circumstances  of  fraud,  and  that  the  plaintiff 
did  not  become  apprized  of  them  till  after  the  period  limited  by 
the  statute,  had  expired,  a  plea  ofcthe  Statute  of.  Limitations  will 
not  prevail,  unless  the  defendant  meets  such  statement  by  an  aver- 
ment and  answer,  negativing  the  fraud  (1),  or  the  fact  of  the  dis- 
covery within  the  time  specified  in  the  bill  (/)  (2).  The  same 
rules  which  are  applied  by  Courts  of  Equity  to  cases  of  fraud,  will 
also  be  applied  to  cases  of  mistake ;  and  it  has  been  held,  where 
there  has  been  a  mistake,  that  the  statute  will  not  operate  till  after 
the  expiration  of  six  years  from  the  discovery  of  it  (m).  The 
principle  upon  which  this  rule  is  founded  is,  that  the  statute  runs 
from  every  new  right  of  action  or  suit  which  accrues  to  the  plain- 
tiff, and  that  the  discovery  of  the  fraud  gives  to  such  plaintiff  a 


(t)  Hovenden  v.  Lord  Annesley, 
ubi  stipra ;  Blennerhassett  v.  Day, 
2  Ball  &  B.  118 ;  Whalley  v.  Whal- 


ley,3Bligh,  12. 

(m)  Brooksbank  v.  Smith,  2  Y.  A 
C.  58,  Exch.  R. 


(1)  See  Goodrich  v.  Pendleton,  2  John.  Ch.  384. 

(2)  In  cases  of  fraud  the  statute  of  limitations  begins  to  run  from  the  time 
of  the  discovery  of  the  fraud.  See  Homer  v.  Fish,  1  Pick.  438;  Wells  v. 
Fish,  3  Pick.  74,  76  (2nd  ed.)  and  numerous  cases  cited  in  note  (1) ;  Jones 
v.  Conoway,  4  Yeates,  109 ;  Sherwood  v.  Sutton,  5  Mason,  143 ;  Harsell  v. 
Kelley,  2  M'Cord,  426 ;  Bishop  v.  Little,  3  Greenl.  405 ;  Moreton  v.  Chan- 
dler, 8  Greenl.  9 ;  Hamilton  v.  Sheppard,  2  Murph.  115 ;  Payne  v.  Hatha- 
way, 3  Vermont,  212 ;  2  Story  Eq.  Jur.  J  1521, 1521a,  and  notes  and  cases 
cited  ;  Shelby  v.  Shelby,  Cooke,  183;  Pugh  v.  Bell,  1  J.  J.  Marsh.  401; 
Crane  v.  Prather,  4  ib.  77 ;  Croft  v.  Arthur,  3  DesauB.  223 ;  Wamburzee  v. 
Kennedy,  4  Desaus.  474 ;  Hadiz  v.  Davison,  3  Monroe,  40  ;  Cole  v.  M'Gla- 
thy,  9  Greenl.  131 ;  Shield  v.  Anderson,  3  Leigh,  729 ;  Eigleburger,  v.  Kib- 
ler,  1  Hill  Ch.  121 ;  Haywood  v.  Marsh,  6  Terger,  60  ;  Pennock  v.  Free- 
man, 1  Watts,  401 ;  Bertine  v.  Varian,  1  Edw.  Ch.  342;  Hunter  v.  Spots- 
wood,  1  Wash.  146 ;  Story  Eq.  PI.  §  754. 

But  the  bar  created  by  the  statute  of  limitations  is  not  avoided  by  mere 
constructive  fraud.    Farnam  v.  Brooks,  9  Pick.  212. 

Nor  is  the  bar  avoided  by  a  fraud  which  the  party  had  the '  full  means  of 
discovering.  Farnam  v.  Brooks,  9  Pick.  212 ;  Cole  v.  M'Glathry,  9  Greenl. 
131. 
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new  right ;  but,  if  he  does  not  proceed  within  the  time  limited  by  ?^eas  in  Bar. 
the  statute  from  such  discovery,  he  will  be   barred  (n).     This    limitation. 
rule,  which  appears  to  have  been  the  one  relied  upon  by  the  v^**s^-^^ 
Courts  under  the  old  Statute  of  Limitations,  21  Jac.  I.  c.  16,  has 
been  distinctly  embodied  into  the  Act  of  3  &  4  Will.  IV.  C,  27, 
s.  16  (1). 

Acting  upon  the  principle  above  laid  down,  that  the  period  What  ac- 
when  every  new  right  of  action  or  suit  accrues  to  the  party,  should  or^romises611 
be  the  period  from  which  to  date  the  operation  of  the  statute,  the  will  take  the 
Courts  have  held,  that  where  any  new  promise  or*  any  acknow-  gJJ^™1  of  the 
ledgment  has  been  given  by  the  defendant,  it  confers  a  new  right 
of  action  upon  the  plaintiff:  and  that,  therefore,  the  time  within 
which  the  plaintiff's  remedy  would  be  barred  must  be  reck- 
oned from  the  time  of  such  acknowledgment  or  promise  being 
given  (2). 

Upon  this  principle  the  Courts  have  held,  that  payment  of  any 
part  of  the  principal  or  interest  within  the  period  limited  is  a  suffi- 
cient acknowledgment  to  take  the  case  out  of  the  statute  (o).  So 
they  have  held  the  rendering  an  account,  or  an  offer  to  account, 
to  be  sufficient  to  prevent  the  bar  ( p).     Till  a  very  recent  period,  Where  the  de- 

the  Courts  acted  with  very  considerable  laxity  in  their  decisions  m*nd  ansef 

,  upon  simple 

upon  the  nature  of  the  acknowledgment  which,  in  the.  case  of  de-  contract,  ac- 

raands  arising  upon  simple  contracts,  would  be  sufficient  to  take  knowledgment 
them  out  of  the  Statute  of  Limitations,  which  laxity  gave  rise  to  writing, 
various  questions  as  to  the  proof  and  effect  of  acknowledgments 
and  promises  offered  in  evidence  for  the  purpose  of  taking  the 
case  out  of  the  operation  of  the  statute ;  but,  by  an  Act  of  Parlia- 
ment, introduced  by  J^ord  Tenterden,  these  questions  have,  in  a 
great  measure,  been  set  at  rest.     By  that  Act,  (9  Geo.  IV.  c.  14,  9  Geo.  IV.  c 
s.  1,)  it  has  been  declared,  that,  in  actions  of  debt  or  upon  the     ' 

(»)  Hovenden  v.  Lord  Annesley,  (o)  Hony  v.  Hony,  1  S.  &  S.  668. 
2  Sch.  &  Lef.  637;  South  Sea  Com-  (*■)  Earl  Pomfret  v.  Lord  Wind- 
pany  v.  Wymondsell,  3  P.  Wms.  143    sor,  2  Ves.  485. 

0 

(1)  So  in  Massachusetts,  where  the  fraud  is  concealed  by  the  person  liable 
to  the  action.  Rev.  Stat.  ch.  120,  §  12.  In  Maine  there  must  be  proof  of 
actual  fraud  and  concealment  by  the  party  sought  to  be  charged.  Cole  v. 
M'Glathry,  9  Greenl.  131. 

(2)  See  Bangs  v.  Hall,  2  Pick.  378 ;  Exeter  Bank  v.  Sullivan,  6  N.  Harnp. 
135;  Whitney  v.  Bigelow,  4  Pick.  110;  Porter  v.  Hill,  4  Greenl.  41;  De- 
•Hon  v.  Eaton,  4  Greenl.  413 ;  Russell  v.  Copp,  5  N.  Ham  p.  154 ;  Bailey  v. 
Crane,  21  Pick.  324 ;  Illsley  v.  Jewett,  2  Metcalf,  168.  • 

Upon  this  subject  of  tfce  revival  of  the  remedy  by  a  new  acknowledgment 
of  and  promise  to  pay  the  debt,  see  Chitty  Cont.  (6th  Am.  ed.)  819,  et  seq. 
ud  notes,  and  American  cases  cited ;  Ex  Parte  Dewdney,  15  Sumner's  Ves. 
479,  note  (a),  and  eases  cited ;  Baillie  «.#Sibbald,  ib.  185,  note  (a). 
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Pleas  in  Bar.  QBBe,  grounded  on  any  simple  contract,  no  acknowledgment  or 
Limitation.    Promise  by  words  shall  be  deemed  sufficient  evidence  of  a  new 
s^~n/~^^  or  continuing  contract,  whereby  to  take  any  case  out  of  the  oper- 
ation of  the  statute,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing  to  be  signed  by  the  party  chargeable 
thereby  (q)  (1). 
*       The  above  Act  does  not,  however,  alter  or  take  away  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatever;  so  that  the  payment  of  any  interest  or 
any  part  of  the  principal,  within  the  period  limited  by  the  Act, 
will  still  have  the  effect  of  taking  the  case  out  of  the  statute. 

It  is  to  be  observed,  that  the  operation  of  the  above  Act  is  con- 
fined to  cases  of  demands  arising  upon  simple  contracts,  in  which 
cases  only  it  was,  before  the  passing  of  the  Actf  held,  that  parol 
promises,  or  undertakings  would  destroy  the  operation  of  the  stat- 
ute 21  Jac.  I.  c  16.  Where  the  cause  of  action  was  a  tort  sub- 
sequent acknowledgments  were  held  nugatory  (r),  and  in  actions 
arising  upon  speciality,  the  statute  did  not  apply. 

The  statute  21  Jac.  I.  c.  16,  s.  2,  provides  that  if  any  person 

3    entitled  to  the  writs  therein  named,  or  who  shall  have  a  right  of 
Persons  under 
legal  disabili-   entry,  shall  be  under  the  age  of  twenty-one  years,  feme  coverte, 

tie*  may  sue     non  compos  mentis,  imprisoned,  or  beyond  sea  (2),  such  person  or 

lDcei6  J£t   his  heirs  may,  notwithstanding  the  twenty  years,  by  the  preceding 

their  disabili-   Act  limited  as  the  period  within  which  such  writs  might  be  sued 

ceased™         ~ou*  or  ent"e8  made,  bring  his  action  or  make  his  entry,  as  he 

might  have  done  before  the  Act,  so  that  such  action  or  entry 

(q)  It  is  also  declared,  by  the  same  them,  bo  as  to  be  chargeable  in  res- 
section,  that  .where  there  sltall  be  two  peot  or  by  reason  only  of  any  written 
or  more  joint  contractors,  or  exec-  acknowledgment  or  promise  made  or 
ntors  or  administrators  of  any  con-  signed  by  any  other  or  others  of  them, 
tractor,  no  such  joint  contractors,  ex-  (r)  Arguendo,  Hony  v.  Hony,  1  S. 
ecutor,  or  administrator,  shall  lose  the  &  S.  668, 578. 
benefit  of  the  enactments,  or  either  of 

(1)  Provisions  similar  to  those  in  the  Act  of  9  Geo.  4,  c.  14,  have  been 
adopted  in  Massachusetts.    Rev  Stat.  ch.  120,  §  13,  et  seq. 

f2)  It  is  held  in  Ohio,  that  the  term  "beyond  seas,"  in  their  Statute  of 
1804,  is  equivalent  to  "without  the  limits  of  the  State."  Richardson  v. 
Richardson,  6  Ham.  (Ohio,)  125. 

As  to  the  construction  of  this  term  in  the  statutes  of  other  States,  see 
2  Stark  Ev.  (5th  Am.  ed.)  485,  note  (3),  Tit.  Limitations. 

In  Massachusetts,  it  has  been  decided  that  a  citizen  of  another  State,  who 
Jias  never  been  in  that  commonwealth,  is  not  a  person  M  beyond  seas,  without 
any  of  the  United  States,"  and  therefore  not  within  the  saving  clause  in  the 
Statute  of  Limitations.  St.  1786,  c.  52,  §  4.  See  Rev.  Stat  ch.  120,  §  6. 
Whitney  v.  Ooddard,  20  Pick.  304 


Of  the  different  Grounds  of  Pleas.  739 

was  brought  or  made  within  ten  years  after  his  disqualification  Pfeu  >n  Bar. 
.  ^  J  Statutes  of 

ceased.  «•  Limitation. 

And  by  the  seventh  section,  it  is  provided,  that  persons  under  ^^ss~+^s 
any  of  the  above  disqualifications  may  bring  the  several  actions 
enumerated  in  the  third  section,  so  that  the  same  be  brought  with* 
inAhe  time  before  limited  for  bringing  the  same  after  the  termi- 
nation of  the  disqualification. 

It  is  to  be  remarked,  that  although  the  above-mentioned  sect  When  defen- 
in  the  21  Jac.  I.  c.  16,  prorided  for  the  statute  not  attaching  where  ^^tioi  ** 
the  plaintiff  was  under  any  of  the  disabilities  therein  mentioned, 
no  provision  was  made  to  prevent  its  operating  as  a  bar,  during 
the  time  the  defendant  might  be  oat  of  the  jurisdiction ;  the  4 
Ann.  c.  16,  s.  19,  has,  however,  remedied  that  defect,  and  the 
creditor  has  under  it  the  same  privilege,  where  the  debtor  is  be- 
yond sea,  as  he  *had  by  the  statute  of  James,  where  he  was  beyond 
sea  himself  (s)  (1). 

It  is  right  to  notice  here,  that  it  has  been  considered,  that  the  When  execu- 
21  Jac  I.  c  16,  will  not  be  a  good  plea  in  a  suit  against  an  exec-  tor  na?  not 
utoi  or  administrator,  where  he  has  not  proved  the  will,  because  P 
no  laches  can  be  imputed  to  a  plaintiff  for  not  suing  while  there 
is  no  executor  or  administrator  against  whom  he  can  bring  his 
action  (f),  bat  where  the  allegation  of  the  bill,  upon  a.  fair  con- 
struction, was,  that  the  defendant  had  possessed  the  personal  es- 
tate, and  therefore  might  have  been  sued  as  executor  de  son  tort,  Where  execu- 
a  plea  of  the  Statute  of  Limitations,  by  an  executor  who  had  not  tor  d*  son  tort' 
taken  oat  probate  till  some  years  after  the  testator's  death,  was 
allowed  («)  (2).     And  it  may  be  laid  down  as  a  general  rule,  that 
wherever  a  party  takes  by  assignment  from  another,  the  assignee 
will  not  be  in  a  better  position  than  the  assignor,  and  therefore, 
where  the  Statute  of   Limitations    might    have  been  pleaded 
against  the  assignor,  it  may  be  equally  so  against  the  assignee, 
whether  such  assignment  be  by  act  between  the  parties,  or  by  act 
of  law  (i). 

It  is  to  be  remarked,  that  previously  jto  the  passing  of  the  stat-  Statute  of 
ute  3  &  4  Will.  IV.  c.  27  (y),  neither  the  21  Jac.  I.  c.  16,  nor  £  m  wuliV? 

c.  27. 

(#)  Start  v.  Bt>lltsh,  2  Atk.  618.  (*)  Webster  v.  Webster,  nbi  supra. 

(*)  Joliffe  9.  Pitt,  2  Vera.  694, 1        (x)  South  Sea  Company  ».  Wy- 
Eq.  Ca.  Ab.  305,  n. ;  vide  etiam,  the    mondsell,  3  P.  Wms.  143. 
Lord    Chancellor's  observations   in        (y)  Amended  by  7  Will.  IV  &  1 
Webster  v.  Webster,  10  Ves.  93.  Vict.  28. 


(1)  See  the  provision  on  this  subject  in  Mass.  Rev.  stat.  ch.  120.  S  9 

(2)  Story  Eq.  PI.  $  753;  Burditt  v.  Grew,  8  Pick.  106. 
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Pleas  in  Bar. 
Statutes  of 
Limitation. 


Cases  included 
in  its  opera- 
tion. 


Suit  concern- 
ing lands. 


In  cases  of 

concealed 

fraud. 


any  of  the  other  statutes  for  the  limitation  of  actions,  applied 
specifically  to  Courts  of  Equity,  though  those  Courts  have,  in  all 
cases  where  legal  titles  and  demands  were  the  subject  of  litiga- 
tion, held  themselves  bound  by  them,  and  in  respect  of  equitable 
titles  and  demands  have  been  influenced  in  their  determination  by 
analogy  to  it  (z).  The  first-mentioned  statute,  specifically  mo- 
tions suits  in  Equity  amongst  the  actions  and  suits  to  be  limited 
by  its  operation :  it  does  not,  however,  apply  to  any  suits  but  those 
relating  to  real  property  and  monies  charged  upon  land,  &c.  (a), 
and  legacies,  so  that  the  statute  21  Jac.  I.  c.  16,  may  still  be  in- 
sisted upon  by  way  of  plea  in  all  cases  not  included  in  the 
3  &  4  Will.  IV.  c.  27,  in  which  it  might  before  have  been 
pleaded. 

It  may  be  useful  in  this  place  to  point  out  the  cases  in  which 
the  Statute  of  Limitation  of  the  3  &  4  Will.  IV.  o.  27,  above  re- 
ferred to,  operates  as  a  bar  to  suits  in  Equity.  By  the  24th  sec- 
tion, all  suits  in  Equity  are  barred  as  against  persons  claiming 
any  land  or  rent  (within  the  meaning  of  the  definitions  contained 
in  the  1st  section  of  the  Act,)  unless  within  the  period  during 
which,  by  virtue  of  the  provisions  thereinbefore  contained,  they 
might  have  made  an  entry  or  distress,  or  brought  an  action  to  re- 
cover the  same  respectively,  if  they  had  been  entitled  at  Law  to 
such  estate,  interest,  or  right,  as  they  claim  in  Equity.  This  right, 
however,'  in  the  case  of  an  express  trust,  is  declared,  by  the  25th 
section,  not  to  have  accrued  against  a  purchaser,  or. those  claim- 
ing under  him,  until  the  actual  conveyance  to  such  purchaser. 
It  is  also  declared,  that  it  is  only  against  such  purchaser,  and 
any  one  claiming  under  him,  that  the  right  shall  then  be  deem- 
ed to  have  accrued;  so  that  as  between  the  trustee  and  the 
cestui  que  trust,  the  law  remains  the  same  as  it  did  before  the 
statute  (1). 

It  is  also  declared,  by  the  26th  section,  that,  in  every  case  of 
concealed  fraud,  the  right  to  bring  a  suit  in  Equity  shall  be  deem- 
ed to  have  accrued  at,  and  not  before,  the  time  at  which  such 
fraud  has  (or  with  reasonable  diligence  might  have)  been  found 
out  (2) ;  it  also  provides  that  nothing  in  that  section  shall  enable 
the  owner  of  any  lands,  &c.  to  have  a  suit  in  Equity  for  the  re- 


(z)  Vide  ante,  p.  623,  note. 


(a)  Vide,  sect.  40. 


(1)  Ante  735,  note. 

(2)  See  Farnam  v.  Brooks,  9  Pick.  212;  Cole  v  M'Glathry,  9  Greenl. 
131 ;  ante,  736,  note. 
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covery  of  soon  lands,  &c  or  for  setting  aside  any  conveyance  of  p^eM  ™  Bar* 
such  lands,  &c.  on  account  of  fraud,  against  any  bona  fide  pnr-    Limitation. 
cliaser  for  valuable  consideration,  who  has  not  assisted  in  the  com-  ^^v-y 
mission  of  such  fraud,  and  who,  at  the  time  when  he  made  the  ^Jurohasw  ft» 
purchase,  did  not  know  and  bad  no  reason  to  believe,  that  any  valuable  con- 
sach  fraud  had  been  committed  (1)  ;  and  the  27th  section  saves  «ider**on- 
the  jurisdiction  of  Courts  of  Equity  on  the  ground  of  acquiescence.  q^escence.  *C" 

It  has  been  before  stated,  that,  previously  to  the  passing  of  the  \n  caM8  0f 
Act  now  under  consideration,  a  plea  of  the  Statute  of  Limitations,  mortgage. 
21  Jac.  I.  c.  16,  was  held  to  be  a  good  bar  to  a  bill  for  the  re- 
demption of  a  mortgage,  if  the  mortgagee  had  been  in  possession 
of  the  mortgaged  premises  upwards  of  twenty  years  (6)  (2)  ;  and,  atertwenty°n 
indeed,  as  we  have  already  seen,  demurrers  upon  that*ground  have  years'  posses- 
been  allowed  (c).    The  Courts,  however,  permitted  the  redemp-  Blon* 
tion  of  mortgages,  if,  at  any  time  within  the  period  of  twenty 
years,  the  mortgagees  had  acknowledged  that  the  estate  was  re- 
deemable property  (3).     For  this  purpose,  a  positive  acknowledg- 
ment of  the  mortgage  was  not  required ;  but  any  Act,  on  the  part  What  ac- 
of  the  mortgagee,  or  of  any  one  claiming  under  him,  tending  to  ^"u^JwtET11 
show  that  he  considered  the  mortgage  as  still  subsisting,  (such  as  case  out  of  the 
the  keeping  of  accounts,  &o.)  was  considered  as  sufficient  to  8tatute- 
keep  alive  the  interest  of  the  mortgagor  (d) ;  nor  was  it  necessary 
that  the  acknowledgment  should  have  been  made  to  the  mortgagor, 
or  to  one  claiming  under  him  ;  any  act  by  which  the  existence  of 
the  mortgage  was  admitted,  even  in  transactions  with  a  third  par- 
ty, was  held  sufficient  (t)  ;  and  so  has  a  recital  in  a  will,  or  any 
other  deliberate  instrument  (/)  ;  and  even  a  parol  acknowledg- 
ment, provided  it  was  clear  and  unimpeachable,  and  made  within 
twenty  years,  has  been  permitted  to  take  the  case  out  of  the 
bar  created  by  the  statute  (g).    The  statute  3  &  4  Will.  IV.  c.  In  caws  of 
27,  s.  28,  has,  however,  made  a  considerable  alteration  in  the  law,  mortfiWfeB» 
in  this  respect,  by  enacting,  that  where  a  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  the 

(b)  Lord  Red.  271 ;  Coop.  Eq.  PI.  600;  Perry  v.  Marston,  2  Bro..C.  C. 
254;  Beames  on  Pleas,  163.  399,  [Perkins's  ed.  note];   Hansard. 

(c)  Ante,  p.  623.  v.  Hardy,  18  Ves.  455 ;  Price  v.  Cop- 

(d)  Edsell «.  Buehannan,  4  Bro.  C.  ner,  1  S.  &B.  347. 

C.  254,  256 ;  2  Ves.  J.  84,  S.  C.  (g)  Raynor  t>.  Oastler,  6  Mad.  274 ; 

(«)  Hardy  t>.  Reeves,  4  Ves.  466 ;  Whiting  v.  White,  2  Cox,  295 ;  Perry 

Smart  v.  Hunt,  cited  ib.  478.  v.  Marston,  ubi  supra. 

(/)  Ord  v.  Smith,  2  Eq.  Ca.  Ab. 

(1)  Ante,  737,  note ;  Cole  v.  M'Glathrjr,  9  Green  1. 131. 

(2)  Ante,  729,  note. 

(3)  Ante,  729,  note. 
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receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor,  or 
any  person  claiming  through  him,  shall  not  {wing  a  suit  to  redeem 
the  mortgage,  but  within  twenty  years  next  after  the  time  at  which 
the*  mortgagee  obtained  such  possession  or  receipt,  unless  in  the 
mean  time  an  acknowledgment  of  the  title  of  the  mortgagor,  or 
of  his  right  of  redemption  shall  have  been  given  to  the  mortgagor, 
or  some  person  claiming  his  estate,  or  to  the  agent  of  such  mortga- 
gor or  person  in  writing,  signed  by  the  mortgagee  or  person  claim- 
ing through  him ;  and  in  such  case  no  such  suit  shall  be  brought 
but  within  twenty  years  next  after  the  time  at  which  such  acknowl- 
edgment, or  the  last  of  such  acknowledgments,  (if  more  than 
one,)  was  given.  So  that,  according  to  that  section,  no  acknowl- 
edgment will*  take  a  suit  for  the  redemption  of  a  mortgage  out  of 
the  operation  of  the  act,  unless  it  be  in  writing  signed  by  the 
mortgagee,  or  the  person  claiming  through  him  and  given  to  the 
mortgagor  himself,  or  to  the  person  claiming  the  estate,  or  the 
agent  of  such  mortgagor  or  person. 

The  same  section  then  proceeds  to  enact,  that  when  there  shall 
be  more  than  one  mortgagor,  or  more  than  one  person  claiming 
through  the  mortgagor  or  mortgagors,  the  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  persons,  or  their  agent,  shall 
be  as  effectual  as  if  the  same  had  been  given  to  all  of  them  ;  but 
where  there  shall  be  more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  and  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual  only  as  against  the  party 
or  parties  signing  the  same,  and  the  person  or  persons  claiming 
any  part  of  the  mortgage  money,  or  land,  or  rent,  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to  any  es- 
tate, or  interest,  to  take  effect  after  or  in  defeazance  of  his  or  their 
estate  or  estates,  interest  or  interests  (A)  ;  and  shall  not  operate  to 
give  to  a  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage, 
as  against  the  person  or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money  land,  or  rent 

It  is  also  provided,  that  where  such  of  the  mortgagees  or  persons 
as  shall  have  given  an  acknowledgment,  shall  be  entitled  to  a  divi- 
ded part  of  the  land  or  rent  comprised  in  the  mortgage,  or  some 
estate  or  interest  therein,  and  not  to  any  ascertained  part  of  the 


(h)  It  is  to  be  observed,  that  the 
above  clause  renders  the  acknowledg- 
ment valid  after  twenty  years,  not 
only  against  the  person  signing  the 
same,  and  those  claiming  under,  or  in 
privity  with  him,  but  against  all  oth- 


ers, whether  claiming  by  descent  or 

Purchase  in  remainder  or  reversion, 
t  is  also  to  be  observed,  that  there  is 
no  saving  clause  in  the  Act  in  favor 
of  persons  under  disabilities,  such  as 
infancy,  coverture,  &c. 
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« 

mortgage  money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  pleas  in  Bar- 
redeem  the  same  divided  part  of  the  land  or  rent  on  payment,  with    Limitation. 
interest,  of  the  part  of  the  mortgage  money  which  shall  bear  the  v.^^v-*^ 
same  proportion  to  the  whole  of  the  mortgage  money  as  the  value  of 
such  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the 
▼hole  of  the  land  or  rent  comprised  in  the  mortgage. 

The  above  act  not  only  limits  the  right  of  the  mortgagor  to  re-  No  suit  to  re- 
deem, but-  it  provides  against  the  mortgagee,  or  other  person  enti-  c£ver  money 
tied  to  any  money  secured  by  mortgage,  judgment,  or  lien,  or  other*  hmd^ler  20 
wise  charged  upon  or  payable  out  of  any  land  or  rent,  at  Law  or  yean. 
in  Equity,  or  to  any  legacy,  bringing  any  action  or  suit  to  receive 
such  money,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless  in  the  mean 
time  some  part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writing  signed  by  the  person  by  whom  the 
same  shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or 
his  agent,  in  which  case  no  action  or  suit  can  be  brought  but  within 
twenty  years  after  such  payment  or  acknowledgment,  or  the  last after  last 

of  such  payments  or  acknowledgments,  if  more  than  one  was  Pa7ment  °* 

... r  J  °  '  acknowledg- 

gren  (f).  ment. 

In  the  case  of  Dearman  v.  Wyche  (&),  the  V.  C.  of  England 
decided,  that  although  a  bill  of  foreclosure  only  s$eks  the  exclusion 
of  an  equity,  yet  it  is  in  substance  a  suit  in  Equity  for  the  recovery 
of  money ;  consequently,  under  this  section,  the  statute  may  be 
pleaded  in  bar  to  such  a  suit. 

It  is  to  be  observed  that,  in  the  above  section,  legacies  are  men- 
tioned amongst  the  items,  the  recovery  of  which  is  to  be  barred  by  % 
the  statute,  if  the  suit  be  not  brought  within  twenty  years. 

Before  the  passing  of  this  Act  it  had  been  repeatedly  held,  that  Effect  upon 
the  Statute  of  Limitations  could  not  be  pleaded  to  suits  for  the  re-  le£acie8 
covery  of  legacies,  although  the  Court,  after  the  lapse  of  a  great 

(0  Section  40.  It  seems  that,  an-  doubt,  the  7  Will.  IV.  &  1  Vict.  c. 
der  the  above  Act,  some  doubt  had  28,  was  passed,  by  which  it  was  de- 
arisen  whether  tne  mortgagee  could  clared,  that  mortgagees  might  bring 
make  an  entry,  or  bring  an  action  at  actions  or  suits  in  Equity,  to  recover 
Law,  to  recover  possession  of  the  the  land,  Ac.  at  any  time  within 
property,  after  twenty  years  had  twenty  years,  after  the  last  payment 
elapsed  from  the  mortgage  becoming  of  any  part  of  the  principal  or  interest 
absolute,  although  principal  and  in-  secured  by  the  mortgage, 
terest  might  have  been  paid  in  the  (k)  9  Sim.  570 ;  and  see  Searle  v. 
mean  time.    In  consequence  of  this  Colt,  1  T.  &.  C.  36. 


744  Pleas: 

Pleas  in  Bar.  time,  would,  under  certain  circumstances,  presume  payment  (/)  (1). 
TUmitltTJf    Section  42  of  the  above  Act  has  provided,  that  no  interest  in  re- 
s^-v-^x  spect  of  any  legacy  should  be  recovered  but  within  six  years  next 
after  the  same  should  have  become  due,  or  next  after  an  acknowl- 
edgment of  the.  same  should  have  been  given  to  the  person  entitled  a 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
payable  or  his  agent.    In  the  case  of  Philippo  v.  Munnings  (m), 
Lord  Cottenham  considered  it  clear  that  a  sum  of  money,  which 
had  been  bequeathed  by  a  testator,  upon  certain  trusts,  and  which 
was  served  from  the  personal  estate  by  the  executor,  for  the  pur- 
pose  of  those  trusts,  ceased  to  bear  the  character  of  a  legacy,  and 
assumed  that  of  a  trust  fund,  as  soon  as  it  was  served  from  the 
general  estate.    Consequently,  he  decided,  that  the  statute  did  not 
Applies  to  leg-  Dar  *  ***)* to  recover  the  fund  from  the  executor.    Moreover,  it' baa 
acies  oat  of      been  doubted  whether  the  Act  in  any  ease  extended  to  legacies  not 
penonal  es-      charged  opon  land  ^)  -  but  in  Sheppard  v.  Duke  (»),  the  V.  G 
of  England  held,  .that  it  applied  to  legacies  payable  out  of  personal 
estate. 
Arrears  of  The  Act  also  provides,  (section  41,)  that  no  arrears  of  dower, 

•dower.  or  ^y  damages  on  account  of  such  arrears,  shall  be  recovered  or 

obtained  by  any  action  or  suit,  for  a  longer  period  than  six  years 

rent  or      before  the  commencement  of  such  action  or  suit     And  by  section 

interest  not  re-  42,  it  is  enacted,  that  no  arrears  of  rent,  or  of  interest  in  respect 

siz^yeara.       *  °f  ^y  sum  °f  money,  charged  upon  or  payable  out  of  any  land 

or  rent,  or  in  respect  of  any  legacy  (o),  or  damage  in  respect  of 

such  arrears  of  rent  or  interest  shall  be  recovered  by  any  distress, 

Unless  an  action,  or  suit,  but  within  six  years  after  the  same  respectfully 

men™*  °  *'    ^^  have  become  due,  or  next  after  an  acknowledgment  of  the 
writing,        ^  same  in  writing  shall  have  been  given  to  the  person  entitled  there- 
to, or  his  agent,  by  the  person  by  whom  the  same  was  payable  or 

(J)  Anon.  2  Freem.  23,  PI.   20;    gins  v.  Crawford,  ib.  571. 
Parker  v.  Ash,  1  Vera.  256 ;  Fother-        (m)  2  M.  &  C.  309. 
by  t^Hartridge,  2  Vera.  21;  Wood        (n)  9  Sim.  567;  and  see  Paget  v. 


v.  Briant,  2  Atk.  521 ;  Jones  v.  Tor-    Foley,  2  Bing.  N.  S.  679. 
berville,  2  Ves.  J.  11,  4  Bro.  C.  C.        (»)  Supra. 
115 ;  S.  C.  cited  2  Ves.  J.  280 ;  Hig- 

(1)  Souxer  v.  De  Meyer,  2  Paige,  574  ;  Kane  v.  Bloodgood,  7  John.  Ch. 
90 ;  Andrews  t>.  Sparhawk,  13  Pick.  393. 

'Though  the  Statute  of  Limitations  is  no  bar  to  a  legacy,  yet  the  Court,  in 
regard  to  very  stale  demands,  will  adopt  the  provisions  of  the  Statute,  in  the 
exercise  of  their  discretion.  Arden  v.  Arden,  1  John.  Ch.  313.  See  Irby  v. 
M'Crea,  4  Desans.  422;  Wilson  v.  Kileannon,  4  Hayw.  165;  Lindsay  v. 
Lindsay,  1  Desaus.  151 . 

(2)  See  Souzer  v.  De  Meyer,  2  Paige,  674. 
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his  agent     It  is.  however  provided,  that  where  any  prior  mortga-  Plea*  m  B*r 

.!_  •  i_  vni!  i_  •  i.  Statute*  of 

gor,  or  other  incumbrancer,  shall  have  been  in  possession  of  any  Limitation. 
land,  or  in  receipt  of  the  profits  thereof,  within  one  year  next  be- 
fore an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  the  same  land,  the 
person  entitled  to  such  subsequent  mortgage  or  incumbrance  may 
recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee 
or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  .al- 
though such  time  may  have  exceeded  the  term  of  six  years. 

It  has  been  decided,  that  this  section  of  the  statute  does  not  ap- 
ply in  a  case  where  the  relation  of  trustee  and  cestui  que  trust, 
has  existed  between  the  person  in  possession  of  the  land,  and  the 
parties  entitled  to  the  legacies  and  annuities  ( p).  It  has  also 
been  contended  (q),  that  a  testator,  by  charging  his  estate  with 
the  payment  of  an  annuity,  so  far  makes  the  devisee  a  trus- 
tee for  the  annuitant,  as  to  prevent  the  operation  of  the  statute, 
but  there  does  not  seem  as  yet  to  have  been  any  decision  upon  die 
subject. 

Care  must  be  taken  in  framing  a  plea  of  a  Statute  of  Limitations  Form  of  Plea. 
to  set  up  the  proper  statute  (1).  Thus  in  all  cases  where  the  suit 
relates  to  a  debt  or  money  due  upon  simple  contract,  or  an  ac- 
count, the  statute  of  21  Jac.  I.  c.  16,  should  be  pleaded;  where 
the  subject-matter  of  the  suit  is  land  or  rent,  or  the  redemption  of 
a  mortgage,  or  where  it  relates  to  the  recovery  of  the  principal 
money  secured  on  mortgage,  judgment,  or  lien,  or  otherwise 
charged  or  payable  out  of  land  or  rent,  at  Law  or  in  Equity,  or  to 
the  payment  of  a  legacy,  the  3  &  4  Will.  IV.  c.  27,  must  be 
pleaded.  And  this  statute  must  also  he  the  one  pleaded  where  the 
suit  is  for  the  recovery  of  die  arrears  of  dower,  or  for  the  arrears 

(p)  Young;  v.  Lord  Waterpark,  13  J.  Wigram,  V.  £.,  July,  1846 ;  and 

Sim.  204 ;  Ward  v.  Arch,  12  Sim.  see  Hargreaves  v.  Michell,  6  Mad. 

4*2.  326. 

(g)  Francis  e.  drover,  before  Sir 

E)  See  the  form  of  such  a  plea,  Willis,  562 ;  2  E<j.  Drafts,  113, 114. 
i  fleeting  op  *  defence  under  a  public  Statute,  it  is  not  necessary,  either 
in  a  Court  of  Chancery  or  in  a  Court  of  Law,  that  the  pleader  should  set 
firth  the  statute  in  his  plea,  «r  that  he  should  allege  the  existence  of  a  stat- 
ute of  which  the  Court  is  judicially  hound  to  take  notice.  It  is  sufficient&r 
him  to  state  the  facta  which  are  necessary  to  bring  the  ease  .within  the  oper- 
ation of  (the  statute ;  and  to  insist  that  upon  these  &cts  the  plaintiff's  right 
or  Btmedy  is  at  an  end.  The  Govt  will  then  judicially  take  notice  of  the 
existence  of  the  statute  and  declare  its  legal  effect  upon  the  case  as  made  by 
thejrieadings.  Bogardus  v.  Trinity  Church,  4  Paige,  148, 197.  See  Salter 
v.  Tobias,  3  Paige,  338. 
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of  rent,  or  interest  accrued  in  respect  of  any  charges  upon  land  or 
rent,  or  in  respect  of  any  legacy. 

The  statute  3  &  4  Will.  IV.  c.  27,  also  contains  provisions  for 
the  limitation  of  demands  by  ecclesiastical  or  eleemosynary  cor- 
porations sole  (r),  and  of  suits  for  enforcing  the  right  of  presenta- 
tion to  any  church,  vicarage,  or  other  ecclesiastical  benefice  (s)  ; 
in  all  these  cases  the  Act  must  be  pleaded. 

A  plea  of  a  Statute  of  Limitations  must  contain  sufficient 
affirmative  averments  to  bring  the  case  within  the  statute  pleaded. 
Thus  a  plea  of  the  statute  21  Jac.  I.  c.  16,  to  a  bill  for  a  debt, 
must  aver,  besides  reciting  the  statute,  that  the  debt  accrued  more 
than  six  years  before  the  filing  of  the  bill,  and  so  where  a  demand 
is  of  any  thing  executory,  as  a  note  for  the  payment  of  an  annuity, 
or  for  money  at  a  distant  period,  or  by  instalments,  the  defendant 
must  aver,  that  the  cause  of  action  has  not  accrued  within  six 
years,  because  the  statute  bars  only  what  was  actually  done 
six  years  before  the  action  brought  (t).  It  does  not  appear,  how- 
ever, that  a  particular  form  of  words  is  necessary  in  such  aver- 
ments, provided  those  made  use  of  are  sufficient  to  bring  the  case 
within  the  statute ;  therefore,  where  the  plea,  instead  of  averring 
that  the  money  in  question  was  not  received  within  the  last  six 
years,  averred,  that  no  cause  of  action  accrued  within  that  time,  it 
was  held  sufficient  (u). 

Whenever,  also,  any  matters  are  stated  in  the  bill  which  are 
calculated  to  take  the  case  out  of  the  statute,  these  must  be  met 
by  negative  averments  (x).  Thus  if  the  bill  charges  fraud,  the 
plea  must  deny  the  fraud  (y),  or  aver  that  the  fraud,  if  any,  was 
discovered  above  six  years  before  the  filing  of  the  bill  (z)  (1).  So 
if  the  bill  alleges,  that  the  defendant  discovered  the  fraud  more 
than  six  years  before  the  bill  was  filed,  the  plea  must  aver  that  he 
did  not  make  such  discovery  within  that  time  (a).  If,  moreover, 
there  are  any  statements  in  the  bill  which  allege  matter  ancillary 
to,  or  afford  evidence  of  facts  directly  negatived  by  the  plea, 
such  statements  ought  to  be  met  by  an  answer  in  support  of  the 
plea  (6). 

It  is  to  be  observed  here,  that  the  statutes  abovt  specified  are 
not  the  only  ones  which  may  be  set  up  as  Statutes  of  Limitation, 

(*)  South  Sea  Company  v.  Wy- 
mondsell,  3  P.  Wms.  143. 

(a)  Ibid.;  Lord  Red.  269;  Sutton 
v.  Lord  Scarborough,  ubi  supra. 

(©)  Dearman  v.  Wyche,  9  Sim. 


Sect.  29. 
(5)  Sects.  30,  31,  32,  33. 
(0  Lord  Red.  271. 
(«)  Sutton  v.  Earl  of  Scarborough, 
9Ves.71. 

SAnte,  p.  632. 
fiicknell  v.  Gough,  3  Atk.  568. 


57( 


(1)  See  ante,  735,  and  note. 
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there  are  others  which  may  in  like  manner  be  offered  to  the  Court  Plea»  »n  Bar. 
in  the  shape  of  a  plea.     In  fact,  any  statute,  which  operates  as  a    Limitation, 
limit  to  the  time  within  which  proceedings  may  be  commenced  at  ^%*a«^\ 
Law  for  the  recovery  or  assertion  of  a  particular  right  or  claim, 
may  be  set  up  in  Equity,  as  a  bar,  in  all  cases  where  it  would  have 
so  operated  at  Law,  had  the  litigation  been  in  a  Court  of  Law  ; 
thus  it  has  been  held,  that  where  a  mortgagee  of  an  advowson  ap- 
pears and  presents  to  the  Church,  which  he  is  not  entitled  to  do  • 
before  foreclosure,  the  bill  seeking  to  compel  a  resignation  must 
be  brought  within  six  months  after  the  death  of  the  late  incumbent, 
being  the  period  within  which,  by  the   Statute  of  Westmin- 
ster 2  (d),  a  quart  impedit  must  be  brought  (c). 

Amongst  the  new  modern  statutes,  which  may  in  like  manner  Under  statutes 

2  A  1  "Will 

be  set  up  as  presenting  a  limitation  of  this  nature,  may  be  men-  jy.  c.  71. 
tioned  the  statute  2  &  3  Will.  IV.  c.  71,  for  shortening  the  time 
of  prescription  in  certain  cases,  and  the  3  &  4  Will.  IV.  c.  42,  3  &  4  W»U- 
"  for  the  further  amendment  of  the  Law,  and  the  better  advance-      ' c* 
ment  of  justice,"  section  3. 

The  statute  "for  the  Prevention  of  Frauds  and  Perjuries"  (/)  The  Statute  of 
may  be  pleaded  in  bar  to  a  suit  to  which  the  provisions  of  that  Frand8  . 
Act  apply  (g)  (1).  Thus  to  a  bill  for  a  discovery  and  execution 
of  a  trust,  the  statute,  with  an  averment  that  there  was  no  declara- 
tion of  the  trust  in  writing,  may  be  pleaded  (A),  though,  in  the 
ease  cited,  the  plea  was  overruled  by  an  answer  admitting  in  ef- 
fect the  trust  To  a  bill  for  the  specific  performance  of  an  agree- 
ment, the  same  statute,  with  an  averment  that  there  was  no 
agreement  in  writing  signed  by  the  parties,  has  also  been  offered 
to  the  Court  by  plea  (t)  (2).  The  Statute  of  Frauds  may  also  be 
pleaded  to  a  bill  to  enforce  a  parol  variation  of  a  written  con- 
tract (it),  unless  the  variation  is  such  as  amounts  to  a  mere  waiver 
of  a  term  in  the  agreement,  such  as  the  time  for  the  commence- 
ment of  a  lease,  &c.  (I)  (3). 

(d)  13  Edw.  HI.  e.  5.  (1)  Lord    Red.  265 ;   Mussell   v. 

(e)  Gardiner *.  Griffith,  2  P.  Wins.    Cooke,  Prec.  in  Ch.  533;  Child  v. 
40o;  3  Atk.  559,  S.  C.  Godolphin,  1  Dick.  39;  3  Swanst. 

(J)  29  Car.  II.  e.  3.    [This  Stat-  423,  n.,  S.  C. ;  Hawkins  v.  Holmes, 

ate  has  been  very  generally  adopted  1  P.  Wms.  770 ;  Clerk  v.  Wright, 

and  re-enacted  in  America.    2  Story  1  Atk.  12. 

Eq.  Jut.  §  752.]  (k)  Jordan  v.  Sawkins,  1  Ves.  J. 


(*)  Lord  Red.  265. 
(X)  Ibid.     ~     ' 
*  Atk.  156. 


Ibid.;  Cottington  v. Fletcher,        (Q  Ibid. 


Q)  Story  Eq.  PI.  §  761,  et  seq. ;  Cozine  v.  Graham,  2  Paige,  177  ;  Meach 
©.Perry,  D.  Chip.  182;  Thornton  v.  Henry,  2  Scamman.  219;  Kinxie  v. 
Penrose,  2  Scam.  520. 

(2)  Story  Eq.  PI.  §  671 ;  Stevens  v.  Cooper,  1  John.  Ch.  425. 

(3)  See  notes  to  the  case  of  Jordan  v.  Sawkins,  3  Bro.  C.  C.  (Perkins's 
ed.)  388-390. 
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A  plea  of  this  sort  mast  contain  an  averment,  that  there  was  no 
declaration  of  trust  or  agreement  in  writing,  duly  signed  &c.  (m) ; 
and  where  there  are  any  equitable  facts  alleged,  which  may  hare 
the  effect  of  taking  the  case  out  of  the  operation  of  the  Statute, 
they  must  be  met  by  negative  averments  in  the  plea  (it),  and  must 
also  be  denied,  by  answer  in  support  of  the  plea  (o).  This  prop- 
osition appears  to  the  writer,  to  be  strictly  in  conformity  with  the 
principles  before  laid  down  (p),  as  well  as  with  the  existing  au- 
thorities ;  he  thinks  it  right,  however,  to  state,  that  in  the  third 
edition  of  Lord  Redesdale's  treatise,  his  Lordship  mentions  it  as 
a  position  which  was  formerly  considered  to  be  well  founded,  but 
which  the  decision  of  the  Court,  in  one  case,  had  rendered  it  im- 
possible now  to  sustain.  The  case  to  which  he  alludes  is  Whit- 
bread  v.  Brockhurst  (q),  the  determination  in  which  cases,  the 
noble  and  learned  author  appears  to  have  considered  as  rendering 
it  impossible,  where  such  matter  is  charged  in  the  bill,  to  plead 
the  statute  in  bar ;  the  Court  having  thereby  determined,  that  the 
denial  of  the  matter  so  charged  makes  the  plea  double,  and  there- 
fore informal  (r).  The  writer,  however,  cannot  forbear  to  express 
his  opinion,  that,  in  the  view  Lord  Redesdale  has  taken  of  the  re- 
sult of  that  decision,  he  has  extended  it  much  beyond  the  limits  to 
which  it  is  strictly  applicable.  It  is  to  be  noticed,  that  the  object 
of  the  bill,  in  Whitbread  v.  Brockhurst,  appears  to  have  been  to 
enforce  the  performance  of  a  contract,  which  is  stated  in  the  bill 
to  have  been  put  into  writing,  by  an  agent  of  the  defendant,  so 
that  the  case  which  the  defendant  had  to  meet  was  that  of  a 
written  agreement,  and  not  the  case  of  a  parol  agreement,  with 
part  performance  averred  to  take  it  out  of  the  effect  of  the  statute. 
Part  performance  was  certainly  charged  in  the  bill,  but  the  cir- 
cumstance of  the  agreement  being  partly  performed  could  be  of 
no  consequence  towards  establishing  an  agreement  in  writing ; 
and  to  that  case  only  was  the  plaintiff  confined  by  the  manner  in 
which  he  had  framed  his  bill.  If,  after  setting  up  a  written  agree- 
ment, the  case  had  gone  on  to  a  hearing,  and  the  plaintiff  had 
failed  to  prove  that  there  was  any  agreement  in  writing,  but  had 
succeeded  in  proving  a  parol  agreement,  he  could  not  have  ob- 
tained a  decree,  even  though  the  statute  had  not  been  insisted 
upon ;  for  the  Court  will  never  allow  a  defendant  to  be  taken  by 


(m)  Lord  Red.  265. 


(n)  As  to  negative  averments,  vide 
ante,  690. 

(o)  Coop.  Eq.  PI.  256 ;  vide  Beames 
on  Pleas,  172 ;  see,  however,  Denys 
v.  Loeoek,  3M.  &C.  205;  and  Dear- 


man  v.  Wyche,  9  Sim.  570. 

(p)  Ante,  p.  632. 

(a)  1  Bro.  C.  C.  404 ;  2  Ves.  db  B. 
153,  n.,  8.  C. 

(r)  Lord  Red.  217. 
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surprise!  and  permit  a  plaintiff  setting  up  one  case  by  his  bill   Weai in  Bar. 
to  take  a  decree  upon  evidence  establishing  another.    If  the  plain-       Frauds? 
tiff  had  framed  his  bill  in  the  alternative,  for  the  purpose  of  avoid-  \*^*s/~^^ 
ing  the  effect  of  the  statute,  and  had  charged  that  if  the  agree- 
ment was  not  in  writing,  there  had  been  a  part  performance,  the 
case  would  have  been  different,  and  the  question  of  part  perform- 
ance would  have  become  material ;  though,  even  in  that  case,  he 
could  not  have  pleaded  such  a  plea  without  leave  of  the  Court 
But  he  did  not  do  so ;  he  relied  upon  a  written  agreement ;  the 
only  defence,  therefore,  which  was  necessary  to  bring  the  case 
within  the  Statute  of  Frauds,  was  to  plead  the  statute,  and  aver 
that  the  agreement  stated  in  the  bill  was  not  in  writing  and  signed 
in  the  manner  required  by  the  statute ;  this  would  have  put  the 
case,  made  by  the  bill,  distinctly  in  issue ;  but,  instead  of  confin- 
ing himself  to  such  a  defence,  the  defendant  anticipated  another 
case,  not  made  by  the  bill,  namely,  a  parol  agreement,  partly  per- 
formed, and  tendered  another  issue  upon  the  question  of  part  per-  When  they 
fbrmance,  and,  by  so  doing,  clearly  made  the  plea  what  is  termed  <foabjea  e  P 
a  double  plea,  which,  as  we  have  seen  before,  can  never  be  resorted 
to  without  the  leave  of  the  Court  (5).     All,  therefore,  that  is  es- 
tablished by  Whitbread  v.  Brockhurst,  appears  to  the  writer  to 
be,  that  where  an  agreement  in  writing  is  set  up  by  the  bill,  a  plea 
of  the  Statute  of  Limitations,  with  averments  that  the  agreement 
was  not  in  writing,  and  also  that  there  was  no  part  performance, 
will  be  bad,  because  it  is  a  double  plea.    It  is  to  be  observed,  that 
where  the  bill  sets  up  an  agreement  in  writing,  and  alleging  that 
h  was  destroyed,  introduces  certain  acts  of  part  performance,  by 
way  of  evidence  to  prove  the  existence  of  a  written  agreement,  a 
plea  of  the  Statute  of  Frauds  must  be  accompanied  by  averments 
negativing  the  facts  alleged  by  way  of  evidence,  and  a  plea  in  that 
form  has  been  allowed  (t).    The  case  will  be  the  same  if  the 
agreement  is  not  alleged  in  the  bill  to  be  in  writing,  and  part  per- 
formance is  charged ;  there  the  case  made  is  not  of  an  agreement 
taken  out  of  the  statute  by  the  circumstance  of  its  being  in  wri- 
ting, &c,  but  of  an  agreement  taken  out  of  the  statute  by  the  cir- 
cumstance of  there  having  been  a  part  performance;  in  such  case 
a  plea  of  the  statute  averring  that  there  was  no  written  agreement, 
and   that  there  was  no  part  performance,  would  not  be  double, 
because  it  merely  goes  to  answer  one  case,  viz.  the  case  made 
by  the  bill,  of  an  agreement  taken  out  of  the  operation  of  the 


(«)  Ante,  page  685.  361 ;  Jones  v.  Davis,  16  Ves.  262. 

(0  Evans  9.  Harris,  2  Ves.  &  B. 
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Statutes  of  .  v  f%K 

Frauds,       ance  («)  (1). 

v*-^^-^/  It  is  proper  to  notice,  that  Whitchurch  v.  Bevis  above  referred 
Supported  by  to,  may  at  first  sight  seem  to  afford  an  authority  against  the  rule, 
menu.  ^at  a  P*ea  °f  *be  Statute  of  Frauds  must  be  supported  by  aver- 

ments negativing  the  facts  introduced,  to  take  the  case  out  of  the 
operation  of  the  statute ;  upon  examination,  however,  it  will  be 
found,  that  this  is  not  the  case.  The  bill  prayed  the  specific  per- 
formance of  an  agreement  which  was  not  reduced  into  writing,  and 
alleged  certain  acts  to  show  a  part  performance ;  the  defendant 
pleaded  the  Statute  of  Frauds,  averring  that  there  was  no  contract 
in  writing,  &c.,  but  although  the  plea  was  accompanied  by  an  an- 
swer as  to  the  facts  charged,  to  show  .part  performance,  there  was 
no  averment  in  the  plea  to  negative  them.  The  plea  was  at  first 
overruled,  but  upon  re-argument  the  Court  allowed  it ;  but  although 
this  decision  appears,  in  some  degree  to  militate  against  the  rule,  that 
facts  inconsistent  with  the  plea  must  be  met  by  averments,  it  will 
be  found,  from  the  Report,  not  to  do  so ;  the  question,  in  fact,  was 
not  raised  in  the  argument ;  the  only  point  in  discussion  having 
been,  whether  the  Statute  of  Frauds  could  be  pleaded,  without 
die  plea  being  supported  by  an  answer  denying  that  there  was  a 
parol  agreement ;  the  facts  charged  by  the  bill,  as  apart  perform- 
ance, were  put  out  of  the  case,  the  Court  considering  them  as 
weak  and  trivial,  and  by  no  means  amounting  to  a  part  perform- 
ance. Neither  Whitchurch  v.  Bevis,  nor  Whitbread  v.  Brock- 
hurst  (z),  therefore,  can,  it  is  submitted,  be  ched  as  affording  any 
conclusive  authority  in  contradiction  to  the  rule  above  laid  down ; 
in  addition  to  which  it  must  be  remarked,  that  the  rule  has  since 
teen  recognized  by  Lord  Eldon,  in  Morrison  v.  Tumour  (y),  as 
well  as  by  Lord  Loughborough  in  Bayley  v.  Adams  (z) :  indeed, 
in  a  subsequent  part  of  his  Treatise,  Lord  Redesdale  himself  ap- 
pears to  sanction  the  rule  which  he  had  in  former  editions  laid 
down  (a).    It  cannot,  however,  be  denied,  that  the  point  is  one  of 

(ii)  Whitchurch  v.  Bevis,  2   Bro.        (y)  18  Ves.  175, 182. 
C.C.559.  (*)  6  Ves.  586. 

(x)  Ubi  supra.  (V)  Lord  Red.  298. 

(1)  As  to  the  matter  of  part  performance  and  its  effect  to  take  the  case  out 
of  the  operation  of  the  Statute  of  Frauds,  see  Whitbread  v.  Brockhurst,  1 
Bro.  C.  C.  (Perkins's  ed.)  417,  and  note  (a) ;  Chitty  Cont.  (6th  Am.  ed.)  306, 
and  numerous  cases  cited  in  note  (2)  ;  Tilton  v.  Tilton,  9  N.  Hamp.  385 ; 
Newton  v.  Swasey,  8  N.  Hamp.  9;  2  Story  Eq.  Jur.  §  761 ;  4  Kent,  (5th 
ed.)  451,  452;  Tibbs  v.  Barker,  1  Blackf.  58;  Maryland  Savings  Inst  «. 
Scnroeder,  8  Gill  &  John.  94 ;  Johnson  «.  Glancey,  4  Blackf.  94 ;  notes  to 
Whitchurch  v.  Bevis,  2  Bro.  C.  €.  (Perkins's  ed.)  659-670;  Jones  «.  liar- 
desty,  10  GUI  &  John.  404. 
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considerable  difficulty,  and  as  it  is  now  placed  beyond  all  doubt  ?!***  »»  Bar. 
that  the  benefit  of  the  statute  may  be  had,  if  insisted  on  by     Sp^^f 
answer,  although  a  parol  agreement  be  admitted  (6)  (1)  there  can  \^-s^-*w 
be  little  use  in  pleading  it  in  bar,  at  least  to  bills  seeking  the  ape-  Benefit  of 
eific  performance  of  a  contract.  hndby  answer. 

Wifii  respect  to  bills  relating  to  trusts,  where  there  is  no  declar-  Bills  relating 
ation  of  trust  in  writing,  it  seems  that  there  is  some  doubt  whetb-  to  trusts, 
er  the  rule,  which  has  been  applied  to  parol  agreements,  viz.  that, 
although  the  defendant  confesses  them  by  his  answer,  yet  if  he 
insists  on  the  protection  of  the  statute,  no  decree  can  be  made 
merely  on  the  ground  of  that  confession,  will  be  extended  to  the 
confession  of  a  trust  by  answer  (c)  (2).  In  such  cases,  therefore, 
the  safest  course  will  be  to  meet  the  oase  made  by  the  bill  by  a 
plea  of  the  statute  (d),  negativing  any  matter  charged  by  the  bill, 
which  may  avoid  the  bar  generally  by  way  of  averment  in  the 
plea,  and  particularly  and  precisely  by  way  of  answer  in  support 
of  the  plea. 

It  should  be  subjoined  that,  if  a  defendant,  in  an  answer  admits 
the  agreement,  and  does  not  claim  the  benefit  of  the  statute,  he 
will  be  considered  to  have  waived  it ;  and  that  he  cannot,  after- 
wards, be  allowed  to  insist  upon  it,  although  he  claims  it  by 
answer  to  bUl,  when  amended  (e)  (3). 

Before  quitting  the  subject  of  the  Statute  of  Frauds,  it  may  be  ^ea^^not 
as  well  to  call  the  reader's  attention  to  the  fact,  that  the  Court  be  pleaded  to 

will  not  allow  a  party  to  avail  himself  of  the  Statute  of  Frauds enAle  a?arty 
m  r      *  to  commit  a 

for  the  purpose  of  committing  a  fraud  (4) ;  and,  therefore,  where  fraud. 

(t)  Lord  Red.  268;  Moore  p.  Ed-  (c)  Lord  Red.  268. 

wards,  4  Ve*.  23 ;  Coote  v.  Jackson,  (d)  Ibid.  218 ;  vide  Beames  on  Pleas, 

6  Ves.  17  ;  Blagden  v.  Bradbear,  12  179,  et  seq. 

Yes.  466,  [Sumner's  ed.  note(c)];  (e)  Beames  on  Pleas,  178  and  notes. 
Rowe  v.  Teed,  15  Ves.  375. 

(1)  It  is  now  settled,  that  a  party,  who  admits  a  parol  agreement  by  answer, 
may  nevertheless  have  the  benefit  of  the  statute,  if  he,  by  his  anwer,  prays 
the  benefit  of  it.  If  he  does  not  thus  insist  on  the  benefit  of  the  statute,  he 
most  be  taken  to  renounce  it.  Woods  v.  Dike,  11  Ohio,  455 ;  2  Story  Eq. 
Jar.  <  755-758;  Flagg  v.  Mann,  2  Sumner,  528,  529;  Newton  v.  Swasey, 
8N.  Hamp.  9;  Thompson  v.  Todd,  1  Peters,  C.  C.  388;  Talbot  v.  Bowen, 
1  Marsh.  437 ;  Rowten  v.  Rowten,  1  Hen.  &  Munf.  91 ;  Stearns  v.  Hubbard, 
8  Greenl.  320 ;  Story7  Ecr.  Pi.  §  763 ;  Ontario  Bank  v.  Root,  3  Paige, 
478 ;  Cosine  v.  Graham,  2  raise,  177 ;  Thornton  v.  Henry,  2  Scamman,  219 ; 
Moore  v.  Edwards,  4  Sumner  s  Vesy,  23,  note  (a). 

(2)  Story  Eq.  PI.  §  766,  and  notes. 

(3)  Story  Eq.  PI.  §  763;  2  Story  Eq.  Jur.  §  755 ;  Cosine  v.  Graham,  2 
Paige,  177 ;  Ontario  Bank  v.  Root,  3  Paige,  478 ;  Woods  v.  Dike.  11  Ohio, 
455:  Flagg  v.  Maan,  2  Sumner,  528, 529 ;  Newton  v.  Swasey,  8  N.  Hamp. 
9;  Thornton  v.  Henry,  2  Scammon,  219;  Whitchurch  v.  Bevis,  2  Bio.  C. 
C.  (Perkins's  ed.)  666, 567,  note  (e). 

(4)  Story  Eq.  PI.  §767. 
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a  mere  mortgage  was  contemplated,  and  an  absolute  conveyance 
was  made  by  one,  with  the  intention  of  a  defeazance  being  exe- 
cuted by  another,  which  was  never  carried  into  effect,  the  Court 
will  not  allow  a  defendant  to  avail  himself  of  the  Statute  of 
Frauds,  to  protect  him  in  the  enjoyment  of  the  estate  under 
the  conveyance  (/).  And  so  where  an  heir  at  law  filed  a  bill 
against  a  devisor,  alleging  that  the  devise  was  upon  a  secret 
trust,  for  a  charitable  purpose,  contrary  to  the  statute  9  Geo.  EL 
c.  36,  a  plea  of  the  Statute  of  Frauds  was  overruled  (g).  And 
the  Court  will  never  permit  a  party  to  protect  himself,  by  a  plea 
of  the  statute,  from  discovery,  whether  a  devise  was  obtained  or 
prevented  by  the  undertaking  of  the  devisee  or  heir,  to  do  certain 
acts  in  favor  of  individuals  (h)  (1). 

It  is  to  be  observed  here,  that  sales  before  a  Master  of  the 
Court,  under  a  decree  or  order,  are  not  within  the  Statute  of 
Frauds  (»). 

The  above  statutes,  viz.  — those  for  the  limitation  of  actions  and 
suits,  and  for  the  prevention  of  frauds  and  perjuries,  have  been 
the  object  of  particular  attention  in  the  preceding  pages ;  because, 
they  are  those  which  have  been  most  frequently  the  subject  of 
discussion  before  the  Court ;  but  any  other  public  statute,  which 
may  be  a  bar  to  the  demands  of  the  plaintiff,  may  be  taken  advan- 
tage of  by  a  plea  containing  the  averments  necessary  to  bring  the 
case  of  the  defendant  within  the  statute,  and  to  avoid  any  equity 
which  may  be  set  up  against  the  bar  which  the  statute  creates 
(A).  Thus  in  Hitchins  r.  Lander  (i),  the  statute  32  Hen.  VIII. 
c.  9,  against  buying  ,and  selling  pretended  titles,  was  pleaded, 
and  the  plea  allowed.  And  so  where  a  bill  was  filed  against  a 
bankrupt,  in  respect  of  a  demand  occurring  before  his  bank- 
ruptcy, the  5  Geo.  II.  c.  30,  was  pleaded,  and  the  plea  allow- 
ed  (m)  (2). 


)  Dixon  v.  Parker,  2  Yes.  219, 


(g)  Strickland  v.  Aldridge,  9  Ves. 


e> 


Strickland  i>.  Aldridge,  9  Ves. 

(t)  Attorney-general  v.  Day,  1  Ves. 
218;   Blagden  v.  Bradbear,  12  Ves. 


466. 

(k)  Lord  Red.  274. 

(/)  Coop.  34 ;  vide  etiam,  Wall  v. 
Stubbs,  2  V.  &  B.  354. 

(m)  De  Taatet  v.  Sharp,  3  Mad.  57. 
As  to  pleas  of  the  Statute  of  Bank- 
ruptcy, vide*  ante,  p.  77. 


(1)  Story  Eq.  PI.  §  768  ;  Chamberlain  v.  Ager,  2  Ves.  &  Bea.  259.  See 
also  Burrow  v.  Greenough,  3  Sumner's  Vesey,  152,  note  (a)  ;  1  Story  Eq. 
Jur.  $  256;  2  ib.  §  781 ;  Chitty  Cont.  (6th  Am.'ed.)  56;  Gauflaher  v.  Gual- 
laher,  5  Watts,  200. 

(2)  In  reference  to  the  plea  of  usury,  see  New  Orleans  G.  L.  &  B.  Co.  v. 
Dudley,  8  Paige,  452 ;  Dyer  v.  Lincoln,  11  Vermont,  300 ;  Lane  v.  Ellxey, 
4  Hen.  &  Munf.  504  ;  S.  C.  6  Rand.  661 ;  S.  C.4  Munf.  661 ;  Chambers  «. 
Chambers,  4  Gill  &  John.  420 ;  Shed  v.  Garfield,  6  Vermont,  39 ;  Vroom  v. 

Ditmas,4  Paige,  526. 
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A  private  or  local  statute  may  also  be  pleaded  in  the  same  man-   Pleas  in  Bar. 
ner.    Thus,  to  a  bill  impeaching  a  sale  of  land  in  the  fens,  by  the       Fraud* 
conservators  under  the  statute  for  the  draining   the  fens,  the  de-  v^~v-^^ 
Jeodant  pleaded  the  statute,  and  that  the  sale  was  made  within  ^**  °*  Pri" 
and  according  to  the  statute,  and  the  plea  was  allowed  (»).    It  is  acta. 
to  be  observed!  that  a  plea  of  a  private  Act  of  Parliament  must 
state  the  Act,  or  at  least  so  muoh  of  it  as  relates  to  the  matter  in- 
sisted upon ;   and  it  seems  that,  although  an  Act,  which  is  in  its 
nature  private  or  local,  contains  a  clause  directing  that  it  shall  be 
recognized  in  Courts  as  a  public  Act,  such  a  clause  will  not 
dispense  with  the  necessity  of  setting  it  out  (o). 

A  plea  of  a  statute  must  be  put  in  upon  oath,  for  although  the  Plemj  of  gUi> 
statute  itself  is  matter  of  record,  the  averments  necessary  to  bring  utea  moat  be 
the  case  within  it,  are  matters  in  pais,  which  must  be  supported  *pon  oatb* 
by  the  oath  of  the  party  (p)  (1). 

2.  We  come  now  to  the  consideration  of  those  pleas  in  bar,  piea  for  mat' 
which  consist  of  matters  recorded,  or  as  of  record  in  the  Court  tors  °f  record. 
itself,  or  some  other  Court  of  Equity,  or  in  some  Court  not  a 
Court  of  Equity  (?).  (2). 

A  decree  or  order  of  the  Court,  by  which  the  rights  of  the  par-  rjecree  0f  ^ 
ties  hare  been  determined,  or  another  bill  for  the  same  matter  dis-  Court  of  Chan- 
missed,  may  be  pleaded  to  a  new  bill  for  the  same  matter ;  and  cerjr< 
this,  even  if  the  party  bringing  the  new  bill  were  an  infant  at  the 
time  of  the  former  decree :  for  a  decree  enrolled  can  only  be  alter- 
ed upon  a  bill  of  review  (r)  (3). 

By  the  original  practice  of  the  Court,  a  decree  or  order  dismiss-  Decree  or  or- 
ing  a  former  bill  for  the  same  matter  could  only  be  pleaded  in  bar  der  of  dismis- 
to  a  new  bill,  where  the  dismission  had  been  upon  the  hearing  (s) ;  ***  > 
for  a  dismissal  was  a  bar  only,  where  the  Court  had  determined  ^0fre*  ioU.*0 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  his  bill.    It 
was  not,  however,  necessary,  in  order  to  entitle  a  defendant  to 

(n)  Brown  *.  Hamond,  2  Ch.  Ca.       (p)  Wall  a.  Stubba,  2  V.  &  B.  354. 
~x  (a)  Lord  Red.  837. 


(*)  Nabob  of  Arcot  v.  E.  I.  Com-        (r)  Ibid, 
nj,  3  Bro  "  ~  ~        "  ~  ' 

371,  S.  C. 


rnj,  3  Bro.  C.  C.  292, 309;  1  Yea.        (a)  Ibid. 
3 


(1)  1  Smith,  Ch.  Pr.  (2d  Am.  ed.)  232. 

(2)  If  a  former  decree  ia  relied  upon  it  muat  be  duly  pleaded.  Galloway 
a.  Hamilton,  1  Dana,  575;  Ferguson  v.  Miller,  5  Ohio,  459.  Or  it  may  be 
aet  up  in  the  anawer.  White  a.  Bank  of  U.  States,  6  Ohio*  528 ;  S.  P.  Stra* 
der  a.  Byrd,  7  Ohio,  184. 

(3)  A  bill  regularly  diemieaed  upon  the  merit*,  where  the  matter  has  been 
passed  upon,  and  the  dismissal  ia  not  without  prejudice,  may  be  pleaded  in 
bar  of  anew  bill  for  the  same  matter.  Perine  a.  Dunn,  4  John.  Ch.  142. 
See  Neafie  v.  Neafie,  7  John.  Ch.  1 ;  Story  Eq,  PL  §  793;  Wilcox  v.  Bad* 
far,  6  Ohio,  406;  French  a-.  French,  8  Ohio,  214. 
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plead  a  former  suit  and  decree  of  dismissal,  that  the  decree  should 
have  been  made  upon  discussion  of  the  merits ;  if  the  dismissal 
had  been  merely  for  want  of  evidence,  the  decree  would  have  been 
equally  a  bar  to  another  suit  (t).  The  117th  Order,  of  May, 
1845,  has  in  some  respects  changed  this  practice,  for  it.  directs 
that  "  If  the  plaintiff  after  the  cause  is  set  down  to  be  heard 
causes  the  bill  to  be  dismissed  on  his  own  application,  or  if  the 
cause  is  called  on  to  be  heard  in  Court,  and  the  plaintiff  makes 
default,  and  by  reason  thereof  the  bill  is  dismissed,  then,  and  in 
such  case,  such  a  dismissal  is,  unless  the  Court  otherwise  orders, 
to  be  equivalent  to  a  dismissal  on  the  merits,  and  may  be  pleaded 
in  bar  to  another  suit  for  the  sarnie  matter."  Under  the  old  prac- 
tice, an  order  dismissing  a  bill  upon  an  election  by  the  plaintiff  to 
proceed  at  Law  (w),  or  for  want  of  prosecution  (x),  was  not  a  bar 
to  another  bill,  and  it  does  not  seem  that  in  these  cases  the  Order 
above  stated  has  affected  the  practice. 

A  decree  cannot  be  pleaded  in  bar  of  a  new  bill,  unless  it  is 
for  the  same  matter  as  the  bill  to  which  it  is  pleaded  (3)  ;  there- 
fore, a  decree  in  a  former  suit,  for  an  account  of  tithes,  could  not 
have  been  pleaded  to  a  bill  for  the  tithes  of  any  subsequent  year 
(y).  It  must  also  be  conclusive  of  the  rights'of  the  plaintiffs  in  the 
bill  to  which  it  is  pleaded,  or  of  those  under  whom  they  claim  ; 
therefore,  a  decree  against  a  mortgagor  and  order  of  foreclosure 
enrolled,  will  not  be  deemed  a  bar  to  a  bill  by  intervening  incum- 
brancers, to  redeem,  although  the  mortgagee  had  no  notice  of  their 
incumbrances  (z). 

The  decree  must  also  be  in  its  nature  final,  or  afterwards  made 
so  by  order,  or  it  will  not  be  a  bar  (b)  (1).  Therefore,  a  decree  for 
an  account  of  principal  and  interest  due  on  a  mortgage,  and  for  a 
foreclosure  in  case  of  non-payment,  cannot  be  pleaded  to  a  bill  to 
redeem,  unless  there  has  been  a  final  order  of  foreclosure  (c) ;  nor 
can  a  decree,  which  has  been  made  upon  default  of  the  defendant 
in  not  appearing  at  the  hearing,  be  pleaded  without  an  order  mak- 
ing the  decree  absolute ;  the  terms  of  such  a  decree  being  always, 


(f)  Jones  v.  Nixon,  1  Tounge,  359. 

(u)  Countess  of  Plymouth  v.  Bla- 
don,  2  Vera.  32 j  ante,  p.  176. 

(x)  Brandtyn  v.  Ord,  1  Atk.  571. 

fa)  Minor  Canons  of  St.  Paul's  v. 
Cnckett,  Wightw.  30. 


(x)  Morrett  v.  Westerne,  2  Vera. 
663;  1  Eq.'Ca.  Ab.  164,  S.  C;  vide 
ante,  p.  324 ;  Lord  Red.  238. 

(b)  Lord  Red.  237. 

(c)  Senhouse  t>.  Earle,  2  Ves.  450. 


(3)  See  Neafie  t>.  Neafie,  7  John.  Ch.  1 ;  Lyon  v.  Talbnadge,  14  John. 
501 ;  Menude  v.  Delaire,  3  Desaus.  44. 
(1)  See  Neafie  v.  Neafie,  7  John.  Ch.  1 ;  Story  Eq.  PI.  §  791. 
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that  it  shall  be  binding  on  the  defendant,  unless  on  being  served  Pleas  in  Bar. 
with  a  writ  of  subpoena  for  the  purpose,  he  shall  show  cause  to  the  ^^^^^^^ 
contrary  (if). 

A  plea  of  a  decree  founded  on  a  particular  deed,  which  it  is  the  when  decree 
object  of  the  second  suit  to  set  aside,  on  the  ground  of  fraud  dis-  "»»7  he  plead- 
eorered  since  the  decree  made,  would  not  be  good  (c).    If,  how-     '       f     , 
ever,  a  bill  is  brought  to  impeach  a  decree,  on  the  ground  of  fraud  alleged, 
used  in  obtaining  it,  (which  may  be  done  without  the  previous 
leave  of  the  Court,)  the  decree  may  be  pleaded  in  bar  of  the  suit, 
with  proper  averments,  and  an  answer  negativing  the  charges  of 
fraud  (f)  (1).    It  is  presumed  also,  that,  even  in  the  case  last  put, 
of  a  bill  to  impeach  the  deed  upon  which  a  decree  has  been  foun- 
ded, a  plea  of  the  decree,  supported  by  similar  averments  and  an- 
swers, would  be  good. 

A  decree  must  be  signed  and  enrolled,  or  it  cannot  be  taken  ad-  Decree  must 
vantage  of  by  plea  (#),  though  it  may  be  insisted  upon  by  way  of  ^Jf^jl and 
answer  (A)  (2).    But,  although  a  decree  not  signed  and  enrolled 
cannot  be  pleaded  directly  in  bar  of  the  suit,  Lord  Redesdale  is  of 
opinion  that  it  may  be  pleaded  to  show  that  the  bill  has  been  ex- 
hibited contrary  to  the  usual  course  of  the  Court,  and  ought  not, 
therefore,  to  be  proceeded  upon  (t) ;  for,  if  the  decree  had  appear- 
ed upon  the  face  of  the  bill,  the  defendant  might  have  demur- when  not 
red  (k) ;  a  decree  not  signed  and  enrolled  being  to  be  altered  only  B1ffD«d  and 
upon  rehearing,  as  a  decree  signed  and  enrolled  can  be  altered  on- 
ly upon  bill  of  review  (/). 

As  a  plea  of  this  kind  proceeds  upon  the  ground,  that  the  same  What  plea  of 
matter  was  in  issue  in  the  former  suit,  and  as  every  plea  that  is  set  former  decree 
up  as  a  bar  must  be  ad  idem  (m),  the  plea  should  set  forth  so  much 

(d)  Lord  Red.  237.  (t)  Kinsey  «.  Kinsey,  ubi  supra, 

(e)  Wing  v.  Wing,  2  Mod.  109;  2    notis. 

Eq.€a.  Ab.  71,S.C.  (&)  Wortley  v  Birkhead,  3  Atk. 

(/)  Lord  Red.  239.  809 ;  2  Yes.  571,  S.  C. ;  Granville  v. 

(g)  Anon.  3  Atk.  809;  Kinsey  v.  Ramsden,  Bunb.  56. 

Kinsey,  2  Yes.  577.  (I)  Lord  Red.  239. 

(A)  Ibid.;   Charles   «.  Rowley,  2  (m)  Per  Lord  Hardwicke,  2  Atk. 

Bro.  P.  C.  485.  603. 


s 


Story  Eq.  PI.  j  794. 

,  ,  Story  Ea.  PI.  §  790. 

Although  a  decree  cannot  be  pleaded  in  bar  if  it  is  not  inrolled,  vet,  in  such 
a  ease,  it  may  be  insisted  on  by  way  of  answer.  Davoue  v.  Fanning,  4  John. 
Ch.  199.  It  will  not  be  allowed  on  the  hearing,  unless  set  up  in  the  answer, 
or  (if  inrolled)  pleaded.    Lyon  v.  Tallmadge,  14  John.  501. 

A  prayer  in  the  answer,  that  the  pleadings  and  proofs,  in  a  former  suit, 
may  oe  made  a  part  of  the  cause,  does  not  present  the  decree  ;  and  although 
it  be  copied  in  the  transcript,  it  will  not  be  regarded.  Galloway  v.  Hamilton, 
1  I>mna;576. 
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of  the  former  bill  and  answer  as  will  suffice  to  show  that  the  aame 
point  waa  then  in  issue ;  and,  therefore,  where  the  defendant  plead* 
ed  only  that  a  bill  was  brought  for  an  account  and  a  decree  made, 
Lord  Hardwicke  considered  the  plea  as  defective  (n). 

Where  the  bill  seeks  to  impeach  the  decree  on  the  ground  of 
fraud,  the  alleged  fraud  must,  as  we  ha?e  seen,  be  negatived  by 
averments  in  the  plea,  supported  by  an  answer  fully  denying 
them  (o).  But  as  the  averments  negativing  the  charges  of  fraud 
are  used  merely  to  put  the  fact  of  fraud,  as  alleged  by  the  bill,  in 
issue  by  the  plea,  they  may  be  expressed  in  the  most  general  terms, 
provided  such  terms  are  sufficient  to  put  the  charges  in  the  bill 
fully  in  issue.  The  answer,  however,  as  to  the  facts  of  fraud 
alleged  in  the  bill,  must  be  so  full  as  to  leave  no  doubt  on  the  mind 
of  the  Court,  that  upon  that  answer,  if  not  controverted  by  evi- 
dence on  the  part  of  the  plaintiff,  the  fact  of  fraud  could  not  be 
established  (p)  (1). 

Pleas  of  a  former  decree,  as  well  as  those  of  another  suit  de- 
pending, are  generally  referred  to  the  Master  to  inquire  into  the 
fact  (0) ;  and  if  the  Master  report  the  fact  true,  the  bill  stands 
instantly  dismissed,  unless  the  Court  otherwise  ordered  (r).  The 
plaintiff  may,  however,  except  to  the  Master's  report,  and  thus 
bring  on  the  matter  to  be  urged  before  the  Court  (5).  He  may 
also,  if  he  conceives  the  plea  to  be  defective  in  point  of  form  or 
otherwise,  independently  of  the  mere  truth  of  the  fact  pleaded, 
set  the  plea  down  to  be  argued,  as  in  the  case  of  pleas  in  general  (f  )• 
It  is  to  be  observed,  that  the  reference  to  inquire  into  the  truth  of 
the  plea,  must  be  obtained  by  the  plaintiff  (u)  ;  and  that  in  Mor- 
gan v.  Morgan  (z),  it  was  laid  down  by  the  Lord  Chancellor  as  a 
rule,  that  where  a  defendant  pleads  a  decree  of  dismission  of  a 
former  cause  for  the  same  matters,  in  bar  of  the  plaintiff's  demand 
upon  a  new  bill,  if  the  plaintiff  does  not  apply  to  the  Cpurt  that 
it  may.be  referred  to  a  Master  to  state,  whether  there  is  such  a  de- 


Cm)  Child  v.  Gibion,  2  Atk.  60S. 
(o)  Lord  Red  239. 
(p)  Ibid. ;  vide  ante,  160. 
(q)  Ante,  178 ;   aee  Jonea  v.  Se- 
gueira,  ]  Ph.  82. 


(r)  Lord  Red.  SOS. 

(*)  Ibid. 

(0  Ibid. 

(»)  1  Newl.  68. 

(x)  1  Atk.  54. 


(1)  Where  a  bill  charged  mierepreaentation,  coercion  and  jfraud  in  procur- 
ing the  releaee  of  a  debt,  and  the  defendant  put  pa  a  plea  and  answer ,  and  in 
hia  pjlea  inaiated  on  the  release  in  bar,  without  noticing  the  allegation  of 
fraud,  though  in  the  answer  it  waa  fully  met  and  denied,  *t  waa  held  that  the 
plea  waa  bad.    Allen  9.  Randolph,  4  John.  Ch.  693. 
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cree,  but  sets  down  the  cause  upon  the  new  bill  for  hearing,  it  is  a   n^»  inBar. 
waiter  of  his  right  of  application  for  such  reference,  and  the  Court 
will  hear  it. 


As  the  ground  of  the  defence  by  plea  of  a  decree  signed  and  Decree  or  or- 
enrolled  is,  that  the  matter  has  been  already  decided,  a  decree  of  de*  ^A*^ 
any  Court  of  Equity,  in  its  nature  final,  or  made  so  by  subsequent  Equity. 
order,  may  be  pleaded  in  bar  of  a  new  suit  (y). 

A  plea  in  ^ar  of  matters  of  record,  or  of  matters  in  the  nature  Plea  of  mat- 

of  matters  of  record  in  some  Court,  not  being  a  Court  of  Equity,  to™.of 'ecofd 
«.  *    i       «  «  ,        »    *  \    J '  not  in  Equity. 

may  be,  1st,  a  Fine ;  2nd,  a  Recovery ;  3rd,  a  Judgment  at  Law, 

or  sentence  of  some  other  Court 

1.  A  Fine  is  a  record  of  the  Court  in  which  it  has  been  levied,  Of  a  fine  and 
and,  if  levied  before  the  31st  of  December,  1833  (z),  is  equally  no™1**  0) 
good  as  a  bar  in  Equity  as  it  is  at  Common  Law,  provided  it  be 

pleaded  with  proper  averments  (a). 

In  a  plea  in  Equity  of  a  fine  non-claim,  the  same  strictness  is  Averment*. 
required  as  at  Law;  therefore,  where  a  defendant,  instead  of  aver- 
ring positively  that  the  party  levying  the  fine  was  actually  seized, 
averred  that  he  was  seized,  or  pretended  to  be  seized,  the  plea 
was  held  to  be  bad  (b). 

A  plea  of  a  fine  and  non-claim  can  now  only  be  made  use  of  Fines  abol- 
where  the  fine  has  been  levied  before  the  31st  December,  1883,  wiU.l^.c.47. 
the  3  &  4  Will.  IV.  c.  74,  having  abolished  that  species  of  assur- 
ance from  that  date,  and  substituted,  in  its  stead,  a  more  simple 
form,  by  deed  enrolled  in  the  High  Court  of  Chancery,  within 
six  months  from  the  date  thereof  (c). 

2.  A  common  recovery  duly  suffered,  like  a  fine,  is  a  record  of  Of  a  common 
the  Court  in  which  it  has  been  suffered  ;  and  if  it  has  been  suf-  recovery- 
fered  previously  to  the  31st  of  December,  1833,  such  recovery 

may  be  pleaded  in  Equity,  as  well  as  at  Law,  if  the  estate, 
limited  to  the  plaintiff,  or  under  which  he  claim!,  is  thereby  bar- 

(y)  Lord  Red.  245;  Fitzgerald  v.  Baggot,  1  Ch.  Ca.  278;  2  Swanst. 

Fitzgerald,  5  Bro.  P.  C.  567;  vide  610;  Watkina  v.  Stone,  2  S.  &  S. 

etiam,  Jones  v.  Nixon,  1  Tounge,  560 ;  Story  v.  Lord  Windsor.  2  Atk. 

359.  630. 

(z)  Vide  statute  3  <fe  4  Will.  IV.  c.        (b)  Ibid. ;  2  Atk.  602 ;  Dobson  v. 

74.  Leadbeater,  13  Yes.  232;   2  Vera. 

(«)  Lord  Red.  251 ;    Thynne   v.  190. 
Cary,  W.  Jones,  416;  Salisbury  v.        (c)  Sects.  40,  41. 

(1)  Story  Eq.  Fl.  §  771,etteq. 
VOL.  i.  64 
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Pleas  in  Bat.  red  (d),    Since  the  statute  3  &,  4  Will.  IV.  c.  74,  common  raw 
R^y^ri^^  eries  can  be  no  longer  suffered ;  bat  where  an  estate  tail  has  been 
abolished  by  3  barred,  by  the  execution  of  a  deed  executed  and  enrolled  in  the 
?  74      *         Court  of  Chancery,  within  the  provisions  of  that  Act,  such  deed 
and  enrolment  may  be  shown  to  the  Court,  by  plea,  instead  of  a 
recovery. 
Form  of  Plea.      The  form  of  a  plea  of  recovery  appears  to  be  nearly  the  same 
in  Equity  as  at  Law ;  in  Attorney-general  v.  Sutton  (e),  the  suf- 
fering of  the  recovery  appears  to  have  been  averred  in  the  follow- 
ing form, "  That  Thomas  Sutton,  the  testator's  nephew,  being 
tenant  in  tail  by  the  will,  had  suffered  a  common  recovery*  and 
thereby  barred  the  charities." 
3.  The  judgment  of  a  Court  of  ordinary  jurisdiction,  i*also  a 
Of  a  judgment  matter  of  record,  which  may,  in.  general,  be  pleaded,  in  bar  to  a 
oidhiCottra^.  i0*i  ***  CnWM50ry»  provided,  such  judgment  has  finally  determined 
diction!  Jam  the  rights  of  the  parties.(/)  (1).    Thus  a  judgment. of  a  Court 
Of  Courts  of    of  Common  Pleas  in  a  writ  of  right  (gr),  or  a  v^rdictf  aadjudgr 
Common  Law.  meai  mtei*A  thereon  in  a  Court  of  Common  Law,  have  been  held 
to  be  a  good  bar  in  a.  Court  of  Equity,  fori  the  same  matter  (A). 
So  it  seems  that  a  plea  of.  a  nonsuit,  in  an  action,  of  troaer,  has 
been  allowed  as  a  good  plea(i). 

In  Behrens  v.  Pauli  (k),  a  plea,  that  a  verdict  and  judgment  m 
in  the  Lord  Mayor's  Court  had  been  obtained  by  the  defendant 
against  the  plaintiff  on  the  same  matter,  in  respect  of  which  relief' 
was  sought  by.  the  bill,  wan  allowed  by  Lord  Langdale,  M>  &.,  on 
the.  ground  that  the*  Lord  Mayor's  Court  wa&  a  Count  of  compe*. 
tent  jurisdiction  to  decide  the  case ;  and>  although  the  decision,  of 
the  Master  of  the  Rolls  was.  afterwards  overruled  by  Lord  Cot* 

(d)  Lord  Red.  253 ;  Attorney-gen.  For  the  effect  of  a  judgment  at  Law, 
era!  e.  Sutton,  1  P.  Wmi.  754.  when  given  in  evidence  in  a  anit  in 

(e)  L  P.  Wins.  754 ;  3  Bro.  P.  C  Equity,  see  Pearce  v.  Gray,  9  Y.  4t 
75.  C  322 ;  ex  parte  Mudie,  13  Law.  Jour. 

(/)  Lord  Red.  355.  N.  S.,  Bankruptcy,  35 ;  Protheroe  v. 

&)  Sidney  v.  Perry,  ib.  Forman,  3Sw.  337 ;  Harmon  *  Net* 

(A)  Wilcox  e.  8turt,  1  Vern.  78;  tleehip,  2  M.  &  K.423. 

Bluck  v.  Elliot,  Finch,  13;   Pitt  e.  (%)  Wilcox  v.  Sturt,  ubi  anpra; 

Hill,  ib.  70;  Cornell  «.  Warren,  ib.  vide  etiam,  Cornell  n.  Warren,  ubi 

235  ;  Temple  v.  Lady  Baltmglaas,  ib.  supra. 

27&;  Williams  v.  Lee,  3  Atk.  233.  (k)  1  Keen,  456. 


(1)  See  Cammann  v.  Traphagan,  1  Saxton,  If ,  J.  38 ;  Story  Bq.  PL  §  716, 
and  note ;  Standiah  v.  Parker,  2  Pick.  (3d.  ed.)  33,  and*  notes,  h  3*  3,  and 
cases  cited;  Van  Wych  *.  Seward,  1  Edw.  327. 

A  judgment  on  the  merit*,  which  will  bar  any  other  suit  at  law  on  the 
amine  cause  of  action,  will  also  bar  a  suit  in  Chancery!  on. the  awe  oamae  of 
action.  Hunt  v.  Terril,  7  J.  J.  Marsh,  68,  70.  A  Judgment  on  either  espe- 
cial verdict  or  on  demurrer  to  evidence  has  this  effect.    Ib. 
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tenham,  in  Behrens  e.  Sieveking  (/),  it  was  merely  upon  the  Pleasjnjlar. 
groand  of  an  informality  in  the  plea,  in  not  allowing  that  the 
subject-matter  of  the  sait,   in  the  Lord  Mayor's   Court,   was 
the  same,  and  that  the  proceedings  were  taken  for  the 


It  is  not  neccoBfcry  that  the  Ooert,  the  judgment  of  which  is 
pleaded,  sbonid  be  a  €ourt  of  Common'  Law ;  the  sentence  of  any 
Court  may  be  a  proper  defence  by  way  of  plea.    Thus,  it  seems  Court  of  Ad- 
that  a  sentence  of  a  Court  of  Admiralty  will,  if  properly  pleaded,  mir&lt7- 
be  a  good  plea  (»).     And  so  may  a  sentence  of  an  fieolestastical  Ecclesiastical 
Court  (n) ;  upon  this  ground  it  is  that  a  wtfl  and  probate,  even  in  Court 
the  common  form,  in  the  proper  Ecclesiastical  Court,  whioh  is  in 
the  nature  of  a  sentence,  is  a  good  ffea  to  a  biH  by  persons  claim- 
ing as  next  of  km  to  a  person  supposed  to  nave  died  intestate  (o). 
If  fraud  in  obtaining  the  will  is  charged,  that  is  not  a  sufficient 
equitable  ground  to  impeach  a  probate,  for  the  parties  may  resort  Probate  of 
to  the  Ecclesiastical  Court,  whioh  is  competent  to  determine  the  wiU< 
question  of  fraud  (  p)  (1),  unless  indeed  the  case  be  one,  in  which 
the  fraud  has  not  gone  to  the  whole  will,  but  only  to  some  particu- 
lar clause,  or  in  which  it  has  been  practised  to  obtain  the  consent 
of  the  next  of  kin  to  the  probate*  in  which  oases  the  Court  has 
laid  hold  of  these  circumstances  to  declare  the  executor  a  trustee 
for  the  next  of  kin  (q).    Where  there  are  no  such  circumstances 
in  the  case,  the  probate  of  the  will  is  a  clear  bar  to  a  demand  of 
personal  estate  (r) ;  and  where  a  testator  died  hi  a  foreign  country, 
and  left  no  goods  in  any  other  country,  probate  of  his  will,  accord- 
ing to  the  law  of  that  country,  was  determined  to  be  a  sufficient 
defence  against  an  administrator  appointed  in  England  (s) ;  but 
such  foreign  probate  will  not  do,  if  there  are  any  goodB  in  England, 

for  in  that  case  the  will  must  be  proved  here.    ft  is  not,  indeed,  Sentence  of  a 

foreign  comrt. 

(Z)  2 M.  AC.  602.  diner,  2  P.  Wins.  287;  Bennet  v. 

(»)  Parkinson  v.  Lecraa,  cited  Ld.  Wade,  2  Atk.  324 ;  Kerrick  v.  Brant- 
Red.  257.  by,  7  Bro.  P.  C.  437 ;  Meadow*  t>. 

(a)  Penvill  ».  Lutcomb,  2  Jao.  A-  Duchefet   of  Kingston,  Amb.  756 ; 

W.  201.  Griffiths  «.  Hamilton,  12  Yen.  298. 

(9)  Janncy  v.  8e*ry,  1  Vera.  997;  (q)  Lord  Red.  257;  Barneeley  v. 

Lord  Red.  257 ;  Barry  v.  Jackson,  1  Powel,  1  Vea.284 ;  Mariot  v.  Mariot, 

T.  A  C.  585.  1  9tran.  566;  Meadows  v.  Duchess 

(p)  Lord  Red.  257 ;    Archer  «.  of  Kingston,  Amb.  762,  3 ;  but  see 

M osse,  2  Vera.  8 ;  Nelson  v.  Oldfield,  Allen  v.  M'Pherson,  1  Ph.  133 ;  Gin- 

%  Vera.  76 ;  Attorney-general  v.  Ry-  gell  v.  Home,  9  Sim.  539. 

der,  2  Cha.  Ca.  178 ;  Plume  t>.  Beafe,  (r)  Lord  Red.  258. 

1  F.  Wins.  388 ;  Stephenton  «.  Oar.  («)  Janncy  v.  Bealey,  1  Vera,  397. 

(1)  See  Story  Eq.  PI.  §  782. 
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Pleas  in  Bur. 

Court  most 
have  foil  juris- 
diction. 

Decree  must 
be  final, 


unless  equita- 
ble circum- 
stances against 
it. 


Where  no 
equi  table 
grounds  to 
4Toid  it. 


necessary  in  every  case  that  the  Court  whose  sentence  is  pleaded 
should  be  an  English  Court ;  the  sentence  of  a  foreign  Court  may 
be  a  proper  defence  by  way  of  plea  (t)  (1).  But  the  Court  pro- 
nouncing the  sentence  must  at  least  have  had  full  jurisdiction  to 
determine  the  rights  of  the  parties  (ti).  Indeed  the  last  requisite 
is  necessary  in  all  pleas  of  this  nature :  it  is  also  necessary,  that 
the  sentence  pleaded  should  be  final,  and  not  "an  interlocutory  pro- 
ceeding (x). 

Although  a  final  judgment  of  a  Court  of  competent  jurisdiction, 
whether  in  this  or « any  other  country,  will,  as  we  have  seen,  operate 
as  a  bar  to  a  claim  for  the  same  matter  in  a  Court  of  Equity,  yet 
if,  from  any  circumstance,  such  as  fraud,  mistake  or  surprise,  it  is 
against  conscience  that  the  defendant  should  avail  himself  of  such 
a  bar,  a  Court  of  Equity  will  interfere  to  set  it  aside  (y)  (2). 
Where,  however,  a  bill  for  that  purpose  is  filed,  the  defendant  may 
plead  the  judgment  in  bar,  negativing  by  averments,  and  denying 
by  answer,  the  equitable  circumstances  alleged  in  the  bill,  upon 
which  the  judgment  is  sought  to  be  impeached  (3). 

It  is  to  be  observed,  that  where  a  bill  itself  states  a  sentence  of 
another  Court,  without  alleging  any  equitable  matter  to  avoid  it,  a 
plea  of  that  sentence  will  not  hold,  because  it  brings  forward  no 
new  matter,  and  the  defendant  ought  to  have  demurred  (2) ;  and 
upon  this  ground  it  appears  to  be  the  opinion  of  Lord  Redesdale, 
that  where  a  bill  was  filed,  by  an  executor,  who  had  assented  to  a 
specific  bequest,  to  set  aside  a  verdict  and  judgment  in  trover,  ob- 
tained by  the  specific  legatee,  on  the  ground  that  trover  would  not 
lie  for  a  legacy,  and  that  the  damages  given  by  the  jury  were  ex- 
cessive, and  the  defendant  pleaded  the  verdict  and  judgment  in  bar, 
the  defence  ought  to  have  been  by  demurrer,  as  there  was  no 
charge  in  the  bill  requiring  averment  in  support  of  the  bill  (a) ; 


(t)  Lord  Red,  255;  Newland  t>. 
Horseman,  1  Vera.  21 ;  2  Ch.  Ca.  74, 
S.  C. ;  Burrows  v.  Jamereau,  Sel.  Ca. 
in  Cha.  69 ;  1  Dick.  48,  S.  C. ;  Gage 
v.  Bulkeley,  3  Atk.  215;  White  v. 
Hall,  12  Ves.  321. 

(tt)  Gage  v.  Bulkeley,  ubi  supra. 

(as)  Samuda  v.  Furtado,  3  Bro.  C. 
C.  70,  71. 

(y)  As  to  the  circumstances  whioh 


will  be  sufficient  to  impeach  &  verdict 
and  judgment  in  Equity,  vide  Wil- 
liams v.  Lee,  3  Atk.  223 ;  Samuda  v. 
Furtado,  supra.  If  no  such  equit- 
able circumstances  are  alleged  in  the 
bill,  the  defendant  may  demur,  Lord 
Red.  256. 

(z)  Williams  v.  Lee,  3  Atk.  223. 

(a)  Lord  Red.  255. 


(1)  Story  Eq.  PI.  §  783 ;  Story  Confl.  Laws,  §  584-618. 

(2)  Mitford  Eq.  PL  by  Jeremy,  (5th  Am.  ed.)  123,  note  (2),  and  cases 

(3)  Story  Eq.  PI.  §  784. 
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upon  the  same  principle  where  the  probate  of  a  will  is  impeached  ***** in  Bw- 
on  the  ground  of  fraud  used  in  obtaining  ft,  the  defence  should  be  K**^s*m*0/ 
bj  demurrer,  because  as  fraud  is  not  a  sufficient  equitable  ground 
to  inpeack  the  probate  (6),  the  mere  setting  np  of  the  probate, 
which  appears  upon  the  bill,  is  not  a  sadicient  averment  of  a  new 
fret  to  support  a  plea. 

Pleas  in  bar  of  matter  nt  pais  only  are,  principally :  1,  Of  a  Of  matter*  in 
stated  account ;  %  Of  a  release  ;  8,  Of*  an  award ;  4,  Of  an  agree-  F*9' 
ment ;  5,  Of  a  title,  founded,  either  on  adverse  possession,  or  on 
a  will,  or  conveyance,  or  other  instrument  affecting  the  right  of 
the  parties ;  6*  Of  a  purchase  for  valuable  consideration  without 
notice  of  the  plaibtiflTs  titi& 

1.  A  plea  of  a  stated  Account  is  it  good  bar  to  a  bill  for  an  ae-  Of  a  stated  ac- 
count (e)  (1)  ;  for  there  is  no  rule  more  strictly  adhered  to  in  this  count* 
Court,  than  that  when  a  fcfendaht  sets  forth  a  stated  account,  he 
shall  not  be  obliged  to  go  upofi  a  genera!  one,  because  very  often 
the  opening  of  a  stated  acfeotmt  would  unravel  a  perplexed  affair 
which  might  otherwise  rethatn  in  the  dark  (<f)  (2). 

In  order  to  support  a  plea  of  a  stated  afeeount,  it  must  be  shown  Account  most 
to  have  been  ina)  (e) ;  it  is  not  sufficient  to  allege  that  there  has  be  finaL 
been  a  dividend  made  between  the  parties,  which  implied  a  settle- 
ment ;  ft*  A  dividend  may  be  Marie  upon  a  supposition  that  the  es- 
tate wiH  amount  to  so  nVtteh,  but  may  be  still  subject  to  ah  account 

being  stated  afterwards.    A  man  who  pleads  a  stated  account  must : — ??.Uit  ** 
»        .  .  «  .  ........  .  .  in  writing. 

show  it  was  m  writing,  and  likewise  the  balance  in  writing,  or  at 

least  set  forth  Vrhat  the  balance  #as  (/).  It  does  not,  however, 
seem  to  be  necessary  to  aver,  that  the  account  was  settled  between 
the  parties  upon  a  minute  investigation  of  items*  —  a  general  agree- 
ment or  composition  will  be  sufficient  (g) ;  nor  will  the  circum- 

(•)  8upro,  €30.  Coop.  Eq.  PI.  977. 

(c)  Lord  Red.  258  ;    Dawson   v.  (e)  Dawson  v.  Dawson,  ubi  sup. 
Dawson,  1  Atk.  1.  (/)  Burk  v.  Brown,  2  Atk.  399. 

(d)  Sumner  v.  Thorp,  2  Atk.  1 ;  (g)  Sewell  v.  Bridge,  1  Ves.  297. 


Q)  See  the  form  of  a  plea  of  a  stated  account,  Willis,  550. 

What  will  constitute  a  stated  account  in  the  sense  of  a  Court  of  Equity, 
is  ia  some  measure  dependent  on  the  circumstances  of  the  case.  1  Story  Eq. 
Jur.  §  586. 

A  stated  account  properly  exists  only  where  the  accounts  have  been  ex- 
amined, and  the  balance  admitted  as  the  true  balance  between  the  parties, 
without  having  been  paid.  When  the  balance  thus  admitted  is  paid,  the 
account  is  deemed  a  settled  account.  Endo  v.  Caleham,  1  Younge,  306 ; 
Capon  v.  Miles,  13  Price,  767  j  Weed  v.  Small,  7  Paige,  573 ;  1  Story  Eq.  PI. 

(S)  Story  Eq.  Jur.  527 
64# 


Pleas  in  Bar.  stance  of  the  account  appearing  to  have  been  settled,  errors  ex* 
opted,  be  a  sufficient  ground  to  open  a  settled  account,  unless 
specific  errors  are  pointed  out  in  the  bill  (A)  (1). 

It  may  be  observed,  that  a  stated  account  will  not  operate  as  a 
bar  to  a  discovery,  where  the  plaintiff  is  entitled  to  such  discovery, 
not  for  the  purpose  of  any  proceeding  between  him  and  the  defen- 
dant, but  to  enable  him  to  protect  himself  from  claims  by  other 
people  ;  therefore,  where  a  bill  sought  from  a  trustee  for  sale  a 
discovery  of  the  estates  sold,  and  of  the  amount  of  the  debts, 
charges,  &c,  to  be  paid  out  of  the  produce  and  sums  of  money 
received  from  the  sale,  &c,  and  also  of  the  vouchers  relating  to 
his  receipts  and  payments ;  and  the  trustee  pleaded  a  stated  ac- 
count between  him  and  the  cestui  que  trust,  under  whom  the  plain- 
tiff claimed,  the  plea  was  overruled  by  Lord  Eldon,  because  the 
plaintiff  had  a  right  to  the  information  required,  for  the  purpose 
of  enabling  him  to  ascertain  what  estates  had  been  sold,  and  to 
protect  himself,  by  means  of  the  vouchers,  from  being  obliged 
to  pay  the  debts  over  again.  His  Lordship,  however,  appeared 
to  think,  that  if  the  fact  was,  that  an  account  had  been  render- 
ed satisfying  all  these  inquiries,  &c,  and  the  plea  had  contained 
proper  averments  to  that  effect,  it  would  have  held  (t). 

It  may  be  remarked,  in  this  place,  that  a  general  release  of  all 
demands,  not  under  seal,  may  be  pleaded  as  a  stated  account  (k  . 

„A  4  ,  ,     It  is  not  essential,  in  order  to  the  validity  of  a  stated  account 

Stated  account 

need  not  be      ua  bar,  that  it  should  have  been  signed  by  the  parties  (2)  ;   it 

signed.  wji]  be  sufficient  if  an  account  has  been  delivered  and  acquiesced 

in  for  a  considerable  length  of  time  (3) ;  thus,  where  there  have 

(h)  Taylor  v.  Haylin,  2  Bro.  C.  C.  (i)  Clarke  v.  Earl  of  Ormonde,  Ja- 

310  [Perkins's  ed.  notes] ;   1  Cox,  cob,  116. 

475,  S.  C. ;  Johnson  ».  Curtis,  3  Bro.  (&)  For.  Rom.  57. 
C.  C.  266  [Perkins's  ed.  notes]. 


General  re- 
lease, not  un 
der  seal. 


(1)  A  general  charge  is  not  sufficient,  specific  errors  must  be  pointed  out. 
Calvit  v.  Markham,  3  How.  (Miss.)  343 ;  Mebane  v.  Mebane,  1  Ired.  Eq. 
403 ;  De  Montmorency  v.  Devereux,  1  Dru.  &  Jw.  119 ;  Leaycraft  v.  Demp- 
sey,  15  Wend.  83  ;  Baker  v.  Biddle,  1  Bald.  394,  418 ;  Bainbridge  v.  Wil- 
cocks,  ib.  536,  540 ;  Consequa  v.  Fanning,  3  John.  Ch.  587 ;  S.  C.  17  John. 
511 ;  1  Story  Eq.  Jur.  §  523,  527 ;  Brownell  v.  Brownell,  2  Bro.  C.  C.  (Per- 
kins's  ed.)  62,  notes ;  Weed  v.  Small,  7  Paige,  573 ;  Hobart  v.  Andrews,  21 
Pick.  576:  Chappedelaine  v.  Dechenauz,  4  Cranch,  306;  Bullock  v.  Boyd, 
2Edw.  293;  Phillips  v.  Belden,  2  Edw.  1 ;  Stoughton  v.  Lynch,  2  John. 
Ch.  509;  Story  Eq.  PI.  §  800. 

(2)  1  Story  Eq.  Jur.  §  526. 

(3)  Murray  v.  Toland,  3  John.  Ch.  569;  Freeland  v.  Heron,  7  Cranch, 
147;  1  Story  Eq.  Jur.  §  526;  Consequa  v.  Fanning,  3  John.  Ch.  587 ;  Wilde 
v.  Jenkins,  4  Paige,  481. 

In  regard  to  acquiescence  in  stated  accounts,  although  it  amounts  to  an 
admission,  or  presumption  of  their  correctness,  it  by  no  means  establishes 
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been  mutual  dealings  between  a  merchant  in  England  and  a  mer-  Pleas  inj*ar. 
ohant  beyond  sea,  and  an  account  is  transmitted  by  one  to  the 
other,  if  the  person  to  whom  it  is  sent  keeps  it  by  him  for  any 
length  of  time  without  making  any  objection,  it  will  bind  him  and 
prevent  him  from  opening  the  account  afterwards  (/).    The  mere  Bat  mere  de- 
delivery  of  an  account,  however,  will  not  constitute  a  stated  ac-  livery  of  ac- 

.,  .,  -  .  ,.,  «.i  count  will  not 

count,  without  some  evidence  of  acquiescence  which  may  aflord  ^  BUfficient. 

sufficient  legal  presumption  of  a  settlement  (m).    It  has  been  said, 

that  among  merchants  it  is  looked  upon  as  an   allowance  of  an 

account  current,  if  the  merchant  who  receives  it  does  not  object 

to  it  in  a  second  or  a  third  post  (n).     But  in  Tickel  v.  Short  (o),  Rule  among 

Lord  Hardwicke  said,  that  if  one  merchant  sends  an  account  to  merc  ants> 

another  in  a  different  country,  on  which  the  balance  is  made  due 

to  himself,  and  the  other  keeps  it  by  him  about  two  years  without 

objection,  the  rule  of  this  Court,  as  well  as  of  merchants,  is,  that 

it  is  considered  as  a  stated  account  (p). 

A  defendant  pleading  a  stated  account,  must,  whether  error  or  Stated  account 
fraud  be  charged  or  not,  aver  that  the  stated  account  is  just  and  ^"to^eYust" 
true  to  the  best  of  his  knowledge  and  belief  (q)  (1)  ;  but  it  is  and  fair. 
not  necessary  that  the  account  should  be  annexed  by  way  of  sche- 
dule, for  the  plea  is  sufficient,  in  case  it  be  a  fair  account  be- 
tween the  parties  ;  but  where  a  bill  impeaches  the  account,  and  Form  of  Plea. 
alleges  that  the  plaintiff  has  no  counterpart  of  it,  and  prays  that  it 
may  be  set  forth,  the  defendant  must  annex  a  copy  of  the  account 
to  his  answer  by  way  of  schedule,  so  that  if  there  are  errors  upon 
the  face  of  it,  the  plaintiff  may  have  an  opportunity  of  pointing 
them  out  (r). 

The  delivery  up  of  vouchers  is  an  affirmation  that  the  account  Delivery  up  of 
between  the  parties  was  a  stated  one  ;  and  where  such  a  transao  ^Ji^d™  to 
tion  has  taken  place,  it  should  be  averred  in  the  plea  (s)  (2). 

(I)  Willis  v.  Jernegan,  2  Atk  252.        (?)  Anon.  3  Atk.  70. 

(m)  Irvine  v.  Young,  1  S.  &  S.        (r)  Hankey    v.  Simpson,  3  Atk. 


^ 


'»)  Sherman  v.  Sherman,  2  Vera.  (*)  Lord  Red.  260 ;  Willis  v.  Jer- 

>.  negan,  2  Atk.  252 ;  [see  1  Story  Eq. 

(o)  2  Ves.  239.  Jur.  §  527 ;  Story  Eq.  PI.  §  802.] 

(p)  Tickel  t.  Short,  2  Yea.  239. 


the  fact  of  their  haying  been  settled,  even  though  the  acquiescence  has  been 
for  a  considerable  time.  There  must  be  other  ingredients  in  the  case  to  jus- 
tify the  conclusion  of  a  settlement.  1  Story  Eq.  Jur.  §  528 ;  Ld.  Clancarty 
c.  Latouche,  1  B.  &  Beat,  428 ;  Irving  v.  Young,  1  Sim.  &  Stu.  333. 

(1)  Daniels  v.  Taggart,  1  Gill  &  John.  311. 

(2)  Bat  the  delivering  up  of  vouchers  on  a  settlement  of  accounts  is  not 
necessary.    Meeker  v.  Marsh,  1  Sax  ton,  (N.  J.)  198. 

(3)  Weed  v.  Small,  7  Paige,  573. 


7W  Pkas: 

Pleas  m  Bar.       It  has  been  before  stated,  that  the  elect  of  pleading  a  stated 
EfJe^oflT*'  aeeoant  to  a  mete  bill  for  an  account,  is  to  compel  the  plaintiff  to 
stated  account,  amend  his  bill,  and  to  charge  either  fraud  or  particular  errors  (t) 
(1) ;  it  remains  only  to  observe,  that  if  specific  errors  or  fraud  are 
charged  in  the  bill  for  the  purpose  of  impeaching  the  account, 
they  must  be  denied  by  averments  is  the  plea,  as  weU  as  by  an- 
swer in  support  of  the  plea  <(«). 
Where  fraud  is     It  may  be  observed  here,  that  when  frand  is  proved  to  have 
proved.  taken  place  in  a  settlement  of  an  account,  it  wiU  be  a  sufficient 

ground  to  open  the  whole  account  (x)  (2) ;  and  this  has  been 
done  by  the  Court,   though  the   account  had  been  settled  for 
twenty-three  years,  and  the  party  who  was  guilty  of  the  fraud  was 
dead(y). 
In  accounts         Upon  the  same  principle,  Where  an  account  has  been  settled 
between  attor-  between  an  attorney  and  his  client,  and  it  appears  upon  the  face 
ney  and  client.  of  ^  account  tnat  tne   attorney  has  not  given  that  credit,  and 
produced  to  his  client  that  state  of  affairs  which  he  ivas  entitled 
to  have,  the  Court  will  not  permit  such  <an  account  to  stand  (z) : 
the  same  rule  will  apply  to  oases  of  accounts  settled  between  prin* 
Where  errors   <"P*1  and  agent  {a)  (3).     The  case,  however,  is  different,  where 
and  mistakes    errors  or  mistakes  only  are  shown  to  exist  in  the  aoeount ;  for 
prove?  tnere  t*ie  account  will  not  be  opened,   but  the  party  will  be 

permitted  merely  to  surcharge  and  falsify  it  (e)  (1).     This  is  an 

(*)  Ante,  p.  424.  fi.  G.  11  Ves.  358,  8,  C. 

(  it )  Lord  Red.  261 ;    Phelps    v.  (*)  Vernon  v.  Vaudry,  3  Atk.  119. 

Sproule,  1M.  &K.  231.  In  the  case  of  transactions  between 
(z)  Vernon  v.  Vawdry,  3  Atk.  119.  Trustee  and  cestui  que  trust,  or  Gnar- 
ly) Ibid.  dian  and  Ward,  (Brownell  v.  Brown- 
ie) Matthews  t>.  Wallwyn,  4  Ves.  ell,  2  Bro.  C.  C.  62,)  or  between  So- 

125  [Sumner's  ed.  116,  note  (*)].  licitor  and  Client,(Matthews  to.  Wall- 

(a)  Beaumont  v.  Boaltbee,  5  Ves.  wyn*  4  Ves.  125,)  the  Court  allow*  a 

485, 7  Ves.  489  [Sumner's  ed.  notes],  greater  latitude. 

(1)  See  Story  Eq.  Jur.  §  523;  Barrow  v.tRhinelander,  1  John.  Ch.  550; 
Story  Eq.  PI.  §  801,  802;  Baker  v.  Biddle,  1  Bald.  394;  Bambridge  v. 
Wileocks,  ib.  536,  540. 

Where  there  has  been  fraud,  a  Court  of  Equity  will  open  and  examine 
accounts  after  any  length  of  time,  even  though  the  person  committing  the 
fraud  be  dead.    Botifeur  v.  Weyman,  1  M'Cord  Ch.  161. 

A  running  account  closed  by  a  bond  may  be  opened  by  a  Court  of  Equity 
on  the  ground  of  fraud.     Gray  v.  Washington,  Cooke,  321. 

If  in  a  bill  of  equity  to  open  a  settled  account,  the  facts  alleged  and  proved 
should  show  fraud  actual  or  constructive,  in  the  settlement,  the  plaintiff 
will  be  entitled  to  relief,  notwithstanding  the  bill  contains  no  direct  aver- 
ment of  fraud.    Farnam  t.  Brooks,  9  Pick.  212. 

(2)  See  Matthews  t>.  Wallwyn,  4  Sumner's  Vesey.  118,  note  (5) ;  Mid- 
dleditch  v.  Sharland,  5  Sumner's  Vesey,  87,  Perkins  s  note  (a),  and  cases 
cited ;  Hickson  v.  Aylward,  3  Moll.  1 ;  Farnam  v.  Brooks,  9  rick.  212 ;  1 
Story  Eq.  Jur.  §  462,  and  notes ;  Pickering  to.  Pickering,  2  Beavan,  31 ; 
Graham  v.  Davidson,  2  Dev.  A  Bat.  Eq.  155 ;  Be  Montmorency  «.  Deve- 
reux,  Dru.  &  W.  119. 

(3)  1  Story  Eq.  Jur.  523, 527 ;  Perkins  v.  Hart,  11  Wheaton,  235 ;  Con- 
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important  distinction,  because,  where  an  account  is  opened,  the  Pie**  in  Bar, 
whole  of  it  may  be  unravelled,  and  the  parties  will  not  be  bound     *ACCoUnt. 
by  deductions  agreed  upon  between  them  on  taking  the  former  v^^v^^ 
account  (c) ;  but  where  a  party  has  liberty  to  surcharge  and  falsi- 
fy, the  onus  probands  is  always  on  the  party  having  the  liberty 
(1) ;  for  the  Court  takes  it  as  a  stated  account  and  establishes  it ;  jng^a  fiJsi- 
but  if  the  party  can  show  an  omission  for  which  there  ought  to  fymg. 
be  credit,  it  will  be  .added,  (which  is  a  surcharge,)  or  if  any 
wrong  charge  is  inserted  it  will  be  deducted  (which  is  a  falsifi- 
cation)  (2).      This,    however,   must  be  done  by  proof  on  his 
side  (d). 

It  is  to  be  noticed  here,  that  although  a  party  seeking  to  open 
a  settled  account,  must  specify  the  errors  he  insists  upon  (e),  it  is 
not  necessary  that  he  should,  at  the  hearing,  prove  all  the  errors 
specified  in  his  bill  (/).  If  he  proves  some  of  them,  he  entitles 
himself  to  a  decree,  giving  him  liberty  to  surcharge  and  falsify  (g), 
which  he  may  do  in  the  manner  above  suggested. 

It  is  to  be  remarked,  however,  that  although  an  admission  by 
the  defendant  in  the  answer  accompanying  his  plea,  of  an  error 
in  the  stated  account,  may  be  sufficient  evidence  to  induce  the 
Court  to  open  the  account,  the  mere  circumstance  that  the  defen- 
dant, after  the  account  was  settled,  confessed  that  there  was  an 
error  in  the  account,  and  before  suit  corrected  it  and  paid  over 
the  amount,  is  not  a  ground  upon  which  the  Court  will  make  such 
a  decree  (A). 

It  is  to  be  observed,  that  where  parties  are  thus  at  liberty  to 
surcharge  and  falsify,  they  are  not  confined  to  mere  errors  of  fact, 

(e)  Osborne  v.  Williams,  18  Ves.  hers  v.  Goldwin,  5  Vee.  834  ;  Daw- 

379,  382.  eon  v.  Dawson,  1  Atk.  1 ;  Drew  v. 

(fi  Pit  v.   Cholmondeley,  2  Ves.  Power,  1  Sch.  &  Lef.  192. 

56b.  (g)  Twogood  v.  Swanston,  6  Ves. 

(e)  Ante,  p.  424.  586. 

(/)  Anon.  2  Freem.  62;  Cham-  (A)  Davis  v.  Sparling,  1R.  &M.  64. 


seqna  v.  Fanning,  3  John.  Ch.  587 ;  S.  C.  17  John.  511 ;  Brownell  v.Brown- 
eO,  2  Bro.  C.  C.  (Perkins's  ed.)  62,  63,  notes. 

(1)  The  burthen  of  showing  errors  is  on  htm  who  receives  an  account 
without  objection.  Baker  v.  Biddle,  1  Bald.  394  ;  Bainbridge  r.Wilcocks,  ib. 
536, 540 ;  Chappedelaine  «.  Dechenaux,  4  Cranch,  303 ;  Lock  v.  Armstrong, 
2Dev.  6l  Bat.  Kq.  147;  Wilde  v.  Jenkins,  4  Paige,  481 ;  Murray  v.  Tol- 
land, 3  John.  Ch.  569;  Honore  v.  Colmesnil,  1  J.  J.  Marsh.  517;  Bullock 
«.  Boyd,  2  Edw.  293;  Troup  v.  Haight,  1  Hopk.  239;  Brownell  v.  Brown- 
ell, 2  Bro.  C.  C.  (Perkins's  ed.)  62,  and  notes. 

(2)  For  an  explanation  of  the  terms  surcharge  &ndfalsjfy,  see  1  Story  E  . 
Jnr.  §  525. 
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Pha±: 


Pteasin  Bar.  bat  they  -may  take  advantage  of  errors  in  Law  («) ;  and  where  one 
tfue*   party  is  allowed  to  surcharge  and  iaTsify,  the  other  may  do  so 
too  (*). 


Of  a  release.  g.  If  the  plaintiff,  or  a  person  under  whom  he  claims,  has  re* 
leased  the  subject  of  his  demands,  the  defendant  inay  plead  the 
release  in  bar  of  the  bill  (T) ;  and  this  will  .apply  to  a  bill  praying 
that  the  release  .may  be  set  aside  (w). 

A  release,  however,  to  be  an  effectual  bar  to  an  account,  must 
be  under  seal,  otherwise  it  most  be  pleaded  as  a  stated  account 
only  (n).  But  although  it  is  necessary  that  a  release,  when  insisted 
upon  as  such,  should  have  'been  sealed  and  delivered,  there  is  no 
authority  (for  saying  that  it  must  'have  been  signed  <(o).  It  seems 
that  where  a  person  in  execution  on  a  judgment  has  been  dis- 
charged by  has  creditor'*  express  ordeta,  such  discharge  being  a 
release  of  the  debt,  may  be  pleaded  hi  bar  to  a  trill  to  have  satis- 
faction of  the  judgment  (.p). 

What  the  plea  [B  a  plea  of  .release,  the  defendant  mutt  set  out  the  considera- 
tion upon  which  it  was  made<($) ;  for  every  release  must  be  found- 
ed on  aome  consideration,  otherwise  (as  Lord  Chief  Baron  Gil- 
bert says)  fraud  must  be  presumed  (r).  A  ptoa  of  a  release,  there- 
fore, cannot  extend  to  a  discovery  of  the  consideration ;  and  if  that 
is  'impeached  by  the  fciH,  the  plea  wnst  be  assisted  by  averments 
covering  the  ground  upon  which  the  consideration  is  so  impeach- 
ed (5)  (1)  ;  therefore,  where  there  was  a  bill  for  an  account  and 
a  discovery  of  dealings  between  the  parties,  to  which  a  release 
was  pleaded,  and  it  appeared  that  the  release  was  founded  on  an 
account  of  those  dealings  made  up,  Lord  Hardwicke  held  it  to  be 
bad,  because  it  extended  to  a  discovery  of  those  dealings,  and  of 
the  account  so  made  up  (t). 

^l  !fT."„o     lm  thc  ****  <*  *Browu  v.  Perkins  (11),  to  a  bill  for  an  account  of 
ment  to  waive  \   /» 

all  account..  ^^  ,  Knffi^  %  ^  m 

(k)  1  Mad.  Trea.  on  Evl  114. 

(/)  Lord  Red.  261;  Bower  9. 
Swadlin,  1  Atk.  294  ;  Taunton  v. 
Pepler,  Mad.  &  Geld.  166 ;  Roche  t. 
Morgell,  2  Sch.  &Lef.  721. 

(m)  Lord  Red.  961. 

(n)  Lord  Red.  263 :;  For.  Rom.  57. 


(o)  Taunton  9.  Pepler,  ubt  supra. 
(p)  Beames  on  Pleas,  291 J  Beat- 


niff  v.  Gardiner,  2  Eq.  Ca.  Ab.  73. 

(a)  Lord  Red.  261 ;  For.  Rom.  57. 

(r)  Roche  «.  Morgell,  2  Sch.  & 
Lef.728. 

(8)  Lord  Red.  261. 

(«j  Salkeld  1.  Science,  2  Vee.  107, 
8 ;  Roche  v.  Morgell,  2  Sch.  &  Lef. 
721. 

(u)  1  Hare,  564. 


(1)  Story  Eq.  PI.  $796,797. 

Where  the  consideration  for  a  release  ii  the  general  settlement  of  ac- 
counts, and  such  settlement  is  impeached  in  the  bill,  this  must  be  met  by  a 
Slea  and  be  supported  by  an  answer  denying  the  imputations  charged  in  the 
ill.    Parker  v.  Alcock,  1  Younge  &  Jer.  432  j  Fish  v.  Miller,  5  Paige, 
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the  deaKsgs-  and  transactions  of  a  partnership  by  the  executors  of  p|eaVn  J^ 
a  deceased  partner,  the  defendant1  pleaded  a  parol  agreement-  be- 
tween himself  and  the  testator,  to  the  eflfeet  that  all  aooounts  be- 
tween them  should  be  waived*  Sit  J;  Wigram,  V.  €.,  seemed  to 
be  of  opinion)  that  such'  a  plea  might  be  a  good  defence  to  a  bill 
for  an  account  ;•  but  he  wa»  of  opinion,  upon  the  construction  of 
the  agreement  in  the  case  before  him,  thati  it  must  be  understood' 

as  iroportinz,  that  the  defendant  took  upon  himself  the  liabilities  what  aver* 

-   .  t-.  11    i  u  .l'     i       i    j    i,  •  mente  neces- 

of  the  partnership!  and  he  held  the  plea  bad,  because-  it-was  not  g^  toeupport 

supported  by  negative  aterments,  showing  that  the  plaintiff's  tes-  BUch  *  Ple&- 

tutor**  estate- was  discharged  from  aU  liability  in  respect  of  the- 

partnership. 

3.  An  award  may  be  pleaded*  ifr  bar  to  a  bill,  which  seeks  to  dte*  An  award. 
torb  the  matter  submitted  to  arbitration  (i)  (!').    II  may  likewise 
be  pleaded*' to  a  bill"  to  set  aside  the  award  and  open  the  account 
(«/)  ;  and  it  is  not  only  a  good  defence  to  the  merits  of  the  case 
but  likewise  to  the  discovery  sought  by  the  bill  (*)  (£). 

Some*  discussion  has  arisen  upon  the  question,  whether   an  where  the  mat- 
award,  made-  under  an  agreement)  entered1  into  after  the  bill  has  ten  in  *£•  bi,H 

~.    «  m      *.  m   i  •  .  .        ,  ,  were  referred 

been  fifed]  to*  refer  the  matter  of  the  suit  to  arbitration,  can  be  set  after  bill  filed. 

up  in*  bar  to  the  bill  by  plea  put  in*  in  the  nature  of  Br  plea  puis 
darrcm  continuance  at  Lam  The  point  was  much  considered  by 
word  Eldon,  in<Rtowe  v.  Wood' (a)',  and  his  opinion  appears  to 
hare  been  eventually  advene  to  such  a  form  of  proceeding,  the 
effect  of  which  he  considered  might  have  been  much  more  effectu- 
ally obtained  by  a  motion  to  stay  proceedings  in  the  cause.  In 
Dryden:  vu  Robinson  (&),  the  question  was  again  raised,  and  al- 
though, in  the  marginal  note,  it  is  stated1  as  the  opinion  of  the 
Court,,  thai  an  award  made,  under  such  circumstances  may  be 
pleaded,  yet*  upon  reference  to  the  case,  it  will  be  found  that  no 
such  decision  was  come  to,  the  Court  having  been  of  opinion  that 
the  plea  was  bad  upon  another  ground ;  so  that  Dryden  v.  Robin- 

(x)  TEttensoave.Peat,dAtk<53d.-  Peat,  ubi  supra; 

Tvringtan  ».  Cbute,  1  Vera,  72.  (oV  1  Jac.  &  W.  315 ;  9  Bligh's  P. 

(j)  Lorti  Re4i  960.  C  605. 

(r)  Lord  Bed.  960;  TtttsaMm  •,  (*)  2  S  &  8. 588. 


95;  A)kst  «u  ftaadojph,  4  John*  Gh*  698;  Bolton  v.  Gardner  3  Paige.  278  > 
8tow%Bt.^*7W; 

(1).  For  t)|e  ftm  of  the  pfea>af  award,  see  Willi*,  558; 

($B|orrrBq.Pl.t80& 
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v-^*v^^-'  of  the  decision  in  Rowe  v.  Wood  (c),  confirmed  as  it  was  by  the 

S^mTnYto  House  of  Lords  upon  appeal. 

refer  to  arbi-  It  is  to  be  observed,  that  although  an  award  duly  made  will  be 

b^pleade?1101  a  £<KM*  P*ea  "*  ^^  *°r  ^e  matter8  concluded  by  it,  a  covenant  or 
agreement  to  refer  disputes  to  arbitrators,  as  it  cannot  be  made  the 
subject  of  a  bill  for  a  specific  performance  (d)t  so  neither  can  it 
be  pleaded  in  bar  to  a  bill  brought  in  consequence  of  such  differ- 
ences (e)  (2).    This  seems  to  be  now  the  established  rule  of  the 
Court,  as  recognized  in  a  variety  of  cases,  by  which  Half  hide  v. 
Fenning  (/),  the  only  case  where  a  contrary  doctrine  appears  to 
have  prevailed,  has  been  overruled  (g). 
Negative  aver-      ^  ^e  D^  impeach  the  award  upon  grounds  of  fraud,  corrup- 
menta  and        tion,  or  mistake,  those  charges  must  be  denied  both  by  averments 
answer.  .Q  ^  ^e^  ^4  by  answer  m  support  of  it ;  and  every  other  mat- 

ter stated  in  the  bill  as  a  ground  for  impeaching  the  award,  must 
be  denied  in  the  same  manner  (h)  (3). 
Whether  arbi-  ^e  ^ave  a'ready  had  occasion  to  observe,  that  arbitrators  may 
trators  parties,  be  made  parties  to  a  bill  to  set  aside  an  award  which  is  impeach- 
ed on  the  ground  of  gross  misconduct  on  their  parts.  In  such 
case  they  may  plead  the  award  in  bar  of  all  that  part  of  the  bill 
which  seeks  a  discovery  of  their  motives  in  making  the  award ; 
but  they  must,  if  charged  with  corruption  or  partiality,  support 
the  plea  by  averments  and  answer,  denying  such  charges,  and 
showing  themselves  incorrupt  and  impartial  (•). 

(c)  Ubi  supra,.  C.  311  [Perkins's  ed.  notes] ;  3  Ves- 

(d)  Price  v.  Williams,  cited  6  Ves.  J.  129, 136,  S.  C. ;  Saterley  t>.  Rob- 
18d  [Sumner's  ed.  815,  notes].  inson,  cited  4  Bro.  C.  C.  316,  notxs ; 

(e)  Wellington  v.  Mackintosh,  2  Street  v.  Rigby,  6  Ves.  815  PSum- 
Atk.  570.  ner's  ed.  notes]  ;  Lord  Red.  26%. 

(/)  2  Bro.  C.  C.  336,  [see  Per-  (h)  Ibid.  261 ;  Coop.  Eq.  PI.  280 ; 
kino's  ed.  notes.]  Beames  on  PI.  231 ;  ante,  p.  692. 

(g)  Mitchell  v.  Harris,  4  Bro.  C.        (t)  Ante,  p.  344. 

(1)  No  mere  agreement  to  refer  a  controversy  to  arbitration  can  oust  the 
proper  Courts  ofjustice  of  their  jurisdiction  of  the  case.  Contee  v.  Dawson 
2  Bland,  264.  See  also  Allegre  v.  Maryland  Ins.  Co.  6  Harr.  &  John.  406 ; 
Randall  v.  Chesapeake,  &c.  Canal  Co.  1  Harring.  234  ;  Gray  v.  Wilson,  4 
Watts,  39 ;  Miles  v.  Stanley,  1  Miles,  418 ;  Stone  v.  Dennis,  3  Porter,  231 ; 
Story  Partnership,  §  215,  and  notes ;  Story  Eq.  PI.  §  804. 

(2)  See  Henrick  v.  Blair,  1  John.  Ch.  101 ;  Shepard  «.  Merrill,  2  ib.  276 ; 
Underhill  v.  Van  Cortlandt,  2  ib.  339;  Bouck  v.  Wilber,  4  ib.  405 ;  Tappan 
v.  Heath,  1  Paige,  293;  Campbell  v.  Western,  3  ib.  124;  Fitzpatrick  v. 
Smith,  1  Desaus.  245;  Atwyn  v.  Perkins,  3  ib.  297;  Sherman  f.Beale,  1 
Wash.  11 ;  Pleasants  v.  Ross,  ib.  156 ;  Morris  v.  Ross,  2  Hen.  &,  Munf.  408 ; 
171 ;  Mitchell  v.  Harris,  2  Sumners's  Vesey,  129,  notes  (c)  and  (d),  and 
cases  cited. 


Of  the  different  Grounds  of  Pleas.  769 

4  It  has  been  stated  above,  that  an  agreement  or  covenant  to  Pk»* in  Bar. 
refer  matters  in  dispute  to  arbitrators  cannot  be  pleaded  in  bar  to  Vpi^f^' 
a  bill,  unless  there  has  been  an  arbitration  and  award  consequent    agreement. 
upon  it ;  tbe  reason  of  this  is,  that  such  an  agreement  is  executo- 
ry and  an  executory  agreement  is  a  cause  of  action  only,  and 
cannot  be  pleaded  in  bar  to  another  cause  of  action  (&).    Where  To  put  an  end 
an  agreement  is  final,  and  settles  the  whole  matter,  the  case  Milfoil1  as  to* 
diferent;  therefore,  where  an  administratrix,  who  was  a  defendant  all  the  partiei 
to  a  bill  for  an  account  and  distribution,  pleaded  an  inventory  to  the  ,uit 
inly  taken  and  approved,  and  an  agreement  founded  thereon,  the 
plea  was  allowed  (I).    It  is  to  be  observed,  that  an  agreement  to 
put  an  end  to  a  suit  must  not  be  final  only  as  between  the  parties 
to  tbe  bill  to  whicb  it  is  pleaded,  but  it  must  be  final  as  to  all  the 
parties  to  the  suit  compounded  by  it;  if,  therefore,  an  agreement 
be  made  sebseqoent  to  the  filing  of  a  bill  between  the  parties  to 
the  suit  and  other  parties,  for  die  purpose  of  putting  an  end  to 
die  proceedings  in  the  suit,  and  for  other  purposes,  it  cannot  be 
pleaded  in  bar  to  the  bill  by  one  of  the  parties  only.    At  all  Averments. 
events,  if  it  is  so  pleaded,,  it  must  contain  averments  that  all  the 
conditions  of  the  agreement  have  been  performed,  or  frou  cir- 
cumstances could  not  be  performed,  and  that  the  other  parties  not 
joining  in  the  plea  are  ready  to  perform  the  agreement ;  indeed 
all  the  circumstances  by  whicb  such  an  agreement  is  affected, 
should  be  noticed  in  the  averments  (m). 

Where  an  agreement  of  this  sort,  whicb  has  been  entered  into  Where  it  con- 
fer the  purpose  of  putting  an  end  to  a  suit,  contains  a  great  many  £^a^T 
stipulations  and  clauses  which  are  executory,  it  can  scarcely  be  cannot  be 
considered  as  a  fit  subject  for  a  plea,  the  object  of  which  is  to  Pleaded- 
reduce  the  subject-matter  of  litigation  to  a  single  point,  and  to 
avoid  tbe  expense  which  would  be  incurred  into  all  the  subject- 
matter  of  the  dispute ;  the  proper  course  under  such  circumstan- 
ces would  be  for  the  party  insisting  upon  the  agreement  to  file  a 
supplemental  bill  for  the  purpose  of  enforcing  it,  including  all  the 
parties,  and  all  the  subjects  of  the  agreement  (n), 

5.  If  the  defendant's  title  be  paramount  to  the  plaintiff's,  he  Plea  of  title. 
may  plead  it  in  bar  (0)  (1).    A  plea  of  this  nature  is  called  a  plea 

(k)  Wood  v.  Rowe,  2  Bligh,  P.  C  595. 

596.  (n)  Wood  t>.  Rowe,  2  Bligh,  P.  C. 

(I)  Cocking  ».  Pratt*  1  Ves.  401 ;  595;  and  vide  Rowe  v.  Wood,l  Jac. 

vide  Belt's  Sup.  to  Yes.  179.  *W.315,S.C. 

(m)  Wood  v.  Rowe,  2  Bligh,  P.  C.  (0)  Prac.  Reg.  328. 

(1)  Story  Eq.  PI.  §  811. 
vol.  1.  65 
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session  will 
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General  alle- 
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abilities will 
not  invalidate 
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of  title ;  and  a  title  so  pleaded  will,  generally  speaking,  be  found 
either  —  1.  On  a  long  peaceable  possession  by  the  defendant,  and 
those  under  whom  he  claims ;  2ndly,  On  a  will ;  or,  3dly,  On  a 
conveyance  (p). 

1.  As,  at  Law,  length  of  time  raises  a  presumption  against 
claims  otherwise  most  clearly  made  out,  so,  in  Equity,  a  long  and 
peaceable  possession  may  be  pleaded  in  bar  to  the  relief.  Thus 
an  undisturbed  possession  of  sixty  years  or  more,  was  long  ago 
held  to  be  a  good  subject  of  plea  (q).  And  it  appears  to  be  set- 
tled, that  where  there  has  been  adverse  possession  not  accounted 
for  by  some  disability, -such  as  coverture,  or  infancy,  a  Court  of 
Equity  will  not  interfere  (r). 

When  a  title  is  so  stated  in  a  bill,  that  there  appears  to  have 
been  a  possession  adverse  to  it  of  above  twenty  years,  without  any 
allegation  of  disability,  the  defendant  may  demur  (s) ;  but,  where 
the  title  is  not  so  stated,  the  defendant  must  plead  the  facts  neces- 
sary to  show  the  existence  of  the  adverse  possession.  And  it  is  to 
be  remarked,  that  a  mere  general  allegation  in  the  bill,  that  there 
have  been  disabilities  arising  from  infancy  or  coverture,  will  not 
be  sufficient  to  invalidate  such  a  plea. 

Thus,  where  a  bill  was  filed  setting  up  an  old  mortgage,  and 
stating  an  account  settled,  and  that,  owing  to  infancy,  coverture, 
or  other  disabilities,  the  plaintiff  could  not  proceed ;  and  the  de- 
fendant, as  to  all  the  relief  and  all  the  discovery  prayed,  except 
as  to  whether  he  was  not  in  possession,  and  how  long  he  and  those 
under  whom  he  claimed  had  been  in  possession,  &c.  (which  he 
answered,)  pleaded  a  possession  of  forty  years  without  account  or 
admission  of  any  debt,  the  plea  was  allowed ;  Lord  Loughborough 
observing  that  it  was  a  complete  answer  to  the  demand,  and  that 
if  infancy  and  coverture  would  avail  the  plaintiff,  it  was  not  enough 
to  say,  generally,  that  there  had  been  infancies  and  covertures,  for 
it  was  so  vague  an  allegation,  that  no  issue  could  be  taken  upon 

it  (o  (i). 

It  is  to  be  noticed,  that,  in  a  plea  of  adverse  possession,  if  the 
possession  is  derivative,  and  has  not,  during  the  whole  time  cov- 
ered by  the  plea,  been  in  the  defendant  himself,  the  plea  must  show 
in  whom  the  possession  was,  at  the  time  when  the  first  plea  sets  it 
up,  and  how  the  defendant  deduces  his  possession  from  such  per- 


(p)  Beames  on  PI.  247.  (#)  Ibid. 

(q)  Prac.  Reg.  328.  h)  Blewitt  v. 

(r)  Cholmondeley  v.  Clinton,  1  T.  669. 
&R.107. 


Thomas,  2  Yes.  J. 


(1)  Story  Eq.  PI.  §  814,  815. 
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son;  and  if  the  adverse  possession  is  to  be  inferred  from  circum-  Pleas  in  Bar. 
stances  which  do  not  appear  upon  the  bill,  the  defendant  must  v^^*!^^^ 
state  clearly,  upon  the  face  of  his  plea,  the  circumstances  on  Form  of  plea 

which  he  means  to  rely  as  constituting  the  adverse  possession.  of  adv®rw 

or  possession. 

This  appears  from  Hardman  v.  Ellames  («),  which  has  been  be- 
fore noticed.  In  that  case  a  bill  was  filed  by  a  person,  claiming 
as  heir  at  law  of  a  testator,  for  an  account  and  for  the  possession 
of  a  moiety  of  an  estate,  which  moiety  had  been  devised  by  the 
will  to  certain  uses,  all  of  which  had  expired  or  become  extinct, 
except  a  term  of  ninety-nine  years,  created  by  the  will  for  the  pur- 
pose of  enabling  the  successive  tenants  for.  life  to  make  jointures 
for  their  wives,  and  provision  for  their  children ;  and  it  alleged 
that  the  trustees  of  the  term  (one  of  whom  claimed  the  other 
moiety  of  the  estate  by  a  distinct  title)  had  entered  into  possession 
of  the  moiety  devised,  by  virtue  of  the  term,  and  that  they  or  the 
representative  of  the  survivor  had  continued  in  such  possession 
until  some  time  after  the  year  1815,  when  the  defendant,  pretend- 
ing that  he  had  become  entitled  to  the  moiety  of  the  estate  not  de- 
vised by  the  will,  entered  into  the  possession  of  the  estate,  and  was 
allowed  by  the  representative  of  the  surviving  trustee  to  receive 
the  rents  of  the  whole ;  but  that  he  accounted  with  such  represen- 
tative for  a  moiety  of  such  rents  till  some  time  after  the  year  1815, 
since  which  time  he  had  retained  the  whole  to  his  own  use.  To 
this  bill  the  defendant  put  in  a  plea,  the  substance  of  which  was, 
that  the  last  tenant  for  life  under  the  will  had  died  in  March, 
1759,  and  that  the  title,  if  any,  of  thfe  plaintiff,  or  of  the  party 
through  whom  he  claimed  the  moiety  in  question,  had  accrued  on 
the  death  of  such  tenant  for  life,  and  that  the  possession  of  such 
moiety,  and  the  receipt  of  the  rents  thereof,  had  ever  since  been 
adverse  to  the  plaintiff  and  the  person  through  whom  he  claimed ; 
but  Sir  J.  Leach,  V.  C,  overruled  the  plea,  because  it  did  not 
state  the  circumstances  upon  which  the  defendant  relied  to  show 
that  the  possession  of  himself  or  of  those  under  whom  he  claimed, 
were  adverse  to  the  plaintiff's  title.  His  Honor's  judgment  in 
this  case  was  afterwards  affirmed  by  Lord  Brougham  upon  ap- 
peal (z). 
The  Vice-Chancellor  was  also  of  opinion,  in  the  above  case,  that  Most  be  ac- 

the  plea  was  bad  because  it  was  not  accompanied  by  an  answer  to  compamed  by 

*  *  J  answer  as  to 

an  allegation  in  the  bill,  that  the  defendant  had  in  his  possession  documents. 


»£ 


[*)  2  M.  &  K.  732;  ante,  p.  701,        (x)  Hardman  v.  Ellames,  2  M.  & 

K.  732 ;  vide  Jerrard  v.  Sanders,  2 
Ves.  J.  187. 
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deeds  and  other  documents  showing  the  truth  of  the  matters  stated 
and  charged. 

2.  A  will  may  also  be  pleaded  in  bar  to  a  bill  brought  on  a 
ground  of  equity,  by  an  heir  at  law  against  a  devisee,  to  turn  the 
deviseetout  of  possession.  Thus,  where  a  bill  was  brought  to  set 
aside  a  will  on  account  of  fraud,  and  likewise  for  a  receiver,  on  a 
suggestion  that  the  testator  was  rendered  incapable  of  making  it, 
by  being  perpetually  in  liquor,  and  particularly  when  he  executed 
the  will ;  and  the  defendant  pleaded  the  will,  and  that  it  was  duly 
executed  (1);  Lord  Hardwicke  allowed  the  plea  so  far  as  it  ap- 
plied to  that  part  of  the  bill  which  sought  to  set  the. will  aside, 
"  because  you  cannot  in  this  Court  set  aside  a  will  for  fraud ; " 
but  he  would  not  allow  it  as  to  the  receiver,  for  he  would  not  tie 
up  the  hands  of  the  Court,  in  case  it  should  be  necessary,  in  the 
progress  of  the  suit  at  Law,  to  have  a  receiver  appointed  (z). 

3.  In  like  manner,  upon  a  bill  filed  by  an  heir  against  a  person 
claiming  under  a  conveyance  from  the  ancestor,  the  defendant  may 
plead  the  conveyance  in  bar  of  the  suit  (a) ;  and  so  where  a  bill 
was  filed  by  persons  olaiming  under  a  will,  to  set  aside  a  convey- 
ance made  by  the  testator,  on  the  ground  of  fraud,  and  the  de- 
fendant pleaded  a  conveyance  by  the  testator,  before  the  date  of 
his  will,  of  the  estate  which  the  plaintiff  claimed,  the  plea  was  al- 
lowed (*)  (2). 

It  is  to  be  observed,  that  in  all  pleas  of  title,  whether  derived 
under  a  will  or  a  deed,  if  the  defendant  is  not  the  person  taking 
immediately  under  the  wilt  or  deed,  but  derives  his  title  through 
others,  the  title  of  the  defendant  must  be  deduced  from  the  person 
immediately  taking,  by  proper  averments  in  the  plea.  And  in  all 
cases  it  is  necessary,  whether  the  title  be  derived  from  adverse 
possession,  or  from  a  will  or  conveyance,  to  show  that  it  had  a 
commencement  anterior  to  that  of  the  plaintiff's  title  as  shown  by 
the  bill ;  a  title  posterior  to  that  of  the  plaintiff  will  not  avail  as  a 
plea,  unless  it  be  some  way  connected  with  the  plaintiff's  title : 
thus,  where  a  bill  was  filed  by  one  claiming  either  as  heir  ex  parte  , 
materna  of  the  person  last  seized,  or  as  a  remainder-man  under 
the  limitations  of  a  prior  settlement,  charging  that  the  person  last 
seized  had  only  a  life  interest  in  the  property,  and  that  it  would  so 


(x)  Anon.  3  Atk.  17. 
(a)  Lord  Red.  263. 


(ft)  Howe  v.  Duppa,!  V.  &B.511. 


(1)  Story  Eq.  PI.  §  812.    For  the  form  of  such  plea,  see  Willis,  559 )  2 

(2)  Story  Eq!  PI.  §  812. 
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appear  if  the  contents  of  a  certain  deed,  executed  in  1730,  and  Pleaain^Bar. 
within  the  power  of  the  defendant,  were  set  forth ;  and  the  defen- 
dant pleaded  that,  in  the  year  1796,  the  person  last  seized  being 
tenant  in  tail  in  possession,  had  duly  suffered  a  recovery  of  the  es- 
tates in  question  to  the  use  of  himself  in  fee,  and  had  subsequently 
devised  them  to  the  defendant,  the  plea  was  overruled ;  because 
the  defendant,  relying  upon  a  subsequent  title  which  he  had  not 
connected  in  any  way  with  the  ground  of  the  title  upon  which  the 
defendant  stood,  had  not  denied  that  title,  or  the  substantial  part  of 
it,  nor  the  possession  or  existence  of  the  deed  of  1730  (c). 


6.  From  what  has  been  above  stated,  it  is  obvious  that  where  a  Plea  of  pur- 
conveyance  is  insisted  upon  by  plea,  as  an  adverse  title,  it  must  ablVcoasideriu 
bear  date  at  a  period  anterior  to  the  commencement  of  the  plain-  tion  without 
tiff's  title,  as  shown  by  the  bill :  there  are  cases,  however,  in  which  nottce» 
a  conveyance  may  be  insisted  upon,  though  posterior  in  point  of 
date,  to  the  plaintiff's  title.     In  such  cases,  however,  it  is  necessa- 
ry to  the  validity  of  the  plea,  that  the  conveyance  should  have  been 
lor  a  valuable  consideration ;  and  that,  at  the  time  it  was  perfected, 
the  defendant  or  the  person  to  whom  it  was  made,  should  not  have 
had  notice  of  the  plaintiff's  right.    A  plea  of  this  sort  is  called  a 
plea  of  purchase  for  a  valuable  consideration  without  notice ;  and 
it  is  founded  on  this  principle  of  equity,  viz.  that  where  the  defen- 
dant has  an  equal  claim  to  the  protection  of  a  Court  of  Equity  to 
defend  his  possession,  as  the  plaintiff  has  to  the  assistance  of  the 
Court  to  assert  his  right,  the  Court  will  not  interpose  on  either 
side  (d)(1). 

It  is  to  be  observed,  that  a  purchaser  with .  notice  from  a  pur-  By  purchaser 

chaser  without  notice,  may  shelter  himself  under  the  first  purchas-  T1**1  notice 
/  \  ic%\  fromapur- 

CT(0(2).  chaser  with- 


(e)  H ungate  v.  Gascoigne,  1  R.  &        («)  Lord  Red.  278 ;   Brandlyn  v. 

M.  698 ;  vide  etiam,  Jackson  v  Rowe,  Orel,  1  Atk.  571 ;  Lowther  v.  Carlton, 

4  Russ.  514.  2  Atk.  139,  243 ;  Ca.  T.  Talbot,  187 ; 

(d)  Lord  Red.  274  ;  upon  this  prin-  Sweet  v.  Southcote,  2  Bro.  C.  C.  66, 
ciple  it  hsu  been  held,  that  a  pur-  cited  Ambl.  313 ;  M 'Queen  v.  Far- 
chase  for  valuable  consideration,  quhar,  11  Ves.  478 ;  Hiern  v.  Mill, 
though  a  good  defence,  is  not  good  13  Ves.  120;  and  vide  Harrison  v. 
as  a  ground  for  filing  a  cross  bill ;  Forth,  Prec.  in  Chan.  51. 
Patterson  v.  Slaughter,  Amb.  293. 

(1)  High  v.  Batte,  10  Yerger,  335 ;  Donnell  v.  King,  7  Leigh,  393 ;  Story 
Eq.Pl.  S  805;  Jewett  t>.  Palmer,  7  John.  Ch.  65,  Gallatian  v.  Cunning- 
ham, 8  Co  wen,  361 ;  Souzer  v.  De  Meyer,  2  Paige,  574.  See  the  remarks 
of  Lord  Chancellor  Lifford  upon  this  plea,  in  Lord  Drogheda  v.  Malone, 
Finlay's  Dig.  449,  cited  in  Mitford  Eq.  PI.  (5th  Am.  ed.)  277,  note  (1). 

(2)  Story  Eq.  PI.  §  808 ;  Varick  v.  Briggs,  6  Paige,  329 ;   Bennett  v. 
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Picas  in  Bar.  But  notice  to  an  agent  is  notice  to  the  principal  (/)  (1) ;  and 
where  a  person  having  notice  purchased  of  another  who  had  no 
notice,  and  knew  nothing  of  the  purchaser,  but  afterwards  ap- 
proved it,  and  without  notice  paid  the  purchase  money  and  pro- 
cured a  conveyance,  the  person  first  contracting  was  considered, 
from  the  beginning,  as  the  agent  of  the  actual  purchaser,  who  was 
therefore  held  affected  with  notice  (g). 

A  settlement,  in  consideration  of  marriage,  is  equivalent  to  a  pur- 
riwaetUe^1"  cha8e  *°r  a  vaJuaWe  consideration,  and  may  be  pleaded  in  the  same 
manner  (A).  If  a  settlement  is  made  after  marriage,  in  pursuance 
of  an  agreement  before  marriage,  the  agreement  as  well  as  the  set- 
tlement must  be  shown  (•).  A  widow,  defendant  to  a  suit  brought 
by  any  person  claiming  under  her  husband,  to  discover  her  title- 
deeds  to  lands  of  which  she  is  in  possession  as  her  jointure,  may 
plead  her  settlement  in  bar  to  any  discovery,  unless  the  plaintiff 
offers  and  is  able  to  confirm  her  jointure  (k) ;  but  a  plea  of  this  na- 
ture must  set  forth  the  settlement  and  the  lands  comprised  in  it 
with  sufficient  certainty  (/). 

Some  doubt  appears  to  be  entertained  whether  a  plea  of  pur- 
chase for  valuable  consideration  will  avail  against  a  legal  title.  The 
point  has  been  fully  discussed  by  Sir  Edward  Sugden,  in  his 
"  Treatise  on  the  Law  of  Vendors  and  Purchasers,"  where  the 
cases  upon  the  subject,  which  are  somewhat  conflicting,  will  be 
found  (m).    The  learned  writer's  opinion  appears  to  be  in  favor 


Whether  a 
food  bar  to  a 
legal  title, 
Quaref 


(f)  Lord  Red.  278 ;  Brotherton  t>. 
Hatt,  2  Vera.  574;  lie  Neve  v.  he 
Neve,  3  Atk.  646 ;  Maddoz  v.  Mad- 
dox,  1  Ves.  62 ;  Ashley  v.  Baillie,  2 
Ves.  370 ;  Hiern  v.  Mill,  13  Ves.  120 ; 
Mountford  v.  Scott,  3  Mad.  34. 

(g)  Lord  Red.  278;  Jennings  v. 
Moore,  2  Vera.  609 ;  Blenkarne  v. 
Jennens,  2  Bro  P.  C.  278 ;  see  Mo- 
lony  v.  Kernan,  2  Dr.  &  W.  31. 


(A)  Lord  Red.  278;  Harding  v. 
Hardrett,  Finch,  9. 

(t)  Lord  Red.  279 ;  Lord  Keeper  v. 
Wyld,  1  Vera.  139. 

(k)  Lord  Red.  279;  ante,  p.  636. 

(0  Lord  Red.  279;  Petre  v.  Petre, 
3  Atk.  511 ;  Pyncent  v.  Pyncent,  3 
Atk.  571 ;  Senhouse  v.  Earl,  2  Ves. 
450;  Leech  v.  Trollop,  ib.  662. 

(m)  Sugden  on  Vendors,  vol.  3,  p. 


Walker,  West,  130;  Jackson  v.  McChesney,  7  Cowen,  360;  Bumpus  v. 
Platner,  1  John.  Ch.  213;  Demareat  t>.  Wynkoop,  3  John.  Ch.  147;  Jack- 
son v.  Henry,  10  John.  185;  Jackson  r.  Given.  8  John.  573;  Alexander  «. 
Pendleton,  8  Crunch,  462;  1  Story  £q.  Jur.  $  409,  410,  and  notes;  Hag- 
thorp  v.  Hook,  1  Gill  &  John.  263 ;  Curtis  v.  Lunn,  6  Munf.  42 ;  Griffith 
».  Griffith,  1  Hoff.  Ch.  R.  163;  Lacy  v.  Wilson,  4  Munf.  313;  Lindsay  v. 
Rankin,  4  Bibb,  482;  McNitt  v.  Logan,  Litt.  Sel.  Ca.  69. 

But  if  he  would  avail  himself  of  the  want  of  notice  in  his  vendor,  he  must 
expressly  aver  that  ignorance  in  pleading.  Gallatian  v.  Erwin,  1  Hopk.  58 ; 
S.  C.  on  appeal,  8  Cowen,  361 ;  Griffith  «.  Griffith,  1  Hoff.  Ch.  R.  163. 

A  purchaser  without  notice  from  one  who  has  fraudulently  purchased,  is 
not  affected  by  the  fraud.  Bumpus  v.  Platner,  1  John.  Ch.  213 ;  Jackson  v. 
Henry,  10  John.  185. 

(1)  Story  Eq.  PI.  §  808 ;  Griffith  v.  Griffith,  1  Hoff.  Ch.  R.  153. 
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of  the  doctrine,  that  such  a  plea  will  be  protection  against  a  legal  flea* in  Bar. 
as  well  as  an  equitable  claim,  although  Sir  J.  Leach,  M.  IL,  ap-  F^^f7l«a«. 
pears  to  have  entertained  a  contrary  opinion  (n)  (1). 

The  rules  for  the  guidance  of  a  pleader  framing  pleas  of  this 
description,  hare  been  so  clearly  and  succinctly  laid  down  by  the  ^  P^Jl^*6 
learned  author  of  the  Treatise  last  referred  to,  that  the  writer  consideration. 
feels  he  cannot  oo  better  on  the  present  occasion  than  call  his 
reader's  attention  to  the  following  extracts  from  that  valuable  work, 
viz.  (o)  (2). — "  The  plea  must  state  the  deeds  of  purchase,  set- 
ting forth  the  dates,  parties,  and  contents,  briefly,  and  the  time 
of  their  execution  ( j>),  for  that  is  the  peremptory  matter  in  bar  (q). 

"  It  must  aver  that  the  vender  was  seized,  or  pretended  to  be  Averment*. 
seized,  at  the  time  he  executed  the  conveyance  (r)  (3).    In  Gar- 
ter v.  Pritchard  (5)  it  was  held,  that  the  plea  of  a  purchase  with- 
out notice  must  aver  the  defendant's  belief,  that  the  person  from 

(m)  Coffins  v.  Archer,  1  Rasa.  &    merly  wu  to  extend  the  plea  to  the 
M.  284.  discovery  even  of  the  purchase  deeds ; 

Jo)  Sugden  on  Vendors,  vol.  3,  p.    and  in  watkins  v.  Hatchet,  1  Eq.  Ca. 


.  10th  ed.  [6th  Am.  ed.  344,  et  Ab.  33,  pi.  3,  although  the  purch 

•eq.]  improvidently  offered  to  produce  his 

(q)  Quffire  this,  as  the    plaintiff  purchase  deeds,  yet  the  Court  would 

might  thereby  be  enabled  to  proceed  not  bind  him  to  do  so. 
against  the  defendant  at  Law  ?    See        (r)  Story  v.  Lord  Windsor,  2  Atk. 

Anon.  2  Cha.  Ca.  161 ;  in  Day  v.  630 ;  Head  v.  Egerton,  3  P.  Wms. 

Arundel,  Hard.  510,  it  was  expressly  279 ;  and  see  17  Ves.  290 ;  Jackson 

held,  that  the  time  of  the  purchase  v.  Rowe,  4  Ruts.  514. 
need  not  be  stated  in  the  plea.  (*)  Michaelmas  Term,  12  Geo.  II. 

(a)  See  Gilb.  Tor.  Rom.  58 ;  Aston  1739,  2  Vivian's  MS.  Rep.  90,  in  Lin- 

v.  Aston,  3  Atk.  302,  and  2  Ves.  107,  coin's  Inn  Library.    See  Jackson  v. 

396 ;  and  see  Walwyn  v.  Lee,  9  Ves.  Rowe,  4  Runs.  514. 
24.    It  seems  that  the  practice  for- 


(1)  Wood  «.  Mann,  2  Sumner,  507. 

u  The  point  of  doubt,"  says  Mr.  Justice  Story,  "  has  been,  whether  the  de- 
fence ought  to  apply  to  a  case,  where  the  plaintiff  founds  his  bill  upon  a  legal 
title,  seeking  to  support  it  by  a  discovery,  and  the  defendant  relies  solely  on 
an  equitable  title  to  protect  himself  from  the  discovery.  Upon  this  point  the 
authorities  are  at  variance ;  but  upon  principle,  it  would  seem  difficult  to  re- 
sist the  reasoning,  by  which  the  doctrine,  that  the  purchaser  is  in  such  a  case 
entitled  to  protection,  is  supported."  Story  Eq.  PI.  §  604  a.  See  3  Sugden 
Vend.  &  Parch.  (6th  Am.  ed.)  349,  350,  [495] ;  Snelgrove  v.  Bnel- 
grove,  4  Desmus.  288,  where  this  point  is  fully  examined,  and  the  Chan- 
cellor, (Desanssure,)  remarks,  "It  should  be  remembered,  that  the  plea 
protects,  by  the  Court  refusing  to  aid  the  plaintiff,  in  setting  up  a  title. 
now  when  the  title  attempted  to  be  set  up  is  an  equitable  one,  it  seems 
very  reasonable,  that  the  Court  should  forbear  to  give  its  assistance  in  set- 
ting up  such  equitable  title  against  another  title  set  up  by  a  fair  purchaser. 
But  when  the  plaintiff  comes  with  a  legal  title,  I  do  not  see  how  he  can  be 
refused  the  aid  of  the  Court."    See  also  Larrowe  v.  Beam,  10  Ohio,  496. 

(?)  This  subject  is  also  fully  discussed  in  Snelgrove  v.  Snelgrove,  4  De- 
■aus.266. 

(3)  Craig  v.  Leiper,  2  Terger,  193;  Lanesborough  v.  Kilmaine,  2  Moll. 
403;  8nelgrove  v.  Snelgrove,  4  Desaus.  267. 
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Pleas  in  Bar.  whom  he  purchased  was  seized  in  fee.     If  it  be  charged  in  the 
Avtnmro^Tin    D*M  tnat  ^e  veQdor  was  only  tenant  for  life  or  tenant  in  tail,  and  a 
pleas  for  valu-  discovery  of  the  title  be  prayed,  such  a  discovery  cannot  be  cov- 
ered unless  a  seisin  is  sworn  in  the  manner  already  mentioned, 
or  that  such  fines  and  recoveries  were  levied  and  suffered  as  would 
bar  an  entail  if  the  vendor  was  tenant  in  tail ;  for  if  a  purchase 
by  lease  and  release  should  be  set  forth,  which  would  pass  no 
more  from  the  tenant  in  tail  than  it  lawfully  may  pass,  and  that  is 
only  an  estate  for  the  life  of  the  tenant  in  tail  (f),  then  there  is 
no  bar  against  the  issue  (ti).     Where,  however,  a  fine  is  pleaded, 
the  plea  must  aver  an  actual  seisin  of  a  freehold  in  the  vendor, 
and  not  that  he  was  seized  or  pretended  to  be  seized  (z). 
When  convey-      "  If  the  conveyance  pleaded  be  of  an  estate  in  possession,  the 
ance  pleaded.   pjea  must  aver  tjjat  tjje  vendor  was  in  possession  at  the  time  of  the 
execution  of  the  conveyance  (y(.     And,  if  it  be  of  a  particular 
estate   and  not  in  possession,  it  must  set  out  how  the  vendor 
became  entitled  to  the  reversion  (z).      But  although  a  bill  be 
brought  by  an  heir,  the  plea  need  not,  on  that  account,  aver  the 
purchase  to  be  from  the  plaintiff's  ancestor  (a). 
When  pur-  The  plea  must  also  distinctly  aver  that  the  consideration  money, 

chase  for  yal-    mentioned  in  the  deed,  was  bonajide  and  truly  paid  (6)  (1),  inde- 
ation  pleaded,  pendently  of  the  recital  of  the  purchase  deed  (c)  (2),  for  if  the 
money  be  not  paid,  the  plea  will  be  overruled  (d),  as  the  purchas- 
er is  entitled  to  relief  against  payment  of  it ;  the  particular  con- 
sideration must,  it  should  seem,  be  stated  (e)  (3)  although  this 

(t)  This  is  the  doctrine  of  Littleton,  Vide  etiam,  Jackson  v.  Rowe,  4  Rasa, 

with  which,  it  seems,  Gilbert  agrees ;  514. 

but  since  Littleton's  time  it  has  been        (z)  Hughes  v.  Garth,  Amb.  421 . 
held,  that  the  releasee  has  a  base  fee       (a)  Seymour  v.  Nosworth,  2  Freem. 

determinable  by  the  entry  or  action  128 ;  5  Cha.  Rep.  23 ;  Nels.  Cha.  Rep. 

of  the  issue.     See  Butler's  n.  1,  to  135. 

Co.  Litt.  331  a,  and  the  authorities        (6)  Moor  v.  Mayhow,  1  Cha.  Ca. 

there  referred  to.    But  now  estates  34.    See  2  Atk.  241. 
tail  may  be  barred  by  deed,  3  &  4        (c)  Maitland   v.  Wilson,  3    Atk. 

Will.  IV.  c.74.  814. 

(u)  Gilb  For.  Rom.  57.  (d)  Hardingham  v.  Nicholls,  3  Atk. 

(x)  Story  v.  Lord  Windsor,  2  Atk.  304  ;  as  to  necessity  of  proof,  Molo- 

630 ;  and  see  Page  v.  Lever,  2  Ves.  ney  v.  Kernan,  2  Dr.  &  W.  31. 
J.  450;  Dobson  v.  Leadbeater,  13        (e)  Millard's  case,  2  Freem.  43, 

Ves.  230.  ana  Snag's  case,  cited  ib.;  and  see 

y)  Trevanian  v.  Mosse,  1  Vera.  Wagstaff  v.  Read,  2  Cha.  Ca.  156. 


«$ 


and  3  Ves.  226;   9  Ves.  32; 


(1)  Story  Eq.  PI.  §  805 ;  Jewett  v.  Palmer,  7  John.  Ch.  65 ;  High  v.  Batte, 
10  Verger,  335;  Donnell  v.  King,  7  Leigh,  393;  Malony  v.  Kernan,  2  Dm. 
&  War.  31 ;  Snelgrove  v.  Snelgrove,  4  Desaus.  287. 

(2)  See  3  Sugden  Vend.  &Purch.  (6th  Am.  ed.)  346,  [490,]  note  (l),and 
cases  cited. 

(2)  High  v.  Batte,  10  Terger,  335;  Donnell  v.  King,  7  Leigh,  393. 
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point  has  been  decided  otherwise  (/).  There  can,  however,  be  no  Plea* in  Bar. 
objection  to  state  the  consideration,  as,  if  it  be  valuable,  the  plea  v-^*'v-^^ 
will  not  be  invalidated  by  mere  inadequacy  (A).  The  question  is, 
not  whether  the  consideration  is  adequate,  but  whether  it  is  valu- 
able. For  if  it  be  such  a  consideration  as  will  not  be  deemed 
fraudulent  within  the  statute  27th  Elizabeth,  or  is  not  merely 
nominal  (•),  or  the  purchase  is  such  a  one  as  would  hinder  a 
puisne  purchase  from  overturning  it,  it  ought  not  to  be  impeached 
in  Equity. 

"  The  plea  must  also  deny  notice  of  the  plaintiff's  title  or  Must  deny  no- 
claim  (i)  previously  to  the  execution  of  the  deed  and  payment  of tice- 
the  purchase  money  {I)  (I);  for,  till  then,  the  transaction  is  not 
complete;  and,  therefore,  if  the  purchaser  have  notice  previously 
to  that  time,  he  will  be  bound  by  it;  and  the  notice  so  denied 
must  be  notice  of  the  existence  of  the  plaintiff's  title,  and  not 
merely  notice  of  the  existence  of  a  person  who  could  claim  under 
that  title  (to).  But  a  denial  of  notice,  at  the  time  of  making  the 
purchase  and  paying  the  purchase  money,  is  good  (2) ;  and  notice 
before  the  purchase  need  not  be  denied,  because  notice  before  is 
notice  at  the  time  of  the  purchase  (3)  ;  and  the  party  will,  in  such 
case,  on  its  being  made  to  appear  that  he  had  notice  before,  be 
liable  to  be  convicted  of  perjury  (n). 

(/)  Moor  t>.  Mayhow,  1  Cha.  Ca.  1  Vera.  179 ;  Anon.  8  Ventr.  961 ; 

34;  Day  v.  Arundell,  Hard.  610;  No.  2. 

paelgTove  t>.  8nelgroYe,  4  Desaus.  (I)  Moor  v.  Mayhow,  1  Cha.  Ca. 

287.]  34 ;  Story  v.  Lord  Windsor,  2  Atk. 

(A)  Bassett  v.  Nosworthy,  Finoh,  630;  Attorney-general  v.  Gower,  2 

1<»,  Ambl.  767;   Mildmay  v.  Mild-  Eq.  Ca.  Ab.  685, pi.  11. 

may,  Ambl.  767,  cited  Bullock  v.  Sad-  (m)  BLelsall  v.  Bennett,  1  Atk.  522, 

tier,  Ambl.  764.  whlcn  has  overruled  Bramton  v.  Bar- 

(t)  See  Moor  v.  Mayhow,  1  Cha.  ker,  2  Vera.  159,  cited. 

Ca.  34 ;  Wagstaff  v.  Read,  2  Cha.  Ca.  (n)  Jones  v.  Thomas,  3  P.  Wins. 

156.  243. 

(k)  Lady  Bodmin  v.  Vendebendy, 


Funster,  2  John.  Ch.  158;  Murray  v.  Finster,  2  John.  Ch.  155;  M'Gahee  % 
Sneed,  1  Der.  A  Bat.  333 ;  Frost  «.  Beekman,  1  John.  Ch.  288. 

(2)  See  Snelgrore  v.  Bnelgrove,  4  Desaus.  287 ;  Murray  v.  Finster,  2 
John.  Ch.  155,157. 

(3)  To  make  the  plea  of  bona  fide  purchaser  without  notice  available,  the 
notice  before  the  whole  of  the  purchase  money  was  paid  and  conveyance  re- 
ceived, moat  be  denied.  Nats  t>.  M'Pherson,7  Monroe,  699 j  Frost  «.  Seek* 
man,  1  John.  Ch.  298,  303;  Jewett  v.  Palmer,  7  John.  Ch.  65;  High  v.  Bat- 
tel Yerger,  385. 
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Pleas  in  Bar.       "  The  notice  must  be  positively  and  not  evasively  denied  (o), 

v*^^*^-'  and  must  be  denied  whether  it  be  or  be  not  charged  by  the  bill  (p). 

If  particular  instances  of  notice  or  circumstances  of  fraud  are 

charged,  the  facts  from  which  they  are  inferred  must  be  denied  as 

specially  and  particularly  as  charged  (q)  (1). 

"  But  the  defendant  need  only  by  his  plea  deny  notice  generally, 
unless  where  facts  are  specially  charged  in  the  bill  us  evidence  of 
notice  (r)  (2). 
Answer  in  "  Notice  must  also  be  denied  by  answer,  for  that  is  matter  of 

aappo    o  .       fraud  and  cannot  be  covered  with  the  plea  (3) ;  because  the  plain- 
tiff must  have  an  opportunity  to  except  to  its  sufficiency  if  he  think 
fit  (t) ;  but  it  must  also  be  denied  by  the  plea,  because  otherwise 
there  is  not  a  complete  plea  in  Court  on  which  the  plaintiff  may 
take  issue  (u). 
Answer  in  sun-      "  Although  a  purchaser  omit  to  deny  notice  by  answer,  he  will 
port  of  plea      be  allowed  to  put  in  the  point  of  notice  by  way  of  answer  (z),  and 
*"7a!uabI?      the  omission  will  not  invalidate  his  plea,  if  it  is  denied  by  that  (y). 
If  notice  is  omitted  to  be  denied  by  the  plea,  and  the  plaintiff  re- 
ply to  it,  the  defendant  has  then  only  to  prove  his  purchase ;  and 
it  is  not  material  if  the  plaintiff  do  prove  notice  as  he  has  waived 

(p)  Cason  v.  Round,  Preo.  in  Cha.  S.  282 ;  Thring  v.  Edgar,  2  S.  &  S. 

226;  and  see  2  Eq.  Ca.  Abr.  682,  274.  This  rule  will  not,  however,  ap- 

(D.)  n.  (b).  ply  to  an  answer  in  support  of  a  plea, 

(p)  Aston  v.  Curzon,  and  Weston  unless  the  plea  is  negative ;  vide  ante, 

v.  Berkeley,  3  P.  Wms.  244  n.  (f ) ;  p.  700,  et  seq. 
and  see  the  6th  resolution  in  Brace  v.        (t)  Anon.  2  Cha.  Ca.  161 ;  Price  v. 

Duke  of  Marlborough,  2  P.  Wms.  Price,  1  Vern.  185;  Foley  v.  Hill,  3 

491.  M.  &  C.  474. 

(a)  Meder  v.  Birt,  Gilb.  Eq.  Rep.        (it)  Harris  v.  Ingledew,  3  P.  Wms. 

185 ;  Radford  v.  Wilson,  3  Atk.  815;  91 ;  Meadows  v.  Duchess  of  Kings- 

and  see  Jerrard  v.  Saunders,  2  Ves.  ton,  Lord  Red.  263  n. ;  Amb.  756 ;  3 

J.  187;  4  Bro.  C.  C.322;  6  Dow.  Mer.  171. 
230.  (x)  Anon.  2  Cha.  Ca.  161. 

(r)  Pennington  v.  Beechey,  2  8.  &        (y)  Coke  v.  Wilcocks,  Mos.  73. 

(1)  Wilson  o.  Hillyer,  1  Saxton,  N.  J.  63 ;  Deming  v.  Smith,  3  John.  Ch. 

(2)  Griffith  v.  Griffith,  1  Hoff.  Ch.  R.  163. 

(3)  Care  must  be  taken  in  case  of  a  plea  of  a  purchase  for  a  valuable  con- 
sideration without  notice,  not  to  make  an  answer  to  any  statements  in  the 
bill  actually  and  properly  covered  by  the  plea ;  for  notwithstanding  some 
doubts  formerly  entertained,  it  seems  now  established,  that  in  such  a  case,  if 
the  defendant  answer  at  all  to  the  matters  covered  by  the  plea,  he  must  an- 
swer fully  ;  and  if  he  puts  in  a  general  answer,  he  cannot  protect  himself  by 
such  a  defence  in  his  answer  from  answering  fully.  Story  Eq.  PI.  §  606, 
and  note,  and  cases  cited,  §  810,  note. 

The  39th  Rule  of  the  Equity  Roles  of  the  Supreme  Court  of  the  United 
States  gives  to  such  a  person  the  right  to  protect  himself  by  answer,  as  he 
might  by  plea.    Story  Eq.  PI.  §  847,  note,  §  846,  note. 
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setting  down  the  plea  for  argument,  in  which  case  it  wonld  have  Pleas  to  Die- 
been  overruled  (%).  If,  however,  a  bill  is  exhibited  against  a  pur-  ^J^Z^Zl, 
chaser,  and  he  pleads  his  purchase,  and  the  bill  is  therefore  dis- 
missed, a  new  bill  will  lie  charging  notice,  if  the  point  of  notice 
was  not  charged  in  the  former  bill,  or  examined  to ;  and  the 
former  proceedings  cannot  be  pleaded  in  bar  (a).  But  if  notice 
is  neither  alleged  by  the  bill  nor  proved,  and  the  defendant  by  his 
answer  deny  notice,  an  inquiry  will  not  be  granted  for  the  purpose 
of  affecting  him  with  notice  (6). 

"  A  plea  of  a  purchase  for  valuable  consideration  without  no- 
tice, will  not  be  allowed  where  the  purchaser  might,  by  due  dili- 
gence, have  ascertained  the  real  state  of  the  title  (c)  (1). 

"  If  a  purchaser's  plea  of  valuable  consideration  without  notice, 
be  falsified  by  a  verdict  at  Law,  and  thereupon  a  decree  is  made 
against  the  purchaser,  and  he  then  carries  an  appeal  to  the  House 
of  Lords,  it  will  be  dismissed  and  the  decree  affirmed  without  fur- 
ther notice  (d)," 

It  is  to  be  noticed,  that  a  plea  of  purchase  for  a  valuable 
consideration  protects  a  defendant  from  giving  any  answer  to  a 
title  set  up  by  the  plaintiff;  but  a  plea  of  bare  title  only,  with- 
out setting  forth  a  consideration,  is  not  sufficient  for  that  pur- 
pose (e).  It  will  also  protect  a  defendant  from  the  discovery  of 
deeds  and  writings,  except  of  the  purchase  deed,  which  is  plead- 
ed  (/)  (2). 

All  the  grounds  of  pleas  above  enumerated  go  to  the  relief  pieas  to  dU- 
prayed  by  the  bill ;  and,  as  we  have  seen,  if  they  are  sufficient  to  cover/. 
protect  the  defendant  from  the  relief  prayed,  they  will  also  serve 
to  protect  him  from  the  discovery  sought  (3),  except  so  far  as 
such  discovery  is  material  to  enable  the  plaintiff  to  avoid  the  effect 
of  the  matter  pleaded.    There  are,  however,  as  has  been  already 

(z)  Harris  «.Ingledew,3P.  Wins,  (c)  Jackson  v.  Rowe,  2  S.  &  8. 

91 ;  Eyre  v.  Dolphin,  2  Ball   &  B.  472;  4  Rum.  514. 

302.  (<*)  Lewes  v.  Fielding,  Colles's  P. 

(a)  Williams  v.  Williams,  1  Cha.  G.  361. 

Ca.  252.  (0)  Brereton  v.  Gamul,  2  Atk.  241. 

(t)  Hardy  v.  Reeves,  5  Ves.  426.  (/)  Salkeld  v.  Science,  2  Yes.  107. 

(1)  If  a  party  means  to  defend  himself,  on  the  ground,  that  he  was  a  bona 
fide  purchaser  for  a  valuable  consideration,  without  notice,  he  must  deny  the 
faetof  notice,  and  of  every  circumstance  from  which  it  can  be  inferred. 
Murray  v.  Ballon,  1  John.  Ch.575. 

(2>  Story  Eq.  PI.  §  809.  See  3  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.) 
48d,490 ;  1  Story  Eq.  Jur.  410,  and  note ;  Lube  Eg.  PI.  245, 246. 

(3)  A  plea  good  to  the  relief  is  good  also  to  the  discovery  prayed  for. 
Chapin  v.  Colman,  11  Pick.  331, 337. 
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Ple™^L?iB"  state(*j  certain  cases  in  which,  though  the  plaintiff  may  be  entitled 
to  relief,  the  defendant  will  be  protected  from  making  either  the 
whole  or  some  part  of  the  discovery  sought  by  the  bill ;  because 
the  situation  in  which  he  is  placed  renders  it  improper  for  a  Court 
of  Equity  to  compel  a  discovery,  either  because  the  discovery  may 
subject  him  to  pains  and  penalties,  or  to  forfeiture,  or  something 
in  the  nature  of  a  forfeiture ;  or  because  it  would  betray  the  con- 
fidence reposed  in  him  as  a  legal  adviser,  or  as  an  arbitrator. 
The  cases  in  which  this  exemption  from  discovery  can  be  insisted 
upon,  have  been  before  pointed  out,  and  the  principles  upon  which 
they  rest,  discussed  in  treating  of  demurrers  (g) ;  all  that  need, 
therefore,  be  now  said  in  addition  is*  that  if  the  facts  upon  which 
the  defendant  rests  his  claim  to  exemption  from  the  discovery 
sought  do  not  appear  upon  the  bill,,  they  may  be  presented  to  the 
Court  by  plea  (1). 

It  has  been  already  stated,  that  a  defendant  may  not  only  an- 
swer an  amended  bill,  but  he  may  defend  himself  from  the  effect 
of  the  amendments  by  a  demurrer  or  plea  (A)  ;  pleas  to  amended 
bills  may  be  put  in  upon  the  grounds  as  pleas  to  original  bills. 
But  it  is  to  be  observed  that,  if  a  defendant  has  answered  the  orig- 
inal bill,  his  answer  may  be  read  to  counterplead  his  plea  to  the 
amended  bill ;  and  that  if,  upon  reading  it,  should  appear  that  the 
facts  stated  upon  the  answer  to  the  original  bill  would  operate  to 
avoid  the  defence  made  by  the  plea  to  the  amended  bill,  the  plea 
will  be  overruled  (t). 


Pleas  to 
amended  bill. 


Section  III. 


Of  the  Form  of  Pitas. 


Title. 


Where  by 
husband  and 
wife. 


A  plea  is  preceded  bj  a  title  in  the  following  form :  —  "  The 
Plea  ofA.B.n  defendant,  to  the  bill  of  complaint  of  X.  T.  com- 
plainant ;"  or,  "  The  joint  and  several  plea  of  A.  UL  and  C.  D. 
defendants"  Sfc.  Where  it  is  a  plea  of  a  man  and  his  wife,  the 
words  "  and  several "  should  not  be  inserted ;  but  where  an  ob- 
jection was  taken  to  a  plea  by  baron  and  feme,  on  the  ground  that 


ft 


Ante,  p.  685. 

Ante,  p.  650. 

(0  Lord  tied.  899; 


Hyilard  «. 


White,  ib.;  Noel  ».  Ward,  1  Mad. 
322;  Hildyard,  o.  Cxwty,2  Atk.  308. 


(1)  Story  Eq.  PL  Ch.  15,  §  816,  et  seq. 
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they  were  bo  inserted,  Sir  J.  Leach,  V.  C,  considered  the  term  H*" in  Bar. 
**  several "  as  meaning  nothing,  and  that,  being  mere  surplusage,  Wher^bThnB- 
it  did  not  vitiate  the  plea  (ft),    tt  fnay  be  observed,  that  where  a  band  and  wife, 
plea  was  prepared  as  a  joint  plea  of  a  husband  and  wife,  but  the 
wife  refused  to  swear  to  it,  whereupon  the  husband  put  in  the 
plea,  and  applied  that  it  should  stand  for  himself,  it  was  so  or- 
dered (J). 

Where  &  plea  is  accompanied  by  an  answer,  it  mttst  be  intituled  Where  accom- 
"  The  plea  and  answer/'   or,  "  The  joint  ptea  and  answer,"  or  J^wer. 7 
"  The  joint  and  severed  plea  and  answer"  according  to  the  cir- 
cumstances. 

A  plea,  like  a  demurrer,  is  introduced  by  a  protestation  against  Protestation. 
the  confession  of  the  truth  of  any  matter  contained   in   the 
bill  (m)  (1). 

The  extent  of  the  plea,  that  is,  whether  it  is  intended  to  cover  Statement  of 
the  whole  bill  or  part  of  it  only,  and  what  part  in  particular,  is  ^JS^JS 
usually  stated  in  the  next  place  ;   and  this,  as  before  observed,  pliee. 
must  be  clearly  and  distinctly  shown  (*)  (9).    Before  the  Orders 
of  August,  1841,  a  plea,  like  a  demurrer,  was  liable  to  be  over- 
rated, if  the  answer  accompanying  it  extended  to  any  part  of  the 
bill  covered  by  the  plea ;   and  the  same,  if  not  *  greater  degree 
of  accuracy,  was  required  of  the  pleader  In  applying  this  rule. 
The  96th  and  87th  Orders  of  August,  1841,  have,  however,  now 
so  far  modified  this  strict  practice,  that  a  plea  is  no  longer  liable 
to  be  overruled  only  because  it  does  not  cover  so  much  of  the  bill 
as  it  might  have  extended  to,  or  only  because  the  answer  of  the 
defendant  extends  to  some  part  of  the  same  matter  as  is  covered 
by  the  plea  (o). 

(a)  Fitch  v.  Chapman,  2  S.  &  8.  It  may  be  observed  here*  that  at  Com- 

31.  mon  Law,  protestation  in  pleading 

(I)  Pain  v. ,  1  C.  C.  269 ;  has  been  declared  unnecessary,  by 

Parie  v.  Arconrt,!  Dick.  13;  but  see  Reg.  Gen.  Hil.  T.  4  Will.  IV.  Reg. 

ante,  p.  551.  12. 

(*)  Lord  Hed.  212.    The  reasons  (a)  Lord  Rtfd.  000. 

for  the  introduction  of  this  form  have  (o>  See  page  651,  [652,  notes.} 
been  before  alluded  to,  (ante,  p.  538.) 


and  n< 


1)  Mitford  Eq.  PI.  by  Jeremy,  300 ;  Story  Eq.  PI.  §  694. 

I)  Story  Eq.  Pi.  §  094 ;  Mitford  Eq.  PI.  by  Jeremy,  (5th  Am.  ed.)  300, 

1  note  (1),  in  which  the  editor  has  given  the  opinion  of  Chancellor  Wal- 
worth upon  thin  point,  as  pronounced  in  Leaycraft  v.  Dempsey,  4  Paige,  124. 

If  an  answer  commences  as  an  answer  to  the  whole  bill,  it  overrules  a  plea 
and  demurrer  to  any  partionlar  part  of  the  bill,  although  tfuch  part  is  not  in 
act  answered.    Leacraft  e.  Dempsey*  4  Paige,  124. 

A  defendant  may  plead,  answer  and  demur,  to  the  same  bill  j  but  these 
several  defences  must  each  refer  to  and  in  terms  be  put  in  .as  a  defence  to  a 
d  diMuaet  pan  of  the  bill.    Leaoraft  v.  Dempsey,  4  Paige,  124. 


VOL.  i. 


782 


Pitas: 


Pleas  in  Bar. 

Statement  of 
matter  plead- 
ed. 


General  re- 
quisites. 


Must  be  cer- 
tain. 


Must  go  to  the 
whole  case. 


The  matter  relied  upon  as  an  objection  to  the  suit  or  bill , 
erally  follows,  accompanied  by  such  averments  as  are  necessary  to 
support  it  (p)  (1)  ;  and  it  is  to  be  noticed,  that  where  a  plea  is 
of  matter  which  shows  an  imperfection  in  the  frame  of  the  suit,  it 
should  point  out  in  what  that  imperfection  consists.  Where,  for 
instance,  a  plea  is  for  want  of  parties,  it  must  not  only  show  that 
there  is  a  deficiency  of  parties,  but  should  point  out  who  the  par- 
ties are  that  are  required  (2).  Thus,  in  Merewether  v.  Mellish 
(q)9  where  a  defendant  pleaded  a  settlement  for  the  purpose  of 
showing  that  there  were  certain  parties  not  before  the  Court  who 
were  interested  in  the  suit,  but  did  not  aver  that  there  was  a  defi- 
ciency of  parties,  or  that  the  persons  appearing  by  the  settlement 
to  be  interested  were  necessary  parties,  the  plea  was  held  to  be 
informal,  and  leave  was  given  to  amend  it. 

The  general  requisites  of  a  plea  have  been  already  discussed  at 
considerable  length ;  it  is  unnecessary,  therefore,  now  to  allude 
to  them  further  than  to  remind  the  reader,  that  they  must  be 
founded  upon  matter  not  apparent  upon  the  face  of  the  bill  (r)  : — 
they  must  reduce  the  case  to  a  single  point  (5),  except  where  leave 
has  been  obtained  to  plead  double  (f),  and  they  must  be  supported 
by  proper  averments  («). 

In  addition  to  the  above  requisites  it  may  be  added,  that  a  plea 
must  be  certain ;  it  must  tender  issuable  matter,  the  truth  or  false- 
hood of  which  may  be  replied  to  or  put  in  issue  (z),  and  that  not 
in  the  form  of  general  propositions,  but  specifically  and  distinctly 
(3) ;  therefore,  where  a  plea  was  put  in  by  the  East  India  Company 
to  a  bill  filed  by  the  Nabob  of  Arcot,  in  which  they  stated,  that  by 
charters  confirmed  by  Act  of  Parliament,  they  had  certain  powers 
under  which  particular  acts  were  done,  the  plea  was  overruled,  be- 
cause it  did  not  set  forth  the  contents  of  those  charters  and  Acts 
of  Parliament. 

A  plea  must  also  cover  the  whole  case  made  by  the  bill,  or  by 
that  part  of  it  which  the  plea  affects  to  cover,  otherwise  it  will  be 
overruled  (4).    Thus,  where  a  bill  was  filed  for  a  foreclosure  of  a 


(p)  Lord  Red.  300. 
*  13  Ves.  438,  [Sumner's  ed.  n.] 
.  Ante,  p:  677. 

1  Ibid.  681 ;  [Goodrich  v.  Pendle- 
ton, 3  John.  Ch.  386.] 


(0  Ibid.  683;  [Saltos  v.  Tobias,  7 
John.  Ch.  204.1 

(«)  Ibid.  686. 

(z)  Nabob  of  Arcot  v.fi.  I.  Com- 
pany,  3  Bro.  C.  C.  292. 


(1)  Story  Eq.  Fl.  §  694. 

(2)  Story  Eq.  PI.  I  238,745,  note ;  Cook  v.  Mancios,  3  John.  Ch.  427; 
Robinson  v.  Smith,  2  Paige.  222 ;  Mitchell  v.  Lenox,  2  Paige,  280. 

(3)  Story  Eq.  PI.  §  669. 

(4)  Story  Eq.  PI.  |  693. 

If  there  is  any  matter  of  Equity  in  the  bill  to  which  the  plea  does  not  set 
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messuage  and  forty  acres  of  land,  and  the  defendant  pleaded  an  General 
absolute  title  in  himself  to  certain  property  mentioned  in  the  deeds,  v  JL^L*. 
by  which  he  deduced  his  title,  consisting  of  a  messuage  and  ten- 
ement, averring  that  they  were  the  same  which  were  meant  by  the 
bill,  the  Court  of  Exchequer  thought  the  plea  could  not  be  con- 
sidered as  relating  to  the  forty  acres  of  land  mentioned  in  the  bill, 
and  overruled  it  (y ).  And  so  where,  to  a  bill  praying  a  reconvey- 
ance of  four  estates,  the  defendant  put  in  a  plea  of  a  fine  and  non- 
claim  as  to  one,  averring  that  the  estate  comprised  in  the  fine  was 
the  only  part  of  the  estates  comprised  in  the  bill  to  which  he  had 
or  claimed  a  right ;  the  plea  was,  in  like  manner,  overruled  (z). 
In  like  manner,  where  a  bill  prayed  an  account  of  rents  and  profits, 
and  also,  that  the  defendant  might  be  restrained  from  setting  up 
outstanding  terms,  and  the  defendant  pleaded  that  there  were  no 
outstanding  terms,  Sir  J.  Leach  held  the  plea  to  be  bad,  because 
it  left  part  of  the  case  untouched  (b). 

With  respect  to  the  language  of  pleas,  the  reader's  attention  is  Language  of. 
recalled  to  the  observations  made  in  another  part  of  this  work  (c), 
in  which,  in  the  framing  even  of  bills,  the  propriety  of  adhering 
to  the  known  technical  language  of  the  Courts,  in  all  cases  where 
such  language  is  applicable  to  the  case,  has  been  discussed ;  it 
only  remains  to  add,  that  if  such  an  adherence  to  the  ancient  re- 
cognized forms  of  pleading  is  desirable  in  the  case  of  bills,  it  is 
still  more  so  in  the  case  of  pleas,  in  which,  as  has  been  before 
stated,  there  must,  in  general,  be  the  same  strictness,  at  least  in 
matters  of  substance,  as  in  pleas  at  Law  (1). 

The  same  observation  may,  however,  be  repeated  here,  which 
has  been  made  in  the  part  of  this  book  before  referred  to,  namely, 
that  although  the  use  in  pleadings  in  Equity  of  such  technical  ex- 
pressions as  have  been  adopted  in  pleadings  at  Common  Law  is 
desirable,  it  is  not  absolutely  necessary ;  and  that  the  same  thing 
may  be  expressed  in  any  terms  which  the  pleader  may  select  as 
proper  to  convey  his  meaning,  provided  they  are  adequate  to  the 
purpose  (d).    All  the  parts,  however,  which  are  necessary  to  ren-  Averments. 

(y)  Wedlake  v.  Stone,  2  Sim.  49.  1  Cox,  224 ;  1  Bro.  C.  C.  578,  S.  C. ; 

(t)  Barker   v.  Ray,  5  Mad.  64  ;  Lord  Red.  217,  n. 

vide  etiam,  Hook  v.  Dorman,  1  S.  &,  (e)  Ante,  p.  409. 

8. 227;  vide  etiam,  Hoare  v.  Parker,  (d)  Ante,  p.  411 . 

op  a  bar,  and  which  is  not  denied  by  way  of  answer,  the  plea  must  be  set 
aside.    Piatt  v.  Oliver,  1  McLean,  303. 

ft)  8ee  Marselis  v.  Morris  Canal,  &c.  1  Saxton,  N.  J.  31  ;  Story  Eq.  PI. 

In  pleading  matters  of  substance  the  same  strictness  is  required  in  Equity 
mm  at  Law.    Burditt  v.  Grew,  8  Pick.  108. 
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General  (Jer  the  plea  a  complete  equitable  bar  to  the  case  made  by  the  bill, 
s^J^^J!^  so  far  as  the  plea  extends,  must  be  clearly  and  distinctly  averred, 
in  order  that  the  plaintiff  may  take  issue  upon  it  («).  And  it  is  to 
be  observed,  that  averments  in  general  ought  to  be  positive  (/) 
(1).  In  some  cases,  indeed,  a  defendant  has  been  permitted 
to  aver  according  to  the  best  of  his  knowledge  and  belief,  as 
that  an  account  is  just  and  true  (g) ;  and  in  all  cases  of  negative 
averments,  and  of  averments  of  facts  not  within  the  immediate 
knowledge  of  the  defendant,  it  may  seem  improper  to  require  a 
positive  assertion  (2).  It  however  is  the  opinion  of  Lord  Redes- 
dale,  that  unless  the  averment  is  positive,  the  matter  in  issue  ap- 
pears to  be  not  the  fact  itself,  but  the  defendant's  belief  of  it;  and 
that  in  all  cases,  therefore,  averments  should  be  positive,  as  the 
conscience  of  the  defendant  is  saved  by  the  nature  of  the  oath 
administered,  which  is,  that  so  much  of  the  plea  as  relates  to  his 
own  acts  is  true,  and  that  so  much  as  relates  to  the  acts  of  others 
he  believes  to  be  true  (A)  (3). 
Impertinence.  &  way  be  observed  here,  that  a  plea,  like  any  other  proceed- 
ing in  a  cause,  may  be  the  subject  of  a  reference  for  imperti- 
nence (t). 

The  plea  having  stated  the  faQts  upon  which  it  is  founded,  com- 
monly concludes  with  a  repetition,  that  the  matters  so  offered  are 
relied  upon  as  an  objection  or  bar  to  the  suit,  or  to  so  much  of  it 
as  the  plea  extends  to ;  and  then  prays  the  judgment  of  the  Court, 
whether  the  defendant  ought  to  be  compelled  further  to  answer  the 
bill,  or  such  part  as  is  pleaded  to  (£).  Much  learning  is  scattered 
over  the  books  upon  the  manner  in  which  pleas  at  Law  should 
conclude ;  but  it  does  not  appear  that  any  particular  from  of  con- 
To  the  juris-  elusion  is  necessary  in  pleas  in  Equity.  Some  of  the  old  forms  of 
pleas  to  the  jurisdiction  conclude  by  praying  the  judgment  of  the 
Court,  "  whether  it  will  hold  plea  upon,  and  enforce  the  defendant 
to  answer  the  bill  for  the  cause  aforesaid ; "  whilst  other  precedents, 
with  less  precision,  demand  judgment  of  the  Court,  "  whether  the 
To  the  person,  defendant  shall  be  compelled  to  make  further  or  other  answer  (/)•" 

(«)  Lord  Red.  298 ;  see  Newman  v.        (h)  Lord  Red.  898. 
Hutton,  3  Beav.  116]  Overton  v.  Ba-        (t)  Dixon  v.  Olmius,  1  Cox,  412. 


meter,  4  Beav.  205.  (*)  Lord  Red.  300. 

/)  Foster  v.  Vassall,  3  Atk.  590 
f)  Anon.  3  Atk.  70;  Tothill,  70 


(/)  foster^ Vassall,  3  Atk.  590.        (Q  Beanies  on  PI.  49. 


(1)  Story  Eq.  PI.  fi  662. 

(fc)  Story  Eq.  PI.  §  662 ;  Bolton  v.  Gardner,  3  Paige.  273 ;  Heartt ».  Cor- 
ning, 3  Paige,  566. 
(3)  Story  Eq.  PI.  §  664;  Bolton  v.  Gardner,  3  Paige,  273. 
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The  form  of  pleas  in  Equity  to  the  person  are  tolerably  uniform  in    Conclusion. 

concluding,  by  praying  judgment  of  the  Court,  whether  the  de-  N-^N>'^ta-/ 

fendant  shall  be  compelled  to  make  any  further  answer,  during  the         ,n       ' 

existence  of  the  disability  pleaded  (m).     The  precedents  of  pleas 

in  bar,  generally,  conclude  with  pleading  the  matter  set  up,  in  bar 

of  the  discovery  and  relief,  or  of  the  discovery,  (as  the  case  may 

be ;)  and  demand  judgment  of  the  Court,  whether  the  defendant 

shall  be  compelled  to  make  further  or  other  answer  to  the  bill, 

praying  to  be  dismissed  with  costs,  a  prayer  that  is  sometimes 

added  and  sometimes  omitted.     They  do  not,  however,  always 

state,  that  the  matter  is  pleaded  tit  bar  (n)  (1). 

Where  a  plea  is  accompanied  by  an  answer,  the  answer  must  Where  accom- 
follow  the  conclusion  of  the  plea.  If  the  answer  is  merely  to  sup-  answer. J 
port  the  plea,  it  is  stated  to  be  made  for  that  purpose,  "  not  waiv- 
ing the  plea"  (o).  If  the  plea  is  to  part  of  the  bill  only,  and 
there  is  an  answer  to  the  rest,  it  is  expressed  to  be  an  answer  to  so 
much  of  the  bill  as  is  not  before  pleaded  to,  and  is  preceded  by 
the  same  protestation  against  waiver  of  the  plea  ( p)  (2). 

A  plea  must  be  signed  by  counsel,  unless  taken  by  commission-  Signature  by 
ers  in  the  country  (q)  ;  and  it  is  a  rule,  that  all  pleas,  as  well  as  eoun8e  * 
answers,  whether  taken  by  commission  or  sworn  before  a  Master, 
must  be  signed  by  the  parties  swearing  the  same  in  the  presence  of 
the  Master,  or  of  the  commissioners  before  whom  the  same  shall 
be  taken  respectively  (r).  It  seems,  however,  that  where  pleas 
are  not  to  be  sworn  to,  they  may  be  received  and  filed,  though  un- 
der the  hand  of  counsel  only  (s). 

It  is  said  by  the  noble  and  learned  authors  of  the  "  Treatise  on  In  what  cafe* 
the  Pleadings  in  the  Court  of  Chancery,"  that  "  pleas  to  the  juris-  JpoVoath  (3). 
diction  of  the  Court,  or  in  disability  of  the  person  of  the  plaintiff, 
as  well  as  pleas  in  bar  of  any  matter  of  record,  or  of  matters  re- 
corded, or  as  of  record  in  the  Court  itself,  or  any  other  Court,  may 

(m)  Ibid.  (?)  Simes  v.  Smith,  4  Mad.  366. 

(»)  Ibid.  (r)  Beames's    Ord.  452;    2  Atk. 

(o)  Lord  Red.  300.  289. 
(p)  Ibid.  (s)  Beames's  Ord.  172. 


(1)  Story  Eq.  PI.  §  694,  and  note ;  Eq.  Drafts,  444,  445. 

(2)  Story  Eq.  PI.  §  695. 

(3)  Heartt  c.  Corning,  3  Paige,  566;  Saddler  v.  Glover,  1  B.  Monroe,  53; 
Story  Eq.  PI.  §  696;  I  Smith  Ch.  Pr.  (2nd  Am.  ed.)  231,  232;  CarolU. 
Waring,  3  Gill  &  John.  491. 

66* 
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Orth.  be  put  in  without  oath"(*)(l);  and  the  proposition  is  so  laid 
s^"v-^to"'  down  by  his  Lordship,  upon  the  authority  of  a  book,  whose  au- 
thority is  usually  considered  as  entitled  to  weight  («).  It  appears, 
however,  to  the  author,  that  the  proposition  is  laid  down  too  broad- 
ly ;  for  although  it  is  true,  that  many  pleas  to  the  jurisdiction  may 
be  put  in  without  oath,  and  that  pleas  to  the  person  of  the  plain- 
tiff, may  be  put  in,  in  a  similar  manner,  yet  it  is  by  no  means  the 
fact,  that  all  pleas  to  the  jurisdiction,  or  any  other  pleas  to  the 
person  than  those  above  specified,  can  be  so  treated.  Thus  it  has 
been  held,  that  a  plea  of  privilege,  because  the  defendant  is  an 
officer  of  another  Court,  which  is  in  effect  a  plea  to  the  jurisdic- 
tion, ought  to  be  upon  oath  (x).  So  a  plea  of  the  bankruptcy  of 
the  plaintiff,  which  is  a  plea  to  the  person,  was,  before  the  estab- 
lishment of  the  Court  of  Bankruptcy,  required  to  be  upon  oath  (y). 
Wherever  the  Perhaps  the  best  mode  to  be  adopted  by  the  practitioner,  for  de- 
pleamostte  tejminin8  the  question  as  to  a  plea  being  or  not  being  upon  oath, 
established  at  will  be  to  consider  how  far  it  will  be  necessary,  in  the  event  of  the 
the  hearing  p]ea  being  considered  valid,  and  issue  being  joined  upon  it,  to 
establish  its  truth  by  evidence  upon  oath  at  the  hearing ;  and  in 
all  cases  where  such  evidenoe  upon  oath  woyld  be  required  at  the 
hearing,  to  let  the  plea  be  aooompanted  by  the  oath  of  the  defen- 
dant ;  for  the  principle  upon  which  the  Court  acts  in  requiring 
pleas  to  be  put  in  upon  oath,  is,  that  it  will  not  permit  a  defendant 
to  delay  or  evade  the  discovery  sought  by  the  plaintiff,  unless  he 
will  first  pledge  his  oath  to  the  truth,  (or  at  least  to  his  belief  of 
the  truth,)  of  the  facts  upon  which  he  relies,  in  all  cases  where 
the  facts  are  those  of  which  the  Court  does  not  take  judicial  no- 
tice (2). 

The  matters  of  which  the  Court  will  take  judicial  notice,  have 
been  before  enumerated  (z) ;  and  amongst  them  it  will  be  found, 

(<)  Lord  Red.  301.  Bankruptcy  ?    In  the  ease  of  Kirk- 

(u)  Prao.  Reg.  324.  man  v.  Andrews,  4  Beav.  554,  Lord 

(x)  Gibson  v.  Whitacre,  8  Vera.    Langdale,  M.  R.  held,  that  a  plea  on 

83.  information  and  belief  of  the  plain- 


(y)  Joseph  v.  Tnckey,  2  Cos,  44.    tiff's  bankruptcy  was  sufficient. 
tucere  t    Whether  it  may  not  now 
be  pleaded  as  a  record  of  the  Court  of 


(1)  Story  Eq.  PI.  &  696. 

(2)  The  rule  is  inflexible  in  Chancery  proceedings,  that  a  plea  of  matters 
in  paw,  and  pleas  in  bar  of  matters  tn  pais,  must  be  filed  on  04$.  Dunn  j. 
Keegin,  3  Beam.  297. 

A  plea  must  be  verified  by  oath,  although  the  plaintiff  has  expressly  waiv- 
ed an  answer  from  the  defendant  on  oath,    fieartt  0.  Corning,  3  Paige,  566. 

A  plea  is  not  evidence  in  behalf  of  the  defendant,  as  to  the  facts  stated  in 
it,  so  as  to  require  the  testimony  of  more  than  one  witness  to  contradict  it; 
even  where  it  negatives  a  material  averment  in  the  bill.    lb.  669. 
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that  the  Court  of  Chancery  takes  judicial  notioe  of  the  existence       Oath. 

and  course  of  proceeding  qf  the  superior  Courts  at  Westminster,  ^^jT^"' 

and  the  other  Courts  of  general  jurisdiction.    It  will  also  receive  ^^^  judicial 

as  evidence,  which  does  not  require  the  sanction  of  an  oath,  oopies,  cognizance  of 

properly  authenticated,  of  the  records  of  all  other  Courts  of  Re-  ^e  fact  pIead' 

cord.     It  also  pays  attention  to  its  own  proceedings,  although  not 

actually  recorded.    When,  therefore,  any  matter  is  introduced  into 

a  plea  which  involves  the  existence  or  jurisdiction  of  the  Courts  of 

Record  above  alluded  to,  or  whioh  can  be  proved  by  the  produe* 

tion  of  the  records  of  other  Courts,  or  authenticated  copies  of 

them,  or  by  inspection  of  its  own  proceedings,  no  oath  is  required!* 

Thus,  for  instance*  if  a  bill  is  filed  concerning  land  within  the 

jurisdiction  of  a  county  palatine  against  defendants  resident  within 

that  jurisdiction,  a  plea  that  the  subject  is  cognizable  in  the  Court 

of  the  County  Palatine  will  be  sufficient,  although  not  upon  oath; 

because  the  Court,  as  we  have  seen,  takes  judicial  notice  of  the 

existence  or  jurisdiction  of  the  Court  of  the  County  Palatine ;  and 

as  it  appears  by  the  bill,  that  the  land  in  question,  is  within  that 

jurisdiction,  the  Court  requires  no  other  evidence  to  establish  the 

truth  of  the  plea, 

I£  however,  any  extraneous  matter  shall  have  been  introduced  Where  e.ztra~ 

neons  ctrcum- 
into  the  plea  for  the  purpose  of  showing  that  the  subject  is  within  stances  intro- 

the  jurisdiction  of  the  County  Palatine,  which  matter,  if  issue  daced  intj°  the 
should  be  joined  upon  the  plea,  it  would  be  necessary  to  establish  [ne%risdic-W 
by  depositions  at  the  hearing;  in  such  a  case,  it  is  apprehended  tion  of  the 
the  plea  must  be  accompanied  by  the  oath  of  the  defendant.  une?*7  P  *" 

So  also  with  regard  to  pleas  of  matters  of  record ;  if  the  matter  g0  m  matters 
pleaded  is  purely  matter  of  record,  or,  in  other  words,  which  may  of  record. 
be  proved  by  the  record,  the  oath  of  the  party  is  not  necessary ; 
but  if  any  fact  in  pais  is  introduced,  which  would  require  to  be 
proved  at  the  hearing,  the  plea  must  be  upon  oath.  Thus  where 
a  defendant  pleaded  the  statute  38.  Hen.  VIII.  o.  9,  against  selling 
pretended  titles,  with  the  necessary  averments  of  want  of  posses- 
sion, fee,  it  was  ordered  to  be  taken  off  the  file,  because  the  plea, 
although  it  set  out  a  statute,  was,  in  substance,  matter  in  pais  (a). 
For  the  same  reason,  pleas  of  a  Statute  of  Limitations,  or  of  any 
other  statute  which  requires  averments  to  bring  the  defendant's 


i  within  their  operation,  must  be  upon  oath.    It  seems,  how-  A  mere  aver- 
ever,  that  a  mere  averment  of  identity  will  not  render  it  necessary  ™t*nwui  xno\n" 
that  a  plea  of  matter  of  reoord  should  be  put  in  upon  oath ;  there-  render  oath 
fore,  where  a  plea  of  the  plaintiff's  conviction  for  forgery  was  put  neceMar7- 

(a)  Wan  v.  Stubbfl, 9  V.  &  B.  354. 
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Oath.  in  without  oath,  Lord  Eldon  held  it  sufficient,  although  there  was 
an  averment  of  the  identity  of  the  plaintiff  (b) ;  and  so  the  cir- 
cumstances of  a  plea  of  outlawry,  containing  such  an  averment, 
will  not  render  it  necessary  that  it  should  be  upon  oath  (c). 
In  case  of  plea  R  has  been  stated,  that  a  plea  of  privilege  of  an  University  may 
of  privilege  of  be  put  in  without  oath,  although  it  contains  an  averment  that  the 
mveni  y.  defendant  is  a  scholar  resident,  d&c.  (d).  It  is  to  be  observed, 
however,  that  the  only  authority  for  this  statement  is  to  be  found 
in  the  case  above  referred  to ;  and  that  there  the  opinion  appears 
to  have  been  merely  an  obiter  dictum  of  the  Lord  Keeper,  the 
question  not  having  been  before  the  Court ;  and  it  is  difficult  to 
reconcile  it  with  the  rule  of  the  Courts  of  Common  Law  with  re- 
gard to  claims  of  privilege,  as  laid  down  by  Mr.  Justice  Black- 
stone  in  his  Commentaries  (e).  The  learned  Judge,  in  speaking  of 
a  claim  of  privilege  on  the  part  of  the  Universities,  says,  "  In  this 
case  the  charter,  confirmed  by  Act  of  Parliament,  directs  the 
trial  of  the  question  (whether  a  privileged  person  or  no)  to  be  de- 
termined by  the  certificate  and  notification  of  the  Chancellor  un- 
der seal,  to  which  it  hath  also  been  usual  to  add  an  affidavit  of  the 
fact ;  but  if  the  parties  be  at  issue  between  themselves,  whether 
A.  is  a  member  of  the  University  or  no,  on  a  plea  of  privilege, 
the  trial  shall  be  then  by  jury,  and  not  by  the  Chancellor's  certif- 
icate ;  because  the  charters  direct  only  that  the  privilege  be  al- 
lowed on  the  Chancellor's  certificate  when  the  claim  of  cogni- 
zance is  made  by  him,  and  not  where  the  defendant  himself  pleads 
his  privilege ;  so  that  this  must  be  left  to  the  ordinary  course  of 
determination.'1 
What  is  matter  With  respect  to  what  may  be  termed  matter  of  record,  which 
°f  Fec°rd  to  mav  entitle  a  defendant  to  plead  it  without  oath,  it  seems  that  it 
necessary.  "  mU8t  ^  matter  which  has  been  properly  enrolled  or  made  a  com- 
plete record  in  the  Court  out  of  which  it  comes.  Records  are 
complete  for  this  purpose  as  soon,  as  they  are  delivered  into  the 
Court  in  parchment,  and  there  fixed  as  the  rolls  of  the  Court  (/); 
but  before  they  are  so  fixed,  and  do  not  constitute  a  perfect  record, 
they  are  said  to  be  as  of  record;  and  although  they  may  be  suf- 
ficient in  the  Courts  themselves  to  which  they  belong  as  ground 
for  ulterior  proceedings,  they  have  not  assumed  that  permanent 
form  which  gives  them  the  character  of  records.  Thus,  a  judg- 
ment at  Law,  signed  by  the  proper  officer  of  the  Court  by  which 
it  is  made,  is  a  sufficient  foundation  for  the  issue  of  execution  by 

(ft)  v.  Davies,  19  Ves.  81.  (e)  3  Bl.  Com.  335. 

(c)  Ante,  p.  62.  (/)  1  Phillips  on  Evidence,  387. 

(<*)  Prat  v.  Taylor,  1  Cha.  Cr.  237. 
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the  same  Court ;  but,  49  it  is  removable  from  place  to  place,  it  0*th. 
has  not  become  9  permanent  record,  and  a  copy  of  it  will  not,  like 
copies  of  other  records,  he  admissible  as  evidence  in  another  Court 
(g)  So,  also,  in  the  Court  of  Chancery,  a  bill  or  other  pleading, 
which  has  been  duly  filed,  or  even  a  decree,  though  passed  and 
entered,  is  not  a  record  of  the  Court,  of  which  a  copy  can  be  ad* 
missible  as  evidence  in  another  Court.  A  proceeding  or  decree 
does  not  become  a  record  til)  it  hap  been  signed  and  enrolled. 
When,  therefore,  it  is  ?aid,  that  pleas  of  matters  of  record  may  be 
pot  in  without  oath,  it  must  be  understood  as  confined  to  those 
matters  which  are  of  record,  strictly  speaking,  and  which  require 
no  other  evidence  to  prove  them  than  what  the  Courts  are  in  the 
habit  of  recognizing  upon  inspection  (A),  such  as  exemplifies 
tions  under  the  Great  9eal  of  the  Court  of  Chancery,  or  of  the 
Court  out  of  which  it  comes.  Upon  this  principle  it  is  that  a  do. 
cree  of  dismissal,  signed  and  enrolled,  may  be  pleaded  without 
oath.  Upon  the  same  principle,  a  plea  of  outlawry  or  of  excom* 
munication  may  be  put  in  without  oath,  and  90  may  a  plea  of  con* 
viction  of  felony  (1), 

With  respect  to  matters  not  so  recorded,  they  may  be  capable  of  What  is  matter 
proof  aliunde;  but,  if  pleaded,  the  plea  must  be  accompanied  by  ^^t?  which 
the  oath  of  the  party ;  unless,  indeed,  they  consist  of  transactions  oath  unneces- 
in  the  Court  itself,  which,  although  they  have  not  been  solemnly  ****' 
and  formally  enrolled,  are  quasi  of  record.    Pleas  of  such  matters, 
as  well  as  matters  of  record,  may  be  put  in  without  oath ;  for,  as 
the  Court  is  in  the  habit  of  noticing  its  own  proceedings,  they  are 
capable  of  proof  without  any  other  evidence  than  the  production 
of  the  proceeding  itself,  or  an  office-copy  of  it,  signed  by  the  proper 
officer.    Upon  this  principle  it  is,  that,  when  a  plea  of  a  suit  al- 
ready depending  in  the  Court  of  Chancery  is  put  in,  the  Court 
does  not  require  that  it  should  be  upon  oath,  but  immediately  re- 
fers it  to  the  Master  to  inquire  into  the  existence  of  such  a  suit  (k). 

With  reference  to  the  subject  of  pleas  of  matter  of  record,  J*  J^JJJJ*  plca 
it  may  be  observed,  that,  in  the  pasc  of  a  plea  of  outlawry 
of  the  plaintiff,  it  was  formerly  usual,  as  well  at  Law  as  in  Equity* 
to  annex  to  the  plea  a  copy  of  the  whole  record  of  outlawry,  duly 
authenticated  by  the  seal  of  the  Court  from  which  it  has  issued,  in 
order  that  the  Court  may  judge  immediately  of  the  truth  of  the 
plea  (I) ;  bnt  latterly  it  has  been  the  practice  to  annex  the  capias 

(f)  Bailer's  N.  P.  228.  (i)  ™-r*  D&viei,  ubi  rapta. 

(i)  Vide  Wall  t>.  Stubba.  9  V.  &        (*)  Vide  ante,  p.  721. 
B.  364; v.  Daviea,  19  Vee.81.         (I)  Co.  Litt.  128  b  }  Ld.  Red.  184. 
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Pleas : 


Oath,  Ac. 


Where  accom- 
panied by 
answer. 


Omission  of 
oath  not  an 
irregularity 
which  can  be 
waived. 


utlagatum  only,  under  the  seal  of  the  Court  (m),  or  of  the  proper 
office,  (which  is,  in  fact,  the  seal  of  the  Court ;)  and  this  appears 
to  be  now  the  rule  in  pleas  of  this  description.  And  where,  in- 
stead of  a  copy  of  the  capias  utlagatum,  duly  authenticated,  the 
defendant  annexed  a  certificate,  under  the  seal  of  the  Clerk  of  the 
Outlawries,  the  plea  was  held  bad  (n). 

It  seems  that,  by  the  rules  of  practice,  in  all  cases  where  a  plea 
is  accompanied  by  an  answer,  it  must  be  put  in  upon  oath.  And, 
therefore,  where  an  answer  and  plea  were  taken  by  commission,  and 
the  return  was,  "  This  answer  was  taken  upon  oath,"  so  that  the 
plea  did  not  appear  to  have  been  upon  oath,  it  was  rejected,  though 
without  costs,  as  the  Lord  Keeper  thought  it  might  have  been  ow- 
ing to  an  error  of  the  commissioners  (o).  It  does  not  however 
appear,  from  the  report  of  the  above  case,  whether  the  plea  was  of 
matter  which  might  have  been  put  in  without  oath  or  not. 

A  plea  by  a  peer,  or  a  person  having  privilege  of  peerage,  must, 
in  those  cases  where  an  oath  would  be  required  from  persons  not 
enjoying  the  privilege,  be  put  in  upon  attestation  of  honor.  In 
the  case  of  a  corporation  aggregate,  it  must  be  under  the  common 
seal. 

It  is  to  be  observed,  that  where  a  plea,  which  ought  to  be  upon 
oath,  is  put  in  without  one,  the  irregularity  is  not  one  which  can 
be  waived  by  the  plaintiff's  taking  any  proceeding  upon  it  (p)  (1). 


Section  IV. 


Of  Filing,  Setting  down,  and  Arguing  Pleas. 


Of  filing.  A  plea,  being  drawn,  or  perused  and  settled  by  counsel,  must 

be  fairly  engrossed  upon  parchment ;  the  jurat,  where  the  plea  is 

*  upon  oath  or  upon  attestation  of  honor,  being  written  at  the  top  on 


(m)  Lutwyche,  9;  5  Bac.  Ab.  235. 

(n)  Waters  v.  Mayhew,  1  S.  &  S. 
220.  Leave  was,  however,  given  to 
amend  the  plea,  as  the  defect  arose 
from  the  mistake  of  the  Clerk  of  the 
Outlawries,  (who  is  a  public  officer,) 


and  not  of  the  defendant 
(o)  Jefferson  v.  Dawson,  3  Cha.  Ca. 

(p)  Wall  v.  Stubbs,  2  V.  &  B. 

(?)  Hind.  218. 


(1)  If  a  plea  is  not  verified  by  the  oath  of  the  defendant,  the  plaintiff  may 
apply  for  an  order  to  set  it  aside,  or  to  have  it  taken  off  the  files  of  the  Court ; 
but  he  cannot  make  the  objection  upon  the  argument  of  the  plea.  Heartt  v. 
Corning,  3  Paige,  566. 
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the  left  side.     Where  there  is  no  oath  or  attestation  required,  the       Filing. 
jurat,  of  course,  is  omitted  (q).  k^^v^^s 

The  plea,  being  thus  prepared,  may  be  sworn  to  either  before  How  sworn, 
the  Master  attending  at  the  public  office,  or  before  any  Clerk  of 
Records  and  Writs,  or  before  the  Clerk  of  Inrolments  in  Chance- 
ry ;  and  the  defendant  ought  to  sign  his  christian  and  surname  at 
the  foot  on  the  right  side  (r).    If  the  defendant  is  sick,  and  un- 
able to  attend  at  the  public  office,  the  Master  will,  if  he  lives  with- 
in four  miles  of  Lincoln's  Inn  Hall,  go  to  his  place  of  abode  to 
take  his  plea,  for  which  an  extra  fee  is  paid  (5).    If  the  defendant 
lires  above  four  miles  from  Lincoln's  Inn,  and  less  than  twenty 
miles  from  London,  then  in  case  of  severe  illness,  or  other  bodily 
infirmity  whereby  he  is  unable  to  travel  or  leave  home,  he  may 
without  order  have  a  commission  to  take  it,  upon  giving  two  days' 
notice  to  the  plaintiff's  solicitor  to  give  commissioner's  names  (r). 
The  plea  must  be  endorsed  with  the  name  and  address  of  the 
defendant's  solicitor,  in  manner  before  stated  (u)  and  after  it  is 
sworn  it  may  be  filed  with  the  Clerk  of  Records  and  Writs,  notice 
of  which  must  the  same  day  be  given  to  the  solicitor  of  the 
plaintiff  (z). 

Where  a  plea  is  not  put  in  upon  oath,  it  may  be  carried  by  the  Where  not 
solicitor  to  the  Clerk  of  Records  and  Writs  for  filing,  as  soon  as  uP°n  oath- 
it  has  been  duly  prepared. 

Where  a  defendant  resides  above  twenty  miles  from  London,  or  When  taken 
in  case  of  sickness  and  above  four  miles  from  Lincoln's  Inn  Hall,  uPon  commis- 
he  will  be  entitled  to  a  commission,  or  dedimus  potestatem,  to  take 
his  plea,  answer,  or  demurrer  (not  demurring  alone) ;  the  method 
of  suing  out  and  executing  which,  will  .be  shown  in  the  next 
Chapter  (y).  It  need  only  be  observed  here,  that  where  a  plea 
does  not  require  the  sanction  of  an  oath  or  attestation  of  honor, 
it  should  not  be  returned  upon  a  commission  ;  and  that  if  it  is, 
although  it  may  be  allowed,  the  defendant  will  not  be  entitled  to 
his  costs  by  reason  of  the  plaintiff's  needless  trouble  in  executing 
such  commission  (z). 

When  the  plea  is  taken  by  commission,  the  commissioners 
either  send  or  bring  the  commission,  duly  executed,  with  the  pro- 
per return  and  plea  annexed  to  it,  to  the  office.  If  a  commissioner 
has  the  carriage  of  it,  it  is  taken  from  him  without  oath ;  but,  if 

(r)  7th    Order,   October,  1842;        («)  See  page  496. 
Hind.  219.  (z)  23rd  Order  of  October,  1842, 

(*)  Prac.  Reg.  76.  page  9. 

(C)  9th  Order  of  1833 ;  and  poet,       (y)  Section  3,  port. 
Ch.XVI.  (*)  Hind.  222. 
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Of  Filing,     sent  by  another  person,  he  most  (unless  the  plaintiff's  solicitor 
Vn^*v"'^*'  will  dispense  with  his  so  doing)  sweat  thai  it  has  not  been  opened 
or  altered  sinoe  he  received  it ;  after  which  the  defendant's  solic- 
itor files  it  in  the  same  manner  that  he  does  answers  taken  bj 
commission  (a). 

It  may  be  proper  bete  to  observe!  that  when  the  defendant  is  to 
be  sworn  to  a  plea  and  answer  before  cofemifesioners  in  the  com*- 
tty,  it  ought  to  appear  distinctly  by  the  caption  that  the  defendant 
wa*  sworn  to  the  plea  ae  well  as  td  the  amwer  ;  otherwise  the 
plea  will  be  rejected  (6) ;  but  the  Court  will  sometimes  permit  the 
caption  to  be  amended. 
Time  within        With  resPeot  to  the  time  within  which  the  defendant  is  at  liber- 
which  a  defen-  ty  to  put  in  a  plea  to  either  the  whole  or  part  of  a  bill,  it  may  be 
d™^may        observed  that  whenever  the  defendant  can  as  of  Coarse,  without 
order,  put  in  an  answer,  he  may  also  plead  or  deteftt,  not  demur- 
ring alone  (c).    If,  using  due  diligence,  he  ia  tnabl*  to  answer 
within  thii  time*  the  Master  may,  under  the  18th  Order  of  May, 
1846,  on  sufficient  cause  being  shown,  allow  td  such  defendant 
saeh  further  time,  and  On  Buoh,  if  any,  terms  aa  to  him  seems  just. 
There  does  not  seem  any  doubt  but  what  the  Master  has  juriedic* 
ttoti  under  this  Oder  to  gtant  further  time  not  only  to  answer, 
but  also  to  plead,  answer,  or  demur,  not  demurring  alone,  if  he 
should  think  fit  to  do  so. 
Whether  plea     .Some  doubt,  however,  may  arise,  where  the  order  made  by  the 
"^rlifod    ^a8ter  ^y  m  tems  gives  the  defendant  leate  to  answer,  whether 
to  answer.        the  defendant  ia  entitled  to  plead.    There  have  been  several  oases 
in  which  it  has  been  decided,  that  a  plea  was  an  answer  within 
the  meaning  of  an  order  for  time  to  answer  (d)(1);  but  in  the  case 
of  Brooks  t>.  Pnrton  (*),  where  the  defendant's  application  to  the 
Master  and  the  affidavits  in  support  of  it  had  reference  only  to 

(*)  Ibid.  221.  of  Strafford.  3  P.  Wms.  79;  Roberta 

(b)  Jefferson  x>.  Dawson,  2  Cha.    v.  Hartley,  1  Bro.  C.  0. 56  [Perkins's 
Ga.  208 ;  For.  Rom.  94,  exL  notes]  ;  De  Miackults  ».  Udney, 


(c)  See  Chap.  XVI.  sect.  3.  16  Ves.  355. 

(d)  Kay  v.  Marshall,  1  Keen,  196; 
Atwn.  2  P.  Was.  464 ;  Jones  «.  Sari 


</)  Kay  v.  Marshall,  1  Keen,  196;      Je)  1  Y.  &  C.  271 ;  and  11  L.  J. 
~P.Wma.  464;  Jones *>.  Sari    179. 


Q)  Heartt  t>.  Corning  3  Paige,  666. 

The  filing  either  an  answer,  plea*  or  decaurrert  is  said  to  be  a  compliance 
with  the  rule  to  answer,  in  Bracken  v.  Kennedy,  3  Scam.  564.  If  further 
time  is  given  to  answer,  it  is  improper  to  file  a  demurrer  without  leave  of 
the  Court.    lb. 

Demurrer  to  part  is  not  a  compliance  with  an  order  to  answer.  Kenrick 
v.  Clayton,  2  Bro.  C.  C.  (Perkins's  ed.)  214,  and  notes  j  6.  C.  2  Dick.  685 ; 
Lansdown  v.  Elderton,  8  Sumner's  Vesey,  5%,  note  (1),  and  cases  oited. 
Plea  under  an  order  for  time  to  answer  is  regular.  8  Sumner's  Vesey,  526, 
note  (1). 


Of  FiUng,  Setting  down,  and  Arguing  Pleas.  793 

answering)  Sir  J.  L.  Knight  Brace,  V.  C,  was  of  opinion  that  Of  getting 
an  order  giving  leave  to  answer,  plead,  or  demur,  not  demurring  *_^-?]<r^_r 
aUme,  was  irregular,  and  he  ordered  the  words  in  italics  to 
be  struck  out  from  the  order  ;  afterwards  the  defendant  filed  a 
plea  under  the  order  so  altered,  whereupon  he  directed  the  plea 
to  be  taken  off  the  file.  He  stated,  however,  that  his  judgment 
proceeded  entirely  on  the  circumstances  of  the  individual  case. 

If  the  defendant  does  not  obtain  an  order  for  further  time,  but 
allows  an  attachment  to  issue,  there  does  not  seem  to  be  an  ob- 
jection to  his  filing  a  plea,  further  than  that  he  must,  as  in  the 
case  of  an  answer,  first  tender  the  costs  of  the  contempt  {/). 

After  the  filing  of  a  plea  it  has  hitherto  been  necessary  to  enter  pi6a  need  not 
it  with  the  Registrar,  but  now  by  the  44th  Order  of  May,  1845,  be  entered. 
a  plea  need  not  be  entered  with  the  Registrar :  but  upon  the  filing 
thereof  either  party  is  to  be*  at  liberty  to  set  the  same  down  for 
argument. 

It  seems,  however,  that  there  are  certain  pleas  which  are  not  Certain  pleat 
usually  set  down  for  argument ;  these  are,  —  1.  Pleas  of  Outlaw-  J^0^^™. 
ry ;  2.  Of  a  former  Suit  depending ;  3.  Of  a  Decree  signed  or  ment. 
enrolled.    The  first  are  pleaded  sub  sigitio,  so  that  their  truth  can- 
not be  disputed.    The  two  latter  species  of  pleas  are,  as  has  been 
stated,  referred  to  the  Master  to  inquire  into  and  certify  the  truth 
respecting  them  (g).    This  reference  ought  to  be  obtained  by  the 
plaintiff  (A),  unless  he  conceives  the  plea  to  be  deficient  in  form, 
in  which  case  it  would  seem  that  he  might  set  it  down  for  argu- 
1116111  (0  (1)-    The  proceedings  with  regard  to  setting  down  a  plea 
for  hearing,  are,  in  all  respects,  similar  to  those  to  be  adopted  in 
cases  of  demurrers  (i). 

If  a  plaintiff,  after  obtaining  an  order  to  refer  the  plea  for  im- 
pertinence, sets  the  plea  down  for  argument,  his  so  doing  will  be 
a  waiver  of  the  impertinence,  and  the  defendant  may  move  to  dis- 
charge the  order  of  reference,  even  though  the  defendant  has  at- 
tended the  Master  upon  the  impertinence  (/). 

It  is  to  be  observed  that,  after  a  plea  has  been  filed,  no  step  can  No  proceeding 

rs,  in  came  till 

^  *%'    plea  has  been 
(/)  Foulkest.  Jones,  2Beav.  274.        (Q  Beames  Ord.  175.  atgued. 

(g)  As  to  the  method  of  procuring        (k)  Ante,  p.  664. 
tins  reference,  ride  ante,  p.  725, 756.         (Q  Dixon  v.  Olmios,  1  Cox,  412. 
(4)  Jones  v.  Segueira,  1  Ph.  82. 


flL)  Thomas  v.  Bras  bear,  4  Monroe,  67. 

Exceptions  are  never  filed  to  a  plea,  but  if  the  party  conceives  the  plea  to 
be  defective,  either  in  form  or  substance,  he  may  on  motion  or  petition,  have 
the  plea  itself  set  down  for  argument    Raymond  «.  Bimonson,  4  Blackf 

roi.  i.  67 
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Setting  Down,  be  taken  in  the  cause  till  it  has  been  disposed  of.    Thus  there 
S^P"V'~^"/'  can  be  no  motion  for  an  injunction  till  the  plea  has  been  argued. 
The  Court  will,  however,  at  the  instance  of  the  plaintiff,  in  such 
a  case  expedite  the  hearing  of  the  plea ;  and  will  give  the  plaintiff 
leave  to  move  on  the  same  day  that  it  comes  on,  if  the  plea  should 
be  overruled  upon  argument,  that  an  injunction  may  issue  (in). 
It  is,  however,  to  be  noticed,  that  if,  instead  of  overruling  the 
plea,  the  Court  allows  it  to  stand  for  an  answer,  the  defendant 
cannot  move  to  dissolve  the    injunction  absolutely,  but  only 
nisi  (n). 
When  defen-        So,  also,  if  a  defendant  pleads  to  part,  and  answers  to  the  resi- 
part  of  the"      due  of  the  bill,  the  plaintiff  cannot  except  to  the  answer  till  the 
bill.  plea  has  been  argued  (o),  unless  in  cases  where  the  plea  is  con- 

fined to  the  relief  prayed,  and  the  defendant  professes  to  answer 
Excepting  to    as  to  the  whole  discovery  required  f  in  such  cases,  it  seems  the 
e  answer.      £ourt  wm  not  require  the  plaintiff  to  set  down  the  plea  before  he 
accepts  to  the  answer  for  insufficiency  (p). 
No  step  in  the     The  rule  which  requires  a  plea  to  be  disposed  of  upon  argu- 
thcHplea?11  "**  ment>  before  any  further  proceedings  are  had  in  the  cause,  applies 
equally  to  cases  where  the  defendant,  as  well  as  to  cases  where  the 
plaintiff,  seeks  to  move  in  the  cause.    Thus  where  a  plea  has 
been  filed,  the  bill  cannot  be  dismissed  for  want  of  prosecution  till 
the  plea  has  been  argued  (q).    And  so  if  a  defendant  plead  in  bar, 
he  cannot  move  for  the  plaintiff  to  make  his  election,  till  the  plea 
has  been  argued ;  for  the  plea,  by  insisting  that  the  plaintiff  is  not 
entitled  to  sue  in  Equity,  denies  that  he  has  an  election  (r) ;  and 
if  an  order  for  the  plaintiff  to  make  his  election  has,  under  such 
circumstances,  been  made,  the  same  will,  on  motion,  be  dis- 
charged (*). 
Costs  when         By  the  48th  Order  of  May,  1844,  "  where  a  plea  to  the  whole 
plea  allowed.     or  p^  0f  a  bill  is  allowed,  upon  argument,  the  plaintiff,  unless  he 
undertakes  to  reply  to  the  plea,  or  the  Court  orders  to  the  con- 
trary, is  to  pay  to  the  party  by  whom  the  plea  is  filed  the  costs  of 
the  plea,  and  if  the  plea  be  to  the  whole  bill,  the  costs  of  the  suit 
also;  and  in  such  last-mentioned  case,  the  order  allowing  the  plea 
is  to  direct  the  dismissal  of  the  bill." 
Effect  of  not        By  the  49th  of  the  same  Orders,  "  where  a  plea  to  the  whole  or 
setting  down  a  p,^  Qf  a  |,yj  j8  not  ^  down  for  argument  within  three  weeks  af- 
ter the  filing  thereof,  and  the  plaintiff  does  not  within  such  three 

(m)  Humphreys  v.  Humphreys,  3  Sidney  v.  Perry,  ib.  602. 
P.Wmi.  397.  (q)  Anon.  Barnardist.  280 ;  1  Harr. 

(»)  Osborne  *.  Cowper,  Moe.  198.  316,  Newland's  ed. 
(o)  Darnell  v.  Reyny,  1  Vera.  344.        (r)  Anon.  Mos.  304. 
(p)  Pigot  v.  Stace,  2  Dick.  496 ;        (#)  Vaughan  v.  Welsh,  Mos.  210. 
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weeks  serve  an  order  for  leave  to  amend  the  bill,  or  does  not  with-  Setting  Down. 
in  such  three  weeks  by  notice  in  writing  undertake  to  reply  to  K^~ssm^s 
the  plea,  the  plea  is  to  be  held  good  to  the  same  extent  and  for  the 
same  purposes,  and  the  same  costs  are  to  be  paid  by  the  plaintiff, 
as  in  the  case  of  a  plea  to  the  whole  or  part  of  a  bill  allowed  upon 
argument ;  and  where  the  plea  is  to  the  whole  bill,  the  defen- 
dant by  whom  such  plea  was  filed,  may  at  any  time  after  the  expi- 
ration of  such  three  weeks  obtain  as  of  course  an  order  to  dis- 
miss the  bill "  (t). 

Under  these  Orders  the  plaintiff  has  three  weeks  within  which 
he  may  either  set  down  the  plea  for  argument,  or  undertake  to 
reply  to  it,  or  serve  an  order  for  leave  to  amend  his  bill ;  if  he 
conceives  the  plea  to  be  good,  though  not  true,  his  course  is  to 
reply  to  the  plea,  and  take  issue  upon  it,  and  proceed  to  examine 
witnesses,  as  in  the  case  of  an  answer.  If  he  neither  amend  the 
bill,  undertaking  to  reply  to  the  plea,  nor  set  it  down  for  argument, 
the  defendant  may  move  that  he  may  pay  the  costs  of  the  plea 
and  the  suit ;  but  it  would  appear  that  such  motion  must  be  after 
notice,  in  order  that  the  plaintiff  may  have  an  opportunity  of  re- 
plying to  the  plea  («).  An  order  for  the  dismissal  of  the  bill  may, 
however,  be  obtained  by  motion  of  course  (z). 

If  the  plaintiff  reply,  he  thereby  makes  as  full  an  admission  of  Effect  of  repli- 
its  validity  as  if  it  had  been  allowed  upon  argument  (y) ;  so  that  caUon- 
if  the  defendant,  at  the  hearing,  proves  his  plea  to  be  true,  the 
bill  mtst  be  dismissed  (*)  (1) ;  therefore,  where  a  defendant,  in  a 
plea  of  purchase  for  a  valuable  consideration,  omitted  to  deny  no- 
tice, and  the  plaintiff  replied  to  it,  and  the  defendant,  at  the  hear- 
ing, proved  the  purchase  for  a  valuable  consideration,  it  was  held 
that  the  bill  ought  to  be  dismissed ;  for  it  was  the  plaintiff's  own 
fault  that  he  had  not  set  the  plea  down  for  argument,  when  it 
would  have  been  overruled  (a).    And  it  seems,  that  in  such  case 

(t)  See  also  Order  16,  Art.  19.  (z)  Ibid. 

(it)  Roberts  v.  Jones,  7  Beav.  57.  (a)  Harris  ».  Ingledew,  3  P.  Wms. 

(x)  49th  Order.  May.  1845.  94. 

(y)  Hind.  225. 


(1)  Daniels  v.  Taggart,  1  GUI  &  John.  311 ;  Story  Eq.  PL  §  697 ;  Meek- 
er v.  Marsh,  1  Saxton,  198. 

Upon  a  replication  to  a  plea,  nothing  is  in  issue,  except  what  is  distinctly 
averred  in  the  plea ;  and  if  that  is  established  at  the  hearing,  the  plea  is  a 
bar  to  so  much  of  the  bill  as  it  professes  to  cover.  Fish  v.  Miller,  5  Paige, 
26 ;  Cook  v.  Mancius,  4  John.  Ch.  166. 

The  replication  is  an  admission  of  the  sufficiency  of  the  facts  pleaded,  as 
a  bar,  if  true.  Hughes  v.  Blake,  6  Wheat.  472 ;  Bogardus  v.  Trinity  Church, 
4  Paige,  178;  Gernon  v.  Boccaline,  2  Wash.  G.  C.  199;  Fish  ».  Miller,  5 
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Of  undertak 
ing  to  reply. 


Costs  where 
bill  amended 
after  plea. 


Setting  Down,  it  will  make  no  difference  if  the  plaintiff  should  prove  notice ;  for 
all  that  is  required  of  a  defendant  in  such  a  case  is  to  prove  his 
plea,  which  he  does  by  proving  the  purchase  and  the  payment  of 
the  consideration  (6). 

By  the  50th  of  the  Orders  of  May,  1845,  "  the  plaintiff  having 
undertaken  to  reply  to  a  plea  to  the  whole  bill,  is  not,  without  the 
special  leave  of  the  Court,  to  take  any  proceeding  against  the  de- 
fendant by  whom  the  plea  was  filed  till  after  replication." 

It  has  been  before  stated,  that  if  the  plaintiff  after  a  plea  has 
been  filed,  and  before  it  has  been  argued,  amends  his  bill,  it  will 
be  considered  as  much  an  admission  of  the  validity  of  the  plea,  as 
if  the  same  had  been  allowed  on  argument 

Within  the  period  of  three  weeks  allowed  by  the  49th  Order, 
and  before  the  plea  is  set  down  for  argument,  the  plaintiff  may,  if 
he  please,  obtain  leave  to  amend  his  bill,  as  of  course,  upon  condi- 
tion of  paying  to  the  defendant  20s.  costs  (2).  It  seems  that  the 
order  in  this  case  ought  to  state  that  the  plea  has  not  been  set 
down  (a)  (1).  Where  the  plea  has  been  set  down  for  hearing, 
the  plaintiff  is  no  longer  entitled  to  amend  upon  payment  of  20s. 
costs ;  but  previously  to  the  Orders  of  1828,  under  such  circum- 
stances he  had  to  pay  5/.  additional  costs  for  the  plea.  And  so 
where  a  plea  had  been  set  down  for  argument,  and  upon  its  com- 
ing on  to  be  heard,  the  plaintiff  declined  arguing  it,  but  applied 
for  leave  to  amend  his  bill ;  the  plea  was  allowed  on  payment  of 
5/.  costs,  and  leave  was  given  to  amend  upon  the  usual  terms  (6). 
Under  the  31st  Order  of  1828,  the  plaintiff  had  in  such  a  case  to 
pay  the  taxed  costs  instead  of  the  sum  of  5/.,  this  order  has  been 
discharged,  but  probably  the  same  practice  will  continue  under 
the  48th  Order  of  May,  1845,  notwithstanding  it  directly  applies 
only  to  the  case  of  a  plea  allowed  on  argument  (c). 

The  proceedings  upon  the  argument  of  a  plea  are  nearly  the 
same,  mutatis  mutandis,  as  those  upon  the  argument  of  a  demurrer. 


Argument 


(*)  Ibid. 

(x)  1  Harr.  61 ;  Parker  v.  Alcock, 
if.  &  J.  194. 

(a)  Jennings  v.  Pearce,  1  Ves.  J. 
448  [Sumner's ed.  note  (a)]. 


(b)  Lopez  c,  De  Tastet,  3  Mad. 
163;  Vernon  v.  Coe,  1  Dick.  358. 

(e)  Jones  v.  Wattier,  3  Sim.  128; 
and  see  ante,  page,  664,  note  (r), 
which  applies  equally  in  a  plea. 


Paige,  26 ;  Daniels  9.  Taggart,  1  Gill  &  John.  311 ;  State  of  Rhode  Island 
v.  Commonwealth  of  Mass.  14  Peters,  210, 257;  Dows  v.  M'Miohael,  2  Paige, 
345 ;  6  Paige,  139 ;  Gallagher  v.  Roberts,  1  Wash.  C.  C.  320.    80  the  bar 


is  complete  when  the  plea  is  overruled  as  false.    Hoxie  9.  Hoxie,  7  Paige, 
187. 

(1)  See  Thorn  v.  Germand,  4  John.  Ch.  363;  Brown  v.  Ricketts.2  John. 
Ch.425;  4ib.  363. 
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It  may  in  addition  be  observed,  that  if  a  plea  is  supported,  by  an  Setting  Down, 
answer,  upon  the  argument  of  the  plea,  the  answer  may  be  read  to 
coonterprove  the  plea,  and  if  the  defendant  appears  not  to  have 
sufficiently  supported  his  plea  by  his  answer,  the  plea  must  be 
overruled  or  ordered  to  stand  for  an  answer  only  (rf)  (1).  And  it  is 
to  be  remarked,  that  where  a  defendant  had  answered  to  an  original 
bid,  which  was  afterwards  amended,  whereupon  the  defendant  put 
in  a  plea  to  the  amended  bill,  and  the  plaintiff  was  permitted  to 
read  the  answer  to  the  original  bill,  to  counterprove  the  plea  to 
the  amended  bill  (e). 

A  plea  upon  argument  may  be  either  allowed  simply,  or  the 
benefit  of  it  may  be  saved  to  the  hearing,  or  it  may  be  ordered 
Co  stand  lor  answer,  or  it  may  be  overruled.  The  consequence  of 
each  of  such  judgments  will  be  considered  in  the  ensuing  sections. 


Section  V. 

Of  Allowing  Pleas. 

If  a  plea  is  allowed  simply,  it  is  thereby  determined  to  be  a  full  of  taking  is- 
bar  to  so  much  of  the  bill  as  it  covers,  if  the  matter  pleaded,  with  ™e  uPon  the 
the  averments  necessary  to  support  it,  be  true  (2).    If,  therefore,  P  *** 
a  plea  is  allowed  upon  argument,  or  the  plaintiff  without  argu- 
ment thinks  it,  though  good  in  form  and  substance,  not  true  in 
point  of  fact,  he  may  take  issue  upon  it,  and  proceed  to  disprove 
the  facts  upon  which  it  is  endeavored  to  be  supported  (A).    This  By .filing  rePu" 
he  does  by  filing  a  replication  in  the  same  manner  that  he  would 
do  if  the  defendant  had  simply  put  in  an  answer  to  the  bill  in  the 
usual  way  (t). 

It  may  be  here  observed,  that  where  the  defendant  pleads  the  Where  plea  of 
pendency  of  another  suit,  the  plaintiff  ought  not  to  reply  to  such  mother  suit 
a  plea,  even  if  he  disputes  the  fact,  but  he  should  obtain  a  refer- 
ence  to  the  Master,  whether  another  suit  is  pending  between  the 
parties,  and  whether  both  suits  are  for  the  same  matter,  or  he  may 
admit  as  much  of  the  plea  as  he  likes,  and  take  a  reference  for 

(<f)  Lord  Red.  303.  (A)  Lord  Red.  301. 

(€)  Hildyard  v.  Creasy,  3  Atk.  304.        (»')  Vide  post,  Ch.  XIX. 


(1)  8ee  Kirby  v.  Taylor,  6  John.  Ch.  242. 

(2)  Story  £q.  Fl.  §  697. 
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Replication  to.  the  remainder,  This  reference,  and  the  report  thereon,  should  be 
obtained  within  one  month  from  the  filing  of  the  plea,  otherwise 
the  bill  may  be  dismissed  with  costs  (&). 

Truth  of  plea      When  the  plaintiff  has  replied  to  a  plea,  its  validity  can  never 

hjt^SmS^  **  <luestiolied>  but  onlv  ito  truth  (0> in  fact  nothing  but  the  mat- 
ters contained  in  the  plea  as  to  so  much  of  the  bill  as  the  plea 
covers,  is  in  issue,  between  the  parties  (m)  (1).    If,  therefore 
issue  is  thus  taken  upon  the  plea,  the  defendant  must  prove  the 
If  plea  found    facts  which  it  suggests.     If  he  fails  in  this  proof,  so  that,  at  the 
may  have  a      hearing,  the  plea  is  held  to  be  no  bar,  and  the  plea  extends  to  the 
discovery         discovery  sought  by  the  bill,  the  plaintiff  is  not  to  lose  the  benefit 
dant  of  that  discovery,  but  the  Court  will  order  the  defendant  to  be  ex- 

amined upon  interrogatories  to  supply  the  defect  (n)  (2).  But,  if 
the  defendant  proves  the  truth  of  the  matter  pleaded*  the  suit,  so 
far  as  the  plea  extends,  is  barred  even  though  the  plea  is  not  good, 
either  in  point  of  form  or  substance  (o). 

It  is  to  be  observed,  that  although  when  a  plea  has  been  replied 
to,  the  matter  in  issue  is  the  truth  of  the  plea  only,  which  must  be 
Plaintiff  may  proved  by  the  defendant,  this  will  not  prevent  the  plaintiff,  if  he 
enter  into  evi-  chooses,  from  examining  witnesses  to  prove  the  whole  case  made 
h^wlo^case!  D7  h*8  D^  »  an^  where  a  bill  was  filed  by  a  plaintiff,  who  founded 
his  claim  as  representative  of  A.  S.,  and  the  defendant  pleaded, 
that  A.  S.  under  whom  the  plaintiff  claimed,  was  living,  to  which 
the  plaintiff  put  in  a  general  replication,  and  then  went  into  a  gen- 
eral examination  to  prove  his  case,  upon  a  motion  being  made  on 
the  part  of  the  defendant  to  suppress  the  plaintiff's  depositions, 
Lord  Bathurst,  who  was  assisted  by  Sir  T.  Sewel,  M.  R.,  refused 
to  make  the  order,  although  it  was  held,  that  if  the  plea  should 
turn  out  to  be  true,  it  would  be  impossible  for  the  plaintiff  to  use 
them  (p). 

But  not  in  jt  can  ficarce]y   however,  be  imagined,  that  a  case  should  ever 

general  neoes-  ,.  ,  •"     .  '  _^        '  _  _    . 

*ary  so  to  do.    arise,  in  which  such  a  course  of  proceeding,  on  the  part  of  the 

plaintiff,  would  be  advisable,  especially  as  the  Court  will  not, 

as  we  have  seen,  in  the  event  of  the  plea  being  found  false  de- 

(k)  Beames's  Orders,  176;  Baker  (n)  lb. ;  Brownsword  v.  Edwards, 

v.  Bird,  2  Ves.  J.  672;  Jones  t>.  Se-  2  Yes.  247;  Wood  t>.  Strickland,  2 

gueira,  1  Ph.  82.  V.  &  B.  158. 

(J)  Parker  v.  Blythmore,  Preo.  in  (o)  Lord  Red.  302;  Harris  v.  In- 

Ch.  68;   Dunsany  v.  Shaw,  5  Bro.  gledew,  3  P.  Wms.  94. 

P.  C.  267.  (p)  Ord  v.  Huddleston,  2  Dick. 

(m)  Lord  Red.  302.  510. 


j 


Ante,  796,  note. 

Sonzer  v.  De  Meyer,  2  Paige,  574 ;  Dows  v.  Mf Michael,  2  Paige,  245. 
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pme  the  plaintiff  of  any  advantage  which  he  might  have  had        Costs, 
from  a  discovery  by  the  defendant  if  an  answer  had  been  origi-  s"^^s^m^^y 
naily  put  in. 

The  plaintiff  may,  however,  if  he  pleases,  go  into  evidence  to  in  what  cases 
disprove  the  plea,  and  if  he  has  in  his  bill  alleged  any  matter  pl&ptlff  most 
which,  if  true,  may  have  the  effect  of  avoiding  the  plea,  such  as  fence, 
notice,  fraud,  &c,  he  may,  after  replying  to  the  plea,  examine 
any  witnesses  he  may  have  in  support  of  his  allegation.    And 
where  the  plea  introduces  matter  of  a  negative  nature,  such  as 
denial  of  notice,  fraud,  &c,  it  will  be  necessary  for  him,  in  case 
sufficient  is  not  admitted  by  the  answer  in  support  of  the  plea,  to 
show  the  existence  of  the  notice  or  fraud  to  go  into  evidence  in 
support  of  the  affirmation  of  the  proposition  (y). 

When  a  plea  is  allowed,  it  is  considered  as  a  full  answer,  and  Effect  of  si- 
an  injunction  obtained,  till  answer,  will  be  dissolved,  upon  applica-  l<j"ing  the 
tion  as  a  matter  of  course  (r). 

We  have  before  seen,  that  "  where  a  plea  to  the  whole  or  part  Costs, 
of  a  bill  is  allowed,  the  plaintiff,  unless  he  undertakes  to  reply  to 
the  plea,  or  the  Court  orders  to  the  contrary,  is  to  pay  to  the  party 
by  whom  the  plea  is  filed  the  costs  of  the  plea,  and  if  the  plea  be  to 
the  whole  bill,  the  costs  of  the  suit  also ;  and  in  such  last-men- 
tioned case  the  order  allowing  the  plea  is  to  direct  the  dismissal  of 
the  bill."      Under  the  31st  Order  of   1828,  now  discharged,  u^^ormer 
but  which  regulated  the  practice  till  the  Orders  of  May,  1845,  pn*  °e< 
were  issued,  upon  the  allowance  of  a  plea  to  the  whole  bill,  if  the 
plaintiff  undertook  to  reply  to  it,  he  had  to  pay  the  costs  of  the 
plea,  but  the  other  costs  of  the  suit  were  reserved  (*)  ;  now,  un- 
der the  48th  Order  of  May,  1846,  it  would  appear  that,  in  the  pro^™6*1 
same  circumstances,  both  the  costs  of  the  plea  and  the  costs  of 
the  suits  will  be  reserved,  unless  the  Court  makes  a  special  order. 


Section  VI. 

Of  saving  the  Benefit  of  a  Plea  to  the  Hearing. 

It  sometimes  happens  that  upon  the  argument  of  a  plea,  the In  what  cafles- 
Court  considers  that  although,  so  far  as  then  appears,  it  may  be  a 
good  defence,  yet  there  may  be  matter  disclosed  in  evidence, 

(§)  Eyre  v.  Dolphin,  2  Ball  &  B.       (r)  Philips  v.  Langhorn,  1  Dick. 
303 ;  Saunders  v.  Leslie,  ib.  515.         148. 

(0  Fry9.Riohardson,10Sim.475. 
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Costs.  which,  supposing  the  matter  pleaded  to  be  strictly  true,  would 
N"^*S/^^^  avoid  it ;  in  such  case  the  Court,  in  order  that  it  may  not  pre- 
clude the  question  by  allowing  the  plea,  directs  that  the  benefit  of 
it  shall  be  saved  to  the  defendant,  at  the  hearing  (u)  (1).  The 
effect  of  such  an  order  is  to  give  the  plaintiff  an  opportunity 
of  replying  and  going  into  evidence  without  overruling  the  plea 

When  the  benefit  of  the  plea  is  reserved  to  the  hearing  such 
part  of  the  bill  as  is  covered  by  the  plea  is  not  to  be  answered  (y). 
Cogta  Unless  any  thing  is  said  in  the  order  in  such  cases  with  respect 

to. the  costs  of  the  plea,  they  must  abide  the  result  of  the  hearing 
(2) ;  the  order  saving  the  benefit  of  the  plea  to  the  hearing  being, 
in  fact,  nothing  more  than  an  order  for  the  adjournment  of  the 
discussion.  Lord  Chief  Baron  Gilbert,  with  reference  to  this  sub- 
ject, observes,  "But  if  the  words  are  to  save  the  benefit  of  the 
plea  till  the  hearing,  no  other  use  could  ever  be  found  by  theae 
words,  but  that  in  truth  it  saves  the  defendant  paying  costs  for 
the  overruling  his  plea ;  and,  therefore,  though  the  Court  often 
makes  use  of  these  words,  yet  when  the  plea  is  very  faulty, 
or  naught,  that  the  Court  often  saves  the  benefit  thereof  till  the 
hearing,  yet  they  declare  it  shall  not  avoid  the  payment  of 
costs."  (2). 


Section  VII. 

Of  Ordering  a  Plea  to  stand  for  Answer. 

If,  upon  argument,  the  Court  considers  that  the  matter  offered 
by  way  of  plea  may  be  a  defence,  or  part  of  a  defence,  but  that  it 
has  been  informally  pleaded,  or  is  not  properly  supported  by  the 

(«)  Ld.  Red.  303.  (y)  For.  Rom.  64. 

(x)  Vide  Cooth  v.  Jackson,  6  Ves.        (2)  Ibid.  94. 
12, 18. 


(1)  In  the  case  of  Heartt  v.  Corning,  3  Paige,  566,  a  plea  of  settled  part- 
nership accounts  was  held  to  be  well  pleaded  ;  but  as  facts  might  be  dis- 
closed justifying  a  decree  to  surcharge  and  falsify,  the  benefit  of  it  was  saved 
until  the  hearing.  To  have  allowed  it,  simply,  would  have  made  it  a  con- 
clusive bar. 

(2)  Neither  party  recovers  costs  on  the  argument  of  a  plea  where  the  ben- 
efit of  it  is  saved  to  the  defendant  until  the  hearing.  Heartt  v.  Corning,  3 
Paige,  566. 
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answer,  so  that  the  truth  is  doubtful,  it  will,  in  such  case,  instead        Costs. 
of  overruling  the  plea,  direct  it  to  stand  for  an  answer  (a)  (1).        S^^N>^-' 

If  a  plea  is  ordered  to  stand  for  an  answer,  it  is  allowed  to  be  a  Effect  of. 
sufficient  answer  to  so  much  of  the  bill  as  it  covers,  unless  by  the 
order  liberty  is  given  to  the  plaintiff  to  except  (b)  (2) ;  and  where 
a  defendant  pleaded  to  the  whole  bill,  and,  on  arguing  the  plea,  it 
was  ordered  to  stand  for  an  answer,  without  saying,  one  way  or 
the  other,  whether  the  plaintiff  might  except,  the  plaintiff,  was  not  Where  no  lib- 
allowed  to  except,  because,  by  the  terms  "  for  an  answer,"  in  the  except™0 
order,  a  sufficient  answer  is  meant,  an  insufficient  answer  being  no 
answer  (c).    It  is  to  be  observed,  that  if  a  plea  be  to  part  only  °f  J^Jj^onT  ™ 
the  bill,  and  is  accompanied  by  an  answer  to  the  rest,  an  order 
that  it  may  stand  for  an  answer,  without  giving  the  plaintiff  liberty 
to  except,  it  will  not  preclude  the  plaintiff  from  excepting  to  the 
answer  to  that  part  of  the  bill  which  is  not  covered  by  the 
plea  (<*)  (3). 

The  order  for  the  plea  to  stand  for  an  answer,  is,  however,  fre-  Where  liberty 
quently  accompanied  with  a  direction  that  the  plaintiff  shall  be  at 1B  #ven  to  ez~ 
liberty  to  except ;  but  the  liberty  is  sometimes  qualified  so  as  to 
protect  the  defendant  from  any  particular  discovery,  which  he 
ought  not  to  be  called  upon  to  make  (e). 

When  a  plea  has  been  ordered  to  stand  for  an  answer,  with  lib- 
erty to  except,  the  plaintiff  must  proceed  to  deliver  his  exceptions 
within  six  weeks,  otherwise  the  answer  will  be  deemed  suffi- 


8: 


(«)  Ibid.  304 ;  Alardes  v.  Campbel, 

(*)  Ibid.  904.  Bunb.  265;    Brereton  v.  Gamul,  2 

(c)  Sellon  v.  Lewen,  3  P.  Wms.  Atk.  240;    Pusey  v.  Desbouyrie,  3 
839.  P.  Wms.  315 ;  %  v.  Holoombe,  4 

(d)  Coke  v.  Wilcocks,  Mos.  73;  Bro.  C.  C.  439 ;  Bayley  v.  Adams. 
Lord  Red.  304.  6  Yes.  566. 


(1)  See  Orcutt  v.  Orms,  3  Paige,  459 ;  8ouzer  t>.  De  Meyer,  2  Paige,  574 ; 
Story  Eq.  PL  §  699;  Leaycraft  v.  Dempsey,4  Paige,  129. 

Where  a  plea  has  been  overruled  on  the  merits,  the  same  matter  cannot 
be  set  up  in  the  answer,  as  a  bar  to  the  suit,  without  the  special  permission 
of  the  Court.    Townsend  v.  Townsend,  3  Paige,  413. 

(9)  Kirby  v.  Taylor,  6  John.  Ch.  242;  Orcutt  v.  Orms,  3  Paige,  459; 
Goodrich  v.  Pendleton,  3  John.  Ch.  394 ;  Meeker  v.  Marsh,  1  Sazton,  (N  J.) 
MS. 

In  Orcutt  9.  Orms,  it  was  said,  by  Mr.  Chancellor  Walworth,  that  the  an- 
swer will  be  considered  as  a  full  answer,  though  not  necessarily  a  perfect 
defence. 

ft)  Leaeraft  v.  Oempsey,  4  Paige,  124, 126 ;  Story  Eq.  PI.  §  699. 

If  a  plea,  accompanied  by  an  answer,  is  allowed,  the  answer  may  be  read 
at  the  hearing  of  the  cause  to  counterprove  the  plea.  Souzer  v.  De  Meyer, 
2  Paige,  574 ;  Story  Eq.  PI.  §  699,  690;  Bogardus  v.  Trinity  Church,  4 
Paige,  178. 
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Pleas : 


Effect  of. 


Cost*. 


oient  (/).  The  proceedings  upon  the  exceptions  when  deliver- 
ed, will  be  the  same  as  those  upon  exceptions  to  answers  in  gener- 
al. 

When  a  plea  is  ordered  to  stand  for  an  answer,  the  plaintiff  is 
entitled  to  the  usual  costs  of  overruling  a  plea  (g). 


Section  VIII. 


Of  Overruling  Pleas. 


Effect  of. 


Plaintiff  may 
issue  attach- 
ment. 


File  traversing 
note. 

Defendant 
most  make 
new  defence. 


By  Demurrer. 


If  the  Court,  upon  argument,  is  of  opinion  that  the  plea  cannot, 
under  any  circumstances,  be  made  use  of  as  a  defence,  it  is  simply 
overruled,  and  the  plaintiff  may  proceed  to  have  his  costs  taxed, 
and  to  issue  process  for  the  recovery  of  them ;  he  may  also,  if  the 
plea  has  been  to  the  whole  bill,  and  the  defendant's  time  for  an- 
swering has  expired,  issue  an  attachment  for  want  of  an  answer  (A), 
unless  the  defendant  has  obtained  either  from  a  Master,  or  from 
the  Court  at  the  hearing  (t),  an  extension  of  time  to  answer  :  in 
such  case  the  attachment  must  not  be  issued  till  the  extended  time 
for  answering  has  expired*  The  plaintiff  may  also,  if  he  does  not 
require  an  answer,  immediately  file  a  traversing  note  (&). 

The  effect  of  overruling  a  plea,  is  to  impose  upon  the  defendant 
the  necessity  of  making  a  new  defence.  This  he  may  do,  either 
by  a  new  plea,  or  by  an  answer,  and  the  proceedings  upon  the  new 
defence  will  be  the  same  as  if  it  had  been  originally  made  (1). 

It  is  said,  in  some  of  the  books  of  practice,  that  after  a  plea  has 
been  overruled,  a  new  defence  may  be  made  by  demurrer ;  and,  in 


(f )    16th  Order,  Art.   22,  May, 
)    Howling  v.  Butler,  2  Mad. 


(A)  Hind.  224. 

(»')  Waterton  v.  Croft,  6  Sim.  438. 

(k)  See  ante,  page  565. 


(1)  After  a  plea  has  been  overruled,  the  same  defence  may  be  insisted  on 
by  way  of  answer.     Goodrich  v.  Pendleton,  4  John.  Ch.  549. 

This  is  not  so,  however,  upon  a  plea  of  the  statute  of  limitations.  Coster  v. 
Murray,  7  John.  Ch.  167. 

It  is  said  in  Townsend  v.  Townsend,  2  Paige,  413,  that  where  a  plea  has 
been  overruled  on  the  merits,  the  same  matter  cannot  be  aet  up  in  the  an- 
swer as  a  bar  to  the  suit,  without  the  special  permission  of  the  Court. 

In  New  York,  if  a  plea  is  overruled  as  frivolous,  or  upon  issue  taken  there- 
on, is  found  to  be  untrue,  the  plaintiff  may  have  an  order  to  take  the  bill  as 
confessed ;  or  he  may  compel  the  defendant  to  answer  at  his  election.  Rule 
49.  A  frivolous  plea  may  be  noticed  for  argument  as  frivolous  by  the  plain- 
tiff on  any  motion  day,  as  well  as  in  term  ;  and  the  plaintiff  may  then  move 
for  a  final  decree  in  the  cause,  as  upon  a  bill  taken  as  confessed.  But  in 
such  case  special  notice  must  be  given.    Bowman  v.  Marshall,  9  Paige,  78. 
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The  East  India  Company  v.  Campbell  (/),  such  a  demurrer  (which     Effect  of. 
was  upon  the  ground  that  the  discovery  would  subject  the  defen-  N*^p*^^,^*/ 
dant  to  pains  and  penalties)  was  permitted.    It  is  to  be  recollect* 
ed,  however,  that  this  occurred  under  the  old  practice,  under 
which,  provided  a  defendant  was  not  in  contempt  or  had  not  ob- 
tained an  order  for  time,  he  might  have  put  in  a  demurrer  at  any 
time ;  but,  under  the  present  orders,  this  would  be  nearly  impossi- 
ble, unless  by  special  leave  of  the  Court;  since  twelve  days  only, 
from  appearance,  are  allowed  to  a  defendant  to  demur  alone  to  any 
bill  (m).     A  demurrer  to  part  of  the  bill  may,  however,  still  be  By  partial  de- 
put  in,  in  cases  where  the  whole  time  allowed  by  the  above  order  murrer- 
to  plead,  answer,  or  demur,  (not  demurring  alone,)  has  not  elapsed 
at  the  time  of  the  plea  being  overruled,  or  where  an  order  for  ad- 
ditional time  for  the  same  purpose  has  been  obtained.    But  under 
an  order  for  time  to  answer  alone,  such  a  defence  cannot,  it  is  ap- 
prehended, be  put  in  (n). 

We  have  seen  before;  that  after  a  plea  has  been  overruled  a  de- 
fendant cannot  demur  are  tonus  (o). 

The  rule  with  regard  to  pleading  again,  must  be  understood  with  By  second 
this  qualification,  viz.,  that  the  second  plea  must  not  be  upon  the  P'ea* 
same  ground  as  the  first ;  therefore,  it  is  held  that  only  one  plea  to 
the  jurisdiction  can  be  allowed  (p).  And  so  where,  to  a  bill  to 
set  aside  an  agreement  and  release,  stating  circumstances  of  fraud 
and  duress,  the  defendant  pleaded  the  agreement  and  release  to 
the  whole  bill,  without  denying  the  fraud  and  duress,  and  the  plea 
was,  upon  that  ground,  overruled  ;  whereupon  the  defendant  put 
in  another  plea,  insisting  upon  the  same  release  as  a  bar  to  the 
relief,  and  also  to  so  much  of  the  discovery  as  related  to  transac- 
tions prior  to  the  agreement,  accompanied  by  an  answer  as  to  the 
•  circumstances  of  fraud  and  duress,  this  was  held  to  be  irregular  (<?). 

If  the  plea  has  been  to  part  of  the  bill  only,  accompanied  by  an  p,  .  tiff 

answer  to  the  rest,  the  plaintiff  may  proceed  to  compel  an  answer  except  to 

anawer. 

(I)  1  Ves.  246.  ever,  must  be  meant  to  apply  toother 

(m)  Ante,  page  660.  plea*  of  the  same  matter.    Sed  vide 

(*)  See  Pnrton  v.  Cooper,  1  Y.  &  Rowley  v.  Eccles,  1  S.  &  S.  511, 

C.  278.  where  Sir  J.  Leach,  V.  C.  appears  to 

(o)  Ante,  p.  668.  have  held,  that  after  a  plea  is  over- 

(p)  Prac.  Reg.  325.    It  is  said,  in  ruled,  a  defendant  cannot  put  in  a 

the  same  work,  p.  330,  that  if  out-  second  plea   without  leave   of  the 

kwry  or  other  matter   be  pleaded,  Court. 

and  the  plea  is  overruled,  no  other  (q)  Freeland  v.  Johnson,  2  Anst. 

plea  shall  be  after  pleaded;  but  the  407. 

defendant  must  answer.    This,  how- 
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New  Defence,  to  the  part  intended  to  be  covered  by  the  plea,  by  exceptions  'to 
the  answer  (1).  It  is  said  also,  that  he  may  serve  him  with  a  sub- 
poBna  for  a  better  answer,  but  that  he  cannot  do  both  (r). 

It  is  to  be  observed,  that  a  defendant  to  a  bill  of  revivor  can- 
not plead,  to  the  original  bill,  a  plea  which  has  been  pleaded  by 
the  original  defendant,  and  overruled  (s)  (2)  ;  but  if  a  plea  has 
been  put  in,  and  the  original  defendant  has  died  before  argument, 
the  defendant  to  the  bill  of  revivor  may  plead  the  same  matter 
denovo. 


Plea  to  bill  of 
revivor. 


Section  IX. 


Of  Amending  Pleas,  and  Pleading  de  novo. 


When  per- 
mitted (3). 


It  sometimes  happens,  that  where  there  is  evidently  a  material 
ground  of  defence  disclosed  in  the  plea,  but,  owing  to  some  evi- 
dent slip  or  mistake,  the  plea  has  not  been  correctly  framed,  the 
Court,  in  this  respect  following  the  Courts  of  Law,  will  exercise 
a  discretion  in  allowing  the  plea  to  be  amended  (I).  Thus,  where 
a  plea,  which  in  substance  showed  a  defect  of  parties,  instead  of 
stating  that  additional  parties  were  necessary  and  naming  them, 
prayed  judgment  whether  the  defendant  ought  to  be  called  upon 
for  further  answer,  Lord  Eldon,  upon  the  argument,  instead  of 
overruling  the  plea,  on  the  ground  of  informality,  gave  the  defen- 
dant leave  to  amend  it  («).  And  so  where  an  error  in  a  plea  of 
outlawry  was  occasioned  by  the  Clerk  of  the  Outlawries,  who,  in- 


(r)    Strickland 
Dick.  49. 


9.   Mackenzie,  1 


(«)  Samuda  v.  Fortado,  3  Bro.  C. 


.70. 


(t)  Beames  on  Pleas,  321. 
(«)   Merewether   v.  Mellish, 
Ves.437. 


13 


(1)  See  Kuypers  «.  Dutch  Ref.  Church,  6jPaige,  570. 

(2)  See  Dowa  v.  M'Michael,  2  Paige,  345 ;  Souser  9.  De  Meyer,  ib.  574 ; 
Hoff.  Ch.  Pr.  389;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  229. 

3)  See  Meeker  v.  Marsh,  1  Saxton,  (N.  J.)  198;  Story  Eq.  PI.  §  894, 
!>,  896;  Smith  v.  Babcock,  3  Sumner,  683;  1  Smith  Ch.Pr.  (2nd  Am.  ed.) 
238, 239 ;  Newman  v.  Wallis,  2  Bro.  C.  C.  (Perkins's  ed.)  147,  note  (c) 
and  cases  cited. 

Amendments  are  in  the  discretion  of  the  Court  Smith  9.  Baboock,  3 
Sumner,  583 ;  but  then  discretion,  in  this  respect,  is  regulated  by  rules 
known  in  the  Courts.  Jefferson  v.  Callis,  4  Dana,  467;  and  depends 
upon  the  good  faith  and  reasonableness  of  the  original  case  and  the  eauit* 
ableness  of  the  proposed  amendment  See  Graham  Prao.  (2nd  ed.)  049- 
670. 
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steaft  of  a  copy  of  the  record  of  the  outlawry,  or  of  the  capias  Amendment. 
utlagatum,  gave  a  certificate  of  the  outlawry,  which  was  annexed 
to  the  plea,  the  Court  allowed  the  defendant  to  amend  his  plea,  by 
annexing  to  it  a  copy  of  the  exigent,  or  record  of  the  outlawry  (z). 
And  so  where  the  Court  of  Exchequer  thought  that  the  negative 
arerments  in  a  plea  were  too  special  and  precise,  the  same  matter 
being  also  denied  by  the  answer  in  support  df  the  plea,  they  gave 
the  defendant  leave  to  amend  his  plea  by  striking  out  the  special 
averments  (y). 

It  has  also 'happened 'that  wheie  a  plea  has  offered  a  substantial  Pleading  de 
defence,  but  has  been  so  informally  pleaded  that  It  would  be  diffi-  naw>' 
cult  or  impossible  to  amend  it,  the  Court,  instead  df  allotting  the 
defendant  to  amenil  liis  plea,  has  given  him  leave  'to  withdraw  it 
altogether,  and  plead  de  novo  fz). 

Liberty 'to  amend,  or  to  plead  He 'novo,  however,  will  only  be  No  liberty  to 
granted  in  cases  where  there  is  an  rippareht  gdod  ground  o'f  de-  ^tSbitStiS 
fence  disclosed  by  the  plea,  "but  btoing  to  some  accident  or  mis-  defence  ap- 
take,  it  has  been  infdrmally  pleaded  ;  Vhtere  a  substantial  ^roimd  peari* 
of  defence  has  been  omitted,  such  permission  will  not  be  given. 
Thus,  in  Freeland  0.  Johnson,  before  referred  to,  where  the  bill 
sought  to  set  aside  an  agreement  and  release,  stating  circumstan- 
ces of  imposition  and  equitable  duress  in  obtaining  them,  the  de- 
fendant put  in  a  plea  of  the  agreement  and  release  to  the  whole 
bill,  without  denying  the  fraud,  or  duress,  either  by  averments  or 
by  answer,  the  Court  of  Exchequer  refused  to  give  the  defendant 
leave  to  amend. 

But  although,  where  the  error  is  very  palpable,  the  Court  will  Leave  to 
give  the  defendant  leave  to  amend  at  the   argument  of  the  plea,  Jj^nerob^  at 
the  most  usual  course  is  for  the  defendant  to  make  a  subsequent  tained. 
motion  for  leave  to  amend  his  plea.     This  form  of  proceeding  is 
rendered  necessary  by  the  circumstance  that  the  Court  always  re- 
quires to  be  told  precisely  what  the  amendment  is  to  be,  and  how 
the  slip  happened,  before  it  will   allow  the   amendment  to  take 
place ;  and  this  must,  in  general,  be  done  by  affidavit  in  sup- 
port of  the  motion  (a).    In  The  Nabob  of  Arcot  v.  The  East 
India  Company  (6),  Lord  Thurlow  refused  to  entertain  the  ques- 
tion, whether  the  plea  might  be   amended  or  not  upon  the  argu- 

(x)  Waten  v.  Mayhew,  1  8.  &  S.  (a)  Newman  v.  Wallis,  2  Bro.  C. 
220.  C.  147;   Prae.  Reg.  340;  Wood  v. 
(y)  Pope  v.  Bish,  1  An*.  59.  Strickland,  2  V.  &  B.  150, 157 ;  Jack- 
et) Nobkissen  v.  Hastings,  2  Ves.  son  v.  Rowe,  4  Runs.  524. 
J.  84 ;  4  Bro.  C.  C.  253,  S.  C. ;  Wat-  (&)  3  Bro  C.  C.  292, 300  [Perkins's 
kins  v.  8tone,  2  8.  A  S.  560.  ed.  310,  note  (6)]  ;  1  Ves.  J.  371. 
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Amendment,  ment,  because  no  motion  had  been  made  on  the  subject ;  and  he 

V,^P*N/-^^  said  that  he  should  expect  that  whenever  such  a  motion  should 

be  made,  the  form  of  the  plea  intended  to  be  put  in  should  be 

laid  before  the  Court ;  lor  amendments,  when  moved,  ought  to 

be  stated,  that  the  Court  may  see  whether  it  is  material  that  the 

cause  shall  be  delayed  for  the  purpose  of  admitting  them. 

Not  permitted       It  is  to  be  remarked,  that  at  a  subsequent  period,  (after  the  plea 

after  plea  has    m  tjje  aDove  case  had  been  overruled,)  the  defendants  applied  by 

been  once  "         .      _  ■        *.       «_ 

amended.         motion  for  leave  to  amend  the  plea,  or  to  plead  anew,  but  that  the 

Lord  Chancellor  refused  the  motion  on  the  ground,  as  appears 
from  the  marginal  note  of  one  of  the  reporters,  that  the  plea  had 
been  amended  before  (d). 

With  respect  to  the  costs  to  be  paid  by  the  plaintiff  upon  the 
allowance  of  an  an  amended  plea,  Sir  J.  Wigram,  V.  C,  decided 
in  the  case  of  Clayton  v.  Meadows  (e),  that  the  defendant  is  not 
entitled  to  the  costs  of  correcting  his  own  mistake,  but  he  is  en- 
titled to  the  costs  which  he  would  have  had,  if  the  plea  which  i 
allowed  had  been  the  plea  which  was  first  filed. 

(<Q  1  Yea.  J.  372.  (•)  2  Hare,  96. 
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CHAPTER  XV. 


OF    DISCLAIMERS. 


A  disclaimer  is  where  a  defendant,  upon  oath,  denies  that  he 
has  or  claims  any  right  to  the  thing  in  demand  by  the  plaintiff's 
bill,  and  disclaims,  t.  e.  renounces  all  claim  thereto  (1). 

It  has  been  before  stated,  that  where  a  person  who  has  no  inter-  In  what  cases 
est  in  the  subject-matter  of  the  suit,  and  against  whom  no  relief  P*0!**- 
is  prayed,  is  made  a  party,  the  proper  course  for  him  to  adopt,  if 
he  wishes  to  avoid  the  discovery,  is  to  demur,  unless  the  bill  states 
that  he  has  or  claims  an  interest,  in  which  case  as  a  demurrer, 
which  admits  the  allegations  in  the  bill  to  be  true,  will  not  of 
course  hold,  he  can  only,  except  in  cases  of  partial  discovery,  (to 
which,  as  will  be  presently  shown,  he  may  object  by  answer,) 
avoid  putting  in  a  full  answer  by  plea  or  disclaimer  (a). 

A  disclaimer,  however,  cannot  often  be  put  in  alone ;  for  al-  Must  in  gener- 
thoagh  if  a  plaintiff,  from  a  mistake,  makes  a  person  a  party  to  aalbe  5Cv  om" 
suit  who  is  in  no  way  interested  in  or  liable  to  be  sued,  touching  answer, 
the  matters  in  question,  a  simple  disclaimer  by  such  person  might 
be  good ;  yet,  as  it  is  possible  that  the  defendant  may  have  had  an 
interest  which  he  may  have  parted  with,  the  plaintiff  has  a  right 
to    require    an   answer  sufficient  to  ascertain   whether  that   is 
the  fact  or  not ;  and  if  a  defendant  has  had  an  interest  which  he 
has  parted  with,  an  answer  may  also  be  necessary  to  enable  the 
plaintiff  to  make  the  proper  person  a  party  instead  of  the  defend- 
ant (b). 

It  is  also  a  rule,  that  a  defendant  cannot  shelter  himself  from  Defendant 
answering,  by  alleging  that  he  has  no  interest  in  the  matter  of  the  cannot  djs- 
suit,  in  cases  where,  though  he  may  have  no  interest,  others  may  bility. 
have  an  interest  in  it  against  him  —  he  cannot  disclaim  his  liabil- 
ity ;  therefore,  it  has  been  held  that  a  party  to  an  account  cannot* 

(a)  Ante,  p.  345.  (b)  Lord  Red.  316;    Oxenham  v. 

£sdaile,  M'Lel.  &  Younge,  540. 

(1)  Story  Eq.  PI.  §  838,  et  seq. 
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When  accom-  by  disclaiming  an  interest  in  the  account,  protect  himself,  by  such 
PAnBwerf     disclaimer,  from  setting  out  the  accounts  (c).     Nor  when  the  bill 
seeks  to  charge  the  defendant  with  the  costs  of  the  cause,  can  he 
evade,  by  disclaiming  all  interest  in  the  subject  of  the  suit,  giving 
a  discovery  of  those  facts  by  which  the  plaintiff  seeks  to  substan- 
tiate his  charge  (d).    So,  if  fraud  be  charged  againt  the  defend- 
ant seeking  to  disclaim,  a  disclaimer  alone  is  insufficient,  and  an 
answer  must  be  given  to  the  imputed  fraud  (c).    And  it  seems 
that  in  such  a  case,  although  no  personal  decree  can  in  general 
be  made  against  a  married  woman,  still  she  must  answer  fully  (/), 
though  it  does  not  seem  clear  how  far  her  answer  can  ultimately 
be  used  as  evidence  against  her  (g). 
Disclaimer  by      It  is  to  be  observed  also,  that  a  disclaimer  by  one  defendant 
one  defendant  cannot,  in  any  case,  be  permitted  to  prejudice  the  plaintiff's  right 
dice  right         M  against  the  others.     And,  therefore,  where  a  bill  was  filed 
against  others  against  the  lessees  of  tithes,  under  a  parol  demise,  for  an  account, 
&c,  and  the  lessor  was  made  a  party  defendant,  who  disclaimed ; 
the  disclaimer  of  the  lessor  was  not  permitted  to  prejudice  the 
rights  of  the  plaintiff  against  the  lessees,  and  a  decree  was  made 
against  them,  although  the  plaintiff  had,  upon  the  disclaimer 
coming  in,   himself  dismissed  the  bill   against  the  lessor  with 
costs  (h). 

Though  a  disclaimer  is,  in  substance,  distinct  from  an  answer, 
yet  it  is,  in  point  of  form,  an  answer,  and  is  preceded  and  con- 
cluded by  the  same  formal  words,  and  it  is  put  in  and  filed  in  the 
same  way  (t).  It  contains  simply  an  assertion  that  the  defend- 
ant disclaims  all  right  and  title  to  the  matter  in  demand.  Lord 
Redesdale  observes,  that  in  some  instances,  from  the  nature  of 
the  case,  this  may  perhaps  be  sufficient,  but  that  the  forms 
given  in  the  books  of  practice  are  all  of  an  answer  and  disclaim- 
er  (A). 
'Of  exceptions  ^  a  defendant  puts  in  a  disclaimer  where  he  ought  to  answer, 
to.  or  accompanies  his  disclaimer  by  an  answer  which  is  considered 

insufficient,  the  plaintiff  may  take  the  opinion  of  the  Court  upon 
its  sufficiency,  by  taking  exceptions  to  it  in  the  same  manner  as 

(c)  Glassington    v.   Thwaites,  2  (g )  S.  C.  and  see  Silcock  v.  Roy- 
458.  non,  2  Y.  <fc  C.  376- 

(d)  Graham  v.  Cope.  3  M.  &  C.  (A)  Williams  v.  Jones.  1  Younge, 
638;  9  Sim.  103.  252. 

(«)  Bulkeley  v.  Dunbar,  1  Anst.        ft)  Hind.  209;    vide  post,  Chap. 


37.  X 

(/)  WhitiBg  v.  Rush, 2  T.  &  C.        (*)  Lord  Red.  319. 
txch.  R. 


546,  Ex 
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to  an  answer  (I).     If,  however,  instead  of  applying  in  the  first  in-      Fonn  of- 
stance  to  the  Conrt  by  motion,  to  take  the  disclaimer  off  the  file,  Ns^^N/^^-/ 
the  plaintiff  delivers  exceptions,  he  will  be  precluded  from  after- 
wards moving  for  that  purpose  (m). 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole  Proceedings 
bill,  the  plaintiff  ought  not  to  reply  to  it.  If  he  does  so,  and  uPon* 
serves  the  defendant  with  a  subpcena  to  rejoin,  the  defendant  will 
be  entitled  to  have  his  costs  taxed  against  the  plaintiff  for  vexa- 
tion (it).  It  is  otherwise,  however,  where  the  disclaimer  is  to 
part,  and  there  is  an  answer  or  plea  to  another  part  of  the  same 
bill ;  in  such  cases  there  may  be  a  replication  to  such  plea  or 
answer  (o). 

The  course  to  be  pursued  by  the  plaintiff,  after  a  disclaimer  to  proceedings 
the  whole  bill  has  beeu  filed,  is  either  to  dismiss  the  bill  as  against  thereupon  by 
the  party  disclaiming  with  costs,  or  to  amend  it ;  or  if  he  thinks  p  m 
the  defendant  is  not  entitled  to  his  costs,  he  may  set  the  cause 
down  upon  the  answer  and  disclaimer,  and  bring  the  defendant  to 
the  hearing  (p). 

It  would  seem  that  in  some  cases  the  defendant  may  not  be by  de- 
bound  to  wait  for  his  costs  till  the  hearing  of  the  cause ;  but  that  fendant- 
he  maj,  if  he  thinks  that  he  has  been  vexatiously  made  a  defendant, 
applj  for  his  costs  by  motion,  as  soon  as  the  plaintiff's  time  for 
amending  his  bill  has  expired ;  such  motion,  however,  must  be  made 
upon  notice  (q)  ;  and  it  is  presumed  that  if  the  plaintiff  can  suc- 
ceed in  satisfying  the  Court  that  he  had  just  ground  for  making 
the  defendant  a  party,  the  defendant  will  take  nothing  by  his  mo- 
tion. 

When  a  defendant  had  occasioned  the  suit  in  consequence  of  Defendant  or- 
a  claim  to  the  fund  set  up  by  himself,  which  he  refused  to  release  ^rcd^°1pay 
or  to  verify,  and  afterwards  put  in  a  disclaimer,  stating  in  his  costs  of  the 
answer  the  facts  upon  which  he  had  supposed  himself  to  be  enti-  iuit 
tied  ;  as  a  ground  for  his  not  being  ordered  to  pay  the  costs  of  the 
suit,  which  were  prayed  against  him,  in  consequence  of  which  the 
plaintiff  examined  a  great  number  of  witnesses  to  falsify  such 
statement,  but  no  witnesses  were  examined  by  the  defendant,  the 
Y.  C.  of  England  ordered  him  to  pay  the  whole  costs  of  the  suit, 

(Z)   Glassington  v.  Thwaites,  2  (o)  Williams  v.  Longfellow,  3  Atk. 

Ross.  458  ;   Bulkeley  v.  Dunbar,  1  582;  Can.  Cane.  209. 

Anit  37;  see  Graham  v.  Cope,  sup.  (p)  Cash  v.  Belcher,  1  Hare,  313; 

(«)  Glassington  v.  Thwaites,  su-  Prac.  Reg.  175 ;  Hind.  209. 

pra.  (q)  Hind.  209. 

M  Williams*.  Longfellow,  3  Atk. 
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Proceedingi   ^  well  the  plaintiff's  costs  as  the  costs  which  the  plaintiff  was  or- 


OD. 


dered  to  pay  to  the  co-defendants  (r)  (1). 


Defendant  dU-     If  one  ^  made  a  defendant  in  a  bill,  among  other  material  de- 
claiming may  fendants,  who  in  nowise  pretends  to  any  right  to  the  matter  in 
as  a  witness      question,  and  he  thereupon  disclaims,  he  may,  after  such  disclaimer, 
upon  motion  for  that  purpose,  be  examined  as  a  witness  in  the 
cause  on  .behalf  of  the  other  defendants;  for  it  shall  be  presumed 

on  the      his  name  was  inserted  in  the  bill,  without  other  cause  than  to  take 

fendants  °"de"  away  ^is  teflt»nMa|y  f*om  the  other  defendants  (s).  This,  however, 
must  apply  only  to  cases  where  his  evidence  is  required 'by  the  co- 
defendants;  for  it  has  been  held,  that  where  a  title  has  been  set 
up  to  an  estate,  and  you  make  a  person  a  defendant  who  disclaims, 
all  right,  and  you  do  not  bring  him  to  a  hearing,  you  cannot  read 
his  evidence  in  support  of  your  own  right,  to  the  prejudice  of  an- 
other defendant  (f ).  In  such  a  case  the  plaintiff,  if  he  wishes  for 
the  evidence  of  the  party  disclaiming,  should  amend  his  bill  by 
striking  out  his  name  as  a.  defendant,  or  move  to  dismiss  it  as 
against  him. 
When  answer      It  is  to  be  remarked,  that  a  defendant  cannot,  by  answer,  claim 

and  disclaimer  that  to  which,  by  his  disclaimer,  he  admits  he  has  no  right  (t) ; 
inconsistent.  ,,.*,.,.  ,  « 

and  that  if  a  disclaimer  and  answer  are  inconsistent,  the  matter 

will  be  taken  most  strongly  against  the  defendant  upon  the  dis- 
Of  withdraw-  claimer  («).  But  if  a  defendant  puts  in  a.  disclaimer,  and  after- 
ing  a  disclaim-  wajds.  discovers  that  he  had  an  interest,  which  he  was  not  appriz- 
ed of  at  the  time  he  disclaimed,  the  Court  will,  upon  the  ground 
of  ignorance  or  mistake,  permit  him  to  make  his  claim.  It  will 
not,  however,  allow  a  defendant  to  do  so  at  the  hearing  of  the 
cause  :  he  must,  in  order  to  get  rid  of  the  effect  of  his  disclaimer, 
make  a  distinct  application,  supported  by  affidavits*  setting  forth 
the  facts  in  detail  on  which  he  founds  his  claim  to  such  an  indul- 
gence (x)  ;  and  it  seems  that  the  Court  will  expect  a  strong  case 
to  be  made  out  before  it  will  grant  the  application  (y). 

Questions  of  some  nicety  have  recently  arisen,  in  suits  for  fore- 
closure, and  in  other  suits  of  a  similar  description,  for  establish* 

(r)  Deacon  v.  Deacon,  7  Sim.  378.  (tc)  Ibid, 

(*)  Curs.  Cane.  133;  Hind.  209;  (z)  Sidden  v.  Lediard,  1  R.  <fc  M. 

Seton  v.  Slade,  7  Ves.  265-7.  110. 

(t)  Hill  t>.  Adams,  2  Atk.  39.  (y)  Seton  v.  Slade,  7  Ves.  265-7. 
(0  Lord  Red.  320. 


S 


1)  See  Hutchinson  *.  Reed,  1  Hoff.  Ch.  315. 

n  mortgage  cases  in  the  Court  of  Chancery  of  the  State  of  New 
York,  where  a  defendant  has  written  notice  of  the  suit  and  appears  and  dis- 
claims, he  shall  not  recover  costs,  but  shall  pay  costs  to  the  plaintiff.  133rd 
Rule,  and  see  Rule  132. 
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ing  equitable  claims  or.  demands  against  real  estate,  as  to  the  right       Coat*, 
to  costs  of  persons  made  defendants  in.  consequence  of  rights  or  ^^T^ 
interests  which  thej  ha?e  in  the.  estate,,  subject  to  those  of,  the  claiming  de- 
plaintiff,  so  that  his  title  cannot  be  complete  without  their  cooper-  fendants  in 
ation,  but  which  rights  or  interests  they  are  willing,  absolutely  to  iUita. 
disclaim.     The  esses  of  Appleby  v.  Duke,  and  Clark  v,  Wilraot 
(2),  establish  that  in  foreclosure  suits  neither  the  provisional  as* 
signee  of  a  devisee  of  a  mortgagor,  nor  such  assignee  of  a  subse-  Of  assignees. 
quent  incumbrancer,  is  entitled  as  against  the  plaintiff  to  his  costs, 
where  he  does  not  disclaim  by  answer,  but  does  absoUitely  dis- 
claim at  the  hearing  of  the  cause.    These  cases  do  not  go  any 
further  than  the  above  proposition,  but  the  reasoning  upon  which 
they  are  founded  leads  to  the  conclusion*,  that  in  questions  of  this 
description  there  is  no  difference  between  the  right  of  an  assignee 
in  bankruptcy  or  insolvency,  and  that  of  'the  party  whose  interest 
he  represents. 

In  both  of  these  cases  the  assignee  was  a  proper  party,   and  Where  defen- 
be  did  not  disclaim  by  answer.    A  subsequent  question  arises,  ^S? fc| ^Jel1*^1111 
concerning  the  right  to  costs  of  a.  person  interested  in  the  equity  answer. 
of  redemption,  or  in  the  estate  subject  to  the  lien,  who  is  proper* 
ly  made  a  party,  but  who  disclaims  all  interest  absolutely  by  his 
answer  ? 

The  case  of  SUcock  v.  Roynon  (a)  was  a  foreclosure  suit,  and 
the  defendants  to  it  were  devisees  of  the  mortgagor,  who  alleged 
that  they  did  not  claim,  and  never  had,  claimed,  any  interest  in 
the  mortgaged  premises,  and  that  no  application  to  them  to  disclaim  Where  defen- 
had  been  made  before  the  filing  of  the  bill ;  under  these  circum-  dant  disclaims 
stances,  Sir  J.  L.  Knight  Bruce,  V.  C,  said,  "  I  apprehend  that  answer  j 
it  has  been  the  course  of  the  Court  in  a  foreclosure  suit  to  give  the  in  foreclosure 
defendants  properly  disclaiming  their  costs,  and  generally  to  add  Bait> '> 
them  to  the  plaintiff's  debt.    Here  the  defendants  have  used  pro- 
per words  of  disclaimer."     One  of  the  defendants  being  a  mar- 
ried woman,  she,  together  with  her  husband,  was  retained  before 
the  Court    As  against  the  other  defendant  the  bill  was  dismissed 
with  costs. 

This  case  was  strictly  a  foreclosure  suit,  and  his  Honor  seems 
to  have  relied  upon  that  circumstance  as  distinguishing  it  from 
the  case  of  Tipping  v.  Power  (c),  which  was  a  creditor's  suit,   by  In  creditor's 
a  simple  contract  creditor,  seeking,   in  addition  to  the  ordinary 
remedies  of  a  creditor's  suit,  the  sale  of  a  certain  piece  of  land 

(z)  Phill.  272,  and  876.  (e)  1  Hare,  405. 

(•)  « Y.  AC.  376. 
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Costs.  UpDn  which  the  plaintiff  had  a  security  by  way  of  equitable  mort- 
gage. The  parties  interested  in  the  real  estate  admitted  the  case 
of  the  plaintiff,  disclaimed  all  interest  in  the  mortgaged  estate, 
and  insisted  that  they  were  entitled  to'  their  costs  of  the  suit,  or 
at  least  their  costs  from  the  time  of  their  disclaimer,  upon  the 
suggestion  that  the  bill  ought  then  to  have  been  dismissed  against 
them.  Sir  J.  Wigram,  V.  G,  decided  against  their  claim,  ap- 
parently upon  the  general  principle  that  being  interested  at  the 
time  of  filing  of  the  bill,  and  no  special  circumstances  occurring 
in  the  case,  the  mere  fact  of  their  saying  on  the  record  in  effect 
that  they  found  their  interest  worth  nothing,  and  therefore  repu- 
diating it,  did  not  prove  that  they  were  improperly  made  defen- 
dants, and  therefore  did  not  entitle  them  to  their  costs. 
Of  assignees  Upon  a  similar  principle  in  the  case  of  Cash  v.  Belcher  (d), 
in  bankruptcy,  which  was  strictly  a  foreclosure  suit,  his  Honor  refused  the  as- 
signees in  bankruptcy  of  the  mortgagor  their  costs,  although  they 
absolutely  disclaimed  by  their  answer. 
f  In  all  these  cases  the  defendant  has  had  an  interest  in  the  estate 

dant  had  no  &t  the  time  of  the  filing  of  the  bill.  In  the  case  of  Teed  v.  Car- 
interest  at  the  ruthers  (c),  the  defendant  had  parted  with  his  interest  prior  to 
filing  of  the  tne  date  of  the  filing  of  the  bill,  whereupon  Sir  J.  L.  Knight 
bill.  Bruce,  V.  C,  observing  that  "  it  appeared  to  him  that  that  state 

of  things  might  have  been  learnt  by  the  plaintiff  if  he  had  desired 
to  inform  himself  of  it,  and  that  he  should  have  endeavored  to 
inform  himself  of  it  before  the  bill  was  filed,"  dismissed  the  bill 
with  costs,  and  held  that  the  plaintiff  was  not  entitled  to  have 
them  over. 

(d)  Ibid.  310.  (e)  2  Y.  &  C.  31. 
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CHAPTER  XVI. 


OP  ANSWERS. 


Section  I.  —  General  Nature  of  Answers. 

If  a  defendant  can  neither  protect  himself,  by  demurrer  or  plea, 
from  answering  the  plaintiff's  bill,  nor  disclaim  all  right  and  in- 
terest in  the  subject  of  the  suit,  he  must  put  in  an  answer,  either 
to  the  whole  bill;  or  to  such  parts  of  it  as  are  not  covered  by  his 
demurrer  or  plea. 

By  the  Civil  Law,  when  the  plaintiff  had  put  in  his  positions  Practice  in  the 
before  the  Judge,  the  defendant  was  to  put  in  the  contestations  or  SiTJLJi*w 
negations  of  such  positions,  and  the  plaintiff  had  liberty  to  examine 
the  defendant  upon  interrogatories  to  supersede  the  necessity  of 
proof,  and  these  were  called  the  libtlhts  articulates,  or  articles  of 
the  label,  and  were  generally  put  in  after  the  first  act,  when  the  de- 
fendant had  answered  the  positions  (a).  In  Courts  of  Equity, 
however,  the  positions  and  the  articles  are  thrown  together  into 
one  bill,  which  not  only  prays  that  the  defendant  may  answer  the 
matters  or  positions  contained  in  the  bill,  but  goes  on,  as  we  have 
seen,  to  add  a  series  of  interrogatories,  founded  upon  the  contents 
of  the  bill,  and  adding  to  the  inquiry,  after  eaoh  fact,  an  inquiry 
into  the  circumstances  attendant  upon  it)  and1  the  variations  to 
which  it  may  be  subject,  with  a  view  to  prevent  evasion  and  to 
compel  a  full  answer  (1). 

It  seems  that,  at  first,  the  Masters  of  the  Court,  when  the  defen-  Old  practice  in 
danto  were  in  London,  examined  them  upon  these  interrogatories,  chancer* 
In  country  causes,  this  duty  was  left  to  commissioners  in  the 
country ;  and,  for  this  purpose,  they  sent  to  the  commissioners  a 
copy  of  the  bill,  which  they  called  the  tenor  thereof,  that  they 
might  examine  the  defendant  upon  the  libellns  articulatus,  or  arti- 
cles, as  the  Masters  were  wont  to  examine  the  defendants  in  town 

(«)  For.  Rom.  90. 
(1)  Story  £q.  PI.  §  860. 


814 


Of  Answers : 


swers. 


Twofold  ob- 
ject. 


Nature  of  An-  upon  the  articles  of  the  bill  itself  (6).  But  afterwards  the  Masters 
left  the  examination  of  the  defendants  to  counsel,  who  drew  the 
answer,  as  the  Court  had  left  the  perusal  of  the  bill  to  counsel ; 
(for  anciently  the  Court  perused  the  bill  itself,  to  see  whether  the 
petition  was  proper  before  it  was  filed ;  but  the  Court,  by  reason  of 
the  increase  and  multiplicity  of  business,  left  the  perusal  of  the 
bill  to  the  honor  of  the  bar  (d)  :)  and  this  continues  to  be  the  prac- 
tice to  the  present  day  ;  and  in  almost  all  cases,  answers  are  set- 
tled, if  not  prepared,  by  counsel. 

It  is  to  be  observed,  that  besides  furnishing  the  result  of  an  ex- 
amination of  the  defendant  upon  the  articles  or  allegations  of  the 
bill,  the  answer  has  generally  another  part  to  perform,  namely,  that 
of  stating  to  the  Court  the  nature  of  the  defence  upon  which  the 
defendant  means  to  rely.  In  this  respect,  the  answer  fulfils  the 
duties  of  a  plea,  or  of  a  series  of  pleas,  either  denying  facts  upon 
which  the  plaintiff's  equity,  as  stated  in  the  bill,  arises ;  or  con- 
fessing such  facts,  and  avoiding  them  by  the  introduction  of  some 
new  matter  from  which  contrary  inferences  may  be  drawn  (1). 

In  this  twofold  nature  of  an  answer,  pleadings  in  Equity  are  dis- 
tinguished from  all  other  systems  of  pleading ;  and  even  from  those 
that  are  formed  on  the  same  model  in  the  Civil  and  Ecclesiastical 
Courts,  from  which  the  proceedings  in  Chancery  are  principally 
derived ;  the  answer  which  the  defendant  is  required  to  make  upon 
oath  to  the  allegation  and  articles,  being  in  those  Courts  a  wholly 
distinct  instrument  from  the  responsive  allegation  which  contains 
the  defence  (e). 

But  although  an  answer  has,  in  general,  the  twofold  property 
above  stated,  it  is  seldom  possible,  in  framing  one,  to  keep  the  parts 
separate  from  each  other,  though  when  it  is  practicable  to  do  so, 
such  a  course  is  generally  desirable.  It  is,  however,  of  great  im- 
portance to  the  pleader  in  preparing  an  answer,  to  bear  in  mind 
that  besides  answering  the  plaintiff's  case  as  made  by  the  bill,  he 
has  to  state  to  the  Court,  upon  the  answer,  all  the  circumstances 
of  which  the  defendant  intends  to  avail  himself  by  way  of  de- 
fence ;  for  it  is  a  rule,  that  a  defendant  is  bound  to  apprize  a  plain- 
tiff by  his  answer  of  the  nature  of  the  case  he  intends  to  set  up 
(and  that  too,  in  a  clear  unambiguous  manner)  ;  and  that  a  defen- 
dant cannot  avail  himself  of  any  matter  in  defence  which  is  not 


Statement  of 

defendant'! 

case. 


(b)  Ibid. ;  Hind.  230 ;  vide  Brown 
v.  Brace,  2  Mer.  1. 


(d)  For  Rom.  91. 

(c)  Hare  on  Discovery,  223. 


(1)  Mitford  Eq.  PI.  §  15, 16;  Story  Eq.  PI.  §  850. 
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stated  in  his  answer,  even  though  it  should  appear  in  his  evi-  Statement  of 
_,  /<rx  °  r  Defendants 

dence  (/).  CftBe. 

It  is  to  be  remarked,  that  the  right  of  the  plaintiff  to  be  informed  v^*y~w 
by  the  defendant's  answer  of  the  nature  of  the  defence  to  be  set  ^nobe  in- 
up,  is  not  confined  to  the  points  as  to  which  the  defendant  intends  formed  of  the 
to  produce  evidence ;  but  the  plaintiff  has  a  right,  even  when  the  ^J?  ^  ^ade 
facts  are  uncontroverted,  to  have  notice  upon  the  record,  in  a  pre-  proved. 
cise  and  unambiguous  manner,  of  the  nature  of  the  conclusions 
intended  to  be  drawn  from  them.    Upon  this  ground,  where  the 
defendants,  in  a  tithe  suit,  insisted  by  their  answer  that  they  could 
not  be  affected  by  a  notice  to  determine  a  composition,  which  had 
been  stated  in  the  bill,  they  were  not  permitted  to  rely,  at  the  hear- 
ing, upon  the  insufficiency  of  the  notice ;  the  Court  of  Exchequer 
being  of  opinion,  that  the  expression  in  the  answer  was  too  equivo- 
cal to  be  considered  as  a  sufficiently  clear  intimation  to  the  plain- 
tiff that  the  defendants  intended  to  rely  on  the  insufficiency  of  the 
notice  {g). 

It  must  not  be  inferred,  however,  from  the  above  case,  that  a  Defendant 
defendant  is  bound  to  state,  upon  his  answer,  the  conclusions  in  ®anno* n-e  Jfte 
law  which  he  intends  to  deduce  from  the  facts  he  has  set  out;  ferent  purpose 
that,  as  has  been  before  stated,  would  be  contrary  to  the  princi-  to  what  he  has 
pies  of  good  pleading ;  indeed,  the  most  correct  method  of  plead-  * 
ing  ia,  merely  to  state  the  facts  intended  to  be  proved,  and  to  leave 
the  inference  of  law  to  be  drawn  from  them  upon  the  argument 
of  the  case ;  but  what  the  case  of  Bennet  v.  Reade  establishes, 
is,  that  if  you  state  upon  your  answer  certain  facts  as  evidence 
of  a  particular  case,  which  you  represent  to  be  the  consequence  of 
those  facts,  and  upon  which  you  rest  your  defence,  you  shall 
not  be  permitted  afterwards  to  make  use  of  the  same  facts, 
for  the  purpose  of  establishing  a  different  defence  from  that 
to  which,  by  your  answer,  you  have  drawn  the  plaintiff's  at- 
tention. 

A  defendant  may,  however,  by  his  answer,  set  up  any  number  But  may  set 

of  defences,  as  the  consequence  of  the  same  state  of  facts,  which  UP  several  de- 

.«    «        y-v         ,  .        *.  i  .    i       i      ^  .  fences  if  they 

his  case  will  allow  (1)  or  the  ingenuity  of  his  legal  advisers  may  ^e  not  incon-* 

suggest;  thus,  in  setting  up  an  immemorial  payment  in  lieu  of  ■wtent. 

tithes,  a  defendant  has  been  allowed  to  rely  upon  it  either  as  a 

If)  Stanley  v.  Robinson,  1R.&    1  £q.  Ca.  Ab.  228. 
M.«7;  Harrison  v.  Borwell,  10  Sim.        to)  Bennett   v.  Neale,   Wightw. 
382 ;  sed  vide  Hodgson  v.  Thornton,    3247 

(1)  Story  Eq.  PI.  §  861. 
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Alternative 
defences. 


Statement  of  modus,  or  as  a  composition  real  existing  from  tinie  immemorial,  or 
^B^n  *   as  a  composition  undetermined  by  notice  (A).    In  none  of  these 
cases  were  any  facts  stated  in  the  answers,  which  were  inconsist- 
ent with  any  of  the  defences  set  up,  and  the  evidence  to  prove 
them  was,  in  either  case,  the  same.    In  the  latter  case,  certainly, 
the  circumstance  -of  no  notice  having  been  given  to  determine  the 
composition,  was  a  foot  which  would  not  have  been  necessary,  if 
the  defendant  bad  succeeded  in  establishing  the  payment  as  a 
modus  ;  but  it  was  in  no  respect  inconsistent  with  Che  other  facts 
stated  in  the  answer. 
What  defences      But  although  a  defendant  may  be  permitted  to  set  un  by  his 
answer  several  defences  as  the  consequence  of  the  same  state  of 
feels,  or  of  facts  which  are  consistent  with  each  other,  *  defen- 
dant cannot  insist  upon  two  defences  which  are  inconsistent  with 
each  other,  or  are  the  consequence  of  inconsistent  facts.    And  in 
the  application  of  this  rale,  it  makes  no  difference  whether  the 
inconsistent  defences  are  each  substantially  relied  upon,  or  are 
set  up  in  the  alternative;  "  that  answer  is  bad  which  either  con- 
tains  inconsistent  defences,  or  an  alternative  of  inconsistent 
defences."    Thus  although  a  defendant  in  a  tithe  suit  might  set 
up  a  paytoent  either  as  a  modus,  or  as  a  composition  real  existing 
from  time  immemorial,  he  could  not  set  up  the  same  payment 
either  as  a  modus  or  as  composition  real  not  alleged  to  be  imme- 
morial (i).    The  principles  upon  which  the  above  decisions  are 
founded,  are  very  clearly  and  accurately  defined  and  extracted  from 
the  cases  in  the  learned  and  able  judgment  of  Baron  Alderson  in 
the  above  case ;  and  although  the  question  arose  in  a  suit  concern- 
ing tithes,  yet  as  they  are  equally  applicable  to  pleadings  in  all  suits, 
the  writer  thinks  that  he  cannot  better  illustrate  them  than  in  the 
learned  Baron's  own  wrjrds. 

"  The  plaintiffs  contend,  (he  observes,)  that,  on  the  pleadings 
as  at  present  framed,  they  are  entitled  to  a  decree,  inasmuch  as 
the  defence  set  up  by  the  answer  is  wholly  ambiguous,  and  calcu- 
lated to  mislead  them ;  and,  consequently,  that  I  ought  not  to 
allow  the  defendants  to  go  into  prdoft  to  fesfeblfeh  either  branch 
df  the  defence.  Oh  thfe  print  numerous  'cases  'have  bfeen  eked, 
and  I  have  had  considerable  difficulty  in  coining  to  ft  conclusion 
upon  them.  I  think,  when  we  advert  to  the  course  of  proceedings 
in  a  Court  of  Equity,  that  some  restriction  of  this  kind  seen* 


Reasom  why 
they  are  not 
allowed. 


(A)  Atkyns  v.  Lord  Willoughby 
De  Brooke,  2  Anst.  397;  Atkins  v. 
Hatton,  ib.386;  Woolley  v.  Brown- 
hill,  M'Lel.  317 ;  Bishop  i>.  Chiches- 


ter, 4  Gwill.  1329. 

(t)  Jesus  College  «.  Gibhs,  1  Y.  dt 
C.  145,  Exch.  R. ;  and  see  Leech  v. 
Bailey,  6  Price,  504. 
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well  founded  in  principle.  The  fact,  that  a  defendant  is  obliged  Statement  of 
to  swear  to  the  truth  of  his  answer,  would  of  itself  necessarily  Q^e. t8 
exclude  inconsistent  statements:  for  how  could  a  defendant  be  v^*-n^~*w 
permitted  to  attest,  by  his  oath,  the  trnth  of  two  statements  whol- 
ly irreconcilable  with  each  other  t  Bat,  although  this  would  be 
impossible  to  be  permitted,  on  account  of  the  perjury  which  would 
thereby  be  introduced,  it  would  not  necessarily  follow  from  thence 
that  an  alternative  statement  might  not  be  allowed ;  for  a  party 
might  swear  truly  enough,  that  the  fact  was  either  in  one  or  the 
other  of  two  ways.  The  difficulty  however  would  be,  that  then 
there  is  in  truth  no  answer  at  all  upon  oath ;  for  no  one  can  affirm 
that  the  defendant  means  to  swear  really  to  his  belief  as  to  either 
the  one  or  the  other  of  the  two  branches  of  the  alternative.  I 
think,  therefore,  that,  upon  principle,  such  an  answer  must  be 
bad ;  for  a  statement  of  two  or  more  inconsistent  propositions  in 
the  alternative,  is  only  a  mode  of  making  two  inconsistent  state- 
ments upon  oath,  without  incurring  the  guilt  or  running  the  risk 
of  perjury.  Besides,  if  two  inconsistent  statements  are  to  be  thus 
allowed,  being  put  as  branches  of  one  alternative  proposition,  it 
is  impossible  not  to  see  that  any  number  would  fall  within  the 
same  rale ;  and  the  whole  advantage,  if  there  be  any,  of  a  state- 
ment on  oath  by  the  defendant's  answer  to  the  plaintiff's  bill, 
would  be  lost,  by  a  most  obvious  evasion,  under  the  authority  of 
the  Court.  Unless,  therefore,  some  clear  and  distinct  decision  of 
a  Court  of  Equity  could  be  produced,  establishing  the  propriety 
of  such  an  alternative  statement  in  an  answer,  I  should  be  dis- 
posed to  decide  against  it." 

From  the  above  cases  of  Jesus  College  v.  Gibbs  and  Leech  v.  When  defen- 
Bailey,  it  is  to  be  collected,  that  where  a  defendant  sets  up  by  his  ^^plaintiff 
answer  two  inconsistent  defences,  the  result  will  be  to  deprive  him  entitled  to  a 
of  the  benefit  of  either,   and  to  entitle  the  plaintiff  to  a  de- decree- 
cree  (n).    Sometimes,  indeed,  the  Court  will,  where,  from  re- 
dundant expression  or  other  verbal  inaccurracy,  a  defence  has 
been  rendered  inconsistent,  where  it  was  evidently  not  intended 
to  be  so,  either  reject  the  redundant  expressions  as  surplusage  (0), 
or  direct  them  to  be  struck  out  (p) ;  such  indulgence,  however, 
is  confined  to  cases  of  verbal  inaccuracy  only,  which  would  not 
have  embarrassed  the  plaintiff  in  the  conduct  of  his  case. 

(m)  8ed  Tide  Nagle  9.  Edwards,  3  vide  etiam,  Uhthoff  v.  Lord  Hunting- 

Anst.  702,  and  the  observations  upon  field,  1  Price,  237. 

that  ease,  in  Jesus  College  v.  Gibbs.  (p)  Jesus  College   v.  Gibbs,  nbi 

(»)  Ellis    v.   Saul,  1   Anst.  332;  supra. 
Jenkinson  v.  Royston,  5  Price,  495 ; 
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Statement  of  But  although  a  defendant  cannot,  by  his  answer,  set  up  in  op- 
6  Case!1  8  P08***011  to  the  plaintiff's  title  two  inconsistent  defences  in  the 
v^^v^^s  alternative,  he  will  not  be  precluded  from  denying  the  plaintiff's 
Defendant  general  title ;  and  also  insisting,  that  in  case  the  plaintiff  estab- 
coMiaten?  d*°  l*snes  his  ^e9  he  *s  precluded  from  recovering  by  some  other  cir- 
fences.  cumstance  which  would  equally  serve  to  preclude  him  or  any  other 

person  in  whom  the  title  might  be  actually  vested.     Thus,  in  a 
tithe  suit,  the  defendant  might  have  denied  the  plaintiff's  title  as 
rector  or  vicar,  and  at  the  same  time  have  set  up  a  modus  (q). 
"  So,  at  Law,  if  the  plaintiff  declares  and  the  defendant  pleads  any 
thing  in  bar  which,  by  presumption,  admits  the  demand  whereupon 
the  plaintiff  demurs,  and  the  Court  holds  the  plea  bad,  yet  they 
will  still  see  whether  the  plaintiff,  in  his  declaration,  has  made  a 
case  sufficient  to  entitle  him  to  recover  (r)."     In  fact,  there  is 
nothing  whatever  inconsistent  in  such  a  proceeding ;  for  by  deny- 
ing the  plaintiff's  title,  the  defendant  merely  puts  the  plaintiff  to 
prove  his  own  case,  to  show  his  prima  facie  right,  which  he  may 
have  independently  of  the  question,  whether  a  defendant  may  not 
establish  a  special  case  which  may  be  equally  valid  against  an- 
other, supposing  such  other  to  have  the  prima  facie  title,  as  it 
would  be  against  the  plaintiff  in  case  he  proves  his  prima  facte 
title  (*). 
Of  the  certain-      It  is  to  be  observed,  with  reference  to  this  part  of  an  answer, 
■utin^defe'n-  tnat  although  *n  stating  a  defendant's  case  it  is  necessary  to  use 
dam's  case.       such  a  degree  of  certainty  as  will  inform  the  plaintiff  of  the  na- 
ture of  the  case  to  be  made  against  him ;  it  is  not  requisite 
that  the  same  degree  of  accuracy  should  be  observed  in  an  an- 
swer as  is  required  in  a  bill.     This  proposition  is  strongly  illus- 
trated by  what  has  been  formerly  stated  upon  the  subject  of  sta- 
ting a  modus  applicable  to  a  particular  portion  of  lands  in  a  par- 
ish (*). 
Of  insisting         It  may  be  mentioned  also  in  this  place,  that  if  the  defence  which 
benefifaslf116  can  ^e  ma<*e  to  a  °iM  consists  of  a  variety  of  circumstances,  so 
defendant  had  that  it  is  not  proper  to  be  offered  by  way  of  plea,  or  if  it  is  doubt- 

murred  °*  **"  ful  wnether  a  Plea  wiU  hold> the  defendant  may  set  forth  the  whole 
by  way  of  answer,  and  pray  the  same  benefit  of  so  much  as  goes 
in  bar  as  if  it  had  been  pleaded  to  the  bill  (»).  Thus,  it  has  been 
held,  that  a  defendant  insisting  upon  the  benefit  of  the  Statute  of 
Limitations  by  way  of  answer,  may,  at  the  hearing,  have  the  like 

(?)  Carte  «.  Boll,  3  Atk.  496, 499.        (t)  Ante,  p.  423. 
(r)  Ibid.  (tt)  Lord  Red.  249. 

(#)  Jesus  College  v,  Gibbs,ubi  su- 
pra. 
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benefit  of  the  statute  as  if  he  had  pleaded  it  (x)  (1).     So  also,  if  Statement  of 
a  defendant  can  offer  a  matter  of  plea  which  would  be  a  complete      e  q^  * 
bar,  but  has  no  reason  to  protect  himself  from  any  discovery  v^*n/~^x 
sought  by  the  bill,  and  can  offer  circumstances  which  he  con- 
ceives to  be  favorable  to  his  case,  and  which  he  could  not  offer 
together  with  a  plea,  he  may  set  forth  the  whole  matter  in  the 
same  manner.    Thus,  if  a  purchaser  for  a  valuable  consideration, 
clear  of  all  charges  of  fraud  or  notice,  can  offer  additional  cir- 
cumstances in  his  favor  which  he  cannot  set  forth  by  way  of  plea, 
or  of  answer  to  support  a  plea,  as  the  expending  a  considerable 
sum  of  money  in  improvements  with  the  knowledge  of  the  plaintiff, 
it  may  be  more  prudent  to  set  out  the  whole  by  way  of  answer, 
than  to  rely  on  the  single  defence  by  way  of  plea,  unless  it  is  ma- 
terial to  prevent  disclosure  of  any  circumstances  attending  his 
title  (y)  (2). 

With  respect  to  the  effect  of  claiming  the  same  benefit  by  an-  Benefit  of  it 
swer,  that  the  defendant  would  have  been  entitled  to  if  he  had  de-  Sixths  hew? 
murred  to  the  bill,  or  pleaded  the  matter,  alleged  in  his  answer,  ing. 
in  bar ;  it  is  to  be  noticed,  that  it  is  only  at  the  hearing  of  the 
cause  that  any  such  benefit  can  be  insisted  upon,  but  that  at  the 
hearing,  the  defendant  will  in  general  be  entitled  to  all  the  same 
advantage  of  this  mode  of  defence,  that  he  would  have  had,  if  he 
had  adopted  the  more  concise  mode  of  defence  by  demurring  or 
pleading  (z).     In  the  case,  however,  of  multifariousness  or  mis- 
joinder, if  the  defendant  does  not  take  the  objection  in  limine,  the 
Court,  considering  the  mischief  as  already  incurred,  will  not,  ex- 
cept in  a  special  case,  allow  it  to  prevail  at  the  hearing,  although 
it  may  protect  the  defendant  from  the  costs  incurred,  if  it  should 
appear  that  he  had  been  improperly  subjected  to  them  (a). 

We  come  now  to  the  consideration  of  that  part  of  the  answer  Of  answering 
which  consists  of  the  examination  of  the  defendant  to  the  allega-  j£L     n      " 

(x)  Norton  v.  Turvill,  2  P.  Wmi.  M.  &  C.  433. 

144.  (a)  Benson  v.  Hadfield,  4  H.  32; 

(y)  Lord  Red.  249.  Cashell  v.  Kelley,  2  Dr.  &  W.  181 ; 

(z)  Wray  t>.  Hutchinson,  2  M.  &  Raffety  v.  King,  1  Keen,  601. 
K.  235;  vide  Milligan  v.  Mitchel,  1 

(1)  The  same  strictness  is  not  requisite  in  an  answer  to  a  bill  in  Equity, 
where  the  statute  of  limitations  is  relied  on  as  a  defence,  as  in  a  plea.  Mau- 
ry v.  Mason,  8  Porter,  213. 

(2)  It  is  said  by  Mr.  Justice  Story  that  "  it  is  very  far  from  being  gener- 
ally true,  as  is  sometimes  alleged  in  the  books,  that  a  defendant  may,  by  •  an- 
swer, avail  himself  of,  and  insist  upon,  every  ground  of  defence,  which  he 
could  use  by  way  of  demurrer,  or  of  plea,  to  the  bill."  Story  Eq.  PI.  §  847, 
and  notes ;  Portarlington  v.  Soulby,  7  Sim.  28. 
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What  answer 
plaintiff  may 
require. 


Under  present 
practice,  de- 
fendant not 
bound  to  an- 
swer unless 
specially  in- 
terrogated. 


tionsin  the  bill,  or,  in  other  words,  of  the  answer  of  the  plaintiff's 
case* 

The  nature  of  the  answer  which  a  plaintiff  has  a  right  to  re- 
quire from  each  defendant  upon  the  record,  is  sufficiently  shown 
by  the  form  of  words  made  use  of  in  the  bill  for  requiring  an  an- 
swer, viz. — "  that  the  defendants  may,  upon  their  several  and  res- 
pective corporal  oaths,  (or  if  entitled  to  the  privilege  of  peerage, 
upon  attestation  of  honor,)  according  to  the  best  and  utmost  of 
their  several  and  respective  knowledge,  recollection,  information,  and 
belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of  the 
several  interrogatories  hereinafter  numbered  and  set  forth,  as  by 
the  note  hereunder  written,  they  are  respectively  required  to  an- 
swer" (b). 

Previously  to  the  issuing  of  the  Orders  of  August,  1841,  it  was 
necessary  that  the  defendants  should  answer  all  the  statements  and 
charges  in  the  bill,  whether  they  were  specially  interrogated  there- 
to or  not,  but  now  by  the  16th  of  these  Orders,  "  a  defendant  shall 
not  be  bound  to  answer  any  statement  or  charge  in  the  bill,  unless 
specially  and  particularly  interrogated  thereto,  and  a  defendant 
shall  not  be  bound  to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is  required  to  answer, 
and  where  a  defendant  shall  answer  any  statement  or  charge  in 
the  bill  to  which  he  is  not  interrogated  only  by  stating  his  igno- 
rance of  the  matter  so  stated  or  charged,  such  answer  shall  be 
deemed  impertinent"  (1). 

With  respect  to  this  order,  it  may  be  observed,  that  it  does  not 
extend  the  right  which  the  plaintiff  had  to  discovery  before  it  is- 
sued, so  that  all  the  objections  which  under  the  old  practice,  could 
have  been  urged  by  the  defendant  to  protect  himself  from  a  dis- 
covery of  any  portion  of  the  matter  of  the  bill,  can  now  be  urged 
against  a  discovery  of  that  concerning  which  the  defendant  is 
specially  interrogated.  Now  it  has  always  been  the  rule,  that  a 
defendant  is  not  bound  to  answer  interrogatories  unless  they  are 
founded  upon  the  previous  statements  or  charges  (c)  (2),  though  if 
he  does  so  he  will  thereby  put  them  in  issue  (</). 


(b)  19th  Order  of  August,  1841. 

(c)  Gerrard  v.  Sanders,  2  Ves.  J. 
454,  and  456. 

(d)  It  may  be  mentioned  in  this 
place,  that  if  a  bill  contains  interrog- 


atories which  are  not  founded  upon 
the  previous  statements  or  charges, 
exceptions  will  lie  to  it  for  imperti- 
nence. Vide  Small  v.  Atwood,  cited 
in  Wigram  on  Disc.  p.  74. 


(1)  This  order  has  been  adopted  by  the  Supreme  Court  of  the  United 
States.  See  Rules  in  Equity  of  the  Supreme  Court  of  the  United  States, 
January  Term,  1842,  Rule  40. 

2)  Grim  v.  Wheeler,  3  Edw.  334 ;  Mechanics'  Bank  v.  Levy,  3  Paige, 
Story  Eq.  PI.  §  36,  §  37;  ante,  430,  et  seq.  and  note. 
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It  is  to  be  remarked,  that  the  order  merely  declares  that  the  de-     ^?,weFJ° 
fendaot  shall  not  be  bound  to  answer  any  statement  or  interrogate)-         Case 
ry,  unless  such  as  he  is  specially  required  to  answer,  &c. ;  it  does  v^^v-^^ 
not  prohibit  him  from  answering  any  allegation  or  charge,  or  in-  Defendant 
terrogatory  which  he  may  consider  it  necessary  to  his  defence  ™*J  ^tterto 
to  answer ;  he  is  left  at  complete  liberty  in  this  respect,  to  act  in  which  he  ii 
such  manner  as  his  own  judgment,  or  that  of  his  adviser,  may  jjjjj m  rro&*" 
suggest. 

There  is,  however,  this  restriction,  that  if  he  answer  any  state- 
ment or  charge  in  the  bill  to  which  he  is  not  interrogated,  by 
merely  stating  his  ignorance  of  the  matter  so  stated  and  charged, 
such  answer,  when  not  called  for,  will  be  impertinent. 

There  have,  moreover,  always  existed  certain  special  reasons  Special  objec- 
which  the  defendant  might  object  to  the  discovery  sought  by  the  ^JJJL  which 
plaintiff,  either  because  the  discovery  might  subject  him  to  pains  the  defendant 
and  penalties,  or  to  a  forfeiture,  or  to  something  in  the  nature  oJJ  ^JJ^  e 
of  a  forfeiture,  or  because  it  was  immaterial  to  the  relief  prayed,  been  allowed 
or  because  it  might  lead  to  a  disclosure  of  matters,  the  subject to  nlw*  b*  an~ 
of  professional  confidence,  or  of  the  defendant's  own  title,  in 
cases  where  there  is  not  a  sufficient  privity  between  him  and  the 
plaintiff  to  warrant  the  latter  in  requiring  a  disclosure  of  it  (e)(1). 
In  all  these  cases,  although,  as  we  have  seen,  the  defendant  may 
protect  himself  from  discovery  by  plea  or  demurrer,  yet  he  has 
also  always  been  permitted  to  decline  by  his  answer  giving  the  ob- 

(«)  Ante,  p.  625. 

It  is  sufficient,  however,  if  the  interrogatory  is  founded  upon  a  statement 
in  the  bill,  which  is  inserted  therein  merely  as  evidence  in  support  of  the 
main  charges.    Mechanics'  Bank  v.  Levy,  3  Paige,  606. 

Where  a  fact  is  stated  in  a  bill  by  way  of  recital  merely,  without  any  in- 
terrogatory calling  for  an  answer  as  to  that  fact,  the  defendant  is  not  bound 
either  to  admit  or  to  deny  the  same.  Mechanics'  Bank  r.  Levy,  3  Paige, 
606. 

The  general  interrogatory  or  request  in  a  bill  u  that  the  defendant  may 
full  answer  make,  to  all  and  singular  the  premises,  fully  and  particularly,  as 
though  the  same  were  repeated,  and  he  specially  interrogated,"  &c.  is  suf- 
ficient to  entitle  the  plaintiff  to  a  full  disclosure  of  the  whole  subject-matter 
of  the  bill,  equally  as  if  he  had  specially  interrogated  the  defendant  to  every 
fret  stated  in  the  bill  with  all  the  material  circumstances.  Method.  Epis. 
Church  v.  Jaques,  1  John.  Ch.  65,  75,  76.  See  Story  Eq.  PL  §  35  to  §  38 ; 
ante,  432,  note  (1).  Special  interrogatories  in  a  bill  seem  not  to  be  abso- 
lutely necessary.  Storv  Eq.  PL  §  38  ;  Meth.  Epis.  Church  v.  Jaques,  1 
John.  Ch.  65 ;  ante,  430,  note  (5). 

By  the  40th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States 
it  is  provided,  that  "  a  defendant  shall  not  be  bound  to  answer  any  statement 
or  charge  in  the  bill,  unless  specially  and  particularly  interrogated  thereto ; 
and  a  defendant  shall  not  be  bound  to  answer  any  interrogatory  in  the  bill, 
except  those  interrogatories,  which  such  defendant  is  required  to  answer," 
Ac.    8ee  Story  Eq.  PL  §  847,  note. 

(I)  Post,  827,  note. 
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jectionable  discovery,  and  to  state  in  that  form  the  grounds  upon 
which  he  claims  protection,  and  he  still  retains  under  the  new 
Orders  the  same  privilege  (1). 

The  principle  upon  which  the  Court  proceeds,  in  exempting  a 
defendant  from  a  discovery  under  any  of  the  above  circumstances 
has  been  fully  discussed  in  considering  the  grounds  upon  which 
a  defendant,  although  he  does  not  object  to  the  relief,  provided  the 
plaintiff  makes  out  a  case  which  may  entitle  him  to  it,  may  demur 
to  the  discovery  sought ;  it  is  only  necessary,  therefore,  to  repeat 
in  this  place  what  has  been  before  stated,  that  if  a  defendant  ob- 
jects to  a  particular  discovery  upon  any  of  the  grounds  above  stated, 
he  may,  where  the  grounds  updh  which  he  may  object  appear  up- 
on the  bill,  decline  making  such  discovery  by  submission  in  his 
answer  (/).  * 

It  may  be  observed  here,  that  the  only  difference  occasioned  by 
this  method  of  objecting  to  the  discovery  is,  that  if  the  objec- 
tion be  taken  by  demurrer  or  plea,  the  validity  of  it  is  at  once 
decided  by  the  Court,  upon  argument  of  the  plea  or  demurrer; 
whereas,  if  the  objection  be  taken  by  answer,  the  validity  of  it 
must  be  decided  in  the  first  instance  by  a  Master  upon  exceptions 
to  the  answer,  and  can  only  come  before  the  Court  in  the  form  of 
exceptions  to  the  Master's  report,  which  is  certainly  a  more  cir- 
cuitous and  expensive  mode  of  trying  the  question,  than  that 
afforded  by  demurring.  It  has,  however,  been  held,  that  where  the 
ground  of  objection  is,  that  the  discovery  would  render  the  defen- 
dant liable  to  pains  and  penalties,  the  proper  course  is  to  submit 
the  point  by  answer,  because  by  demurring,  the  defendant  admits 
the  facts  to  be  true  (g). 

It  is  a  general  rule,  that  the  defendant  is  only  required  to  an- 
swer to  those  points  which  are  necessary  to  enable  the  Court  to 
make  a  decree  against  him  (A),  and  the  objection  arising  from 


(/)  Ante,  p.  648 ;  Lord  Red.  200.        (A)  Per  Sir  Thomas  Plumer,  V.  C. 

{g)  Honey  wood  v.  Selwin,  3  Atk. '  in  Agar  v.  Regent's  Canal  Company, 
276 ;  see  Attorney-general  v.  Lucas,    Coop.  215. 
2  H.  566 ;  Earl  of  Lichfield  v.  Bond, 
6  Bear.  88. 

(1)  A  defendant  may  in  some  cases  answer  in  part,  and  by  his  answer 
state  reasons  why  he  should  not  be  compelled  to  make  further  answer.  Hunt 
«.  Gookin,  6  Vermont,  462;  Adams  t>.  Fisher,  3  Mylne  &  Craig,  526 ;  Wig- 
ram  Discov.  (Am.  ed.)  90,  et  seq.  pi.  152,  &c;  post,  826,  627,  and  notes  ; 
Cuyler  v.  Bogert,  3  Paige,  186. 

But  if  a  defendant  rest  himself  upon  a  fact,  as  an  objection  to  farther  dis- 
covery, it  ought  to  be  such  a  fact  as,  if  true,  would  at  once  be  a  clear,  de- 
cided and  inevitable  bar  to  the  plaintiff's  demand.  Method.  Epis.  Church 
v.  Jaques,  1  John.  Ch.  65;  post,  826, 827,  and  notes. 
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want  of  materiality  is  one  that  the  defendant  has  always  been     Answer  to 
11        j*  u  /i\  Plaintiff* 

allowed  to  raise  by  answer  (1).  Cage# 

The  application  of  this  rule  has  been  before  discussed  in  treat-  ^*^s~**s 
ing  of  demurrers  to  discovery,  on  the  ground  of  want  of  mate- 
riality (t). 

It  may  not  be  useless,  however,  in  addition  to  the  instances  al- 
ready referred  to,  to  mention  one  or  two  cases  where  the  defendant's 
right  to  exempt  himself  from  answering  to  such  parts  of  the  bill 
has  been  recognized  by  the  Court  upon  exceptions.  In  Codring- 
ton  9.  Codrington  (k),  a  bill  was  filed  by  a  person  claiming  under 
the  limitations  of  a  settlement,  to  set  aside  an  appointment,  by 
which  this  title  was  defeated,  on  the  ground  of  fraud,  and  upon  an 
answer  having  been  put  in  denying  the  fraud,  the  plaintiff  amend- 
ed his  bill,  by  inserting  certain  inquiries  as  to  the  manner  in  which  Immateriality, 
.  .  °  .    .         ,  ,  ,.  when  a  ground 

the  appointment  was  attested,  in  order  to  show  that  it  was  not  ex-  0f  objection. 

ecuted  in  the  manner  required  by  the  settlement.  To  these  in- 
quiries, the  defendant  by  his  answer,  declined  answering,  and 
upon  the  question  coming  before  the  Court,  upon  exceptions  to 
the  Master's  report,  the  V.  C.  of  England  held,  that  the  defendant 
was  not  bound  to  answer  the  interrogatories  in  the  amended  bill, 
because  the  plaintiff  having  by  his  bill  set  up  a  case  of  fraud,  the 
fact,  whether  the  appointment  was  executed  in  conformity  with 
the  power  or  not,  was  immaterial  to  the  case  so  set  up. 

It  is  in  application  of  the  same  principle  that  the  Court  holds  Immateriality 
that  where  a  bill  is  filed  by  a  creditor  or  legatee,  or  other  person  Jot  Yccount^*11 
claiming  a  definite  sum  out  of  the  personal  estate  of  a  deceased  executor  ad- 
person  against  an  executor  or  administrator,  if  the  defendant  ad-  mi    *E9e  ' 
mite  assets  in  his  hands  sufficient  to  answer  the  plaintiff's  de- 
mand, be  need  not  set  out  an  account  of  the  estate  (/),  because 
the  admission  by  the  defendant,  that  he  has  assets  in  his  hands 
to  answer  the  plaintiff's  demands,  is  sufficient  to  give  the  plain- 
tiff all  the  decree  he  can  require,  so  that  any  discovery  as  to  the 
particular  assets,  &c,  would  be  useless  and  irrelevant  (ro)  (2). 

(£)  Ante,  page  637.  (0  Agar  v.  Regent's  Canal  Com- 

(k)  3  Sim.  519.  pany,  Coop.  215. 

(77i)  Pullen  v.  Smith,  5  Ves.  21. 

(1)  The  defendant  is  not  bound  to  answer  any  allegations  in  the  plaintiff's 
bill,  which  are  not  material  to  be  answered.  Utica  Ins.  Co.  v.  Lynch,  3  Paige, 
210;  Butler  v.  Cotting,  1  Root,  310;  Davis  t>.  Mapes,  fe  Paige,  105;  Hag. 
thorpe  v.  Hook,  1  Gifi  &  John.  270 ;  Mechanics'  Bank  v.  Levy,  3  Paige, 
656. 

As  to  this  point  of  materiality  and  the  tests  of  it,  see  Story  Eq.  PI.  §  853, 
853  a,  853  b,  853  c ;  Knypers  t>.  Ref.  Dutch  Church,  6  Paige,  570. 

(2)  To  a  bill  for  discovery  of  assets  and  relief,  an  answer  controvertingthe 
claim,  without  answering  as  to  the  assets,  is  insufficient.  Corneal  v.  Wil- 
son, 3  Iitt-  80. 
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Answer  to         And  it  may  be  observed,  that  the  Court  will  not,  in  general, 
Case.  8     allow  the  circumstance  of  a  plaintiff  having  a  claim  upon  a  defen- 
v^^n^-^/  dant,  to  be  used  for  the  purpose  of  enabling  such  plaintiff  to  in- 
Or  where  ques-  vestigate  all  the  private  affairs  of  such  defendant :  thus  a  vendor 
defendant's       m  a  D*N  *°r  a  specific  performance  cannot  interrogate  the  vendee 
private  affairs,  as  to  his  property  (n) ;  even  though  the  bill  should  charge  that 
the  defendant  was  insolvent  (0).     In  order  to  entitle  a  plaintiff  to 
an  answer  to  such  an  inquiry,  he  must  show  some  specific  lien 
upon  the  defendant's  property,  and  pray  some  relief  respecting 
it  ( p ) ;  and  even  the  Court  will  not  then  compel  the  defendant  to 
make  such  discovery  where  the  interest  which  the  plaintiff  may 
have  in  it  is  very  remote  in  its  "bearings  upon  the  real  point  in 
issue,  and  would  be  an  oppressive  inquisition  (q). 
Defendant  The  above  cases,  and  those  before  cited,  point  out  in  what  in- 

swer  what  rf-  stances  the  defendant  may  decline  to  make  a  particular  discovery, 
fects  himself,    when  it  is  irrelevant  to  the  general  scope  and  object  of  the  bill ; 
a  discovery  may,  however,  be  material  to  the  plaintiff's  general 
case,  if  made  by  some  of  the  defendants,  which  would  be  wholly 
irrelevant  if  made  by  another ;  in  such  cases,  also,  the  defendant, 
from  whom  the  discovery  would  be  immaterial,  is  not  obliged  to 
make  it.     A  defendant  is,  in  fact,  only  obliged  to  answer  to  so 
much  of  the  plaintiff's  bill  as  is  necessary  to  enable  the  plaintiff 
to  obtain  a  complete  decree  against  him  individually. 
Plaintiff  can        We  have  seen  that  the  Orders  of  August  1841  enabled  the  plain- 
what  discovery  tifft0  infor^m  eacn  particular  defendant  of  the  discovery  he  re- 
he  requires       quires  from  him,  by  means  of  interrogatories,  which  he  is  directly 
ftndantCh  **"    re(luired  to  answ*r  (r)«     Before  the  issuing  of  this  Order,  it  was 
frequently  a  very  difficult  question  to  determine  what  portion  of 
the  bill  it  was  incumbent  upon  a  particular  defendant  to  answer. 
The  rule  that  a  defendant  is  not  bound  to  answer  a  plaintiff's 
bill,  further  than  is  necessary  to  enable  the  plaintiff  to  obtain  a 
complete  decree  against  himself,  may  be  considered  still  to  apply; 
but  now  that  the  plaintiff  has  the  power  of  only  calling  for  such 
discovery  as  he  considers  material  to  his  case,  it  will  in  general  be 
the  duty  of  the  defendant  to  answer  all  the  interrogatories  which 
the  note  at  the  foot  of  the  bill  applies  to  him  individually. 
can6 decide*         There  may  be  cases  however  in  which  the  defendant  may  choose 
upon  inaterial-  to  withhold  discovery  or  refuse  to  answer  interrogatories,  on  the 
it/- 

(n)    Francis    v.  Wigzell,  1  Mad.    dos  ».  Frietas,  cited  ib. ;  Webster  ». 
258.  Threlfall,  2  S.  &  S: 190 ;  vide  etiaro, 

(0)  Vide  Small  v.  Atwood,  as  re-    Janson   v.  Solar  te,  2  Y.  &  C.  132 ; 
ported  in  Wigram  on  Discovery,  74.    Each.  A. 
(p)  Francis  v.  Wigzell,  ubi  supra.        (r)  Orders  16  and  17. 
(9)  Wigram  on  Disc  72;  Dos  San- 
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ground  of  immateriality;  and  in  such  a  case,  if  the  plaintiff  ex-     Answer  to 
cepts  to  the  answer,  by  the  74th  Order  of  1828,  the  Master,  in     FIaq^b 
deciding  on  the  sufficiency  or  insufficiency  of  any  answer  or  ex-  s»^~s/-*^x 
animation,  shall  take  into  consideration  the  relevancy  or  material- 
ity of  the  statement  or  question  referred  to. 

With  respect  to  the  construction  of  this  Order,  Sir  J.  Wigram, 
V.  C,  observes,  "  the  74th  Order  directs  the  Master  to  consider 
the  relevancy  or  materiality  of  the  question  or  statement.  The 
Master  undoubtedly  has  always  to  read  the  bill,  and  to  see  what 
the  scope  of  it  is  on  the  question  of  materiality ;  but  the  Order  is 
not  imperative  that  the  Master  shall  weigh  that  question  with  the 
nicety  which  is  necessary  on  questions  of  a  right  to  property,  but 
—  having  regard  to  it — if  the  statement  is  clearly  immaterial,  he 
is  to  take  that  circumstance  into  account  in  determining  on  the 
sufficiency  of  the  answer  (s)." 

With  reference  to  the  objection  of  immateriality,  it  must  be  Matters  of  law 
understood  that  the  defendant  is  only  required  to  answer  as  to  ^swered.  ° 
matters  which  are  weU  pleaded,  that  is,  to  the  facts  stated  and 
charged.  To  matters  of  law,  or  inferences  of  law  drawn  from  the 
facts,  he  need  not  answer  (1).  Thus,  a  defendant  must  answer, 
whether  a  will,  executed  before  the  recent  statute  (r),  was  publish- 
ed by  the  testator  in  the  presence  of  three  witnesses ;  but  he  need 
not  answer  to  an  interrogatory  requiring  him  to  say,  whether  the 
publication  was  such  as  by  law  is  required  to  pass  freeholds  by  de- 
vise ;  sometimes  a  defendant,  instead  of  answering  such  interroga- 
tories, submits  the  point  to  the  judgment  of  the  Court ;  but  it  is 
not  necessary  to  do  so. 

All  the  objections  to  discovery  that  have  hitherto  been  consider- 
ed, namely,  that  the  question  was  immaterial  (2),  or  involved  a 
breach  of  professional  confidence  (3),  or  was  calculated  to  subject 
the  defendant  to  pains  and  penalties  (4),  are  of  a  kind  that  the  de- 
fendant has  always  been  allowed  to  raise  by  answer,  upon  the  prin- 
ciple that  the  Court  did  not  oblige  a  defendant  to  answer  such 
questions,  even  when  the  right  to  relief  was  admitted. 

(s)  Tipping  v.  Carke,  2  Hare,  390 ;        (t)  1  Vict.  26. 
see  also  Wood  ».  Hitchings,  3  Beav. 
504. 

(1)  Story  Eq.  PI.  §  846. 

(2)  See  ante,  636,  637,  and  notes. 

(3)  Ante,  637,  et  seq.  and  notea. 

(4)  Ante,  265, 626,  et  seq.  and  notes;  Methodist  Epis.  Church  v.  Jaques, 
_  John.  Ch.  65  ;  Wolf  v.  Wolf,  2  Harr.  &.  Gill,  382 ;  Livingston  v.  Tomp- 
kins, 4  John.  Ch.  432;  Northup  v.  Hatch,  6  Conn.  361 ;  Mclntyre  v.  Man- 
cins,  16  John.  592 ;  Livingston  v.  Harris,  3  Paige,  328. 


1  Jol 
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Answer  to         In  the  recent  case  of  Lancaster  v,  Evors.(c),  Lord  Lyndhurst 
Case.  "     had  occasion  to  review  the  authorities  upon  this  subject,  and 
\^^-s^-^_x  though  it  appears  that  at  one  time  there  had  been  some  doubt  upon 
Rale  that  a  de-  it,  he  came  to  the  conclusion  "  that  there  is  no  principle  more 
answer  fully '   clearty  established  in  the  Court  than  this  —  that  when  a  party  an- 
swers he  is  bound  to  answer  fully  (1 )  —  and  for  this,  amongst  other 
reasons,  that  if  the  defence  which  a  party  sets  up  by  the  answer 
should  be  decided  against  him,  it  is  of  the  utmost  importance  that 
all  consequential  matters,  which  are  material  for  the  purpose  of  the 
suit,  should  receive  an  answer." 
To  what  cases      jt  js  to  De  observed,  that  this  rule  was  applicable  to  all  cases 
before  the'  Or-  where  the  defence  intended  to  be  set  up  by  the  defendant  extended 
t «™  °if«^u"      t0  tnc  ent're  subject  of  the  suit ;  such,  for  instance,  as  that  the 
plaintiff  had  no  right  to  equitable  relief —  or  he  had  no  interest  in 
the  subject  —  or  that  the  defendant  himself  had  no  interest  in  the 
subject —  or  that  he  was  a  purchaser  for  a  valuable  consideration  (2) 
—  that  the  bill  did  not  declare  a  purpose  for  which  equity  will  as- 
sume a  jurisdiction  to  compel  a  discovery  —  or  that  the  plaintiff 
was  under  some  personal  disability,  by  which  he  was  incapacitated 
from  suing :  in  all  these  cases  a  defendant  who  did  not  avail  him- 
self of  the  objection  to  answering,  either  by  demurrer  or  plea,  but 
submitted  to  answer  the  bill,  was  obliged  to  answer  it  fully  (d)  (3). 


gust,  1841. 


JR 


(c)  1  Ph.  251 ;  Hare  on  Dis.  255,    Mavzaredo  v.  Maitland,  3  Mad.  66. 
3 ;  Thorpe  v.  Macauley,  5  Mad.        (d)  Hare  on  Disc.  256. 
218;  Faulder  v.  Stuart,  11  Ves.296; 


(1)  Post,  829,  note  ;  Cuyler  ».  Bogert,  3  Paige,  386;  Hagthorp  v.  Hook, 
1  Gill  &  John.  272  ;  Murray  v.  Coster,  4  Cowen,  640. 

The  party  submitting  to  answer,  must  answer  the  whole  of  the  statements 
and  charges  in  the 'bill,  and  all  the  interrogatories  properly  founded  upon 
them,  at  least  so  far  as  they  are  necessary  to  enable  the  plaintiff  to  have  a 
complete  decree  against  him  in  case  he  succeeds  in  the  suit.  Bank  of  Utica 
v.  Messereau,  7  Paige,  517 ;  Perkinson  v.  Trousdale,  3  Scam.  380. 

The  above  is  the  general  rule,  subject  however  to  the  exceptions  named 
in  the  text  and  in  the  notes  below.  See  Story  Eq.  PI.  §  847,  and  notes ; 
Bank  of  Utica  v.  Messereau,  7  Paige,  517. 

(2)  See  Cuyler  v.  Bogert,  3  Paige,  186 ;  Method.  Epis.  Church  «.  Jaques, 
1  John.  Ch.  65 ;  ante,  773,  et  seq.  and  notes. 

(3)  The  general  rule  of  pleading  in  Chancery  is,  that  the  defendant  can- 
not by  answer  excuse  himself  from  answering.  Bank  of  Utica  v.  Messe- 
reau, 7  Paige,  517.  It  is  said  by  Mr.  Justice  Story  to  be  far  from  universally 
true,  as  is  sometimes  alleged,  that  a  defendant  answering  can  take  every 
ground  of  defence,  which  he  might  insist  on  by  way  of  demurrer  or  plea  to 
the  bill.  Story  Eq  PI.  &  847.  Thus,  although  it  was  formerly  thought 
otherwise,  it  is  now  settled,  that  a  defendant  to  a  bill  for  discovery  and  re- 
lief must  avail  himself  of  the  protection  of  being  a  bona  fide  purchaser  for  a 
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The  extent  of  the  application  of  this  general  rule  has,  however,     Answer  to 
now  been  very  materially  curtailed  by  the  operation  of  the  38th        c*ae.  * 


ralmble  consideration  without  notice,  by  way  of  plea —  and  that  he  cannot 
make  this  defence  by  answer,  for  if  he  answers  at  all  he  must  answer  fully. 
lb.  and  note ;  Portarlington  v.  Soulby,  7  Sim.  2d.  See,  however,  the  coun- 
tervailing rule  of  the  Supreme  Court  of  the  United  States  stated  in  the  next 
succeeding  note. 

There  are,  however,  a  few  admitted  exceptions  to  the  above  rule  that 
a  defendant  cannot  by  answer  excuse  himself  from  answering,  which  furnish 
special  grounds  for  objecting  by  answer  to  the  discovery  sought.  Some  of 
these  exceptions  will  be  found  in  the  text.  As  where  an  answer  would 
tend  to  criminate  the  defendant,  or  subject  him  to  a  penalty,  forfeiture  or 

rnishment.  Ante,  826  and  note,  626,  627  and  notes  ;  Skinner  v.  Judson, 
Conn.  528 ;  Livingston  v.  Harris,  3  Paige,  528 ;  Leggett  v.  Postley,  2 
Paige,  599.  So  where  an  answer  would  involve  a  violation  of  professional 
confidence.  Ante,  826,  637,  et  seq.  and  notes.  The  defendant  may  by  an- 
swer refuse  to  make  discovery  on  the  ground  of  the  immateriality  of  the  fact 
of  which  the  discovery  is  sought.  Kuypers  v.  Ref.  Dutch  Church,  6  Paige, 
570;  Davis  v.  Mapes,  2  Paige,  105;  ante,  823,  note.  So  the  defendant  is 
not  bound  to  answer  matters,  which  are  purely  scandalous,  or  impertinent 
or  irrelevant.  Story  Eq.  PI.  §  846.  The  statute  of  limitations  and  lapse  of 
time  may  be  relied  upon  as  a  defence  by  answer,  as  well  as  by  plea  and  de- 
murrer, lb.  §  751;  Van  Hook  v.  Whitlock,  7  Paige,  373;  ante,  818,  819; 
Maury  v.  Mason,  8  Porter,  213.  For  other  cases  in  which  exceptions  to 
the  above  rah  have  been  taken  and  sustained,  and  the  grounds  of  such  ex- 
ceptions, the  learned  reader  is  referred  to  the  authorities,  in  which  they  are 
stated  and  explained.  French  i>.  Shotwell,  6  John.  Ch.  235 ;  Murray  v.  Cos- 
ter, 4  Cowen,  641 ;  Phillips  v.  Prevost,  4  John.  Ch.  205 ;  McDowI  v.  Charles, 
6  John.  Ch.  137 ;  Smith  v.  Fisher,  2  Desaus.  275;  Morris  v.  Parker,  3  John. 
Ch.  297,  ante,  822,  note. 

In  Desplaces  r.  Goris,  1  Edwards,  352,  353,  it  was  said,  that  "  although 
it  has  been  laid  down  as  a  principle,  that  if  the  defendant  denies  some  sub- 
stantial, leading  fact,  which,  if  admitted,  would  entitle  the  plaintiff  to  relief, 
until  the  truth  of  that  fact  is  disposed  of,  no  further  answer  shall  be  com- 
pelled, Cooper  Eq.  PI.  161 ;  yet  this  appears  to  be  confined  to  the  case  of 
a  bill  for  an  account  of  partnership  transactions,  where  the  defendant  denies 
the  fact  of  partnership,  as  in  Drew  v.  Drew,  2  Ves.  &  Bea.  159 ;  and  even 
in  such  a  case  if  the  bill  should  charge,  that  the  existence  of  the  partnership 
would  appear  by  certain  documents  in  the  possession  of  the  defendant,  of 
which  a  discovery  is  prayed,  the  defendant  could  not  avoid  answering  as  to 
such  particular  charges  by  a  general  denial."  See  Bank  of  Utica  v.  Messe- 
reau,  7  Paige,  517.  The  plaintiff  is  entitled  to  an  answer  to  every  fact 
charged  in  the  bill,  the  admission  or  proof  of  which  is  material  to  the  relief 
sought,  or  is  necessary  to  substantiate  his  proceedings  and  make  them  reg- 
ular. Davis  x.  Mapes,  2  Paige,  105.  It  may  be  taken  as  a  general  rule 
that  if  the  charge  in  the  bill  embraces  several  particulars,  the  answer  should 
be  in  the  disjunctive,  denying  each  particular ;  or  admitting  some  and  deny- 
ingthe  others,  according  to  the  fact.    lb. 

Where  suspicious  circumstances,  gross  fraud  and  collusion,  are  charged 
in  a  bill,  a  defendant  will  be  held  to  a  strict  rule  in  answering.  Not  only  his 
motives,  but  his  secret  designs,  his  "  un uttered  thoughts  "  must  be  exposed. 
Mechanics'  Bank  v.  Levy,  I  Edwards,  316. 
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Rule  that  a  Order  of  August,  1841,  which  provides,  "  that  a  defendant  shall 
must  Answer  De  at  liberty  by  answer  to  decline  answering  any  interrogatory,  or 
folly.        part  of  an  interrogatory,  from  answering  which  he  might  have  pro- 
v^^N/*^^/  tected  himself  by  demurrer ;  and  that  he  shall  be  at  liberty  so  to 
by° Order*  of     decline,  notwithstanding  he  shall  answer  other  parts  of  the  bill 
August,  1841.  from  which  he  might  have  protected  himself  by  demurrer  "  (1). 
According  to  Sir  J.  Wigram,  V.  C,  this  Order  is  made  to  meet 
the  cases  where  the  defendant  could,  under  the  previous  practice, 
have  protected  himself  by  demurrer.     From  the  inconvenience  of 
being  compelled  to  try  all  such  questions  on  demurrer,  in  order  to 
decide  on  the  sufficiency  of  the  answer,  it  was  thought  right  that 
the  defendant,  although  he  answered,  should  be  at  liberty  to  protect 
himself  from  discovery  in  a  form  in  which  he  might  have  the  judg- 
ment of  the  Master  on  the  exceptions.    The  circumstance  that 
the  time  for  demurring  has  expired,  does  not  deprive  him  of  the 
benefit  of  the  objection  in  this  form  («). 
Whether  de-        The  effect  of  this  construction  of  the  order  is,  that  the  defend- 
decline  discov-  ant  *8  enabled  to  avail  himself  of  any  technical  objection  to  the 
ery  upon  an      hill,  not  merely  by  means  of  demurrer,  but  also  by  answer,  as  a 
tae^bilTwhich  protection  against  either  the  whole  of  the  discovery,  or  any  por- 
could  have       tion  of  it  that  he  may  find  it  convenient  to  withhold  :  and  he  has 
general  de-  *  *"'*  Pr*?Hege  without  any  reference  to  the  question  whether  there 
murrer.  is  any  connection  between  the  technical  objection  to  the  bill  and 

the  particular  discovery  against  which  it  is  applied  (/).  So  that 
the  Masters,  upon  the  reference  of  an  answer  for  insufficiency, 
have  to  decide  whether  the  bill  is  generally  demurrable,  and  not 
merely  whether  the  defendant  could  have  objected  by  demurrer 
to  that  discovery,  the  omission  of  which  constitutes  the  alleged 

(e)  2  Hare,  648.  Drake   v.  Drake,  ib.  647;    Kaye  «. 

)  Tipping  v.  Clark,  2  Hare,  392 ;    Wall,  4  Hare,  127. 


(1)  The  44th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States  adopts  in  terms  this  English  order,  and  the  39th  Rule  of  the  Supreme 
Court  of  the  United  States  proceeds  further,  and  provides,  that  "  the  rule, 
that  if  the  defendant  submits  to  answer,  he  shall  answer  fully  to  all  the  mat- 
ters of  the  bill,  shall  no  longer  apply,  in  cases  where  he  might  by  plea  pro- 
tect himself  from  such  answer  or  discovery.  And  the  defendant  shall  be 
entitled  in  all  cases  by  answer,  to  insist  upon  all  matters  of  defence  (not  be- 
ing matters  of  abatement,  or  to  the  character  of  the  parties,  or  matters  of 
form,)  in  bar  of  a  plea  to  the  merits  of  the  bill,  of  which  he  may  be  entitled 
to  avail  himself  by  a  plea  in  bar/'  &c. 
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insufficiency  (g).    This  construction,  however,  of  the  order  can-    Rule  that  a 
not  be  considered  as  established,  inasmuch  as  Sir  J.  L.  Knight  ^[^5^1 
Bruce,  V.  C,  in  the  recent  case  of  Baddeley  t>.  Curwen  (A),  dis-        fully, 
sented  from  it,  and  ordered  a  defendant  to  answer  fully  to  a  bill,  s-^*"v^^-' 
notwithstanding  he  was  of  opinion  that  a  fatal  objection  to  it 
might  have  been  taken  by  demurrer.     Upon  the  case  of  Kaye  ». 
Wall  coming  again  before  Sir  J.  Wigram,  this   decision   was 
brought  before  him,  but  upon  consideration  he  declined  to  adopt 

MO- 

There  seems  some  danger  lest  this  construction  of  the  order  Effect  of  con- 
should  enable  the  defendant  to  derive  more  advantage  from  a  defendant  can 
technical  objection  to  the  bill,  by  availing  himself  of  it  by  answer,  bo  object  to 
than  he  could  obtain  by  a  demurrer.     For,  as  we  have  seen,  upon  diBCOverY- 
a  demurrer  being  filed,  the  plaintiff  is  at  liberty  to  amend  his  bill, 
and  may  then,  if  the  defect  is  cured  by  the  amendment,  compel  a 
rail   answer ;  but,  if  the  plaintiff  amends  after  a  partial  answer, 
he  admits  the  sufficiency  of  the  answer,  and  is  in  general  precluded 
from  any  further  discovery  of  matter  contained  in  the  original 
bill.    This  course  seems  to  have  been  adopted  in  Kaye  v.  Wall 
(&),  whereupon  the  plaintiff  moved  specially  for  leave  to  take  ex- 
ceptions to  the  answer  to  the  original  bill,  notwithstanding  the 
former  order.     Sir  J.  Wigram,  V.  C.,'  refused  this  motion  with 
costs;  observing,  however,  it  did  not  follow  that  because  the  short 
answer  to  the  original  bill  was  not  open  to  exceptions  in  the  then 
state  of  the  record,  that  a  full  answer  might  not  be  compelled  to 
all  the  interrogatories  in  the  amended  bill. 

There  is,  therefore,  reason  to  suppose  that,  upon  a  special  ap- 
plication, the  Court  would  compel  a  full  answer  to  all  the  inter- 
rogatories in  the  amended  Dill,  notwithstanding  some  of  them 
might  be  founded  upon  matter  contained  in  the  original  bill.  In 
Duncombe  v.  Davis  (A),  the  same  Judge  observes,  "  the  Court  has 
no  doubt  entertained  special  applications  in  cases  where  an  objec- 
tion of  form  only  has  interposed  and  precluded  a  plaintiff  from 
obtaining  discovery  to  which  he  is  substantially  entitled." 

It  may  be  observed,  that  the  order  clearly  applies  only  to  cases  Rale  that  de- 
where  the  defendant  could  have :  protected  himself  by  demurrer,  frndantnmst 
It  does  not  extend  so  as  to  enable  a  defendant  to  raise  by  answer  8tju  appliesf 

although  bill 
might  naye 

(g)  Fairthorne  v.  Western,  3  Hare,        (k)  4,  Hare,  127.  ^  pleaded. 

387.  (A)  1  Hare  195;  and  see  Taylor  v.  t0      r 

?t)  Jurist,  vol.  9,  613;    [2  Coll.    Bay  ley,  3  M.  &  C.  677;  and  Kaye  v. 
;  Molesworth  v.  Howard,  2  Coll.    Wall,  before  Sir  J.  Wigram,  V.  C. 
145.]  26th  July,  1845. 

(0  26th  of  July,  1845. 

vol.  i.  70 
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Answer  to  a  defence  which  he  might  have  pleaded,  and  thus  protect  himself 
Case  fr°m  any  P*1*  °^  tne  discovery  sought  from  him.  In  all  cases  of 
v**^v~^s  this  description,  the  old  rule  that  a  defendant  who  submits  to  an- 
swer must  answer  fully,  still  applies  (1).  Thus,  in  the  case  of 
Lancaster  v.  Evors  (t),  where  a  defendant  by  his  answer  said  that 
he  was  a  purchaser  for  valuable  consideration,  without  notice, 
and  submitted  that  he  was  not  bound  to  answer  interrogatories 
which  related  to  the  sums  he  had  paid,  Lord  Lyndhurst  held  that 
the  general  principle,  that  a  defendant  must  anwer  fully,  applied 
to  his  case,  notwithstanding  some  observations  of  Lord  Cotten- 
ham  (&),  which  were  contended,  quite  independently  of  the  38th 
Order  of  August,  1841,  to  have  broken  in  upon  the  universal  ap- 
plication of  the  rule. 

Or  the  manner      Having  shown  what  part  of  the  matter  contained  in  the  bill 

o   answering.  jg  mji^jj  or  necessary  to   be  answered,  we  shall  proceed  to 

point  out  the  manner  in  which  a  defendant  must  answer  the  bill, 

or  those  parts  of  it  to  which  it  is  necessary  that  an  answer  should 

be  given. 

In  what  cases       ^  defendant  must  answer  "  as  to  his  knowledge,  remembrance, 

swer  is  nee-      information,  and  belief"  (2).     And,  in  general,  if  a  fact  is  charg- 

essary .  ed  which  is  in  the  defendant's  own  knowledge,  as  if  done  by  him- 

(t)  1  Ph.  349.  (k)  Adams  v.  Fisher,  3  M.  &.  C. 


(1)  See  Story  Eq.  Fl.  §  606,  ^9,  846,  846a,  847,  and  notes. 
If  the  defendant  submits  to  answer  at  all,  he  must  answer  fully  and  par- 
ticularly ;  not  merely  limiting  his  responses  to  the  interrogations  of  the  bill. 


Hagthorp  v.  Hook,  1  Gill  &  John.  270 ;  Methodist  Epis.  Church  v.  Jaques, 
1  John.  Ch.  65;  Salmon  ».  Claggett,  3  Blam*    —     -    -        -      - 
3  Bland,  551 ;  Cuvler  v.  Bogert,  3  Paige,  186. 


But  see  ante,  820,  notes,  626,  notes,  and  Rules  44  and  39  of  the  Supreme 
Court  of  the  United  States,  there  referred  to,  by  which  the  general  doc- 
trine has  been  materially  altered.  See  also  note  to  Story  £q.  Fl.  §  847. 
The  proposition  above  stated  is  also  subject  to  the  exceptions  named  in  the 
text  and  notes,  ante,  825, 826. 

See  a  full  discussion  of  this  subject  in  Wigram  on  Discov.  (Am.  ed.)  pi. 
148, 149,  Ac.  p.  86, 87,  et  seq. ;  Phillips  v.  Prevost,  4  John.  Ch.  205;  Whit- 
ney  v.  Belden,  1  Edw.  386;  Ogden  v.  Ogden,  1  Bland,  288;  Kuypers  v. 
Ref.  Dutch  Church,  6  Paige,  570 ;  Bank  ofUtica  v.  Messereau,  7  Paige,  517 ; 
Cookson  v.  Ellison,  2  Bro.  C.  C.  (Perkins's  ed.)  252,  and  notes;  Jerrard  v. 
Saunders,  2  Sumner's  Vesey,  187,  and  notes ;  see  ante,  626,  note ;  Utica  Ins. 
Co.  v.  Lynch,  3  Paige,  210;  Warsfield  v.  Gambril,  1  Gill  &  John.  503. 

(2)  Tradesmen*'  Bank  v.  Hyatt,  2  Edw  ;  Bailey  v.  Wilson,  196 ;  1  Dev.  & 
Bat.  Eq.  187;  Norton  v.  Warner,  3  Edw.  106.  See  to  this  point,  Story  Eq. 
PI.  §  854,  et  seq. 
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self,  be  must  answer  positively  (1)  and  not  to  his  remembrance  or     Answer  to 

belief  only,  if  it  is  stated  to  have  happened  within  seven  years  be-        J£ae   8 

fore  (/)  (2).     It  seems,  however,  that  where  a  special  cause  is  v^-\^-^^ 

shown  so  positive  an  answer  may  be  dispensed  with  (m).     And  in 

Hall  v.  Bodley  (n)  it  is  said,  that  a  defendant  having   sworn 

in  his  answer  that  he  had  received  no  more  than  a  certain  sum, 

to  kis  remembrance,  it  was  allowed  to  be  a  good  answer.     As  to  Ag }°/*c}*  "ot 

facts   which  have  not  happened  within  his  own  knowledge,  the  own  knowl- 

defendant  must  answer  as  to  his  information  and  belief  and  not  ^SF- 

as  to  bis  information  merely,  without  stating  any  belief  either  one 

way  or  the  other  (o)  (3).     It  is  not,  however,  necessary  to  make 

use  of  the  precise  words  "  as  to  his  information  and  belief,"  the 

defendant  may  make  use  of  any  expressions  which  are  tantamount 

to  them  (4)  :  thus,  to  say  that  the  defendant  cannot  answer  to 

(I)  Prmc.  Reg.  13.  (n)  1  Vera.  470 :  and  see  Nelson 

(m)  Prac.  Reg.  13.  v.  Fonsford,  4  Beav.  41. 

(o)  Coop.  Eq.  PI  314. 

(1)  See  Hall  e.  Wood,  1  Paige,  404  ;  Sloan  v.  Little,  3  Paige,  103 ; 
Pierson  v.  Meaux,  3A.K.  Marsh.  6;  Woods  v.  Morrell,  Uohn.  Ch.  103; 
Devereanx  v.  Cooper,  11  Vermont,  103. 

On  a  bill  filed  charging  usury,  an  answer  that  the  defendant  does  not  re- 
member the  terms  on  which  the  money  was  lent,  will  be  considered  evasive, 
and  tantamount  to  an  admission  of  usury.  Scotts  v.  Hume,  Litt.  Sel.  Ca. 
379.  So  where  the  bill  directly  charged  npon  the  defendant  that  he  had 
made  and  entered  into  a  certain  agreement,  it  was  held  that  a  simple  denial 
by  the  defendant  in  his  answer,  u  according  to  his  recollection  and  belief," 
was  insufficient,  and  ought  to  be  treated  as  a  mere  evasion.  Taylor  v.  Lu- 
ther, 2  Sumner,  223.  But  where  the  facts  are  such  that  it  is  probable  that 
the  defendant  cannot  recollect  them  so  as  ty  answer  more  positively,  a  denial 
of  the  facts  according  to  his  knowledge,  recollection  and  belief,  will  be  suffi- 
cient. Hall  v.  Wood,  1  Paige,  404.  See  also  Utica  Ins.  Co.  v.  Lynch,  3 
Paige,  210 ;  Brooks  v.  Byam,  1  Story  C.  C.  296;  Story  Eq.  PI.  §  854,  and 


(2)  See  Story  Eq.  PI.  §  854. 

Whether  the  facts  are  charged  in  a  bill  as  being  the  acts  of  the  defendant, 
or  within  his  own  personal  knowledge,  he  is  bound  to  admit  or  deny  the  facts 
charged,  either  positively  or  according  to  his  belief,  whether  they  occurred 
within  seven  years,  or  at  a  greater  distance  of  time.  Sloan  v.  Little,  3  Paige, 
103;  Hall  r.  Wood,  1  Paige,  404. 

(3)  See  Hall  v.  Wood,  1  Paige,  404 ;  Sloan  v.  Little,  3  Paige,  103 ; 
Woods  v.  Morrell,  1  John.  Ch.  103;  Bolton  v.  Gardner,  3  Paige,  273; 
Brooks  v.  Byam,  1  Story  C.  C.  296. 

If  the  defendant  answers,  that  he  has  not  any  knowledge  or  information 
of  a  fact  charged  in  the  bill,  he  is  not  bound  to  declare  his  belief  one  way  or 
the  other.  Morris  v.  Parker,  3  John.  Ch.  297.  If  he  denies  all  knowledge 
of  a  fact  charged  in  the  bill,  but  admits  his  belief  as  to  the  fact  charged,  it  is 
not  necessary  for  him  to  deny  any  information  on  the  subject.  Davis  v. 
Mtpes,  2  Paige,  105. 

(4)  No  particular  form  of  words  is  necessary  in  an  answer;  it  is  sufficient 
if  it  be  not  evasive,  and  if  the  substance  is  preserved.  Utica  Ins.  Co.  v. 
Lynch,  3  Paige,  210. 
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Answer  to 
Plaintiffs  case 


Effect  of 
words,  belief 
or  otherwise. 


Defendant 
most  use  dili- 
gence to  ac- 
quire informa- 


facts  inquired  after,  as  to  his  belief  or  otherwise,  is  generally  con- 
sidered a  sufficient  denial ;  for  though  the  word  "  information  "  is 
not  used,  the  expression  "  belief  or  otherwise,11  is  held  to  include 
it  And  so,  where  an  answer  was  in  this  form  —  "  And  this  de- 
fendant further  answering  saith,  it  may  be  true  for  any  thing  he 
knows  to  the  contrary"  that,  &c.,  and  after  going  through  the  sev- 
eral statements,  it  concluded  thus  —  "  but  this  defendant  is  an  utter 
stranger  to  aU  and  every  such  matters,  and  cannot  form  any  belief 
concerning  them ;"  Sir  J.  Leach,  V.  C.  was  of  opinion,  that  the 
defendant  in  stating  himself  to  be  an  utter  stranger  to  all  and 
every  the  matters  in  question,  did  answer  as  to  his  information, 
and  did,  in  effect,  deny  that  he  had  any  information  concerning 
them  (p)  (1).  It  may  be  collected  from  the  above  case,  that  a 
defendant  cannot,  by  merely  saying  "  that  a  matter  may  be  true 
for  any  thing  he  knows  to  the  contrary,1'  avoid  stating  what  his 
recollection,  information,  or  belief,  with  reference  to  it  is,  or  say- 
ing that  he  has  no  recollection  or  information,  or  that  he  cannot 
form  any  belief  at  all  concerning  it,  either  in  these  words  or  in 
equivalent  expressions. 

It  may  be  observed  here,  that  where  defendants  have  in  their 
power  the  means  of  acquiring  the  information  necessary  to  enable 
them  to  give  the  discovery  called  for,  they  are  bound  to  make  use 
of  such  means,  whatever  pains  or  trouble  it  may  cost  them  (q)  (2) ; 

(p)  Amhurst  v.  King,  2  S.  &  S.  2  H.  99 ;  Stuart  v.  Lord  Bute,  12 

183.  Sim.  460 ;  and  see  post,  Ch.  On  J?ro- 

(?)  See  Taylor  v.  Rundell,  C.  &  duction  of  Documents. 
Ph.  104 ;  Earl  of  Glengall  v.  Frazer, 


(1)  If  the  defendant  never  heard  of  or  knew  the  facts  charged,  except  as 
they  are  stated  in  the  plaintiff's  bill,  he  is  not  bound  to  admit  or  deny  them, 
or  to  express  any  belief  concerning  them  one  way  or  the  other.  Sloan  v. 
Little,  3  Paige,  103 ;  Davis  v.  Mapes,  2  Paige,  105 ;  Utica  Ins.  Co.  «.  Lynch, 
3  Paige,  210  ;  Morris  v.  Parker,  3  John.  Ch.  297. 

But  if  he  has  any  information  other  than  such  as  is  derived  from  the  bill, 
he  must  answer  as  to  such  information,  and  as  to  his  belief  or  disbelief  of  the 
facts  charged.  Utica  Ins.  Co.  v.  Lynch,  3  Paige,  210 ;  Devereaux  v.  Cooper, 
11  Vermont,  103. 

It  is  not  sufficient  to  answer  to  certain  specific  facts  charged  in  the  bill, 
"  that  they  may  be  true,  &c.  but  the  defendant  has  no  knowledge  of,  but  is 
a  stranger  to  the  foregoing  facts,  and  leaves  the  plaintiff  to  prove  the  same." 
Smith  v.  Lasher,  5  John.  Ch.  247. 

Nor  is  it  sufficient  to  say  that  "  the  defendant  has  not  any  knowledge  of 
the  foregoing  facts,  but  from  the  statement  thereof  in  the  bill."  lb. 

Nor  is  a  denial  by  a  defendant  "  according  to  his  recollection  and  belter' 
sufficient,  where  the  fact  is  directly  charged,  as  within  his  knowledge.  Tay- 
lor v.  Luther,  2  Sumner,  228. 

But  where  the  defendant  states  that  he  is  "  utterly  and  entirely  ignorant " 
as  to  the  fact  to  which  he  is  interrogated,  it  is  sufficient.  Morris  v.  Parker, 
3  John.  Ch.  297 ;  Norton  v.  Warner,  3  Edw.  106. 

(2)  But  a  defendant  ought  not  to  be  required  to  obtain  information  so  as 
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therefore,  where  defendants  filling  the  character  of  trustees,  are    Answer  to 
called  upon  to  set  out  an  account,  they  cannot  frame  their  an-        q^  s 
swer  so  as  merely  to  give  a  sufficient  ground  for  an  accouut  in  v^^v-^y 
the  Master's  office;  they  are  bound  to  give  the  best  account  they  o'^^nta 
can  by  their  answer,  not  in  an  oppressive  way,  but  by  referring  to  &c. 
books,  &c,  sufficiently  to  make  them  parts  of  their  answer,  and 
afford  the  plaintiff  an  opportunity  of  inspection,  in  order  that  they 
may  be  able  to  ascertain  whether  that  is  the  best  account  the  de- 
fendants can  give  (r)  (1).     It  is,  however,  to  be  observed,  that  Diligence  to 
where  executors  or  other  trustees  are  called  upon  to  set  out  ac-  °htain  infor- 
counts,  they  must  set  them  forth;  although  for  the  purpose  of  ren- 
dering their  schedules  less  burthensome,  they  may,  instead  of 
going  too  much  into  particulars,  refer  to  the  original  accounts  in 
their  possession  in  the  manner  above  stated ;  and  when  it  is  said 
that  a  defendant  may  refer  to  accounts  in  his  possession,  it  must 
not  be  understood  as  authorizing  him  to  refer,  by  his  answer,  to 
accounts  made  out  by  himself  for  the  purposes  of  the  case,  but 
only  to   accounts  previously   in  existence  (5).     The  same  rule 
which  has  been  before  stated,  with  respect  to  corporations  aggre- 
gate, viz.  —  that  it  is  their  bounden  duty,  before  they  put  in  their 
answer,  to  cause  every  deed,  paper,  and  muniment  in  their  pos- 
session or  power,  to  be  diligently  examined,  and  to  give  in  their 
answer  all  the  information  which  results  from  such  examina- 
tion (<),  may,  with  propriety,  be  applied  to  all  individuals  who 
are  required  to  answer  a  bill  (2). 

To  so  much  of  the  bill  as  it  is  necessary  and  material  for  the  Answer  must 
defendant  to  answer,  he  must  speak  directly  and  without  evasion ;  be  direct, 
and  must  not  merely  answer  the  several  charges  literally,  but  he 
must  confess  or  traverse  the  substance  of  each  charge  («)  (3). 


(r)    White  v.  Williams,  8    Yes.  (0  Attorney-general  v.  The  Bail- 

193  [Sumner's  ed.  note  (a)]  ;    see  iffs,  &c.  of  East  Retford,  2  M.  &  K. 

Christian  v.  Taylor,  11  Sim.  401.  35. 

s)  Arguendo  Alsager  v.  Johnson,  (u)  Lord  Red.  309. 

es.  224;  ante,  p.  181. 
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to  meet  the  plaintiff's  wishes,  and  thereby  become  hie  agent  to  procure  testi- 
mony.    Morris  v.  Parker,  3  John.  Ch.  301. 

(1)  The  defendant  must  answer  as  to  all  facts  within  his  knowledge,  or 
which  he  can  ascertain  from  an  inspection  of  books  and  papers  in  his  posses- 
sion or  under  his  control.  Davis  v.  Mapes,  2  Paige,  105. 
J!)  Story  £q.  PI.  §  856,  and  note. 
I)  Woods  9.  Morrell,  1  John.  Ch.  103;  Morris  v.  Barker,  3  John.  Ch. 
;  Smith  v.  Lasher,  5  John.  Ch.  247;  Pettit  v.  Candler,  3  Wendell,  618; 
Story  Eq.  PI.  $  852. 

An  answer  to  an  interrogatory  mast  be  positive  and  direct,  and  not  argu- 
mentative.   New  England  Bank  v.  Lewis,  8  Pick.  113, 119. 
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Answer  to     Thus,  if  a  defendant  is  charged  with  having  in  his  possession, 
Planting  case.  *  .      .  6  .  .      *  r   .    . 

y^^^-^^^^y  custody,  or  power,  books,  papers,  or  writings,  &c,  a  statement 

As  to  posses-    in  his  answer  that  there  are  certain  books,  papers,  or  writings, 
"ents  "    ^'c•,  ™  tne  ^est  Indies*  tne  particulars  of  which  he  is  unable 

Where  they      to  set  forth,  without  any  answer  as  to  the  fact,  whether  they  are 
are  abroad.       -m  ^  defendant's  possession,  custody,  or  power,  will  be  insuffi- 
cient; for  if  the  defendant  admits  the  books,  &c,  to  be  in  his 
possession,  custody,  or  power,  the  plaintiff  may  make  a  motion 
calling  upon  the  defendant  to  produce  them ;  and  the  Court  will, 
upon  such  motion,  order  them  to  be  brought  in  within  a  reason- 
Description  of  able  time  (z)  (1).     And  the  reference  in  the  answer  must  describe 
ocuments.       ^  |)00jcs  or  documents  with  such  accuracy,  as  to  enable  the 
plaintiff  to  move  for  their  production,  otherwise  the  answer  will 
be  open  to  exceptions  for  insufficiency  (y). 
When  con-  Where  a  defendant  stated  in  his  answer,  that  he  had  not  certain 

sidered  to  be^    books,  papers,  and  writings,  in  his  possession,  custody,  or  power, 
power!11        *  hecause  they  were  coming  over  to  this  country,  Lord  Eldon  held, 
that  they  were  in  his  power,  and  that  the  defendant  ought  to  have 
so  stated  in  his  answer  (z).    It  may  be  observed  here,  that  where 
books,  papers,  or  writings,  are  in  the  custody  or  hands  of  the  de- 
fendant's solicitor,  they  are  considered  to  be  in  the  defendant's 
own  custody  or  power,  and   should  be  stated  to  be  so  in  his 
answer, 
in  what  cases     ^  a  defendant  is  called  upon  to  set  out  a  deed  or  other  instru- 
deeds,  Ac.,      ment,  in  the  words  and  figures  thereof,  he  should  do  so,  or  give 
inAoe verba*1 8ome  reason  f°r  not  complying  with  the  requisition  (a) ;  he  may, 
however,  avoid  this  by  admitting  that  he  has  the  deed,  &c,  in  his 
possession,  and  offering  to  give  the  plaintiff  a  copy  of  it  (5).     It 
may  here  be  observed,  that  it  is  always  a  proper  precaution,  where 
a  defendant  sets  out  any  deed  or  other  instrument  in  his  answer, 
whether  in  h&c  verba,  or  by  way  of  recital,  to  crave  leave  to  refer 
to  it,  as,  by  so  doing,  the  defendant  makes  it  a  part  of  his  answer, 
and  relieves  himself  from  any  charge  in  case  it  should  be  errone- 
ously set  out 

Denial  most        If  the  defendant  deny  a  fact,  he  must  traverse  it  directly,  and 
not  he  by  way 

of  negative           (x)  Farquharson  v.  Balfour,  Turn.  («)  Prac.  Reg.  204.  As  to  the  cases 

pregnant.           &  Ross.  190.  in  which  it  may  be  prudent  to  set  oat 

(y)    Inman   v.  Whittey,  4  Beav.  documents  in  Aoe  verba,  vide  ante,  p. 

548.  414. 

(t)  Farquharson  v.  Balfour,  Turn.  (6)  1  Harr.  185,  ed.  Newl. 
&Russ.  191. 


A) 


(1)  Story  Eq.  PI.  §  652. 
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not  by  way  of  negative  pregnant  (I) ;  thus,  if  a  fact  be  laid  to  be  Answer  to 
done  with  divers  circumstances,  the  defendant  may  not  traverse  Plamt 
it  literally  as  laid  down  in  the  bill,  but  he  must  traverse  the  point 
of  substance;  as  if  a  man  be  charged  to  have  done  a  thing  upon 
such  a  day,  or  in  such  a  place,  he  must  not  deny  that  he  did  it 
modo  et  forma,  for  that  implies  that  in  some  sort  he  did  it  (c).  So 
if  he  be  charged  with  the  receipt  of  100/.,  he  must  traverse  that 
he  hath  not  received  100/.,  nor  any  part  thereof;  and  if  he  has 
received  any  part,  he  must  set  forth  what  part  (e). 

It  may  be  observed,  that  where  the  bill  asked,  whether  on  the  A.  general  de- 
marriage  of  a  person,  a  settlement  of  the  property  of  his  wife  was  accompanied 
not  executed,  an  answer  that  no  settlement  of  any  property  was  by  an  answer 
executed  at  the  marriage  of  the  person  mentioned,  was  held  to  be  c^Jtanoea!1' 
insufficient ;  Sir  John  Leach,  V.  C,  being  of  opinion,  that  al- 
though it  is  true  that  the  general  answer  in  the  above  case  inclu- 
ded in  it  an  answer  to  the  particular  inquiry,  yet  such  a  mode  of 
answering  might,  in  some  cases,  be  resorted  to,  in  order  to  escape 
from  a  material  discovery  (/).     According  to  Lord  Eldon,  there 
can  be  no  doubt  that  the  policy  of  proceedings  in  this  Court  is, 
that  a  general  denial  is  not  enough,  but  there  must  be  an  answer 
to  sifting  inquiries  upon  the  general  question  (g)  (2),  and  the  ad- 
vantage of  such  policy  is  strongly  illustrated  by  the  circumstance 
referred  to  in  Hibbert  v.  Durand  (h).    In  that  case  the  defendant, 
Mr.  Durand,  was  interrogated  by  the  bill,  whether  he  had  not  re- 
ceived certain  sums  of  money,  specified  in  the  bill,  in  the  charac- 
ter of  a  ship's  husband.     In  his  answer,  he  swore  that  he  had  not  General  denial 
received  any  sums  of  money  whatever,  except  those  set  forth  in 
the  schedule  to  his  answer,  in  which  schedule  the  sums  specified 

(c)  Beames's  Ord.  29,  179;  Cow-  C.  310,  Excb.  R. 

eVa  Interp. ;  vide  Bally  v.  Kenrick,  (g)  Mountford  v.  Taylor.  6  Ves. 

13Pri.291.  792. 

(«)  Beames's  Ord.  29, 179.  (A)  Cited  in  Prout  v.  Underwood, 

(f)  Wharton  v.  Wharton,  1  S.  &  2  Cox,  135  ;  Hepburn  v.  Durand,  1 

S.  235;  see  however  Anon.  2  Y.  <fc  Bro.  C.  C.  S.  C. 

1)  High  v.  Batte,  10  Terger,  385. 

i  bill  charged  a  aale  on  credit.  The  answer  admitted  it,  "  but  not  with- 
out  taking  security  therefor."  As  here  was  a  negative  pregnant,  and  de- 
fendant had  answered  no  further,  the  Court  decided  that  he  must  state  the 
security,  and  add  all  the  particulars  concerning  it  Robinson  v.  Woodjrate, 
3Edw.422. 

The  defendant  must  not  answer  the  charges  merely  literally,  but  he  must 
confess  or  traverse  the  substance  of  each  charge  positively  and  with  certainty. 
Particular  and  precise  charges  must  be  answered  particularly  and  positively, 
and  not  in  a  general  manner,  even  though  the  general  answer  may  amount 
to  a  full  denial  of  the  charge.  Woods  v.  Morrell,  1  John  Ch.  103:  Story 
Eq.Pl.§852.  *  J 

(8)  See  next  note  above ;  Story  Eq.  PI.  §  852  note. 
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~.4n*TLert0     in  the  bill  were  not  comprised,  but  he  did  not  otherwise  answer 
Plaintiff's  case.    .      .   x  x  *\  J        *    -  i  ,      w 

y^^-ss-m^s  the  interrogatory.  On  exceptions  being  taken  to  the  Master's  re- 
port upon  the  sufficiency  of  the  answer,  Lord  Thurlow  declared 
himself  to  be  of  opinion,  that  a  man  could  not  deny,  generally, 
particular  charges  which  tended  to  falsify  such  general  denial, 
and  therefore  held  the  answer  insufficient ;  and  it  appears  by  a  note 
of  the  reporter,  that  it  turned  out,  in  point  of  fact,  that  Mr.  Du- 
rand  afterwards  recollected  the  receipt  of  the  particular  sums,  and 
admitted  them  by  his  further  answer.  But  although  the  Court  re- 
quires, that  all  the  particular  inquiries  should  be  answered  as  well 
as  the  general  question,  it  will  be  no  objection  to  the  answer  to 
the  particular  interrogatory,  that  the  defendant  has  not  answered 
it  so  particularly  as  to  meet  it  in  all  its  terms,  provided  it  is  with 
reference  to  the  charge  upon  which  the  interrogatory  is  founded, 
and  the  object  of  the  bill  fairly  and  substantially  answered  (t). 
Inquiry  wheth-  It  may  be  collected  from  the  above  cited  case  of  Hibbert  ». 
rams  received  Durand  (&)> tnat  where  a  defendant  is  asked  by  the  bill,  whether 
not  satisfied      he  has  not  received  certain  sums  of  money  specified  in  the  bill, 

a^ schedule6  ^  tne  mere  sett*ng  ^ort^  a  gener&l  account  by  way  of  schedule  to  the 
answer,  and  referring  to  it  as  containing  a  full  account  of  all  sums 
of  money  received  by  the  defendant,  will  not  be  sufficient ;  the  de- 
fendant is  bound  to  answer  as  to  the  specific  sums,  and  all  the 
circumstances   attending  them,  which  may  be  inquired  after  in 
the  body  of  his  answer  (/)  (1). 
Schedules  may      It  is,  however,  the  general  practice,  where  a  bill  requires  the 
forth  general     defendant  to  set  forth  a  general  account,  or  to  answer  as  to  mon- 
accounts  or       je8  received,  or  documents  in  his  possession,  to  set  forth  the  ac- 
mento,         "    count  or  list  of  the  sums  or  documents,  in  one  or  more  schedules 
annexed  to  the  answer,  which  the  defendant  prays  may  be  taken 
as  part  of  his  answer,  and  such  practice  is  very  convenient,  and  in 
or  in  aid  of  de-  many  cases  indispensable     It  may  also  be  resorted  to  by  the  de- 
en  an     case.  ^en(jant>  for  tne  purpose  of  showing  the  nature  of  his  own  case, 
or  of  strengthening  it,  even  though  there  is  nothing  in  the  bill 
itself,  or  in  the  interrogatories,  which  may  render  a  schedule  ne- 
cessary.    Thus,  where  a  bill  was  filed  by  merchants  in  England 
against  merchants  in  India,  for  an  account  of  the  dealings  and 
transactions  between  them,  and  one  of  the  defendants,  (residing 

(i)  Bally  v.Kenrick,  13  Pri.  291.  (0  Lord  Red.  310. 

(&)  Ubi  supra. 

(1)  Story  Eq.  PL  §  852. 
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in  England,)  in  answer  to  an  allegation  in  the  bill,  that  some  cot-  Answer  to 
ton  which  had  been  sent  by  the  defendants  to  the  plaintiffs  was  of Plaintlffscatc- 
inferior  quality,  said  that  he  had  no  personal  knowledge  of  the 
dealings  between  the  two  firms,  but  that  he  had  received  certain 
affidavits  and  certificates  which  his  partners  in  India  had  caused 
to  be  made  by  experienced  persons  there,  from  which  he  believed 
the  cotton  to  be  of  superior  quality,  and  set  forth  the  affidavits 
and  certificates  in  a  schedule  Tubc  verba ;  Sir  John  Leach,  V.  C, 
and  afterwards  Lord  Eldon,  upon  appeal,  held  that  the  schedule 
was  not  impertinent ;  because,  although  it  was  not  absolutely  ne- 
cessary for  the  defendant  to  set  out  the  affidavits  and  certificates, 
as  he  might  have  made  them  part  of  his  answer  by  referring  to 
them,  yet  he  had  a  right  to  put  them  upon  his  answer,  if  he  thought 
fit  to  do  so ;  because,  if  his  answer  should  be  made  use  of  in  a 
Court  of  Law,  it  might  be  impossible  for  him  to  use  the  certifi- 
cates and  affidavits  unless  they  were  set  out  (tn)  (1). 

It  is  to  be  remarked,  however,  that  it  was  apparently  with  w  hnp«ti- 
great  reluctance  that  Lord  Eldon  came  to  the  conclusion  at  which 
he  arrived  in  the  above  case ;  and  that  upon  dismissing  the  appeal, 
be  did  so  without  prejudice  to  the  question  as  to  costs,  when  ap- 
plied for  at  the  hearing  of  the  case.  And,  in  general,  a  defendant 
must  be  careful  not  to  frame  his  schedule  in  a  manner  which  may 
be  burthensome  and  oppressive  to  the  plaintiff,  otherwise  they  will 
be  considered  impertinent.  Thus,  where  a  bill  was  filed  for  an 
account,  containing  the  following  interrogatory,  "  whether  any 
and  what  sum  of  money  was  due  from  the  house  of  A.  to  the 
house  of  B.  and  how  the  defendant  made  out  the  same?"  and  the 
(fefendant,  by  his  answer,  set  forth  a  long  schedule,  containing  an 
account  of  all  dealings  and  transactions  between  the  two  houses, 
Lord  Eldon  held  the  answer  clearly  impertinent,  and  that  the  de- 
fendant ought  merely  to  have  answered  that  such  a  sum  was  due, 
and  that  it  was  due  upon  the  balance  of  an  account  (n).  It  is  to 
be  remarked  that,  in  the  above  case,  although  there  was  an  inqui- 
ry how  the  defendant  made  out  that  there  was  a  balance,  there 
were  no  particular  inquiries  in  the  bill  as  to  the  items,  constituting 
the  account  from  which  the  defendants  made  out  that  there  was  a 

(m)  Parker  v.  Fairlie,  1  Turn.  &    etiam,  Lowe  v.  Williams,  2  S.  A  S. 
R.362;   1  8.  A  S  295,  S.  C;  vide    574. 

(n)  French  v.  Jacko,  1  Mer.  357,  n. 

Q)  Story  Eq.  PI.  §  856,  and  notes. 

As  to  production  of  documents  and  papers,  and  the  proper  mode  of  discov- 
ery in  reference  to  them,  see  Story  Eq.  PI.  §  856-860a. 
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4n8.!Jf r  *°  balance  due  to  them  ;  but  even  where  there  has  been  such  an  in- 
*  quiry,  the  Court  has  gone  the  length  of  saying,  that  a  schedule 
containing  such  items  will  be  impertinent,  if  the  items  are  set  out 
with  a  minuteness  not  called  for  by  the  nature  of  the  case.  Thus, 
where  the  bill  called  upon  a  defendant  to  set  forth  an  account  of 
all  and  every  the  quantities  of  oar,  metals,  and  minerals,  &c, 
dug  in  particular  mines,  and  the  full  value  thereof,  &c,  and  the 
when  imperii-  costs  ""*  exPenses  °f  working  the  mines,  and  the  clear  profits 
nent.  made  thereby ;  and  the  defendant  put  in  a  schedule  to  his  answer, 

comprising  3,431  folios,  wherein  were  set  forth  all  the  particular 
items  of  every  tradesman's  bill,  connected  with  the  mines  ;  the 
Court  held  the  schedule  to  be  impertinent  (o).  In  like  manner, 
it  seems  to  be  held,  that  in  the  case  of  an  executor  called  upon  to 
account  for  his  disbursements,  it  is  not  necessary  to  set  out  every 
particular  item  (p).  It  is  difficult,  however,  to  point  out  any  pre- 
cise rules  with  regard  to  what  will  be  considered  impertinent  in  a 
schedule ;  much  must  depend  upon  the  nature  of  each  case,  and 
the  purposes  for  which  the  discovery  is  required  :  the  cases  above 
referred  to,  and  the  others  which  may  be  found  in  the  books,  how- 
ever, show  that  even  though  the  plaintiff,  by  the  minuteness  of  his 
inquiries,  in  some  measure  affords  an  excuse  for  the  defendant  set- 
ting forth  a  long  and  burdensome  schedule,  the  Court  will  not, 
unless  instances  in  which  from  the  nature  of  the  case  great  mi- 
nuteness is  required,  permit  a  defendant  to  load  the  record  with 
useless  and  impertinent  matter,  even  though  the  introduction  of 
such  matter  might  be  justified  by  the  terms  of  the  interrogatories ; 
on  the  other  hand,  it  is  be  observed,  that  the  Court  will  not,  where 
the  defendant  in  complying  with  the  requisitions  in  the  bill,  has 
bona  fide  given  the  information  required,  though  in  a  manner  ra- 
ther more  prolix  than  might  perhaps  be  necessary,  consider  the 
answer  as  impertinent ;  for  although  prolixity  sometimes  amounts 
to  impertinence  (q),  whether  the  Court  will  deal  with  it  as 
such,  depends  very  much  upon  the  degree  in  which  it  oc- 
curs (r)  (1). 

(p)  Norway  v.  Rowe,  1  Mer.  347 ;  shall  v.  Mellieh,  6  Beav.  553;  Tench 

vide  etiam,  M'Morris  v.  Elliot,  8  Pri.  v.  Cheese,  1  Beav.  571. 

674;  Slack  v.  Evans,  7  Pri.  278,  n. ;  (/>)  Norway  v.  Rowe,  1  Mer.  355. 

Alsager  e.   Johnston,   4    Ves.    217  (?)  Slack  v.  Evans,  7  Pri.  278,  n. 

[Sumner's  ed.  note    (a)] ;   Byde  v.  (r)  Gompertz  v.  Best,  1  Younge 

Masterman,  Cr.  &  Ph,  265;   Mar-  &  Coll.  114,  Exch.  R. 

(1)  As  to  impertinence  in  an  answer,  see  Story  Eq.  PI.  §  863. 

Impertinence  in  pleading  consists  in  setting  forth  what  is  not  necessary 
to  be  set  forth ;  as  stuffing  the  pleadings  with  useless  recitals  and  long  di- 
gressions about  immaterial  matters.    Hood  v.  Inman,  4  John.  Ch.  437.    It 
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It  has  been  before  observed,  that  in  answering  an  amended  bill,     Answer  to 
the  defendant,  if  he  has  answered  the  original  bill,  should  answer  r 
those  matters  which  have  been  introduced  by  the   amendments 


wu  said  by  Mr.  Chancellor  Kent,  in  Woods  v.  Morrell,  1  John.  Ch.  103, 
that  perhaps  the  best  rule  to  ascertain  whether  matter  be  impertinent,  is  to 
see  whether  the  subject  of  the  allegation  could  be  put  in  issue,  or  be  given 
in  evidence  between  the  parties. 

If  the  matter  of  an  answer  is  relevant,  that  is,  if  it  can  have  any  influence 
whatever  in  the  decision  of  the  suit,  either  as  to  the  subject-matter  of  the 
controversy,  the  particular  relief  to  be  given,  or  as  to  the  cost,  it  is  not  im- 
pertinent. Van  Rensselear  v,  Brice,  4  Paige,  174 ;  Wood  v.  Mann,  1  Sum- 
ner, 579 ;  Price  v.  Tyson,  3  Bland,  392. 

Long  recitals,  stories,  conversations,  and  insinuations  tending  to  scandal, 
are  impertinent.    Woods  v.  Morrell,  1  John.  Ch.  103. 

A  short  sentence  is  said  not  to  be  impertinent,  although  it  contains  no  fact 
or  material  matter,  and  may  be  inserted  in  an  answer,  only  from  abundant 
caution.  A  statement  in  an  answer  introduced  to  show  the  temper  with 
which  a  bill  is  filed,  and  the  offensive  course  pursued  by  the  plaintiff,  is  not 
impertinent ;  it  may  have  an  effect  on  the  costs.  Whatever  is  called  for  by 
the  bill  or  will  be  material  to  the  defence,  with  reference  to  the  order  or  de- 
cree that  may  be  made,  is  proper  to  be  retained  in  an  answer.  Desplaces  v. 
Goris,  1  Edw.  350 ;  Monroy  v.  Monroy,  ib.  383 ;  Bally  v.  Williams,  1  M'Clel. 
&  Y.  334 ;  Wood  v.  Mann,  1  Sumner,  579. 

An  exception  to  an  answer  for  impertinence  will  be  overruled,  if  the  ex- 
punging of  the  matter  excepted  to  will  leave  the  residue  of  the  clause,  which 
is  not  covered  by  the  exception,  either  false  or  wholly  unintelligible.  M'ln- 
tyre  v.  Trustees  of  Union  College,  6  Paige,  240. 

The  plaintiff  cannot  except  to  a  part  of  the  defendant's  answer  as  imper- 
tinent, which  refers  to  and  explains  the  meaning  of  a  schedule  annexed  to 
such  answer,  without  also  excepting  to  the  schedule  itself  as  impertinent.  Ib. 

If  a  bill  against  executors  calls  specifically  and  particularly  for  accounts 
in  all  their  various  details,  a  very  voluminous  schedule,  containing  a  copy 
from  the  books  of  account,  specifying  each  item  of  debit  and  credit,  will  not 
be  impertinent.  Scudder  v.  Bogert,  1  Edw.  372.  If  the  plaintiff  put  imper- 
tinent questions,  he  must  take  the  answer  to  them,  though  it  be  impertinent. 
Woods  ».  Morrell,  1  John.  Ch.  103.  But  it  seems  it  would  have  been  imper- 
tinent if  the  bill  had  not  thus  called  for  it.    lb. 

Copies  of  receipts  taken  by  the  defendant  for  moneys  paid  and  charged 
in  account  and  making  an  immense  schedule  to  an  answer,  are  impertinent. 
Scudder  v.  Bogert,  1  Edw.  372. 

An  executor  in  setting  forth  in  his  answer  the  account  and  inventory  of  the 
estate  which  come  to  his  hands,  should  not  add  copies  of  the  appraiser's  and 
executor's  oaths,  and  of  the  surrogate's  certificate.  Such  matter  will  be  im- 
pertinent.   Jolly  v.  Carter,  2  Edw.  209. 

An  exception  for  impertinence  must  be  supported  in  toto$  or  it  will  fail 
altogether.  Wagstaff  v.  Bryan,  1  Rubs.  &  M.  30 ;  Tench  v.  Cheese,  1 
Beavan,  571 ;  Van  Rensselear  v.  Brice,  4  Paige,  174. 

Where  an  exception  was  taken  to  the  jurisdiction  in  the  answer,  it  was 
properly  struck  out,  on  reference  to  a  Master,  for  impertinence.  Wood  v. 
Mann,  1  Sumner,  579.    But  see  Teague  v.  Dendy,  2  M'Cord  Ch.  207,  210. 

As  to  impertinence,  see  further  Story  Eq.  PI.  §  863 ;  Jolly  v.  Carter,  2 
Edw.  209 ;  Somen  v.  Torrey,  5  Paige,  54. 

As  to  scandal  in  an  answer,  see  Story  Eq.  PI.  §  861,  862. 

As  in  a  bill,  so  in  an  answer,  nothing  relevant  can  be  deemed  scandalous. 
Story  Eq.  PL  §  862;  Jolly  v.  Carter,  2  Edw.  209.  See  ante,  397,  et  seq. 
said  notes. 

Separate  exceptions  to  the  same  answer,  one  for  scandal  and  the  other  for 
ismpertinence,  will  not  be  allowed ;  as  nothing  in  a  pleading  can  be  consid- 
ered as  scandalous  which  is  not  also  impertinent.  M'Intyre  v.  Trustees  of 
anion  College,  6  Paige,  240. 
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only.  Ill  fact,  the  answer  to  an  amended  bill  constitutes,  togeth- 
er with  the  answer  to  the  original  bill,  but  one  record,  as  much 
as  if  it  had  been  engrossed  on  the  same  parchment  (5),  in  the 
same  manner  that  an  original  and  an  amended  bill  are  considered 
as  the  same  record  ;  upon  this  principle  it  is  that  it  has  been  held, 
that  it  is  impertinent  to  repeat  in  the  answer  to  the  amended  bill 
what  appears  upon  the  answer  to  the  original  bill,  unless  by  the 
repetition  the  defence  is  materially  varied  (w). 


Section  II. 


Of  the  Form  of  Answers. 


Joint  or 
separate. 


Costs  of  sepa- 
rate answers. 


Two  or  more  persons  may  join  in  the  same  answer,  and  where 
their  interests  are  the  same,  and  they  appear  by  the  same  solicitor, 
they  ought  to  do  so,  unless  some  good  reason  exists  for  their  an- 
swering separately.  It  is  to  be  understood,  however,  that  the  Court 
will  not,  before  the  hearing,  compel  any  defendants  to  answer  joint- 
ly by  a  visitation  in  the  shape  of  costs  (z) ;  and  that  it  is  only  at 
the  hearing,  when  all  danger  of  prejudice  to  the  parties  is  over, 
that  the  Court  wiU  make  any  order  upon  the  subject  (1). 

By  the  27th  Order,  of  1828,  it  is  provided,  that  where  the  same 
solicitor  is  employed  for  two  or  more  defendants,  and  separate  an- 
swers shall  have  been  filed,  or  other  proceedings  had  by  or  for  two 
or  more  defendants  separately,  the  Master  shall  consider  in  the 
taxation  of  such  solicitor's  bill  of  costs,  either  between  party  and 
party,  or  between  solicitor  and  client,  whether  such  separate  an- 
swers or  other  proceedings  were  necessary  and  proper ;  and  if  he 
is  of  opinion,  that  any  part  of  the  costs  occasioned  thereby  has 
been  unnecessarily  or  improperly  incurred,  the  same  shall  be  dis- 
allowed. 

This  Order  only  applies  where  the  same  solicitor  appears  for 
different  defendants ;  but  there  are  many  cases  where  only  one  set 
of  costs  has  been  allowed  by  the  Court  to  two  defendants,  whose 


(«)  Lord  Red.  318;   Hildyard   v. 
Cressy,  3  Atk.  303. 
(«)  Smith  v.  Searle,  14  Yes.  415. 


(?)  Vansandaa  v.  Moore,  1  Ross. 
441; 


2  S.  &  S.  509. 


(1>  Story  Eq.  PL  §  869. 
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interest  was  so  far  joint  as  to  have  made  a  severance  of  their  de-        Title. 
fence  unnecessary.    Thus,  trustees  will  not  in  general  be  allowed  ^*~>s/~^y 
costs  consequent  upon  their  separate  defences  unless  they  have 
some  of  them  a  beneficial  interest,  or  there  is  some  special  reason 
fer  their  severance  (y). 

Where  two  defendants  answer  jointly,  and  one  speaks  positively  w  the  title- 
for  himself,  the  other  may,  in  cases  where  he  is  not  charged  with 
any  thing  upon  his  own  knowledge,  say,  that  he  perused  the  an- 
swer and  believes  it  to  be  true  (1);  but  it  is  otherwise  where  the 
defendants  answer  separately  (2). 

An  answer  is  headed  by  a  title,  "  The  answer  of  A.  B.,  the  de- 
fendant, to  the  bill  of  complaint  of  C.  D.,  complainant"  If  two 
or  more  defendants  join  in  the  same  answer,  it  is  intituled  "  the 
joint  and  several  answer,9'  d&c,  unless  it  be  the  answer  of  a  man 
and  his  wife,  in  which  case  it  is  called  "  the  joint  answer.'1  The 
answer  of  an  infant,  or  other  person  answering  by  guardian,  or  of 
an  idiot  or  lunatic  answering  by  his  committee,  is  so  intituled. 

Where  any  defect  occurs  in  the  title  of  an  answer,  so  that  it  Where  a  de- 
does  not  appear  distinctly  whose  answer  it  is,  or  to  what  bill  it  is  J^e  aPPearalB 
an  answer,  it  will  be  a  ground  for  taking  it  off  the  file  for  irregu- 
larity. Thus,  where  an  answer  was  intituled  "  the  joint  and  seve- 
ral answer  of  A.  B.  and  C.  D.,  defendants,  E»  F.  and  O.  H.,  com- 
plainants," omitting  the  words,  "  to  the  bill  of  complaint  of,"  it 
\  on  motion  ordered  to  be  taken  off  the  file  for  irregularity  (d). 


So  also,  where  the  plaintiff  was  misnamed  in  the  title,  an  order  plaintiff  may 
was  made  to  take  the  answer  off  the  file,  and  for  process  of  con-  it  taken  off  the 
tempt  to  issue  (e).    It  is  to  be  observed,  that  in  such  oases  the  de- 
motion should  not  be  to  take  the  answer  of  A.  B.,  &c,  off  the 
file,  bat  it  should  be  called  in  the  notice,  a  certain  paper  writing, 
purporting  to  be  the  answer,  dec.  (/). 

An  answer  with  a  defect  of  this  sort  in  the  title  is,  in  fact,  a  So  may  the  de 
nullity,  and  may  be  treated  as  such ;    and  although  a  defendant  fendant- 
may,  if  he  please,  apply  to  the  Court  for  leave  to  take  the  answer 
off  the  file  and  reswear  it ;  it  is  not  necessary  that  he  should  do 

(9)  Gaunt  v.Taylor,  2  Bear.  346;       (d)  Pieters  v.  Thompson,  Coop. 
Dudgeon  v.  Corley,  4  Dr.  &  W.  158 ;    249. 

Aldndge  v.  Westhxook,  4  Beav.  212 ;        (e)  Griffith  p.  Wood,  11  Vet.  G2 ; 
Tarbnck  v.  Woodcock,  3  Boar.  289.    Fry  v.  Martell,  4  Beav.  484 ;  Upton 

(s)  1  Har.  185.  ed.  Newl.  v.  Sowten,  12  Sim.  45. 

(/>  Ibid. 


defendant. 


)  A  defendant  snay  enffioiently  answer  by  adopting  the  answer  of  his  eo- 
Bianey's  ease,  2  Bland,  99. 
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Adopted  from 
Civil  Law. 


Substance  of 
the  answer. 


so,  bat  he  may  leave  the  answer  upon  the  file  and  pat  in  anoth- 
er fe)- 

It  may  be  observed  here,  that  where  an  answer  has  been  pre- 
pared for  five  defendants,  it  cannot  be  received  as  the  answer  of 
two  only  (k) ;  nor  can  it  be  received  as  the  answer  of  six  (t). 
And  where  such  an  answer  has  been  filed,  it  will,  upon  the  ap- 
plication of  the  plaintiff,  be  ordered  to  be  taken  off  die  file  upon 
motion  (Jfc).  It  seems,  however,  that  after  such  an  answer  has 
been  filed,  the  defendant  may  apply  by  motion  to  have  it  taken  off 
the  file  and  amended,  by  striking  oat  the  names  improperly  intro- 
duced (/). 

An  answer  usually  begins  by  a  reservation  to  the  defendant,  of 
all  advantage  which  may  be  taken  by  exception  to  the  bill,  a  form 
which  is  conjectured  to  have  been  intended  to  prevent  a  conclu- 
sion, that  the  defendant  having  submitted  to  answer  the  bill,  ad- 
mitted every  thing  which  by  his  answer  he  did  not  expressly  con- 
trovert (1),  especially  such  matter  as  he  might  have  objected  to  by 
demurrer  or  plea  (*•).  The  probability  of  this  conjecture  is 
strengthened  by  the  fact  formerly  noticed,  that  the  general  saving 
is  usually  left  oat  of  the  answers  of  infants,  because  they  are  en- 
titled to  the  benefit  of  every  exception  which  can  be  taken  to  a 
bill  without  expressly  saving  it  (it). 

According  to  the  Civil  Law,  the  answer  begins  sub  prottstatione 
de  ntmta  generaHtate,  ineptitudiiu,  obseuritate,  nuWtate,  tt  indebi- 
ta  sptcificatione  dicti  UbdU  (o),  in  imitation  of  which,  answers  in 
Equity  claim  the  right  of  taking  advantage  by  exception  of  "  all 
errors,  uncertainties,  insufficiencies,  and  imperfections,'*  in  the 
bill  contained. 

The  answers  to  the  several  matters  contained  in  the  bill,  together 
with  such  additional  matter  as  may  be  necessary  for  the  defendant 
to  show  to  the  Court,  either  to  qualify  or  add  to  the  case  made  by 
the  bill,  or  to  state  a  new  case  on  his  own  behalf,  next  follow  (j>). 
To  this  succeeds  a  general  denial  of  that  combination  which  is 
usually  charged  in  the  bill  (q). 

It  is  the  universal  practice  to  add,  by  way  of  conclusion,  a  gen- 
eral traverse  or  denial  of  all  the  matters  in  the  bill.    This  is  said 


e)  Griffiths  v.  Wood,  nbi  supra. 
I)  Harris  v.  James,  3  Bro.  C.  C. 


(t)  Cope  «.  Parry,  1  Mad.  83. 

Jk)  Cooke  v.  Westall,  1  Mad.  265 ; 
vide  Done  v.  Read,  2  V .  &  B. 


310. 


(I)  Ibid. 

(m)  Lord  Red.  313. 
in)  Ante,  p.  215. 
(o)  For.  Rom.  90. 
(p)  Lord  Red.  314. 
(q)  Ibid.    As  to  the  necessity  of 
answering  this  charge,  vide  p.  427. 


(1)  Bee  post,  eh.  20,  $  1,  notes. 
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to  haTe  obtained  when  the  practice  was,  for  the  defendant  merely  Formal   Parts. 
to  set  forth  his  case  without  answering  every  clause  in  the  bill ;  f^-^~Nf-*w'' 
and  the  form,  though  perhaps  rather  impertinent,  if  the  bill  is  verJJe. 
otherwise  fully  answered,  (and  it  has  been  determined  to  be  in 
that  case  unnecessary  (r),)  is  still  continued  in  practice  (s)  (1). 

An  answer  must  be  signed  by  counsel  (*),  unless  taken  by  com-  Signature  by 
missioners  in  the  country,  under  the  authority  of  a  commission 
issued  for  the  purpose,  in  which  case  the  signature  of  counsel  is 
not  required  («),  the  commissioners  being  responsible  for  the 
propriety  of  its  contents,  as  it  is  supposed  to  be  taken  by  them  from 
the  mouth  of  the  defendant  (z).  The  signature  of  counsel  is  us* 
ually  put  to  the  draft  before  engrossment  (y),  but  if  it  is  put  to 
the  engrossment  it  will  be  sufficient.  If  the  signature  of  counsel 
is  not  affixed  either  to  one  or  the  other,  the  answer  will  be  taken 
off  the  file  on  application  by  the  plaintiff  (z)  (2)  ;  but  the  Court 
will  not  allow  such  a  course  to  be  adopted  at  the  instance  of  the 
defendant,  where  the  interest  of  the  plaintiff  may  be  prejudiced 
by  the  proceeding  (a). 

An  answer  must  also  be  signed  by  the  defendant  or  defendants 
putting  it  in  (6),  unless  an  order  has  been  obtained  to  take  it  with- 
out signature  (c)  (3) ;  where  an  answer  is  put  in  by  guardian  or 
committee,  the  signature  of  such  guardian  or  committee  is  alone 
required ;  and  where  such  guardian  is  also  a  defendant,  and  puts 

(r)  Anon.  2  P.  Wm§.  87.  (y)  Beames's  Ord.  166. 

(1)  Lord  Red.  314.  (2)  Wall  r.  Stubbs,  ubi  supra. 

(0  Wall  «.  Stubbs,  2  V.  &  B.  358 ;  (a)  Ball  v.  Griffin,  2  Anst.  563. 

Brown  v.  Brace,  2  Mer.  1.  (6)  Beames's  Ord.  452. 

(«)  Barley  v.  Pearson,  3  Atk.  440.  (e)  2  Atk.  289. 

(1)  Lord    Red.    315;    Brown   v. 
Brace,  obi  supra. 

(1)  It  U  assumed  in  Stafford  v.  Brown,  4  Paige,  90,  that  the  general  de- 
nial of  all  the  matters  of  the  bill  not  before  answered,  with  which  the  an- 
swer usually  concludes,  is  sufficient  as  a  pleading  to  put  the  several  matters 
of  the  bill  in  issue. 

(2)  A  party  has  a  right  to  suppose,  that  the  pleading  served  on  him  is  a  cor- 
rect copy  of  that  filed ;  and  where  the  copy  of  an  answer  contains  neither  the 
signature  of  solicitor  or  counsel,  nor  has  a  jurat%  the  plaintiff  may  apply  to 
\Xm  the  answer  off  the  files  for  irregularity.  Littlejohn  v.  Munn,  3  Paige,  280. 

Where  the  answer  was  put  in  without  the  defendant's  signature,  it  was  or- 
dered to  be  taken  off  the  file  for  irregularity.    Denison  v.  Bassford,  7  Paige, 

370. 

(3)  Fulton  Bank  v.  Beach,  2  Paige,  306.  Although  an  oath  is  not  re- 
quired. Dennieon  v.  Bassford,  7  Paige,  370 ;  Story  £q.  PI.  §  875.  The  sig- 
nature may  be  waived  by  the  plaintiff;  and  the  filing  of  a  replication  is  ev- 
idence of  such  waiver  of  the  signature.    Fulton  Bank  v.  Beach,  2  Paige, 

306. 

The  answer  of  a  corporation  should  be  signed  by  the  principal  officer.  A 
secretary,  or  eaehier,  in  case  of  a  bank,  frequently  signs  it  also.  1  Hoff.  Ch. 
Ft.  239. 
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Signature     in  an  answer  in  that  character  as  well  as  in  that  of  guardian,  he 
°^^™J^^J*  need  only  affix  his  signature  to  the  answer  once  (d). 

Sometimes  the  Court  has,  under  special  circumstances,  directed 
an  answer  to  be  received,  though  it  has  not  been  signed  by  the 
defendant ;  as  where  a  defendant  went  abroad  forgetting  or  not 
having  had  time  to  put  in  his  answer  (e)  (1) ;  or  where  a  defend- 
ant had  gone  or  was  resident  abroad,  and  had  given  a  general  pow- 
er of  attorney,  to  defend  suits,  &&  (f).  It  is  to  be  observed, 
that  when  an  answer  is  put  in  under  the  authority  of  a  power  of 
attorney,  it  is  thought  better  to  take  the  answer  without  any  signa- 
ture, than  that  the  person  to  whom  the  power  is  given  should  sign 
it  in  the  name  of  the  defendant  (g).  The  power  of  attorney 
should  be  recited  in  the  order,  which  authorizes  the  answer  to  be 
put  in  under  it  (k). 
In  what  cases  The  signature  of  the  defendant  must  be  affixed  to  the  engross- 
wKf  ^"^  ment  aD*  not  to  t06  draft,  the  object  in  requiring  it  being  to  iden- 
tify the  instrument  to  which  the  defendant  has  given  the  sanction 
of  his  oath,  for  the  purpose  of  rendering  a  conviction  for  perjury 
more  easy  (t). 

All  answers,  except  those  of  peers  or  others  entitled  to  the  priv- 
ilege of  peerage,  who,  as  we  have  seen,  answer  upon  attestation 
of  honor,  or  of  corporations  aggregate  (2),  which  are  put  in  un- 
der their  common-  seal,  must  be  upon  die  oath  of  the  parties  put- 
ting them  in  (3),  unless  they  are  Quakers  or  Moravians,  who  are 


with; 


(d)  Anon.  2  J.  &,  W.  553.  (g)  Bayley  o.  De  Walkiera,  ubi 

"  ) v.  Lake,  6  Ves.  171 ;  —  supra. 

willim,  ib.  285.  (A)  Ibid. 

(/)  Bayley    v.  De  Walkiers,  10  (t)  1  Harr.  Ch.  P.  ed.  Newl.  170. 


,(& 


Ves.  441 ;   Harding  v  Harding.  12 
Ves.  159, 


(1)  Dumond  v.  Magee,  2  John.  Ch.  240. 

(2)  The  answer  of  a  corporation  is  put  in  without  oath,  under  the  corpo- 
rate seal.  1  Hoff.  Ch.  Pr.  239.  See  Vermilyea  v.  Fulton  Bank,  1  Paige, 
37;  Fulton  Bank  v.  N.  T.  &  Sharon  Canal  Co.,  1  Paige,  311;  ante,  ill. 
The  plaintiff  cannot  compel  the  officers,  even  those  who  have  signed  it,  to 
swear  to  it.  1  Hoff.  Ch.  Pr.  239;  Brumly  v.  The  Westchester  Manuf. 
So.  1  John.  Ch.  366. 

Individual  members  of  a  corporation  may  be  called  upon  to  answer  to  a 
bill  of  discovery  under  oath ;  but  in  that  case  the  individuals  must  be  named 
as  defendants  in  the  bill.  Brumly  v.  Westchester  Manuf.  So.,  1  John.  Ch. 
366 ;  Buford  v.  Ruoker,  4  J.  J.  Marsh,  551.  As  to  making  officers  and  mem- 
ben  of  corporations  parties  for  discovery,  see  ante,  179,  notes. 

(3)  An  answer  should  be  regularly  signed  and  sworn  to.  Fulton  Bank  ». 
Beach,  2  Paige,  307 ;  S.  C.  6  Wendell,  36 ;  Trumbull  v.  Gibbons,  Halat.  Dig. 
172 ;  Salmon  v.  Claggett,  3  Bland,  125 ;  Rogers  9.  Cruger,  7  John.  Ch.  557 ; 
Storv  Eq.  PI.  §  874?  ■  -■    » 

Where  a  decree  is  obtained  against  several  as  joint  defendants,  an  answer 
sworn  to  by  one  only  of  the  defendants  ought  not  to  be  received.  Dunlap  v. 
M'llvay,  3  Litt.  269. 
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allowed  to  make  a  solemn  affirmation  or  declaration  in  lieu  of  an     Oath,  <fec. 
oath  (*).  v-^-s^^ 

The  form  of  the  oath  or  affirmation  administered  to  a  defendant  Form  of  oath 
on  patting  in  his  answer,  is  as  follows :  —  or  ■*nn*tion. 

"  You  swear  (or  solemnly  affirm)  that  what  is  contained  in  this 
your  answer  (or  plea  and  answer),  as  far  as  concerns  your  own  act 
and  deed,  is  true  to  your  own  knowledge,  and  that  what  relates  to 
the  act  and  deed  of  any  other  person  or  persons,  you  beUeve  to  be 
tnu  »(/)(!). 

Where  an  answer  is  put  in  upon  attestation  of  honor,  the  form 
addressed  to  the  party  is :  — 

"  My  Lord ,  So  much  of  this  answer,  as  concerns  your  own  Form  of  attes 

acts  and  deeds,  you  wage  your  honor  to  be  true,  and  so  much  as  H^r.° 
concerns  the  acts  and  deeds  of  any  other  person  and  persons  you 
believe  to  be  true"  (p). 

The  oath,  when  administered  to  a  person  professing  the  Chris- 
tian religion,  is  upon  the  Holy  Evangelists ;  but  it  is  to  be  ob- 
served, that  persons,  who  do  not  believe  the  Christian  oath,  must, 
out  of  necessity,  be  put  to  swear  according  to  their  own  notion  of 
an  oath  (q).    Therefore,  a  Jew  may  be  sworn  upon  the  Penta- 

(k)  Vide  stat.  7  &  8  Will.  III.  c.    take  an  answer  upon  oath.    Parke  v. 
34,  and  3  &  4  WiU.  IV.  e.  49.    It  is    Christy,  1Y.&J.  633. 
to  be  observed,  that  an  affirmation        (Q  1  Torn.  A  V.  544. 
cannot  be  taken  under  a  commission        (  •)  1  Turn.  &  V.  647. 
authorizing   the    commissioners    to        (q)  Omychund  v.  Barker,  1  Atk. 

21,  46. 

In  New  Jersey  an  answer  must  be  sworn  to  before  a  Master  of  the  Court 
or  before  a  commissioner  authorised  for  that  purpose ;  and  an  answer  sworn 
to  before  a  notary  public,  of  the  State  of  Connecticut,  was  considered  irreg- 
ular, as  filed  without  oath.    Trumbull  «.  Gibbons,  supra. 

In  Maryland,  an  answer  sworn  to  before  a  justice  of  the  peace,  in  another 
State  or  in  the  District  of  Columbia,  who  is  certified  to  be  a  justice  of  the 
peaee  at  the  time,  is  received  as  sufficient.  Chapline  «.  Beatty,  1  Bland, 
197  ;  Lingan  «.  Henderson,  1  Bland,  240;  Gibson  v.  Tilton,  1  Bland,  362. 
As  to  New  York,  see  1  Barbour  Ch.  Pr.  146, 146. 

A  defendant  prepared  an  answer  admitting  the  allegations  of  the  plaintiff's 
bill,  and  it  was  certified  as  sworn  to ;  but  the  person  certifying  did  not  style 
himself  in  the  certificate  a  justice  of  the  peace,  nor  was  he  otherwise  proved 
to  be  a  magistrate  empowered  to  administer  oaths ;  the  defendant  died,  and 
this  paper  so  certified  was  afterwards  filed  in  the  clerk's  office,  and  it  was 
held  not  to  be  the  answer  of  the  party,  nor  evidence  in  the  cause.  Sitlington 
«.  Brown,  7  Leigh,  271. 

The  59th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  U.  States, 
declares,  M  Every  defendant  may  swear  to  his-  answer  before  any  justice  or 
judge  of  any  Court  of  the  United  Stales,  or  before  any  commissioner  ap- 
pointed by  any  Circuit  Court  to  take  testimony  or  depositions,  or  before  any 
Master  in  Chancery  appointed  by  any  Circuit  Court,  or  before  any  judge  of 
any  Court  of  a  State  or  Territory."  1  Howard  R.,  Introd.  69 ;  17  Peters 
App.  71.    See  Rule  12  of  the  Reg.  of  Prac.  in  Chanc.  Mass. 

(1)  It  is  enough  that  an  affidavit  to  an  answer  is  so  positive,  that,  if  false, 
the  parry  may  be  prosecuted  for  perjury.    Coale  u  Chase,  1  Bland,  137 ; 
Oibmm  p.  Tilton,  ib.  366.      * 
71* 
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Oath.  &c.  dif  teuch  with  his  hat  on  (r)  (1),  and  a  Heathen  may  be  sworn  in  the 
f^l^^J,  manner  most  binding  on  his  conscience.    In  Ramkissenseat  r. 
Barker  ($),  where  the  defendant  to  a  cross  bill  was  resident  in 
the  East  Indies,  and  professed  the  Gentoo  religion,  the  Court  di- 
rected a  commission  to  the  East  Indies,  and  empowered  the  com- 
missioners to  administer  the  oath  in  the  most  solemn  manner  as 
in  their  discretion  should  seem  meet,  and  if  they  administered 
any  other  oath  than  the  Christian,  to  certify  to  the  Court  what 
was  done  by  them. 
In  what  cases      Sometimes,  upon  the  consent  of  the  plaintiff,  an  answer  may  be 
with  ""*  Put  in  without  °&th,  or  without  oath  or  signature,  and  this  practice 

is  frequently  resorted  to  in  amicable  suits  (2) ;  an  answer,  however, 
without  oath  or  signature,  cannot  be  received,  unless  an  order  to 
that  effect  has  first  been  obtained,  either  upon  motion  or  petition, 
which  must  be  passed  and  served  upon  the  solicitor  for  the  adverse 
party  (t).  This  order,  if  asked  for  on  the  part  of  the  defendant, 
cannot  be  obtained  without  the  consent  of  the  plaintiff  («)  (3). 

(r)  Hind.  228.  («) v.  Lake,  6  Ves.  171 ; 

(*)  1  Atk.  19.  v.Xiwfflim,  ib.  285. 

(t)  Hind.  228. 

(1)  Tryatt  v.  Lindo,  3  Edward*,  239. 

(2)  An  answer  may  by  consent  of  the  plaintiff  be  received  without  being 
sworn  to.  Contee  v.  Dawson,  2  Bland,  2b4 ;  Fulton  Bank  v.  Beach,  2  Paige, 
307;  Billingslea  v.  Gilbert,  1  Bland,  567. 

And  in  New  York  the  filing  of  a  replication  is  evidence  of  such  consent. 
Fulton  Bank  v.  Beach,  2  Paige,  307.  Bnt  it  is  otherwise  in  New  Jersey. 
Trumbull  v.  Gibbons,  Halst.  Dig.  172 ;  and  in  Maryland,  Nesbitt  v.  Dellam, 
7  Gill  4  John.  494. 

(3)  Where  the  parties  agree,  that  the  answer  may  be  received  without  oath 
or  signature,  it  is  of  coarse  for  the  Court  so  to  order.  Fulton  Bank  v.  Beach, 
2  Paige,  307 ;  S.  C.  6  Wendell,  36 ;  Trumbull  v.  Gibbons,  Halst.  Dig.  172; 
Billingslea  «.  Gilbert,  1  Bland,  567. 

By  the  Revised  Statutes  of  New  York,  2  Rev.  Stat.  p.  175,  §  44,  it  is  pro- 
vided that  when  a  bill  shall  be  filed  other  than  for  discovery,  the  plaintiff 
may  waive  the  necessity  of  the  answer  being  made  on  the  oath  of  the  de- 
fendant ;  and  in  such  case  the  answer  may  be  made  without  oath,  and  shall 
have  no  other  or  greater  force  as  evidence  than  the  bill.  The  plaintiff 
must  distinctly  state  his  waiver  of  the  oath  in  the  bill.  Rule  (N.  York) 
40.  The  above  statute  authorizing  the  defendant  to  waive  an  answer  on 
oath  from  the  defendant  has  introduced  a  new  principle  into  the  system  of 
Equity  pleading.  This  provision  was  intended  to  leave  it  optional  with  the 
plaintiff  to  compel  a  discovery  from  the  defendant  in  aid  of  the  suit,  or  to 
waive  the  oath  of  the  defendant,  if  the  plaintiff  was  unwilling  to  rely  upon 
hie  honesty,  and  chose  to  establish  his  claim  by  other  evidence  alone.  He 
has  no  right,  therefore,  to  call  upon  the  defendant  for  a  discovery  as  to  a 
part  of  the  matters  of  his  bill,  and  to  deprive  the  defendant  of  the  benefit  of 
his  answer  on  oath,  as  responsive  to  other  matters  stated  in  the  bill.  He 
must  waive  an  answer  on  oath  as  to  every  portion  of  the  bill,  or  to  no  part 
thereof.  And  after  the  defendant  has  put  in  an  answer  on  oath  as  to  the  whole 
or  any  part  of  the  bill,  it  is  too  late  tor  the  plaintiff  to  get  rid  of  the  conse- 
quences of  a  denial  upon  oath  of  all  or  any  of  the  matters  of  the  bill.  An 
amendment  in  that  stage  of  the  suit,  waiving  an  answer  on  oath,  is  irregular 
and  cannot  be  allowed.    If  the  plaintiff  is  unwilling  to  rely  upon  an  answer 
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Where  it  is  applied  for  on  the  part  of  the  plaintiff,  the  defendant's  Oath,  &o.  die- 
consent  is  not  required  (x),  unless  the  defendant  is  abroad,  in  I^^^^> 
which  case  the  Court  requires  the  consent  of  counsel,  and  to  be 
satisfied  that  the  person  instructing  counsel  to  consent  is  properly 
authorized  by  the  party  (y).    The  place  of  the  defendant's  resi- 
dence must  be  stated  in  the  order. 

It  is  to  be  observed,  that  the  court  will  not  permit  the  answer  not  where 
of  a  defendant,  represented  to  be  in  a  state  of  incapacity,  to  be  JSit^of  Lmbe- 
received  without  oath  and  signature,  though  a  mere  trustee  and  cility. 
without  interest ;  the  usual  course,  in  such  case,  being  for  the 
Court  to  appoint  a  guardian   by  whom  the  defendant  may  an- 
swer (*). 

The  method  of  dispensing  with  the  attestation  of  honor  of  a 
peer  or  peeress  putting  in  an  answer,  is  mutatis  mutandis,  the 
same  as  the  method  adopted  for  dispensing  with  the  oath  of  a 
commoner  (a). 

It  is  said  that,  by  the  general  rule  of  practice,  the  signature  to 
an  answer  taken  without  oath  must  be  attested  by  the  defendant's 
solicitor,  or  by  some  respectable  witness,  without  which  it  cannot 
be  filed ;  and  that,  where  a  clerk  to  a  solicitor  attested  the  signa- 


(x)  Cedner  ».  Heney,  18  Yes.  466.        (x)  Wilson  v.  Grace,  14  Vee.  172 ; 

?f)  Bayley  v.  De  Walkiera,  10  Vea.    [ante,  224,  note.] 
;  Codner  v.  Heney,  ubi  aupra.  (a)  Hind.  228. 


on  oath  to  the  amendments,  his  only  remedy  is  to  dismiss  the  bill,  and  com- 
mence a  new  suit,  in  which  suit  he  can  waive  an  answer  on  oath.  Burns  e. 
Looker,  4  Paige,  227 ;  1  Hoff.  Ch.  Pr.  234, 235.  An  answer  put  in  without 
oath  cannot  be  excepted  to  for  insufficiency,  though  it  may  be  for  scandal 
and  impertinence.  Rule  (N.  York)  40  ;  1  Hoff.  Ch.  Pr.  235.  Nor  can  the 
plaintiff,  who  has  waived  an  answer  on  oath,  apply  to  have  the  answer  taken 
off  the  file  on  the  pound,  that  the  defendant  knows  it  to  be  wholly  untrue. 
Dennison  ».  Bassford,  7  Paige,  370. 

AH  material  allegations  of  tne  bill  may  be  proved  as  if  they  had  been  distinct- 
ly put  in  issue  by  the  answer ;  and  if  no  replication  is  filed,  the  matters  of  de- 
fence set  up  will  be  considered  as  admitted  by  the  plaintiff,  as  in  the  case  of 
a  sworn  answer.  Rule  (N.  York)  40 ;  1  Hoff.  Ch.  Pr.  235.  Although  the 
plaintiff  in  an  injunction  bill  waive  an  answer  on  oath,  the  defendant  may 
file  it  on  oath  for  the  purpose  of  moving  to  dissolve  the  injunction,  or  dis- 
charge a  as  exeat.  Rule  (N.  York)  36 ;  1  Hoff.  Ch.  Pr.  235.  Although  the 
necessity  of  an  answer  on  oath  is  waived,  the  answer  must  be  sworn  to  if 
the  defendant  wishes  to  move  to  dissolve  an  injunction  upon  the  bill  and  an- 
swer.   Dougiey  e.  Topping,  4  Paige,  94. 

Where  the  defendants  are  not  jointly  interested  in  respect  to  the  claim 
made  against  them  by  the  bill,  the  plaintiff  may  waive  an  answer  on  oath  as 
to  some  of  them  and  not  as  to  the  others.  Bulkley  v.  Van  Wyck,  5  Paige, 
536.    See  Stephenson  v.  Stephenson,  6  Paige,  353. 

Although  where  an  answer  on  oath  is  waived,  it  is  not  evidence  in  favor 
of  the  defendant  for  any  purpose  at  the  hearing ;  yet,  as  a  pleading,  the  plain- 
tiff nay  avail  himself  of  admissions  and  allegations  made  therein,  which  es- 
tablish the  case  made  by  his  bill.  Bartlett  v.  Gale,  4  Paige,  504.  See  Story 
Eq.PL  §  875,  and  post,  985  in  note. 
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Oath,  Ac.  dU-  ture  to  an  answer  pat  in  without  oath  by  a  party  he  had  never  even 
pense    wi   .  geeQ^  tne  answer  was  suppressed,  and  the  clerk  threatened  with 
committal  for  a  contempt  (6). 

An  answer  put  in  without  oath  or  attestation  of  honor,  and  ac- 
cepted without  either  of  those  sanctions,  gives  the  same  authority 
to  the  Court  to  look  to  the  circumstances  denied  or  admitted  in 
the  answer  so  put  in,  for  the  purpose  of  administering  civil  justice 
between  the  parties,  as  if  it  was  put  in  upon  attestation  of  honor 
or  upon  oath  (c).  It  seems,  however,  that  no  exceptions  can  be 
taken  to  an  answer  so  put  in  (d). 


Section  III. 


Of  Taking  and  Filing  Answers. 


Time  for  an- 
swering. 


Under  old 
practice. 


By  the  16th  Order  of  Hay,  1845,  Article  13,  a  defendant  is  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  any  original  or 
supplemental  bill,  within  six  weeks  after  appearance  thereto  has 
been  entered  by  or  for  him. 

If  he  does  not,  and  if  he  procures  no  enlargement  of  the  time 
allowed,  he  is  subject  to  the  following  liabilities :  — 

1.  An  attachment  may  be  issued  against  him. 

2.  He  may  be  committed  to  prison  and  brought  to  the  bar  of 
the  Court ;  and, 

3.  The  plaintiff  may  file  a  traversing  note,  or  proceed  to  have 
the  bill  taken  pro  confesso  against  him. 

The  effect  of  this  order  is  to  diminish  by  two  weeks  the  period 
that  was  allowed  to  a  defendant  for  putting  in  his  answer. 

Moreover  before  the  issuing  of  the  Orders  of  August,  1841, 
there  was  a  difference  between  town  causes  and  country  causes ; 
in  the  former  the  defendant  had  eight  weeks,  and  in  the  latter  ten 
weeks  («).  This  distinction  has  been  abolished,  and  the  time  in 
each  case  made  six  weeks. 

Previously  to  the  issuing  of  the  Orders  of  1833,  the  defendant 
had  by  the  original  practice  of  the  Court  only  eight  days  to  answer 


(b)  1  Turn.  &  V.  539. 

(c)  Per  Lord  Eldon,  Curling  v. 
Marquis  Townahend,  19  Vea.  628. 


(d)  Hill  v.  Earl  of  Bute,  2  Fowl. 
Ex.  Pr.  10. 

(e)  10th  Order,  1833,  and  20th  Or- 
der,  August,  1841. 
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the  bill,  but  lie  was  entitled  as  of  coarse  upon  application  to  the  Time  for  An- 
Court  to  three  successive  orders  for  time  (g)  (1).  s^^S^y 

By  the  14th  Article  of  the  same  Order,  "  if  the  plaintiff  amends  To  a  Diu 
his  bifl  under  an  order  for  leave  to  amend,  obtained  and  served  amended  be- 
befcre  rowor,  a  defendant  >,  to  plead,  answer,  or  demur,  not  de-  *«•  — •• 
morring  alone,  to  such  amended  bill,  within  six  weeks  after  he  is 
served  with  notice  of  the  amendment  of  such  bill."    If  he  does 
not,  and  if  he  procures  no  enlargement  of  the  time  allowed,  he  is 
subject  to  the  same  liabilities,  as  stated  in  the  last  page,  for  not 
answering  to  an  original  bill. 

Before  this  Order  came  into  operation,  the  defendant  was  enti- 
tled to  five  weeks'  time  to  answer  an  amended  bill  (h). 

It  will  be  observed,  that  the  time  for  answering  to  an  amended  From  whence 
bill  is  now  computed  from  the  time  when  the  defendant  is  served  £me  comPu- 
with  notice  of  the  amendment  of  the  bill.  No  second  appearance 
is  necessary  in  the  event  of  a  bill  being  amended  by  order  before 
answer,  but  the  defendant  has  the  full  period  of  six  weeks,  to  be 
computed,  not  from  the  date  of  his  appearance,  but  from  the  time 
of  Ms  being  served  with  notice  of  the  amendment. 

By  the  15th  Article  of  the  same  Order,  "  if  a  defendant  is  or-  After  insuffi- 

dered  to  answer  amendments  and  exceptions  together,  he  is  to  put  ^eVor'aii**' 

in  his  further  answer  and  his  answer  to  the  amendments  of  the  swering 

hill  within  four  weeks  after  he  is  served  with  notice  of  the  amend-  «»nendmenti 

ana  oxccp* 
ment  of  such  bill.    If  he  does  not,  and  if  he  procures  no  en-  tions. 

largement  of  the  time  allowed,  he  is  also  subject  to  the  same  lia- 

bilitiee." 


« 


)  Prmc.  Reg.  16  Hind.  226.  20th  Order,  August,  1841. 

10th  Order,  December,  1833 ; 


(1)  By  the  New  York  practice  an  answer  must  be  filed  within  forty  daya 
after  service  of  a  copy  of  the  bill  and  notice  of  the  order  to  answer.  Notice 
of  its  being  filed  mast  be  given  to  the  plaintiff's  solicitor.  The  time  may 
be  extended,  on  reasonable  grounds,  by  a  special  application.  For  this  pur- 
pose a  motion  must  be  made  on  affidavit.  The  application  may  be  made  to 
a  Vice  Chancellor  or  Injunction  Master,  who  may  grant  it  on  such  terms  as 
he  thinks  proper.  It  is  the  practice  to  apply  for  these  orders  ex  parte.  But 
where  application  is  made  alter  the  time  has  expired,  or  after  a  former  order 
for  time,  notice  of  the  motion  should  be  given.  See  1  Hoff.  Ch.  Pr.  228, 
229;  Norris  e.  Kennedy,  12  Vesey,  66;  Rules  of  New  York  Chancery,  24, 
125,  126.  After  a  demurrer  overruled,  an  order  for  further  time  to  answer 
merely,  can  be  obtained  only  by  a  special  application.  Trim  v.  Barker, 
Tom.  A.  Unas.  253.  After  a  plea  overruled,  an  order  for  further  time  to  an- 
swer, obtained  as  of  course,  is  irregular.  Ferrand  v.  Pelham,  Turn.  &  Russ. 
404.  A  notice  of  an  application  for  time  to  answer,  and  an  affidavit  filed  in 
support  of  it,  prevent  all  farther  proceedings  by  the  plaintiff,  until  the  notice 
is  regularly  disposed  of  by  the  Court.  Ormsby  v.  Palmer,  1  Hogan,  191. 
Bee  Barrall  v.  Raineteaux,  2  Paige,  331 ;  Hunt  v.  Wallis,  6  Paige,  371 ; 
Hurd  v.  Haines,  9  Paige,  604. 
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Time  for  An-     in  this  case,  also,  no  second  subpoma  or  appearance  is  neces- 
swering.  /-\ 

The  effect  of  the  Order  is  to  diminish  by  one  week  the  period 
previously  allowed  for  answering,  under  the  same  circumstances  (A). 
Where  bill  By  the  16th  Article  of  the  same  Order,  "  if  a  defendant,  hav- 

sufficient      f  *D£  &lre&dy  answered,  is  served  with  a  subpoena  to  appear  to  and 
answer.  answer  an  amended  bill,  he  is  to  plead,  answer,  or  demur,  not  de- 

murring alone,  to  such  amended  bill,  within  four  weeks  after  an 
appearance  thereto  has  been  entered  by  or  for  him.  If  he  does 
not,  and  if  he  procures  no  enlargement  of  the  time  allowed,"  he 
is  subject  to  the  same  liabilities. 

After  the  defendant  has  filed  a  sufficient  answer,  if  the  plaintiff 
amends  his  bill  and  requires  a  further  answer,  it  has  always  been 
necessary  that  he  should  serve  a  subpoena  for  that  purpose,  and  the 
recent  Orders  of  May,  1845,  do  not  affect  that  practice,  but  the 
article  just  stated  diminishes  by  one  week  the  period  previously 
allowed  under  the  same  circumstances.  The  time  for  answering 
in  this  case  is  to  be  computed,  not  from  the  date  of  the  notice  of 
the  amendment  of  the  bill,  but  from  the  time  of  the  appearance, 
to  amended  it  may  be  observed  further,  that  the  language  of  the  article  ap- 
whence  P^68  onty  to  a  case  wnere  tne  defendant  has  answered  the  bill ; 

computed.        probably,  however,  the  term  answer  in  this  case  will  be  consider- 
ed to  include  a  plea  (/),  so  that  if  the  defendant  files  a  plea,  and 
the  plaintiff  thereupon  amends  his  bill,  he  will  have  to  serve  a 
subpoena  upon  the  defendant,  and  the  defendant  will  have  to  com- 
pute his  period  for  answering  from  the  date  of  his  appearance. 
When  security      By  the  15th  Order  of  May,  1845,  "  the  day  on  which  an  order 
or  coita  given.  tkat  ^  pjamtiff  <jo  give  security  for  costs  is  served,  and  the  time 
thence-forward,  until  and  including  the  day  on  which  such  securi- 
ty is  given,  is  not  to  be  reckoned  in  the  computation  of  time  al- 
lowed a  defendant  to  plead,  answer,  or  demur."    This  order  does 
not  make  any  alteration  in  the  previous  practice,  as  the  13th  Or- 
der of  1833,  now  discharged,  had  the  same  effect 
When  in  con-       Before  the  Orders  of  May,  1845,  came  into  operation,  where 
ofappearance  a  defendant  was  in  contempt  to  an  attachment  for  want  of  appear- 
under  prac-      ance,  the  interval  between  the  day  fixed  by  the  subpoena  for  ap- 
1&45.    °re        pearance,  and  that  on  which  the  same  was  actually  entered,  was 
deducted  from  the  time  hereinbefore  allowed  to  a  defendant  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  the  plaintiff's 
bill.    The  12th  Order  of  1838,  which  established  this  provision, 

(i)  27th  Order,  May,  1845.  (I)  Ante,  page  793. 

(*)  10th  Order,  1833 ;  20th  Order, 
August,  1841. 
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has  been  discharged,  and  not  re-issued,  probably  in  consequence      Time  for 
of  the  plaintiff  now  having  the  power  of  himself  entering  an  ap-  KJ^^^s 
pearance  for  the  defendant. 

By  the  18th  Order  of  May,  1845,  if  a  defendant  using  due  dili-  Master  may 
gence,  is  unable  to  put  in  his  answer  to  a  bill  within  the  times  «nlarffe  the 
allowed  by  Order  16,  the  Master  (on  sufficient  cause  being  shown) 
may  allow  to  such  defendant  such  further  time,  and  on  such,  if 
any,  terms  as  to  the  Master  seems  just  (1). 

Previously  to  the  3  &  4  Will.  IV.  c.  94,  applications  of  this 
nature  were  made  to  the  Court ;  but  we  have  before  seen  that 
the  13th  and  14th  sections  of  that  Act  give  jurisdiction  to  the 
Master  to  make  orders  upon  such  applications,  and  enact  that  in 
future  they  shall  not  be  made  to  any  of  the  Judges  of  the  Court, 
except  upon  appeal.  The  construction  given  to  this  Act  has  been 
before  stated  (m)  ;  and  in  addition,  it  may  be  here  observed,  that  it 
does  not  take  away  from  the  Judges  of  the  Court  the  power  they 
had  upon  overruling  a  plea  or  demurrer,  of  giving  the  defendant 
time  to  answer  as  part  of  the  Order  (n). 

A  defendant  who  is  in  want  of  further  time  to  put  in  his  answer,  party  in  eon- 
must  in  all  cases,  be  careful  to  make  his  application  to  the  Mas-  tempt  cannot 
ter,  before  an  attachment  has  been  issued  against  him,  otherwise  fwther°time. 
he  will  be  in  contempt,  and  will  not  be  entitled  to  make  it  (2).  Secus,  where, 
Where,  however,  upon  the  defendant's  time  for  answering  having  after  notice  of 
expired,  the  plaintiff's  Clerk  in  Court  gave  notice,  on  a  Saturday,  £e  uei  due 
that  he  must  attach  the  defendant  at  the  next  private  seal,  which  diligence. 
was  on  the  Monday  following,  and  on  that  day  the  plaintiff  sealed 
an  attachment ;  but,  on  the  same  day,  the  defendant,  not  know- 
ing that  the  attachment  had  been  sealed,  applied  for  an  order  for 
time,  and  gave  notice  to  the  plaintiff's  clerk  in  Court  that  he  had 
done  so,  the  V.  C.  of  England,  upon  motion,  discharged  the  at- 
tachment for  irregularity ;  his  Honor  being  of  opinion  that  in  ap- 

(m)  See  page  474.  (n)  Waterton  v.  Croft,  6  Sim.  431. 
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I)  A  defendant  may,  on  motion,  obtain  farther  time  to  aniwer.    Carroll 

Larsons,  1  Bland,  125. 

(2)  A  defendant  has  the  whole  of  the  last  day,  specified  in  the  order  to  an- 
iwer, in  which  to  serve  his  answer.    Hoxie  v.  Scott,  1  Clarke,  457. 

And  after  the  time  of  answering  has  expired,  the  defendant  may  serve  an 
answer  at  any  time  before  an  order  to  take  the  bill  as  confessed  is  actually 
entered  with  the  clerk.    Hoxie  v.  Scott,  1  Clarke,  457. 

But  the  Court  may  in  its  discretion  receive  or  reject  an  answer  filed  after 
the  regular  time  for  answering  has  passed,  and  the  motion  for  leave  to  file  it 
and  the  decision  should  appear  in  the  record.  Lindsey  v.  Stevens,  5  Dana, 
185.  See  Scales  v.  Nichols,  3  Hayw.  330;  Fisher  v.  Fisher,  4  Heu.  & 
Muaf.481. 
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Time  for     plying  for  the  order  for  time,  on  the  Monday,  which  was  the  first 

^Mwenng.    ^  oq  which  he  could  make  the  application  after  the  notice  of  the 

plaintiff's  clerk  in  Court,  the  intervening  day  having  been  Sunday, 

due  diligence  had  been  used  by  the  defendant  in  obtaining  the 

order  (o)  (1). 

Under  old  Under  the  old  practice  of  the  Court,  when  the  defendant  appli- 

ther  time  riven  ed  for  the  * W  order  for  timc> li  wa8  neceflSW7 tnat  *•  should  give 
on  consent  to    an  undertaking  that  he  would,  within  four  days,  enter  his  appear- 
Serjeant-at-      ance  with  ^  Registrar,  and  consent  that,  in  case  of  his  not  put- 
ting in  an  answer  within  the  time  limited  by  the  order,  a  Serjeant-, 
at-arms  should  go  against  him  as  upon  a  commission  of  rebellion 
returned  non  est  inventus  (p).    And  the  21st  Order  of  1838,  di- 
rected, that  in  every  order  granted  by  the  Master,  it  should  be  up- 
on the  same  condition  as  that  formerly  required  upon  granting  the 
third  order  for  time,  viz.  that  the  defendant  should,  within  four 
days,  enter  his  appearance  with  the  Registrar,  and  consent  to  a 
Serjeant-at-arms,  &c,  unless  under  any  special  circumstances  the 
Master  should  otherwise  direct  (q). 
Master  may,        r^^Q  Qf(jer  j^  ^)€en  discharged ;  but  we  have  before  seen,  that, 
under  preeent  ° 

practice,  im-     under  the  18th  Order  of  May,  1845,  the  Master,  upon  granting 

pose  terms.  Bn  order  for  further  time  to  answer,  is  empowered  to  impose  such 
terms  as  to  him  seem  just  And  it  may  here  be  observed,  that  if 
any  order  is  made  upon  any  terms  or  conditions,  the  119th  of  the 
same  Orders  provides,  "  that  in  all  cases  where  any  person  or  par- 
ty, having  obtained  from  the  Court,  or  from  a  Master,  any  order 
upon  condition,  does  not  perform  or  comply  with  such  condition, 
he  is  to  be  considered  to  have  waived  or  abandoned  such  order,  so 
far  as  the  same  is  beneficial  to  himself;  and  any  other  party  or 
person  interested  in  the  matter  may,  on  breach  or  non-performance 
of  the  condition,  take  either  such  proceedings  as  the  order  may, 
in  such  case,  warrant,  or  such  proceedings  as  might  have  been 
taken  if  no  such  order  had  been  made,  unless  the  Court  orders  to 
the  contrary."    Before  this  Order,  when  a  defendant  obtained  fur- 

(0)  Taylor  *.  Fisher,  6  Sim.  666 ;  (?)  As  to  the  process  of  entering  an 
vide  etiam,  Barritt  «.  Barritt,  3  Swan,  appearance  with  the  Registrar,  vide 
385.  ante,  p.  14. 

( j»)  Beames's  Ord.  322, 455. 

(1)  See  Daly  v.  Duggan,  1  Irish  Eq.  315;  Vassal  v.  Hill.  1  Hayes,  355. 
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ther  time,  or  permission  for  any  other  thing  upon  a  condition,  if  How  Sworn. 
he  neglected  to  perform  the  condition,  he  lost  all  benefit  of  the  v^pfc>^-^-x 
permission,  but  the  Court,  could  not  compulsorily  direct  the  per- 
formance of  the  condition  (r). 

When  an  answer  is  to  be  filed  in  town,  the  course  is  to  produce  Of  swearing  to 
the  defendant  to  one  of  the  Masters  of  the  Court,  at  the  public  town  cause 
office,  (the  answer  having  been  first  duly  written  upon  parchment,)  before  a  Mas- 
where  the  Master  will  swear  him  to  his  answer  in  the  form  before 
pointed  ont  (5).     If  no  Master  should  be  setting  at  the  public  of- 
fice, and  the  urgency  of  the  case  will  not  allow  of  delay  till  anoth- 
er day,  the  defendant  may  be  sworn  before  one  of  the  Masters  at 
his  private  house  (t).    The  defendant  must,  when  sworn,  sign  his 
christian  and  surname  at  the  foot  of  the  answer,  at  the  right  hand, 
in  the  presence  of  the  Master  («). 

By  the  7th  Order  of  October,  1842,  "  pleas,  answers,  affidavits,  Before  Clerks 

C  "D  A  A 

or  affirmations  required  to  be  annexed  to  bills  and  oaths  or  affir-  writs^or  ** 
mations,  as  to  the  carriage  of  pleas,  answers,  examinations,  or  Clerk 
depositions  of  witnesses,  taken  before  commissioners  in  the  coun-  of  Enr°lment- 
try,  may  be  sworn  and  affirmed  or  attested  upon  honor  before  any 
Clerk  of  Records  and  Writs,  or  before  the  Clerk  of  Enrolments 
in  Chancery,  as  occasion  may  require,  for  the  better  despatch  of 
business."  t 

Formerly,  if  a  defendant  living  within  twenty  miles  of  London,  Where  defen- 
wa«,  by  reason  of  illness,  unable  to  come  to  the  Master's  office,  the  ^  w  ilc  ' 
Master,  upon  receiving  an  extra  fee,  was  bound  to  go  to  him  for 
the  purpose  of  swearing  him  to  his  answer ;  though  the  most  com- 
mon way,  if  the  defendant  was  any  distance  from  town,  was  to  sue 
out  a  commission  for  the  purpose  of  taking  his  answer.     This, 
however,  could  only  be  had  upon  order  obtained  upon  motion  or 
petition,  but  now  it  is  provided  that,  in  case  of  illness,  or  other 
bodily  infirmity,  whereby  a  defendant  resident  not  less  than  four 
miles  from  Lincoln's  Inn  Hall,  shall  be  rendered  unable  to  travel  If  more  than 
or  leave  home,  he  is  entitled  without  order,  upon  affidavit  thereof  ^^  Lincoln's 
first  made  and  duly  filed,  to  have  the  same  dedimus  to  take  his  plea,  Inn. 
answer,  or  demurrer,  (not  demurring  alone,)  as  he  would  have  been 
entitled  to  had  he  been  resident  more  than  twenty  miles  from  Lon- 
don, upon  giving  the  notice  thereof  to  the  plaintiff's  solicitor  (z).  r~ If  within 

-™  .       ?  ,.      »         «.  •  ,  •      *  .1         *  *  •        1    >    r       tti     fQVa    m,l©s    °f 

When  the  defendant  lives  within  four  miles  of  Lincoln's  Inn  Hall,  Lincoln's  Inn. 
and  is  too  sick  to  attend  the  office,  the  Master  must  still  go  to 
him. 

(r)  Henley  v.  Stone,  4  Beav.  392 ;        (0  Prac.  Reg.  18. 
Jodd  r.  Wartnaby,  2M.&K.  813.  («)  Beames's  Ord.452. 

(s)  Ante,  p  844.  (x)  9th  Order,  1833. 
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Answers. 


How  Sworn. 

Where  defen- 
dant is  a  pris- 
oner. 


Jurat  of  the 
answer  (1). 


Where  answer 
upon  honor. 

Where  sworn 
by  an  illiter- 
ate person. 


It  may  be  noticed  here,  that,  under  the  old  practice  of  the 
Court,  if  a  defendant  who  was  a  prisoner  in  the  Fleet,  or  any  other 
prison,  was  desirous  of  putting  in  his  answer,  or  of  swearing  an 
affidavit,  it  was  necessary  that  one  of  the  Masters  of  the  Court 
should  go  to  the  prison  for  the  purpose  of  administering  the  oath  ; 
but  by  the  1st  Will.  IV.  c.  36,  s.  15,  Rule  20,  the  Lord  Chancel- 
lor is  directed,  by  one  or  more  commission  or  commissions  under 
the  great  seal,  (upon  or  in  respect  of  which  no  fee  shall  be  paya- 
ble,) to  nominate  and  appoint  the  Warden,  Keeper,  or  other  chief 
gaoler  of  every  gaol  within  the  city  of  London  or  the  bills  of  mor- 
tality, and  their  deputies,  to  be  Masters  extraordinary  of  the  High 
Court  of  Chancery,  for  the  purpose  of  taking  and  receiving  such 
affidavits  and  answers  as  any  person  or  persons  within  any  such 
prison  shall  be  willing  and  desirous  to  make,  and  for  no  other 
purpose. 

It  is  to  be  observed  that,  previously  to  the  answer  being  sworn, 
the  ./'lira*  should  be  written  at  the  top,  on  the  left  hand.  This 
jurat,  when  the  answer  is  sworn  by  one  defendant,  is  in  the  fol- 
lowing form :  —  "  Sworn  at  the  public  office,  Southampton  Build- 
ings, in  the  county  of  Middlesex,  the day  of ;  "  or, 

"  Sworn  at  the  Record  and  Writ  Clerks  Office,  Chancery  Lane, 
in  the  county  qf  Middlesex"  If  there  are  many  defendants  who 
are  sworn  together,  the  jurat  is  sworn  by  all  the  defendants, 
&c.  (y).  If  the  defendants  are  sworn  at  different  times,  there 
must  be  separate  jurats  for  each  defendant,  or  each  set  of  de- 
fendants swearing.  If  the  answer  is  sworn  at  the  Master's  resi- 
dence, or  in  a  prison  or  other  place,  the  jurat  should  so  express 

u  (*). 

Where  an  answer  is  put  in  upon  attestation  of  honor,  the  course 
of  proceeding,  mutatis  mutandis,  is  the  same. 

In  the  case  of  Wilton  c.  Clifton  (a),  where  the  defendant  was 
an  illiterate  person  unable  to  read  or  write,  the  form  of  the  jurat 
was,  "Sworn  by  the  defendant,  Mary  Clifton,  at  the  dwelling- 
house  of,  Spc,  situate,  Afc,  this  24th  day  of  December,  1842,  the 
witness  to  the  mark  of  said  defendant  having  been  first  sworn  that 
he  had  truly,  and  distinctly,  and  audibly  read  over  the  contents  of 
this  answer  to  the  said  defendant,  Mary  Clifton,  and  that  he  saw 
her  make  her  mark  thereto  before  me, 

D.  Drew." 


Jrt.n-.~i 


1  Smith's  Ch.  Pr. 


led.  352. 


(«)  Ibid, 
(a    — 


)  2  Hare,  535. 


(1)  See  Whelpby  v.  Van  Epps,  9  Paige,  332. 
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Sir  J.  Wigram,  V.  C,  held,  that  the  jurat  was  not  irregular,  How  Sworn. 
but  observed,  that  the  form  of  the  jurat  that  appeared  to  be  used  V*^^N^^^ 
on  taking  answers  by  commission  was  the  better  form.  The  fol- 
lowing seems  to  be  the  form  used  before  commissioners:  — 
"  This  answer  was  taken,  and  the  above-named  defendant,  Richard 
Rot,  has  duty  sworn  to  the  truth  thereof,  upon  the  Holy  Evangel- 
ists, at,  Sec,  this day  of ,  {the  same  having  been  first  read 

over  and  explained  to  the  said  Richard  Roe,  who  appeared  perfectly 
to  understand  the  same,  and  made  his  mark  thereto  in  our  pres- 
ence;9) &c.  (s). 

In  the  case  of  a  foreigner  not  sufficiently  versed  in  the  English  In  the  case  of 
language  to  answer  in  that  tongue,  an  order  of  course  may  be  ob- a  fope,8ner- 
tained  upon  motion  or  petition,  for  an  interpreter,  and  the  answer 
being  engrossed  in  the  foreign  language,  a  translation  thereof  must 
be  made  by  the  interpreter,  upon  parchment,  and  annexed.  The 
foreigner  must  be  sworn  to  his  answer ;  in  order  to  which,  the  in- 
terpreter attending  is  previously  sworn  to  interpret  truly,  and  con- 
veys to  the  foreigner  the  language  of  the  oath ;  and  at  the  same 
time  he  swears  to  the  translation  as  true  and  just,  to  the  best  of 
his  ability ;  and  the  jurat  is  adapted  thereto  (a).  In  the  case, 
however,  of  The  Saint  Katharine  Dock  Company  v.  Mantz- 
gu  (b),  Sir  J.  L.  Knight  Bruce,  V.  C,  held,  that  there  was  no 
rule  which  rendered  it  necessary  that  a  foreigner,  however  igno- 
rant he  might  be  of  the  English  language,  was  bound  to  put  an  an- 
swer on  the  file  in  his  own  language  (1). 

The  same  course  of  proceeding  seems  proper  where  the  de-  Or  of  a  defen- 
fendant  is  deaf  and  dumb  (c).   In  a  case,  however,  which  occurred  Jj^10* 
in  the  18th  Geo.  II.  (1745,)  a  different  course  appears  to  have 
been  adopted,  and  the  Court  (the  defendant  being  deaf  and  inca- 
pable of  giving  instructions  for  his  answer)  ordered  a  commission 
to  issue  for  taking  the  answer  in  the  old  way,  with  the  bill  an- 
nexed, for  the  commissioners  themselves  to  endeavor  to  take  the 
answer  (rf).     Where  a  defendant  is  blind,  some  other  person  must  Or  blind. 
swear  that  he  has  truly,  distinctly,  and  audibly  read  over  the  con- 

(2)    Piikington  v.  Himsworth,  1        (ft)  1  Coll.  94 ;  where  also  the  form 
Y.  &  C.  615;  Exc.  R.  note.  of  the  jurat  is  stated. 

(•)  Hind.  226 ;    Simmonds  v.  Dn        (c)  Reynolds  v.  Jones,  Trin.  Term, 
Bsxre,  3  Bro.  C.  C.  263  [Perkins's    1818. 

ed.  notes  and  citations],  (d)  Gregory  v.  Weaver,  2  Mad. 

Prin.  &  Prsc.  363,  n.  (/). 

(1)  Hayes  v.  Segnin,  1  Hogan,  274. 
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How  Sworn,  tents  of  the  answer  to  the  defendant.    The  defendant  must  also 
V*^"V^-'  swear  to  the  answer  (e)  (1). 

It  is  to  be  observed,  that  it  is  an  universal  principle  in  all  Courts, 
that  jurats  and  affidavits,  when  contrary  to  practice,  are  open  to 
objection  in  any  stage  of  a  cause ;  this  does  not  depend  upon  any 
objection  which  the  parties  in  a  particular  cause  may  waive,  but 
upon  the  general  rule  that  the  document  itself  shall  not  be  brought 
forward  at  all  if  in  any  respect  objectionable  with  reference  to  the 
rule  of  the  Court.     No  act,  therefore,  can  waive  an  irregularity  in 
the  jurat;  and  amotion  to  take  an  answer  off  the  file  on  the 
ground  of  such  an  irregularity,  was  allowed,  notwithstanding  the 
plaintiff  had  taken  an  office  copy  of  the  bill  (g). 
■we/ii^worn      **  '8  lo  be  ODservea\  tnat  lt  nas  always  been  a  rule  that  after  an 
it  should  not     answer  has  been  sworn,  it  should  pass  through  no  hands  but  those 
po^Briofof16  of  officers  of  the  Court  till  it  is  put  upon  the  file.     Thus,  before 
officers  of  the  the  abolition  of  the  office  of  Six  Clerks,  when  it  was  sworn  at  the 
Court-  public  office,  it  remained  in  the  custody  of  the  Master's  clerk  at- 

tending that  office,  or,  when  sworn  at  the  Master's  house  or  in  a 
prison,  it  remained  in  the  custody  of  the  Master's  clerk  attending 
on  the  occasion,  who  brought  it  to  the  public  office,  and  from  the 
public  office  it  was  carried  to  the  file  by  a  clerk  in  Court,  who  was 
a  sworn  officer,  so  that  no  opportunity  was  allowed  to  alter  or 
tamper  with  the  answer  before  it  became  a  record  of  the  Court, 
and  no  difficulty  could  occur  in  proving  the  answer  to  be  the  one 
sworn  to  upon  an  indictment  for  perjury.  Now  that  the  office  of 
Six  Clerks  is  abolished,  the  same  practice  ought  to  continue,  so 
that  when  the  answer  is  sworn  before  a  Master,  it  would  now  seem 
to  be  necessary  for  the  Clerk  of  Records  and  Writs  to  receive  it 
into  his  custody  from  the  Master's  clerk.  The  inconvenience  of 
this  is  obviated  by  having  the  answer  sworn  before  the  Clerk  of 
Records  and  Writs  himself. 

Where,  however,  the  answer  is  put  in  without  oath,  such  pre- 
caution is  unnecessary,  and  the  answer  properly  engrossed,  is 
merely  taken  by  the  solicitor,  with  the  order  for  taking  it  without 
oath,  to  the  Clerk  of  Records  and  Writs,  who  files  the  answer, 
writing  at  the  top,  "  Without  oath,  by  order,  dated,"  &c.  (A). 


Of  taking  an       Under  the  old  practice  of  the  Court,  a  defendant  residing  above 

answer  by 

commission.         (e)  j  Smith.g  Ch  Pr  ^  &  ^  ^  Exoheq  Rep 

(jg)  Pilkington  v.  Himsworth,  1  Y.        (*)  Hind.  228. 
(1)  See  Attorney-general  v.  Malim,  1  Young,  376. 
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twenty  miles  from  town  was  entitled,  upon  appearing,  and  before  By 

taking  the  usual  order  for  time,  to  crave  a  dedimus  to  take  his  an-  ^^J^^^ 
swer  in  the  country.  This  was  called  a  common  dedimus,  and  only 
authorized  the  taking  of  an  answer.  Where  a  defendant  was  ad-  Old  practice. 
vised  to  demur  and  answer,  or  to  plead  and  demur,  or  to  demur, 
plead,  and  answer,  a  special  dedimus  or  commission  was  necessary, 
which  could  only  be  issued  upon  an  order  for  that  purpose  obtain- 
ed by  motion  or  petition  (1). 

The  3rd  Order  of  1828,  now  discharged,  directed,  "  that  a  de- 
fendant in  a  country  cause  should  no  longer  be  permitted  to  crave 
the  common  dedimus,  but  shall  either  put  in  his  answer  within  eight  ^^°n 
days  after  appearance,  or  obtain  the  usual  order  for  time."  Not- 
withstanding this  order,  the  practice  seems  to  have  continued  of 
issuing  a  common  dedimus  in  all  cases  where  a  defendant  intended 
to  put  in  an  answer  only  to  the  bill  (t).  Under  such  a  dedimus, 
however,  a  defendant  could  only  put  in  an  answer,  and  if  a  de- 
murrer and  answer  were  put  in,  it  would  have  been  irregular  (&). 
Therefore,  if  a  defendant  wished  to  answer  to  part  of  the  bill,  and 
demur  or  plead  to  the  remainder,  he  sued  out  a  special  dedimus  (/). 

Now,  by  the  43rd  Order  of  May,  1845,  all  commissions  to  take  Not  hereafter 
answers  are  to  be  made  returnable  without  delay ;  and  a  defendant to  *• l8iued- 
in  a  country  cause  is  not  to  be  permitted  to  crave  the  common  dedi- 


In  all  cases  therefore  now,  where  a  defendant  answers  in  the  In  all  caws  a 
country,  the  writ,  hitherto  called  a  special  dedimus,  or  commission,  commMB1011- 
must  be  sued  out,  under  which  a  defendant  may  answer  to  part, 
and  demur  or  plead  to  the  remainder  of  the  bill.    This  writ  can 
be  obtained  without  order,  on  giving  two  days'  notice  in  writing  to 
the  plaintiff's  solicitor  to  give  commissioners'  names  (m). 

The  plaintiff's  solicitor,  thereupon,  if  he  intends  to  join  in  the  Where  plain- 
commission,  leaves  the  names  of  two  or  more  commissioners  with tiff  name8 

communon- 
the  defendant's  solicitor,  and  the  defendant  naming  two  or  more  ers. 

likewise,  all  of  them  are  inserted  in  the  dedimus ;  the  plaintiff's 
solicitor,  at  the  same  time,  directing  to  which  of  the  plaintiff's 
commissioners  the  defendant  is  to  give  notice  of  executing  the 
commission  (»). 

(t)   Tomlinaon    v.  Swinnerton,  1        (I)  Ibid. 
Keen,  9.  (m)  Oth  Order,  1833. 

(k)  Ibid.  (n)  Hind.  231. 

(1)  An  answer  by  a  defendant  beyond  sea,  must  be  taken  and  sworn  to 
before  a  commissioner,  under  a  dedimus  issued  by  the  Court  in  which  the 
case  is  pending,  directing  him  to  administer  the  oath  in  the  most  solemn 
forms  observed  by  the  laws  and  usages  of  the  country  where  the  answer  is 
tales.    Read  v.  Consequa,  4  Wash.  C.  C.  336. 
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By 

Commission. 

Where  plain- 
tiff does  not 


Solicitor  may 
be  a  commis- 
sioner, or  a 
person  under 
age. 


Abroad. 


If  the  plaintiff's  solicitor  omits  to  give  his  commissioners  names 
within  two  days  after  receiving  the  notice,  the  defendant  is  at  lib- 
erty, upon  such  default,  to  sue  out  the  dedimus  directed  to  his  own 
commissioners  (0). 

It  may  be  remarked  here,  that  there  is  no  reason  why  the  de- 
fendant's own  solicitor  should  not  be  a  commissioner  to  take  his 
answer  (  p) ;  and  it  is  no  objection  to  a  commissioner  that  he  is 
under  twenty-one  years  of  age,  provided  he  is  of  sufficient  age  to 
take  an  oath  (q). 

It  is  to  be  observed,  that  the  9th  Order  of  1833,  above  referred 
to,  does  not  cause  any  alteration  in  the  practice,  with  regard  to 
issuing  commissions  to  take  answers  in  foreign  countries ;  such 
commissions  can,  therefore,  only  be  granted,  upon  an  order  to  be 
obtained  on  motion  or  petition  (r). 

It  is  also  a  rule  of  practice,  that  after  an  answer  has  been  re- 
ported insufficient  upon  exceptions,  no  new  commission  shall  be 
awarded  for  taking  any  further  answer,  unless  by  order  on  affida- 
vit made  of  the  party's  inability  to  travel,  or  other  good  cause 
to  satisfy  the  Court  touching  the  delay,  and  first  paying  the 
costs  of  such  insufficient  answer,  or  by  consent  of  the  plain- 
tiff for  expediting  the  cause  (s).  Such  consent  is,  however,  usu- 
ally given. 

Formerly,  a  dedimus  or  commission,  either  to  take  an  answer. 
Formerly  only  ,  ,    ,  x  . 

issued  in  spe-    or  a  Plea>  answer,  and  demurrer,  in  a  country  cause,  was  only 

granted  upon  the  supposition  of  the  defendant's  inability  to  travel, 

by  reason  of  age,  infirmity,  or  sickness ;  or  in  cases  of  noblemen, 

corporations,  or  the  like  ;  and,  therefore,  anciently  were  not  to 

be  granted  but  upon  affidavit  made  of  sickness,  &c.,or  other  good 

cause  shown ;  but  since  the  business  of  the  Court  increased,  it 

became  a  thing  of  course,  and  therefore,  the  clause  of  impotency 

has  been  discontinued  (f ). 

The  form  of  a  commission  to  take  a  defendant's  plea,  answer 
or  demurrer,  is  as  follows : — 

"  Victoria,  by  the  grace  of  God,  <£c.  To  A,  B.,  C.  />.,  E. 
F.,  and  G.  H.  greeting.  Whereas  John  Doe  hath  lately  exhibited 
his  bill  of  complaint  before  us  in  our  Chancery,  against  Richard 
Roe,  defendant,  and  whereas  we  have,  by  our  writ,  lately  command- 
ed  the  said  defendant  to  appear  before  us,  in  our  said  Chancery  ; 


After  insuffi- 
cient answer, 
commission 
not  of  course. 


cial 


Form  of 
commission. 


(©)  9th  Order,  J  833. 

ip)  Bird  v.  Brancker,  2  S.  &  8. 

ft)  Prac.  Reg.  117. 


(r)  Baron  de  Fucheres «.  Dawes, 
5  Beav.  144. 
(s)  lHar.ed.Newl.2Q2. 
(0  Hind.  230. 
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kjiow  ye  that  we  have  given  unto  you,  any  three  or  two  of  you,  BJ  . 

full  power  and  authority  to  take  the  answer  of  the  said  defendant 
to  the  said  bill,  on  his  corporal  oath  upon  the  Holy  Evangelists,  or 
his  pita  upon  his  corporal  oath,  to  be  administered  by  you,  or  any 
three  or  two  of  you,  or  his  plea  or  demurrer  without  oath,  to  be 
respectively  made  to  the  said  Bill,  and  therefore  we  command  you, 
any  three  or  two  of  you,  that  at  such  day  and  place  as  you  shall 
think  JU,  you  go  to  the  said  defendant,  if  he  cannot  conveniently 
come  to  you,  and  take  his  answer,  plea  or  demurrer  respectively  as 
aforesaid  to  the  said  bill,  the  same  being  distinctly  and  plainly 
written  upon  parchment ;  and  when  you  shall  have  so  done,  you  are 
to  send  the  same  closed  up  under  the  seals  of  you,  any  three  or  two 
of  you,  unto  us  in  our  said  Chancery  without  djelay,  wherever  it 
shall  then  be,  together  with  this  writ.  Witness  ourselves,"  4pc.  («). 
The  writ  is  indorsed  with  the  words,  "  By  the  Court,"  and  with 
the  name  and  address  of  the  defendant's  solicitor  (z). 

It  is  to  be  observed  that  the  return  of  the  commission  must  be 
without  delay ;  the  effect  of  which  is,  that  if  made  out  in  term 
time,  it  holds  to  the  first  return  of  the  ensuing  term ;  if  in  the 
vacation,  to  the  last  return  of  the  subsequent  term ;  however,  by  Return. 
the  practice,  a  dedimus  need  not  be  returned  till  the  second  return 
of  Hilary  and  Trinity  terms,  because  the  vacations  previous  to 
those  terms  are  so  short  (y).  The  proceedings,  however,  are 
adapted  to  the  convenience  of  both  parties  (z) ;  care,  however, 
must  be  taken  to  have  the  commission,  with  the  answer,  returned 
before  the  time  limited  by  the  orders  for  filing  the  answer  has  ex- 
pired. 

The  form  of  a  commission  to  take  a  defendant's  answer  within  Where  within 

twenty  miles  of  London,  where  the  defendant  is  sick  and  unable  twe,nty  miles 

of  JLondon. 
to  travel,  is  the  same  as  that  set  forth  in  the  last  page. 

Where  the  defendant  is  entitled  to  the  privilege  of  peerage,  the  Where  defen- 
words,  "upon  his  attestation  of  honor,"  are  inserted,  instead  of  dant  is  a  ^eef- 
the  words  "upon  his  corporal  oath"  (a). 

When  the  commission  is  to  take  the  answer  of  a  corporation  A  corporation 
aggregate,  Commissioners  are  empowered  to  take  it  under  the  aggTega 
common  seal  of  the  corporation. 

Where  the  defendant  is  a  Quaker  or  Moravian,  the  commission,  Where  defen- 
after  the  recital  of  the  subpoena,  is  in  the  following  words  :  " But  k*r orMon^*" 
forasmuch  as  the  said  Richard  Roe  is  one  of  the  dissenters,  called  vian, 
Quakers,  (or  one  of  the^ persuasion  of  the  people  called  Quakers, 

(«)  lb.  938;   and  Veal's  Record        (y)  Hind.  230;  Prao.Beg.  118. 
and  Writ  Practice,  p.  30.  (2)  Ibid. ;  Hind.  229. 

(x)  Bee  ante,  page  496.  (a)  Hind.  239,  n. 
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Commission. 


or  a  Jew, 


or  Pagan. 


Where  defen- 
dant is  in  a 
foreign  coun- 
try. 


or  of  the  united  brethren  catted  Moravians,  as  the  ease  may  be) 
(b),  as  is  alleged;  know  ye,  therefore,  that  we  have  given  unto 
you,  any  three  or  two  of  you,  full  power  and  authority  to  take  the 
answer  of  the  said  Richard  Roe,  npon  his  solemn  declaration  and 
affirmation,  to  be  made  before  you,  any  three  or  two  of  you,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided;9 Spc.  (c). 

Where  a  defendant  is  a  Jew,  the  words  "  Holy  Evangelists  " 
may  be  left  out  of  the  form  of  the  oath  mentioned  in  the  com- 
mission. 

And  where  a  defendant  was  a  Gentoo,  and  the  answer  was  to 
be  taken  in  Calcutta,  the  Commission  was  directed  to  be  in  a 
special  form,  authorizing  the  Commissioners  to  administer  the 
oath  in  the  most  solemn  manner,  as  in  their  discretion  should 
seem  meet ;  or  if  they  should  think  proper  to  administer  another 
oath,  certifying  to  the  Court  what  they  did  (d). 

The  above  distinctions  in  the  form  of  commissions  are  neces- 
sary to  be  attended  to,  because  a  commission  to  take  an  answer 
in  one  form,  will  not  authorize  the  commissioners  taking  it  in 
another ;  thus,  commissioners  to  ill  not,  under  an  authority  to 
take  an  answer  upon  oath,  be  empowered  to  take  the  affirmation 
of  a  Quaker ;  and  where  it  appeared  by  the  caption  of  the  answer 
that  they  had  done  so,  the  answer  was  ordered  to  be  taken  off  the 

The  commission  is  prepared  by  the  defendant's  solicitor,  and 
sealed  by  the  Clerk  of  Records  and  Writs,  upon  instructions  to 
that  effect  being  left  with  him  (A). 

If  the  defendant  is  a  resident  in  a  foreign  country,  it  may  be 
sent  to  some  professional  person  there,  to  take  care  that  it  be  pro- 
perly executed.  And  though  the  foreign  country  be  at  war  with 
this  country,  it  must  be  executed,  in  which  respect,  a  commis- 
sion to  take  an  answer  differs  from  a  commission  to  examine 
witnesses,  which  seems  may  be  executed  at  the  nearest  neutral 
port  (•). 

The  manner  of  executing  a  commission  or  dedimus  to  take  an 
answer,  &c,  is  as  follows :  —  Where  the  plaintiff  has  named  com- 

(i)  Vide  3  &  4  Will.  IV.  c.  49,  s.    writ,  may  be  in  the  following  form : 
1 .  A .  ^   Seal  commission  to  take  answer 

(c)  Hind.  238,  n. ;  Veal's  Record     v.  lof  B.  ata.  of  A.  directed  to 

and  Writ  Practice,  page  28.  B.J  Six  days'  notice  to  (plaintiff's 

(d)  Ramkissenseat  v.    Barker,  1    commissioner,  if  any.) 
Atk.  19.  Date. 

f)  Parke  v.  Christy,  1  J.  &  L.        Name  and  address  of  defendant's 

solicitor. 
(A)  The  pracipt  left  on  sealing  the       (t) v.  Romney,  Amb.  62. 
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missioners,  the  defendant's  solicitor  in  the  country  must  cause  a   Execution  of 
notice  in  writing,  of  the  time  and  place  of  executing  the  com-  s^H^H^ 
mission,  to  be  signed  by  two  of  the  defendant's  commissioners,  Executing  the 
and  serred  upon  the  plaintiff's  commissioner,  six  days  before  the  CcmimMswni 
day  appointed  for  executing  the  commission.    The  notice  may  be  ha/named11 
in  the  following  form :  — -  commissioner*. 
"  We,  whose  names  are  hereunto  subscribed,  having  received  a  Form  of  notice 
commission,  issuing  out  of  the  High  Court  of  Chancery,    to  us  £  ptaintirii 
and  others  directed,  to  take  the  answer  of  C.  D.,  defendant  to  the  era. 
biH  of  complaint  of  A.  B.,  complainant,  in  a  cause  depending  in 
He  said  Court.     We  do  hereby  give  you  notice,  that  we  intend  to 
execute  the  said  commission  on ,  the  —  day  of     ■         in- 
stant, between  the  hours  of and     ■         in  the             ,  at 

tie  house  of  W.  Q.,  situate  in ,  in  the  county  of  — — , 

at  which  time  and  place  you  may  be  present,  if  you  please,  to  see 
ike  same  taken.     Given  under  our  hands,  the  —  day  of  , 


"  To  Mr,  — *—  )  "  T  JP. 

"  Plaintiff 's  Commissioner."  )  "J.  H."  (A). 

If  this  notice  be  given  on  a  Sunday,  the  commission  may  be  Notice  on 
executed  on  the  Saturday  following  (/).  Sunday. 

If  the  party  who  has  the  carriage  of  the  commission  gives  notice  Costs  in  de- 
of  executing  it,  but  neither  countermands  it  in  due  time,  (as  three  ftult  of  attend- 
or  four  days  before  the  time,  or  as  the  distance  of  the  place,  &c, 
may  require,)  nor  executes  it  at  the  time,  the  Court,  on  motion, 
will  order  the  costs  to  be  taxed  for  the  adverse  party's  attend- 
ance («). 

Where  the  plaintiff  has  not  named  commissioners,  no  notice  Where  plain- 
need  be  given,  and  the  commission  may  be  executed  by  the  com-  V?  h"  not 
missioners  named  in  the  writ,  ex  parte  (n). 

On  the  day  appointed  the  commissioners  are  to  meet,  and  if  two  commis- 

one  only  attends  on  each  side  it  will  be  sufficient :  but  in  case  f,oneni  muat 

.  be  present, 

none  of  the  plaintiff' commissioners  attend,  the  defendant  must 

have  two  commissioners  present,  because  no  fewer  than  two  can 

take  his  answer  and  return  the  dedimus  (o). 

It  seems  that  where  there  is  a  joint  commission,  and  the  com-  How  long  they 

missioners  of  one  party  only  attend,  the  commissioners  in  attend-  m08t  wait  for 

ance  may,  after  waiting  till  six  o'clock  in  the  evening,  proceed  to 

take  the  answer  (p). 

(*)  Hind.  234.  (n)  Hind.  234. 

(0  Prac.  Reg.  115.  (o)  lb.  235. 

(m)  Prac.  Reg.  116.  (j>)  Prac.  Reg.  116. 
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Execution  of 
Commission. 

Form  of  §  wear- 
ing to  an  an- 
swer. 


When  defen- 
dant demurs. 


Signature  of 
defendant. 


Caption. 
In  ordinary 


Caption  must 
be  varied  ac- 
cording to  the 
nature  of  the 
case. 


When  the  commissioners  are  ready  to  proceed,  the  defendant's 
solicitor  having  prepared  the  answer  or  plea,  and  engrossed  it 
upon  parchment,  produces  it,  together  with  the  defendant,  (who 
attends  for  the  purpose  of  swearing  it,)  to  the  commissioners  ; 
whereupon  one  of  the  commissioners,  having  opened  the  commis- 
sion, interrogates  the  defendant  in  the  following  manner  (q)  :  — 
"  Have  you  heard  this  your  answer  read?  and  do  you  exhibit  it  as 
your  answer  to  the  bill  of  complaint  of  John  Doe  ?"  to  which  the 
defendant  answering  in  the  affirmative,  the  commissioner  proceeds 
to  administer  to  him  the  oath  or  affirmation  or  attestation  of  honor, 
(as  the  case  may  be,)  in  the  same  form  as  a  Master  when  the  an- 
swer is  put  in  in  London  (r). 

It  is  said  that  commissioners  may  refuse  to  execute  the  com- 
mission, unless  they  are  allowed  to  read  the  answer  (s) ;  and 
where  a  defendant,  having  a  commission  to  take  his  answer  only, 
tenders  a  demurrer  to  the  commissioners,  and  refuses  to  answer 
upon  oath,  they  must  return  such  his  refusal,  and  the  reason  there- 
of, together  with  the  demurrer,  and  leave  the  same  to  the  consi- 
deration of  the  Court  (t). 

The  defendant,  having  been  sworn,  &c,  as  above  stated,  must 
sign  his  answer  in  the  presence  of  the  commissioners;  and  the 
answer  thus  taken,  together  with  the  schedules,  (if  there  are  any,) 
are  to  be  annexed  to  the  commission,  and  the  commissioners  must 
then  write  the  caption  at  the  foot  of  the  answer,  thus  :  — 

"  This  (plea  and)  answer  was  taken,  and  the  above-named  defen- 
dant, Richard  Roe,  was  duly  sworn  to  the  truth  thereof  on  the 
Holy  Evangelists,  (and  the  demurrer  of  said  Richard  Roe  was 

taken  without  oath,)  at  the  house  of  W.  G.,  situate  at ,  in 

the of ,  on  the day  of ,  in  the 

year  of  the  reign  of  her  Majesty  Queen  Victoria,  and  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and ,  by  virtue  of 

the  commission  hereto  annexed  before  us, 

"  A.  B. 
"  C.  B." 

This  caption  must  be  varied  according  to  the  nature  of  the  case. 
Thus,  in  the  case  of  a  peer,  &c,  it  must  state  the  answer  to  have 
been  taken  "  upon  the  attestation  of  honor,  &c."  If  it  be  the 
answer  of  a  Quaker  or  Moravian,  it  must  be  expressed  to  have 
been  taken  upon  the  "  solemn  affirmation ;"  and  if  it  be  that  of  a 


(q)  Hind.  235. 

(r)  Ibid,  ante,  p.  853. 


(#)  1  Harr.  Ch.  Pr.  176,  ed.  Newl. 
(*)  Frac.  Reg.  118. 
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corporation  aggregate,  it  most  be  "  under  the  common  seal  of  the  By 

scad  corporation,  as  by  the  said  seal  affixed  appears"  &c.  kJ^^^, 

Care  most  be  taken,  in  framing  the  caption,  to  adapt  it  to  the  Must  agree 
circumstances  of  the  case,  for  which  purpose  the  form  of  the  JJJJ^JJ*0*" 
commission  will  afford  the  best  guide  (ti).     Care  must  also  be  commission. 
taken  to  express  correctly  whether  it  be  an  answer,  or  an  answer 
coupled   with  a  plea  or  demurrer,  &c.  (z).    The  commissioners 
also  .should  be  particular,  when  the  answer  is  by  two  or  more 
defendants,  to  state  that  they  are  all  sworn,  because,  where  the  cap- 
tion of  the  joint  and  several  answer  of  two  defendants  expressed 
only  that  it  was  sworn,  without  stating  that  the  defendants  were 
both  sworn,  the  answer  was  suppressed  (y). 

It  has  been  stated,  that  the  caption  ought  to  be  written  at  the 
foot  of  the  answer ;  but  in  Robinson  o.  Dickinson  (z),  an  order 
was  made,  by  consent,  for  filing  the  answer,  notwithstanding  the 
Commissioners  had  written  the  caption  on  the  back  of  the  en- 
grossment, and  had  omitted  to  insert  the  name  of  the  place  where 
the  guardian  was  assigned,  and  notwithstanding  the  error  of  hav- 
ing written  the  word  Evangelist  instead  of  Evangelists. 

The  answer  and  schedules,  with  the  caption,  being  thus  an-  Return, 
nexed  to  the  dedimus  or  commission,  the  return  must  be  indorsed 
upon  the  dedimus  thus:  — "  The  execution  of  this  commission  ap- 
pears in  a  certain  schedule,  or  schedules,  (if  more  than  one  skin,) 
hereto  annexed"  And  the  return  so  indorsed  must  be  signed  by 
two  Commissioners  (a). 

The  commission  must  then  be  tied  up  and  sealed,  and  may  be  Proceeding 
delivered  to  the  Record  and  Writ  Clerk  by  any  of  the  Commis-  ^me^n^er7 
sioners.  It  is  more  usual,  however,  for  the  Commissioners  to  de- 
liver it  to  a  messenger  or  bearer,  who,  upon  his  arrival,  is  taken 
to  the  Record  and  Writ  Clerk's  office,  where  he  swears  that  he 
received  it  from  the  hands  of  one  or  more  of  the  Commissioners 
therein  named,  and  that  it  has  not  been  opened  or  altered  since 
he  so  received  it  (6).  Whereupon  it  is  filed  by  the  Record  and 
Writ  Clerk,  and  the  defendant's  solicitor  must  the  same  evening, 
before  eight  o'clock,  give  notice  to  the  plaintiff  (c). 

The  above  precautions  are  necessary  in  order  to  procure  the 
chain  of  testimony  as  to  the  identity  of  the  answer  in  case  of  an 
indictment  for  perjury.    Frequently,  however,  the  plaintiff's  solici- 

(«)  Vide  ante,  p.  859.  (a)  Hind.  236. 

(z)  Hind.  236.  (*)  Hind.  237. 

(j)  Anon.  Mo*.  238.  (c)  See  ante,  page  654. 

(z)  Cited  1  Smith's  Ch.  Pr.  362, 
3fded. 
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By  tor  consents  to  dispense  with  the  oath  of  the  messenger,  in  which 

^J^^^  case  the  answer  is  forwarded  to  the  defendant's  solicitor,  who  ob- 
When  oath  of  tains  a  written  consent  to  he  indorsed  upon  it  by  the  plaintiff's  so- 
me aaengerdia-  iicjtor>  dispensing  with  the  oath  of  the  messenger,  whereupon  it 
will  be  filed  by  the  Record  and  Writ  Clerk.  And  sometimes  the 
Court,  even  against  the  will  of  the  plaintiff,  has  dispensed  with  the 
oath,  as  in  a  case  mentioned  in  Moseley  (<£),  where  the  Court  obliged 
the  plaintiff  to  accept  an  answer  from  Tripoli,  which  had  igno- 
rantly  been  broken  open  on  ship-board.  In  general,  however,  a 
consent  is  necessary ;  and  although,  in  Cox  v.  Newman  («),  an 
answer  taken  by  commission  abroad  (but  which  had  been  opened 
by  the  defendant's  solicitor,  and  read  in  the  presence  of  the  plain- 
tiff and  his  solicitor)  was  ordered  to  be  filed  without  the  usual  oath 
of  the  messenger ;  the  order  was  made  only  under  the  peculiar  cir- 
cumstances of  the  case,  the  plaintiff  having  consented  to  the 
opening  of  the  answer,  and  it  was  declared  by  Sir  Thomas 
Plumer,  V.  C,  that  it  was  not  to  be  considered  as  a  precedent. 
When  the  If  one  of  the  Commissioners  has  the  carriage  of  the  commis- 

commiuion  ii  si0n,  the  above  formalities  with  regard  to  swearing  the  bearer  are 
a'coinminuon^  dispensed  with,  and  the  practice  is  for  the  Commissioner  to  deliv- 
er, er  it  sealed  into  the  hands  of  the  Record  and  Writ  Clerk,  by 
whom  it  is  always  accepted,  without  oath,  and  indorsed  thus.  — 
"  (Date.)  Received  by  the  hands  of  A.  B.,  one  of  the  Commission- 
ers"  (/). 
Second  com-        By  the  old  practice  of  the  Court,  no  second  commission  could 
issued  without  De  granted  without  the  special  order  of  the  Court,  upon  good  rea- 
epecial  order.   8on  to  induce  the  same,  or  upon  the  plaintiff's  own  assent  (g); 
and  it  does  not  appear  that  the  New  Orders  have  made  any  alter- 
ation in  this  respect.    If,  therefore,  a  Commissioner  dies,  applica- 
tion must  be  made  to  the  Court  for  a  new  commission  (h) ;  pre- 
paratory to  which,  it  seems,  that  the  usual  course  is  for  the  solici- 
tor to  name  two  more  Commissioners,  one  of  whom  must  be 
struck  by  the  adverse  solicitor,  and  the  Court  must  then  be  moved 
for  a  new  commission,  with  the  new  commission  added  to  those 
who  are  living  (•). 

Costs  when         If,  by  the  fault  of  the  party  who  has  the  carriage  of  the  first 
second  com-  •    •        .1        .1  .  «      *■•  * 

minion.  commission,  the  other  is  put  to  unnecessary  charges,  the  Court 

will  order  the  Master  to  tax  his  costs,  and,  upon  cause  shown,  di- 
rect the  party  in  fault  to  give  security  to  pay  them  before  he  has 

(<*)  Hornby  v.  Pemberton,  Moa.  59.  (g)  Prac.  Keg.  116. 

(«)  2  Vea.  &.  B.  168 ;  and  see  Bod-  (I)  Ibid, 

dam  v.  Riley,  cited  ibid.  (i)  Prac.  Res.  115. 
(/)  Hind.  237.  * 
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a  second  commission  ;  and  if  he  has  the  carriage  of  the  second  By 

commission,  to  pay  the  costs  upon  that  also,  if  he  again  fails  (k). 


After  an  answer  has  been  reported  insufficient,  no  new  commis-  Commission 

after  insuffi- 
cient answer. 


sion  shall  be  awarded  for  taking  a  second  answer,  unless  it  be  by  after  in8uffi 


order  on  affidavits  made  of  the  defendant's  inability  to  travel,  or 
other  good  matter  shown,  and  first  paying  the  costs  of  the  insuffi- 
cient answer  (/).  A  new  commission  may,  however,  be  issued, 
upon  the  consent  of  the  plaintiff's  solicitor,  which  is  seldom,  if 
ever,  refused. 

It  seems  that,  if  the  return  of  a  commission  be  delayed,  it  may  Attachment  to 
be  hastened  by  motion.  It  seems,  also,  that  an  attachment  and  enforce  relurn- 
other  process  of  contempt  may  issue  against  the  Commissioners 
for  not  returning  the  commission  with  the  answer,  &c,  (ro). 
Where,  however,  it  appeared  that  the  omission  to  make  a  return 
arose  from  the  circumstance  of  one  of  the  plaintiff's  Commission- 
ers refusing  to  join  with  one  of  the  defendant's  to  take  the  an- 
swer, the  attachment  was  discharged,  upon  payment  of  the  ordi- 
nary fees,  and  a  new  commission  was  granted  to  different  Com- 
missioners named  by  the  defendant  (n). 

Where  any  irregularity  has  taken  place  in  the  execution  of  a  irregularities 
commission,  the  proper  course  appears  to  be,  to  move,  after  the  '°» Jl0W  reme" 
return,  that  the  commission  and  answer  may  be  quashed,  or  that 
the  answer  may  be  taken  off  the  file,  &c.     And  so  where  any 
irregularity  has  taken  place  in  taking  or  filing  an  answer,  &c, 
sworn  in  town,  a  motion  may  be  made  to  take  it  off  the  file. 

It  may  be  noticed  here,  that  where  a  joint  answer  is  put  in  by  Joint  answer 

defendants,  and  one  of  them  swears  to  it  in  town,  and  the  other  °f  °ne  <}efen" 
.  ....  ,  ,     dant  in  town 

m  the  country,  by  commission,  it  is  proper  that  the  answer  in  the  and  another  in 

country  should  be  taken  first,  and  returned  to  the  public  office,  countr7- 
where,  being  opened,  it  may  remain  till  the  other  defendant  attends 
to  be  sworn  (o). 

We  have  before  seen  the  manner  in  which  the  plaintiff  is  ena- 
bled to  obtain  an  answer  from  an  infant  defendant  who  makes  de- 
fault either  in  appearance  or  answer  (p) ;  but  it  frequently  hap- 
pens that  the  friends  of  an  infant  are  desirous  of  defending  the 
suit  on  his  behalf,   in  which  case  the  infant,  upon  being  served  When  friend  of 
with  a  subpoena  to  answer,  must,  if  in  town,  appear  in  Court  and  jjng^o'acTas 
have  a  guardian  assigned  to  him.     When  the  infant  is  resident  in  guardian. 
the  country,  it  has  been  usual  to  issue  a  commission  to  assign  a 
guardian,   and   put  in   an  answer  ;  in  some  recent  cases,   how- 

(*)  Ibid.  116.  (n)  Ibid. 

(0  fieames's  Ord.  183.  (o)  1  Smith's  Ch.  Pr.  3rd  ed.  351 

(»)  Prac.  Reg.  116.  (p)  Ante,  pp.534, 548. 
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Answers : 


Where  Defen- 
dant an  Infant. 


Of  the  guar- 
dian. 


How  appoint- 
ed. 

In  a  town 
cause. 


In  a  country 
cause  by  com- 
mission. 


ever,  the  Court  has  made  an  order  upon  motion  to  appoint  a  guar- 
dian ad  litem  to  an  infant,  on  being  satisfied  by  affidavit  that  the 
proposed  person  was  proper  to  be  approved  guardian,  and  had  no 
interest  adverse  to  the  infant,  and  this  practice  has  been  permitted 
as  well  where  the  infant  was  out  of  the  jurisdiction  of  the  Court, 
as  when  he  was  within  it  (q).  Lord  Langdale,  M.  R.,  has,  how- 
ever, declared  that  in  consequence  of  a  recent  case  having  come 
before  him,  in  which  a  guardian  was  assigned  to  a  defendant  who 
was  represented  to  be  an  infant,  but  turned  out  to  have  been  thirty 
years  of  age,  he  must  on  applications  of  this  kind  require  an  affi- 
davit, that  the  party  was  an  infant  at  the  time  of  making  the  ap- 
plication (r). 

The  guardian  is  usually  the  nearest  relation  of  the  infant,  not 
claiming  an  interest  adverse  to  that  of  the  infant  in  the  subject- 
matter  of  the  suit ;  and  in  cases  where  the  Court  appoints  a 
guardian,  it  is  usual  for  the  solicitor  of  the  suitor's  fund  to  be 
nominated  (5). 

When  a  guardian  for  an  infant  is  to  be  appointed  in  Court, 
(which  he  may  be,  on  any  day  after  appearance,  either  in  term  or 
vacation,  before  any  of  the  Judges  of  the  Court,)  the  solicitor  must 
attend  the  Court  with  the  infant  and  proposed  guardian,  and  re- 
quest such  assignment  to  be  made  ;  and  he  is  to  certify  to  the 
Court  that  the  proposed  guardian  has  no  interest  adverse  to  the 
interest  of  the  infant,  and  is  a  proper  person  to  be  assigned  guar- 
dian (t)  ;  upon  the  production  of  the  certificate  under  this  order, 
if  the  person  offering  himself  as  guardian  appears  upon  examina- 
tion to  be  a  proper  person,  the  appointment  is  made  of  course. 
The  registrar  who  attends  on  the  day  on  which  the  appointment 
is  made,  will,  upon  application,  draw  up  and  pass  the  order,  which 
is  to  be  entered  and  served  upon  the  adverse  solicitor  like  other 
orders  of  course  («).  As  soon  as  the  order  is  passed  and  entered, 
the  guardian  may  attend  at  the  Record  and  Writ  Clerk's  Office, 
and  swear  to  the  answer.  The  jurat  is  in  the  form  —  "  sworn, 
&c,  by  H.  B.,  the  guardian  of  the  infant  defendant  C.  D.,  assigned 
pursuant  to  an  order  dated  the         day  of  ." 

Where  the  infant  resides  more  than  twenty  miles  from  London, 


(q)  Smith  v.  Palmer,  3  Beav.  10 ; 
Shuttleworth  r.  Shuttleworth,  2  H. 
147  ;  Drant  v.  Van*,  2  Y.  &  C.  524 ; 
[StiUwell  v.  Blair,  13  Sim.  399.1 

(r)  Lingren  v.  Lingren,  7  fieav. 
66. 

(*)  Thomas  v.  Thomas,  7  Beav. 
47. 

(0  27th  Order  of  October,  1842. 


And  it  may  be  observed  that  the  per- 
sonal  attendance  of  the  infant  has 
been  dispensed  with,  when  the  Court 
has  been  satisfied  that  there  would 
be  danger  to  his  health,  in  brine 
him  into  Court,  Hill  v.  Smith,  1  m 
290;  Marlborough  v.  Marlborough, 
Dick.  74. 
(«)  Hind.  240. 
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it  is  generally  necessary  that  a  commission  should  issue  for  the   By  Commis- 

appointment  of  a  guardian  ;  application  for  this  purpose  should  DejfendTn^an 

be  made  to  the  Court,  either  by  motion  or  petition,  for  an  order       Infant. 

for  such  commission.     This  order  is  made  ex  parte,  as  a  matter  /^T^V^*"' 

of  course,  and  must  be  drawn  up,  passed,  and  entered  like  other  commission  to 

orders  of  course,  and  must  then  be  served  upon  the  plaintiff's  so-  appoint  guar- 
...  r  dian. 

licitor. 

The  commission  is  prepared  by  the  solicitor,  and  sealed  by  the 
Clerk  of  Records  and  Writs  in  the  same  manner  as  a  special  dedi- 
mus  to  take  an  answer  in  the  country  (z). 

When  the  commission  is  executed,  it  is  necessary  that  two  of  Execution  of 
the  commissioners  should  attend  at  the  time  and  place  appointed  commission. 
to  open  it,  and  then  the  infant  being  personally  produced  before 
them,  and  the  person  proposed  as  guardian  appearing  upon  inquiry 
to  be  a  proper  person,  the  commissioners  appoint  such  person  to 
be  guardian  to  the  infant  to  answer  and  defend  the  suit  on  his  be- 
half.    Although  the  personal  attendance  of  the  infant  before  the  Guardian 
commissioners  is  necessary,  that  of  the  guardian  to  be  appointed  °ee?  not  at" 
may  be  and  generally  is  dispensed  with  (y). 

When  the  commissioners  have  appointed  the  guardian,  a  certifi- 
cate of  such  appointment  must  be  engrossed  upon  parchment  and 
annexed  to  the  commission  (z). 

The  commission,  with  the  certificate  annexed,  is  then  to  be  sent 
to  the  Record  and  Writ  Clerk's  Office,  and  thereupon  the  appoint- 
ment of  guardian  is  complete  (a). 

If  the  defence  of  the  infant  is  by  answer  or  plea  requiring  to  be'p]ea  or  answer 
substantiated  upon  oath,  the  plea  or  answer  must  be  put  in  upon  sworn  to  by 
the  oath  of  the  guardian  (1),  unless  an  order  has  been  obtained  to  guar  ian* 
take  it  without  oath,  which  is  frequently  done  by  consent,  upon 
motion  or  petition  (e). 

Where  the  plea  or  answer  is  to  be  taken  without  oath,  the  order  When  taken 

without  oath. 

S)  See  ante,  p.  661.  (a)  Hind.  248. 

)  Hind.  242.  (b)  Ibid.  241. 

(z)  For  the  form  of  this  certificate,        (c)  Hind.  241. 
see  Hind.  247. 


(1)  And  it  is  termed  his  answer,  and  not  that  of  the  infant ;  Rogers  v. 
Crager,  7  John.  581 ;  and  the  infant  is  not  bound  by  it,  if  he  dissents  within 
a  proper  time.  James  v.  James,  4  Paige,  115 ;  Prutzman  v.  Pittsell,  3  Harr. 
&  John.  77;  Mills  v.  Dennis,  3  John.  Ch.  367;  ante,  220,  note  and  cases 
cited ;  Winston  v.  Campbell,  4  Hen.  &  Munf.  477 ;  Mason  v.  Debow,  2 
Hayw.  178.  Such  answer  cannot  be  read  against  the  infant.  Stephenson 
9.  Stephenson,  6  Paige,  353.  Nor  is  it  evidence  in  his  favor,  though  it  be 
responsive  to  the  bill  and  sworn  to  by  the  guardian  ad  litem.  Bulklev  v. 
Van  Wjck,  5  Paige,  536 ;  Stephenson  v.  Stephenson,  6  Paige,  353. 


Answers : 


Where  Defen-  for  that  purpose  must  be  drawn  up,  passed,  and  entered,  (for  with- 
out such  order  the  plea  or  answer  cannot  be  filed,)  the  record  is 
then  inscribed, 

"  Without  oath,  by  order,  dated  the  day  of  (d)." 

Where  the  guardian  of  an  infant  defendant  is  also  a  co-defen- 
dant, and  one  answer  is  put  in  for  both ;  the  guardian  need  only 
sign  the  answer  once  (e). 

The  other  formalities  are  the  same,  mutatis  mutandis,  with  those 
observed  in  putting  in  the  answer  or  plea  of  a  party  under  no  in- 
capacity (/). 

Where  the  guardian  who  has  been  appointed  to  defend  an  infant 
resides  in  London,  he  may  swear  to  the  answer  or  plea  at  the  pub- 
lic office  (g) ;  but  if  the  guardian  resides  above  twenty  miles  from 
In  the  country.  London,  a  commission,  or  dedimus,  may  be  issued  to  take  the'  an- 
swer in  the  country,  unless  an  order  has  been  obtained  to  take  the 
answer  without  oath. 

If  the  appointment  of  guardian  has  been  made  by  commission, 
and  the  plea  or  answer  is  put  in  in  London,  the  guardian  must  at- 
tend at  the  public  office,  with  the  answer  and  certificate  of  his  ap- 
pointment, and  swear  to  the  contents  of  the  plea  or  answer,  and 
the  follow  log  jurat  is  then  inscribed  in  the  usual  manner : 


Where  guar- 
dian is  a  co- 
defendant. 


Where  the 

Cardian  is  in 
ndon. 


Form  of  jurat 
when  guardian 
has  been 
appointed  by 
commission. 


'  Sworn  this  day  of  by  A.  B.t  guardian  of  the  said 

C.  D.,  the  defendant,  assigned  pursuant  to  a  certificate  dated 
the  day  of  at  the  public  office  in  Southampton 

Buildings,  before  me.1' 


It  is  usual  by  the  same  commission  to  appoint  a  guardian,  and 
take  the  answer  of  the  infant.  The  answer  of  another  defendant 
may  be  taken  by  the  same  commission,  in  which  case  the  writ  is 
in  the  following  form  :  — 


Form  of  com- 
mission to 
appoint  a 
guardian  and 
take  the  an- 
swer. 


"  Victoria,  &c. 

"  To  [commissioners'  names.]     Greeting.     Whereas  com- 

plainant lately  exhibited  bill  of  complaint  before  us  in  our 
Court  of  Chancery,  against  defendant.  And  whereas  we  have 
by  our  writ  lately  commanded  the  said  defendant  to  appear  before  us 
in  our  said  Chancery,  at  a  certain  day  now  past,  to  answer  the 
said  bill ;  but  forasmuch  as  the  said  is  an  infant  under  age, 

and  cannot  answer  the  said  bill,  nor  defend  this  suit,  without  hav- 
ing a  guardian  assigned        in  that  behalf.     Know  ye,  therefore, 

(<*)  Ibid.  (/)  Hind.  242. 

(e)  Anon.  2  V.  &  B.  553.  (g)  Hind.  242. 
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that  we  have  given  unto  you,  any  three  or  two  of  you,  full  power  Where  Defen- 
and  authority  in  pursuance  of  the  special  order  of  out  said  Court, 
to  assign  and  appoint  a  guardian  for  the  aforesaid  infant,  and  to 
take  the  answer  of  the  said  infant  by  such  guardian,  and  also  the 
answer  of  the  said  other  defendant  to  the  said  bill,  and  therefore 
we  command  you,  any  three  or  two  of  you,  that  at  such  certain 
days  and  places  as  you  shall  think  fit,  you  go  to  the  said  defendant 
if  cannot  conveniently  come  to  you,  and  assign  and  appoint  a 
guardian  for  the  aforesaid  infant,  and  take  the  answer  of  the  said 
infant  by  such  guardian,  and  also  the  answer  of  the  said  other  de- 
fendant to  the  said  bill  on  their  corporal  oaths  upon  the  Holy 
Evangelists,  to  be  administered  by  you,  any  three  or  two  of  you, 
the  said  answer  being  distinctly  and  plainly  written  upon  parch- 
ment, and  when  you  shall  have  s+taken  the  said  answer  you  are  to 
send  the  same  closed  up  under  the  seals  of  you,  any  three  or  two 
of  you,  together  with  your  certificate  of  your  having  assigned  and 
appointed  such  guardian  as  aforesaid,  and  this  writ  unto  us  in  our 
said  Chancery,  without  delay,  wheresoever  it  shall  then  be.  Wit- 
s,"  &c.  (*). 


On  the  day  appointed  for  executing  this  commission,  the  Com-  Execution  of 
missioners  and  parties  having  met,  the  appointment  of  the  guard-  8ion, 
ian  is  made  in  like  manner  as  under  a  commission  to  appoint  a 
guardian  only ;  the  guardian  after  his  appointment  exhibits  his  an- 
swer on  behalf  of  the  infant,  and  being  duly  affirmed  or  sworn 
by  the  Commissioners  to  the  truth  of  it,  a  certificate  of  the  ap- 
pointment of  the  guardian,  and  the  caption  of  the  answer  by  such  • 
guardian,  is  written  at  the  foot  of  the  answer,  and  subscribed  by 
two  of  the  Commissioners  (or  three,  if  the  defendant's  Commis- 
sioner attend). 

This  caption  is  then  signed  by  the  commissioners,  and  the  an- 
swer being  annexed  to  the  commission,  the  return  is  indorsed 
upon  the  commission,  and  subscribed  by  the  commissioners  (/), 

(k)  Veal's  Record  and  Writ  Prac-  ed  C.  D.  to  be  his  guardian,  to  an- 

tiee,  p.  34.  ewer  and  defend  this  suit  on  his  be- 

(/)  The  return  to  the  commiraion  half;  and  the  answer  of  the  said  A. 

may  be  in  the  following  form : —  B.  the  infant,  by  hia  guardian,  waa 

M  We,  whose  names  are  hereunto  taken,  and  the  said  C.  D.  as  such 
subscribed,  in  pursuance  of  the  com-  guardian,  was  duly  sworn  to  the 
mission  hereunto  annexed,  to  us  and  truth  thereof  upon  the  Holy  Evangel- 
others  directed,  did  on  the  day  ists,  at  the  time  and  place  aforesaid, 
of  ,  cause  A.  B.  the  infant  in  and  by  virtue  of  the  said  commis- 
the  said  commission  named,  to  come  sion. 
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Wh^ent1^.fen"  the  whole  is  then  folded  up,  sealed,  and  sent  to  the  Record  and 

Unsound  Mind  Writ  Clerks'  Office  (m).     The  formalities  attending  the  carriage, 

N-^"*v^^'  and  of  filing  the  answer,  are  precisely  the  same  as  in  the  ordinary 

cases  of  answering  by  commission. 

Of  commission      where  an  infant  defendant  is  resident  abroad,  and  the  proceed- 
when  infant       ..„,.,         ,.  ,       •  ,  . 

abroad.  ing  is  for  his  benefit,  a  commission  may  be  issued  to  assign  a 

guardian,  and  to  take  his  answer  at  the  place  of  his  residence. 

We  have  seen,  however,  that  in  some  cases,  in  order  to  avoid  the 

difficulty  of  executing  a  commission  in  a  foreign  country,  the  Court 

has  upon  motion  at  once  assigned  a  guardian  to  put  in  an  infant's 

answer  (n). 

Where  defen-       We  have  before  seen  (o),  that  a  person,  who  has  been  found  a 

dant  found  a     lunatic,  answers  by  his  committee,  in  such  case  it  does  not  seem 

commission,      necessary  that  there  should  be  a%  order  appointing  a  guardian, 

unless  there  be  a  conflict  of  interest  between  the  committee  and 

the  lunatic,  in  which  case  a  guardian  may  be  appointed  (p). 

We  have  also  seen  how,  when  a  person  of  weak  or  unsound 
mind  (1),  not  so  found  by  inquisition,  makes  default  in  appearance 
or  answer,  the  plaintiff  may  have  a  guardian  assigned  to  him  for 
such  purposes  (r). 
In  what  man-      it  now  remains  to  consider  the  manner  in  which,  where  a  friend 
ma/bTap-  "^  0I" tne  person  of  unsound  mind  is  willing  to  act  on  his  behalf  as 
pointed.  guardian,  an  order  for  his  appointment  may  be  obtained.     In  this 

case  a  special  application  should  be  made  on  his  behalf  by  motion 
or  petition,  supported  by  an  affidavit,  stating  the  particular  cir- 
cumstances of  the  party,  and  praying  a  commission  to  appoint  a 
guardian.  In  such  cases,  if  the  fact  of  the  infirmity  is  not  dis- 
puted, the  order  will  be  made  without  a  reference  to  the  Master ; 
but  if  it  is  disputed  whether  the  defendant  is  competent  or  incom- 
petent to  answer,  it  will  be  referred  to  the  Master  to  inquire  as  to 
the  fact.  In  Lee  v.  Ryder  (s),  which  was  a  case  of  this  descrip- 
tion, the  following  order  was  made :  — "  This  Court  doth  order 
that  it  be  referred  to  Mr.  Cross,  one,  &c,  to  inquire  whether  the 
defendant,  J.  T.,  is  competent  to  answer  the  plaintiff's  bill  with- 

(m)  Hind.  249,  250.  (p)  Lady  Hartland  v.  Atcherley, 

(n)  See  page  866 ;  and  for  the  ef-  7  Beav.  53. 

feet  of  the  answer  of  an  infant,  see  (r)  Ante,  p.  534. 

ante,  p.  213.  (a)  Mad.  &  Geld.  294. 

(0)  Ante,  p.  202. 

(1)  Superannuated  persons,  on  proof  of  imbecility,  may  appear  and  an- 
swer by  guardian.  Matter  of  Barber,  2  John.  Ch.  235.  See  Markle  v.  Mar- 
kle,  4  John.  Ch.  168,  cited  ante,  224,  note. 


Of  Taking  and  Filing  Answers.  871 

out  the  appointment  of  a  guardian  for  that  purpose ;  and  for  the  BJ 

purpose  of  such  inquiry  it  is  ordered,  that  the  defendant,  J.  T., 

do  attend  the  Master  from  time  to  time,  as  he  shall  direct ;  and 

that  the  Master  is  to  be  at  liberty  to  call  in  such  medical  attend-    * 

ance  as  he  may  think  necessary  in  making  such  inquiry ;  and  that 

the  Master  is  to  state  the  result  of  such  inquiry,  with  his  opinion 

thereon,  to  the  Court,  whereupon  such  further  order  shall  be  made 

as  shall  be  just  (*)" 

There  appears  to  be  no  doubt  that  in  cases  of  this  nature,  a  Guardian  may 

commission  to  appoint  a  guardian  may  be  issued,  whether  it  be  a  by  commis- 

town  or  a  country  cause,  and  that  such  a  commission  may  be  exe-  sion. 

cuted  any  where.     The  order  for  the  commission  being  drawn  up, 

passed  and  entered,  Commissioners'  names  must  be  left  with  the 

defendant's  clerk  in  Court,  to  be  inserted  in  the  commission, 

which  in  no  case  diners  from  the  form  of  a  commission  to  appoint  Method  of  exe- 

.   »  *  .     .  cuting  com- 

a  guardian  to  an  infant,  except  in  stating  that  the  party  is  inca-  m^ion. 

pable  by  age  or  infirmity ;  and  the  proceedings  under  a  commis- 
sion of  this  kind  are,  mutatis  mutandis,  the  same  as  in  executing 
a  commission  to  appoint  a  guardian  to  an  infant. 

With  respect  to  married  women,  we  have  before  seen  («),  that  Where  defen- 
where  a  husband  and  wife  are  defendants  to  a  bill,  neither  of  them  woman. 
can  regularly  put  in  an  answer  without  the  other,  except  under  an 
order  granted  for  that  purpose  (1). 

When  an  answer  is  filed  pursuant  to  such  an  order,  the  jurat 
should  state  that  the  answer  is  sworn  in  pursuance  of  an  or- 
der (2),  bearing  date,  &c.  It  may  also  be  observed,  that  where 
a  married  woman  is  an  infant,  her  answer  cannot  be  taken  either 
jointly  or  separately,  until  a  guardian  has  been  assigned  to  her  (x). 

When  a  corporation  is  a  defendant,  the  answer  is  not  usually  When  a  cor- 
poration a  de- 
(i)  Reg.  Lib.  B.  1821,  fo.  435.  (z)  Colman  v.  Northcote,  2  Hare,  fendant. 

(«)  Ante,  p.  547.  147. 

(1)  By  the  practice  in  New  York,  however,  putting  in  a  separate  answer 
without  order  in  such  case,  is  considered  only  an  irregularity ;  and  the  Court 
on  motion  in  such  a  case  will  order  the  answer  to  be  taken  off  the  files.  Lea- 
vitt  v.  Cruger,  1  Paige,  421 ;  Perine  v.  Swain,  1  John.  Ch.  24. 

If  a  married  woman  obstinately  refuses  to  join  in  a  defence  with  her 
husband,  the  husband  may  be  allowed  to  defend  himself,  and  the  plaintiff 
must  proceed  separately  against  the  wife.    lb.;  Paine  v. ,  1  Ch.  Cas. 

(2)  A  joint  answer  of  husband  and  wife  must  be  sworn  to  by  both,  unless 
the  plaintiff  consents  to  receive  such  answer  upon  the  oath  of  the  husband 
only.  New  York  Chemical  Co.  v.  Flowers  et  ux.  6  Paige,  654 ;  Leavitt  v. 
Cruger,  1  Paige,  422. 
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For  Scandal 

and 
Impertinence. 

Answer  not  a 
record  till  filed. 


Waiver  of 
contempt. 


put  in  upon  oath  (y),  but  it  is  sealed  with  the  seal  of  the  corpora- 
tion, and  it  seems  that  for  this  purpose  a  commission  may  issue  (1). 
An  answer  is  not  strictly  reputed  such  until  filed,  and  it  ought 
not  to  be  filed  until  the  costs  of  contempt  for  not  answering  are 
paid.  It  is  frequently,  however,  the  practice  to  file  the  answer 
before  the  costs  of  contempt  have  been  paid,  and  in  such  case 
the  plaintiff  must  be  careful  not  to  take  an  office  copy  of  the 
answer  (z),  or  do  any  other  act  which  may  be  construed  into  an 
acceptance  of  the  answer,  for,  if  he  does,  he  will  waive  the  con- 
tempt (a). 


Section  IV. 


Of  Exceptions  to  Answers. 


For  scandal 
and  imperti- 
nence. 


Nature  of 
scandal  and 
impertinence. 


If,  upon  taking  an  office  copy  of  the  answer,  the  plaintiff  finds 
that  it  contains  scandalous  or  impertinent  matter,  or  that  it  does 
not  sufficiently  answer  the  allegations  and  charges  in  the  bill,  he 
must  file  exceptions  to  it. 

Exceptions  are  allegations  in  writing,  stating  the  particular 
points  or  matters  with  respect  to  which  the  plaintiff  considers  the 
answer  scandalous  or  impertinent,  or  those  parts  of  the  bill  to 
which  he  thinks  there  is  not  sufficient  answer  given  (2). 

The  nature  of  scandal  and  impertinence  in  pleadings  has  been 
before  so  fully  gone  into,  in  considering  "  the  matter  of  a  bill," 
that  it  is  now  only  necessary  to  inform  the  reader  that  the  same 
rules  which  are  there  laid  down  for  distinguishing  scandal  or  im- 
pertinence, when  comprised  in  a  bill,  apply  to  pleadings  in  gen- 
eral, and  consequently  to  answers.  The  practice  of  the  Court, 
also  with  regard  to  exceptions  to  answers  on  account  of  scandal 
or  impertinence,  is  the  same,  mutatis  mutandis,  as  that  already 


(y)  Anon.  1  Vera.  117. 
(z)  Ante,  p.  560. 


(a)  Ibid.  560. 


(1)  Ante,  844,  note  ;  Vermilyea  v.  Fulton  Bank,  1  Paige,  37. 

But  where  it  is  the  object  of  the  corporation  to  obtain  the  dissolution  of  an 
injunction,  it  is  necessary  to  have  the  answer  verified  by  the  oath  of  some 
of  the  corporators,  or  officers  of  the  corporation,  who  are  acquainted  with  the 
facts ;  as  the  injunction  cannot  be  dissolved  upon  an  answer  without  oath, 
denying  the  equity  of  the  bill.  Fulton  Bank  v.  New  York  and  Sharon  Canal 
Co.  1  Paige,  311. 

(2)  See  post,  877,  note ;  Woods  v.  Morrell,  1  John.  Ch.  103. 
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described  with    respect   to    exceptions   to   bills   on   the   same   For  Scandal 
grounds  (b)  (1).  Impertinence. 

It  has  before  been  stated,  that  a  bill  may  be  referred  for  scan-  \^^~v-^^ 
dal  at  any  time ;  in  like  manner  it  seems  that  there  is  no  precise  Reference  for 
limit  to  the  time  during  which  an  answer  may  be  referred  for  JJ^J 
scandal  (2). 

If,  however,  a  plaintiff  wishes  to  refer  an  answer  for  insufficien-  Bat  reference 

cy  as  well  as  for  impertinence,  he  must  procure  the  reference  for  ^Vce  not  after 

impertinence  first ;  for  it  has  been  decided,  that  a  reference  for  one  for  insuf- 

impertinence  can  never  be  contemporaneous  with  exceptions  for  ficiencJ- 

insufficiency  (d)  (3)  ;  and  that  after  a  reference  for  insufficiency, 

or  any  other  step  taken  in  the  cause,  an  answer  cannot  be  referred 

for  impertinence  (e)  (4).     And  the  plaintiff  must  not  only  procure 

the  reference  for  impertinence,  but  he  must  obtain  the  Master's 

report  upon  it  before  he  obtains  an  order  to  refer  the  answer  for  Reference  for 

insufficiency :  if  he  does  otherwise,  the  reference  for  insufficiency  insufficiency  a 
J  '  J  waiver  of  pre- 

(6)  See  ante,  p.  308.  (e)  Pellew  v. ,  6  Ves.  458,  arg.;  Tl^Xf/tm 

(<l)  Raphael  v.  Birdwood,!  Swanst.    Beavan  v.  Waterhouse,  2  Beav.  58 ;  "J ?  ™*  ™" 
229.  Pettyt,.Langdale,4M.&C.545.      P°rtinence- 

(1)  Ante,  398,  et  seq.  and  notes,  838  and  notes. 

(2)  The  introduction  of  scandalous  and  impertinent  matter  in  a  bill  does 
not  authorize  nor  justify  similar  matter  in  an  answer  to  meet  such  improper 
allegations  in  the  bill.  Upon  exception  taken  to  such  answer,  the  Court 
will  order  it  to  be  expunged.  If  the  defendant  would  object  to  such  matter 
in  the  bill,  it  should  be  by  way  of  exception.  Langdon  v.  Pickering,  19 
Maine,  214. 

Separate  exceptions  to  the  same  answer,  one  for  scandal  and  the  other  for 
impertinence,  will  not  be  allowed,  as  nothing  in  the  pleading  can  be  consid- 
ered as  scandalous,  which  is  not  also  impertinent.  M'Intyre  v.  Trustees  of 
Union  College,  6  Paige,  240. 

An  exception  for  impertinence  will  be  overruled,  if  the  expunging  of  the 
matter  excepted  to  will  leave  the  residue  of  the  clause,  which  is  not  cov- 
ered by  the  exception,  either  false  or  wholly  unintelligible.  M'Intyre  v. 
Trustees  of  Union  College,  6  Paige,  240. 

The  Court,  in  cases  of  impertinence,  ought,  before  expunging  the  matter 
alleged  to  be  impertinent,  to  be  especially  clear,  that  it  is  such  as  ought  to 
be  struck  out  of  the  record,  for  this  reason,  that  the  error  on  one  side  is  ir- 
remediable, on  the  other  not.  See  Davis  v.  Cripps,  2  Tounge  &  Coll.  (N. 
R.)443;  Story  Eq.  PI.  §  267. 

Exceptions  for  scandal  or  impertinence  must  describe  the  particular  pas- 
sages which  are  alleged  to  be  scandalous  or  impertinent.  Whitmarsh  v. 
Campbell,  1  Paige,  645;  Franklin  v.  Keeler,  4  Paige,  382;  ante,  401  and 
note. 

An  exception  for  impertinence  must  be  supported  in  toto,  or  it  will  fail 
altogether.     Tench  v.  Cheese,  1  Beav.  571. 

(3)  Story  Eq.  PI.  §  876 ;  Livingston  v.  Livingston,  4  Paige,  111.  By  the 
practice  of  New  York,  exceptions  for  scandal  or  impertinence,  and  excep- 
tions for  insufficiency,  are  to  be  taken  at  the  same  time  and  in  the  same  man- 
ner. Livingston  v.  Livingston,  supra ;  Woods  v.  Morrell,  1  John.  Ch. 
103. 

(4)  But  it  may  be  for  scandal.    Story  Eq.  PL  §  876. 
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Reference  for 
scandal  at  any 
time. 

Where  defen- 
dant has  be- 
come bank- 
rupt. 


Times  al- 
lowed. 


Filing. 


Reference  for 
impertinence 
good  cause 
against  dis- 
solving injunc- 
tion. 


will  be  considered  a  waiver  of  the  reference  for  impertinence  (/). 
The  Master's  report  must,  likewise,  be  obtained,  so  that  the  order 
for  referring  the  answer  for  insufficiency  may  be  procured  and  serv- 
ed before  the  time  limited  for  referring  an  answer  for  insufficiency 
has  expired ;  for  if  the  time  for  referring  an  answer  for  insuffi- 
ciency expires  pending  a  reference  for  impertinence,  it  cannot  af- 
terwards be  revived  (g). 

It  is  to  be  observed,  that  references  for  scandal  may  be  procured 
at  any  stage  of  the  cause  (A) ;  because  the  Court  will  always  as- 
sist in  a  step  which  may  serve  to  keep  its  records  pure  from  scan- 
dal. And  where  a  defendant  became  a  bankrupt  after  putting  in 
his  answer,  and  the  plaintiff,  Lefore  the  assignees  were  brought 
before  the  Court,  obtained  an  order  to  refer  the  answer  for  scan- 
dal and  impertinence,  it  was  held,  that  the  order  was  regularly  ob- 
tained (t). 

When  exceptions  are  filed  to  an  answer  for  scandal  or  imperti- 
nence, the  same  times  are  allowed  to  the  exceptant  for  obtaining 
the  order  of  reference  and  the  Master's  report,  as  have  been  be- 
fore stated,  with  respect  to  a  bill  (k)  (1) ;  and  so  also,  when  the 
Master  has  made  his  report  concerning  alleged  scandal  or  imper- 
tinence in  an  answer,  either  party,  if  dissatisfied  therewith,  may 
except  to  his  report  within  four  days  after  the  filing  of  the  re- 
port (I). 

The  24th  Order  of  October,  1842,  directs,  "  That  when  any 
exceptions  for  scandal,  impertinence,  or  insufficiency,  shall  be  ta- 
ken, the  solicitor  of  the  party  taking  the  same,  or  the  party  him- 
self if  he  acts  in  person,  shall  leave  such  exceptions  at  the  Rec- 
ord and  Writ  Clerk's  Office  to  be  filed ;  and  shall,  on  the  same 
day,  give  notice  of  the  filing  thereof  to  the  solicitor  for  the  ad- 
verse party,  or  to  the  adverse  party  himself  if  he  acts  in  person." 

The  reference  of  an  answer  for  impertinence  is,  under  the  old 
practice  of  the  Court,  a  good  answer  to  a  motion  to  dissolve  a  com- 


739 


(/)  Pellew  v. ,  supra. 

(g)  Jeffrey  v.  M'Cabe,  1  R.  &  M. 


[A)  Ellison  t>.  Burgess,  2  P.  Wms. 


(A 
12, 


312,  notis.    Vide  ante,  405 


(t)  Booth  v.  Smith,  5  Sim.  639. 

(k)  Order  16,  Art.  6  &  7,  and  see 
ante,  page  403. 

(I)  Order  16,  Art.  8  &  9 ;  and  see 
ante,  page  404. 


(1)  For  the  New  York  practice  on  this  point,  see  Rules  53,  57, 106,  of  the 
Rules  of  the  New  York  Chancery. 
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mon  injunction  obtained  for  want  of  an  answer  (in).  It  has,  how-  For  Scandal 
ever,  been  usual,  when  a  reference  for  impertinence  was  shown  as  imperSnence. 
cause  against  dissolving  an  injunction,  to  impose  upon  the  plain- 
tiff the  condition  of  obtaining  the  Master's  report  within  a  limited 
time ;  that  is,  to  draw  up  the  order  so  that  if  the  Master's  report 
was  not  obtained  within  the  time  limited,  the  injunction  should  be 
dissolved  (I). 

The  time  limited  for  this  purpose  appears  generally  to  have  been  When  8nown 
four  days  (m)  ;  but  in  Goodinge  v.  Wood  hams  (n),  before  referred  against  dis- 

to,  Lord  Eldon  made  it  a  week  ;  and  it  seems,  from  that  case,  that  solving  injunc- 

tion. 
it  was  not  necessary,  under  the  practice  as  it  then  stood,  that  the 

order  of  reference  should  have  been  obtained  before  the  time  for 
showing  cause  against  dissolving  the  injunction;  it  might  have 
been  obtained  upon  motion  made  at  the  time. 

It  does  not  appear  that  any  alteration  in  the  practice  took  place  Whether  filing 
in  consequence  of  Orders  of  1828  rendering  it  necessary  that,  be-  «xcePjjon8  W1^ 
lore  an  order  for  referring  an  answer  for  impertinence  was  obtained,  effect  as  an  or- 
exceptions  should  be  filed.     It  may,  however,  be  suggested,  that  as  der  of  refer" 
references  for  impertinence  are  now  upon  nearly  the  same  footing  as 
references  for  insufficiency,  the  Court  will  in  all  probability  carry 
the  resemblance  still  further,  and   consider   that,  instead  of  the 
order  referring  the  answer  for  impertinence  being  necessary  as  a 
cause  against  dissolving  an  injunction,  the  mete  filing  of  the  excep- 
tions will  be  a  good  cause  for  that  purpose,  as  it  is  in  the  case  of 
exceptions  for  insufficiency  (1). 

It  is  to  be  noticed,  that,  although  an  order  of  reference  for  im-  Exceptions  to 
pertinence  may  be  shown  as  cause  against  dissolving  an  injunction,     aJte  ^1  not 
exceptions  to  the  Master's  report  upon  such  a  reference  are  not  a  maintain  in- 
ground  for  maintaining  the  injunction  (©).  junction. 

When  a  reference  for  impertinence  has  been  shown  as  cause 
against  dissolving  an  injunction,  and  the  plaintiff  put  upon  the 
usual  term  of  procuring  the  report  within  a  limited  time,  he  must 

(m)  Fisher  v.  Bayley,  12  Ves.  18,  (»)  Ubi  supra ;  where  exceptions 

confirmed  by  Lord  Eldon,  in  Good-  for  insufficiency  are  shown  as  cause 

inge  v.  Woodhams,  14  Ves.  536.  Vide  against  dissolving  an  injunction,  on- 

etiam,  Thomas  v. ,  ibid.  537,  no-  lv  four  days  are  allowed,  but  this  or- 

tas).  der  does  not  extend  to  exceptions  for 

(/)  Dansey  v.  Browne,  4  Mad.  237.  scandal  or  impertinence,  see  post,  p. 

(m)  Dansey  v.  Browne,  4  Mad.  890. 

237.  (o)  Corson  v.  Stirling,  Coop.  93. 

(1)  By  the  38th  Rule  of  the  New  York  Chancery,  exceptions  to  an  an- 
swer in  an  injunction  cause  must  be  filed  ten  days  after  the  defendant  has 
answered ;  otherwise  it  will  not  stay  a  motion  to  dissolve  the  injunction. 
Bat  this  rale  does  not  apply  where  the  plaintiff  has  waived  the  oath  to  the 
answer.    Livingston  v.  Livingston,  4  Paige,  111. 
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For  Scandal 

and 
Impertinence 

Effect  of  re- 
port upon  in- 
junction. 


Whether  in- 
junction can  be 
revived  upon 
report  of  im- 
pertinence. 


Order  71m  put 
an  end  to  on 
report  of  im- 
pertinence, 


and  a  second 
order  nisi 
must  be  ob- 
tained. 


obtain  the  report  within  that  time,  otherwise  his  injunction  will  be 
gone.  And  even  if  the  report  is  obtained  within  the  time,  if  the 
Master  reports  the  answer  not  impertinent,  the  injunction  is,  ipso 
facto,  dissolved.  In  this  respect  the  practice  is  the  same  upon  re- 
ferences for  impertinence  as  upon  exceptions  for  insufficiency  (p)  ; 
in  which  case,  as  we  shall  hereafter  see,  the  dissolution  of  the  in- 
junction is  the  consequence  of  the  Master's  report  that  the  answer 
is  sufficient,  without  motion  (q). 

It  is  to  be  noticed,  that,  in  Dansey  v.  Browne  (r),  where  the 
plaintiff  had  failed  in  procuring  the  Master's  report  within  the 
time  limited,  and  the  injunction  was  in  consequence  dissolved,  and 
the  Master  afterwards  reported  that  the  answer  was  impertinent,  a 
motion  to  revive  the  injunction  was  refused.  It  is  right,  however, 
to  observe,  that  the  decision  in  that  case  has  been  questioned,  on 
the  ground  that  it  proceeded  upon  a  supposition,  that,  after  the  re- 
port, the  defendant  would  be  at  the  mercy  of  the  plaintiff*,  and 
could  not  move  to  dissolve  the  injunction  till  the  plaintiff  had  ex- 
punged the  impertinence ;  whereas  it  appears  from  a  case  in  Mr. 
Cox's  Reports  (s),  which  was  not  referred  to  in  the  argument,  to 
have  been  determined  that,  although  pending  the  reference,  the  de- 
fendant cannot  move  to  dissolve,  since,  at  that  time,  it  cannot  ap- 
pear what  part  of  the  answer  is  to  remain  on  the  record,  yet,  as 
the  Master's  report  points  out  the  impertinent  matter,  it  is  not 
necessary  to  have  it  actually  expunged  before  the  order  to  dissolve 
is  moved  for  (t). 

When  an  order  nisi  to  dissolve  an  injunction  has  been  obtained, 
upon  the  coming-in  of  the  answer  in  the  usual  way,  and  on  the  day 
of  showing  cause  against  it,  a  reference  for  impertinence  is  the 
cause  shown,  if  the  Master  reports  the  answer  to  be  impertinent, 
the  order  nisi  is  put  an  end  to,  and  the  defendant,  if  he  wishes  to 
have  the  injunction  dissolved,  must  make  another  motion  for  that 
purpose  («). 

This,  according  to  Kenny  v.  Barnewell  (z),  he  may  do  immedi- 
ately upon  the  Master's  report  being  filed,  without  waiting  till  the 
impertinence  has  been  expunged ;  and  it  seems,  from  that  case, 
that  the  Court  will,  upon  such  application,  grant  a  second  order 
nisi,  and  that  upon  the  day  for  showing  cause  against  such  second 
order,  the  plaintiff  may  show  exceptions  for  insufficiency  as  cause 
against  dissolving  the  injunction. 


f  pVRaphael  v.  Birdwood,l  Swanst. 

(a)  Vide  post. 

(r)  4  Mad.  237. 

(#)  Kenny  «.  Barnwell,  2  Cox,  26. 


(i)  Eden  on  Injunctions,  96. 
(«2  Lacy  v.  Hornby,  2  V.  6l  B. 
91-3. 
(z)  TJbi  supra. 
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But  although  a  plaintiff  may,  upon  such  occasion,  show  excep-    For  Scandal 
tioos  to  the  answer,  for  insufficiency,  as  cause  against  dissolving  impertinence 
the  injunction,  he  cannot,  as  we  have  seen,  show  exceptions  to  the  ^^v^v/ 
Master's  report ;  and  where,  after  the  Master  had  made  his  report, 
certifying  a  small  part  only  of  the  answer  to  be  impertinent,  the 
plaintiff  himself  excepted  to  the  report,  because  the  Master  had 
not  reported  more  to  be  impertinent,  Lord  Eldon  held  that  the 
Master's  report  terminated  the  injunction,  and  imposed  upon  the 
plaintiff  the  necessity  of  excepting  for  insufficiency  immediate- 

The  reason  for  allowing  the  defendant  to  obtain  an  order  nisi 
only,  upon  the  Master's  report  that  his  answer  is  impertinent,  ap- 
pears to  be  that  the  plaintiff  may  have  an  opportunity  to  file  excep- 
tions for  insufficiency,  before  the  injunction  is  dissolved.    Where 
that  reason  ceases  to  exist,  the  order  may  be  made  absolute  in  the 
fust  instance ;  thus  where  an  answer  had  been  referred  for  imperti- 
nence, on  the  day  of  showing  cause  against  dissolving  the  injunc-  When  upon 
tion,  and  reported  impertinent,  whereupon  the  plaintiff  without  any  Master's  report 
motion  having  been  made  for  dissolving  the  injunction,  filed  ex.  entitled  to 
captions  for  insufficiency,  which  were  overruled  by  the  Master ;  J300*6  ab-°l; 
the  defendant  was  held  entitled  to  move  that  the  injunction  should  8oiv/the  m- 
be  dissolved  absolutely  in  the  first  instance  (z) ;  because  the  rea-  junction. 
son  why  the  order  to  dissolve  the  injunction  is  in  the  first  instance 
made  nisi  only,  is  that  the  plaintiff  may  have  an  opportunity  to  de- 
termine whether  to  show  cause  upon  the  merits,  or  by  exceptions 
for  insufficiency ;  but,  in  the  above  case,  the  question  as  to  the 
sufficiency  or  insufficiency  had  already  been  determined,  so  that 
he  could  have  no  other  cause  to  show  for  sustaining  the  injunction, 
but  merits  confessed  in  the  answer  (a). 


If  a  plaintiff  conceives  an  answer   to  be  insufficient,  he  may  For  Insuffi- 
take  exceptions  to  it  (1),  stating  such  parts  of  the  bill  as  he  con-  cienc7 
ceives  are  not  answered,  and  praying  that  the  defendant  may,  in 

r)  Raphael  v.  Bird  wood,  1  Swanat.        (z)  Lacy  v.  Hornby,  ubi  supra. 
~2.  (a)  Ibid. 


(1)  If  the  answer  ii  evaaive  it  muet  be  excepted  to :  all  defects  in  the  an- 
swer must'  be  supplied  by  taking  exceptions.  Blaisdell  v.  Stephens,  16  Ver- 
mont, 179. 

The  answer  of  a  defendant  is  to  be  taken  as  the  testimony  of  any  other 
witness ;  if  not  explicit  the  defendant  must  be  pressed  by  exceptions  till  he 
is  so.    lb. 
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For  such  respect,  put  in  a  full  answer  to  the  bill   (6)  (1).     If,  how- 

%^r-u°^^  ever,  the  answer  is  one  which  accompanies  a  plea,  or  demurrer, 
to  part  of  the  bill,  he  must,  unless  he  intends  to  admit  the  validi- 
ty of  the  plea  or  demurrer,  wait  till  it  has  been  argued  ;  for  his 

Id  what  caiei  exceptions  would  operate  as  an  admission  of  its  validity  (c)  This 
rule,  however,  will  not,  as  we  have  seen,  apply  to  cases  where  the 
defendant  demurs,  or  pleads  to  the  relief  only,  and  not  to  the  dis- 
covery (d). 

And  where  a  demurrer  and  answer  were  put  in,  and  the  plain- 
tiff, mistaking  the  practice,  excepted  to  the  answer  before  he  set 
down  the  demurrer  for  argument,  he  was  permitted,  upon  payment 
of  costs,  to  withdraw  his  exceptions,  without  prejudice  to  his  filing 
them  again  after  the  argument  of  the  demurrer  (e)  (2). 

Where  answer      If  a  plea  or  demurrer  to  the  whole  bill  is  overruled,  the  defen- 

m accompanied  ^^  mugt  an8wer  without  the  plaintiff's  being  driven  to  except ; 
but,  where  a  partial  plea  or  demurrer  is  overruled,  the  plaintiff 
must  except,  as,  since  there  is  already  an  answer  on  the  file,  the 
defendant  is  not  bound  to  answer  further  till  exceptions  have  been 
taken  (/)  (3). 

A  plaintiff  may  also,  where  a  partial  demurrer  is  allowed,  ex- 
cept to  the  answer  to  that  part  of  the  bill  which  is  not  covered 
by  the  demurrer.  He  must  not,  however,  except  to  that  part 
which  is  covered  by  the  demurrer  (g). 

or  plea.  in  the  case  also  of  a  plea,  if  the  plea  is  accompanied  by  an  an- 
swer as  to  part  of  the  bill,  the  plaintiff  may,  upon  the  allowance  of 
the  plea,  except  to  the  answer,  as  he  must  if  a  partial  plea  is  over- 
ruled.    And  it  is  to  be  observed,  that  the  rule  that  a  plaintiff  must 

(6)  1  Swanst.  128.  (/)  Ante,  p.  674. 

(e)  Ante,  p.  658,  794.  (£)  Taylor  w.  Bailey,  6  Law  J.,  N. 


(e)  Ante,  p.  658,  794.  (g)  Taylo 

(d)  Ante,  p.  658, 794.  8.  222. 

(«)  Boyd  v.  Mill*,  13  Vea.  86. 


(1)  An  exception  to  an  answer  for  insufficiency  should  state  the  charges 
in  the  hill,  the  interrogatory  applicable  thereto,  to  which  the  answer  is  res- 
ponsive, and  the  terms  of  the  answer,  verbatim,  so  that  the  Court  may  see, 
whether  it  is  sufficient  or  not.    Brooks  v.  fiyam,  1  Story,  C.  C.  296. 

Exceptions  to  answers  for  insufficiency  can  only  be  sustained  where  some 
material  allegation,  charge,  or  interrogatory  in  the  bill  is  not  fully  answered. 
Where  the  matter  of  the  bill  is  fully  answered,  and  the  defendant  sets  up  new 
matter  which  is  irrelevant  and  forms  no  sufficient  grounds  of  defence,  the 
plaintiff  may  except  to  the  answer  for  impertinence,  but  he  cannot  except  to 
it  for  insufficiency.    Stafford  v.  Brown,  4  Paige,  88. 

(2)  Story  Eq.  PL  §866. 

(3)  See  Kuypers  v.  Ref.  Dutch  Church,  6  Paige,  570, 571. 
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except  to  the  answer  as  insufficient,  applies  even  where  the  plea  or    For  Insuffi- 
demurrer  is  accompanied  by  an  answer  as  to  a  single  fact,  such  Amended  bills. 
as  mere  denial  of  combination  (h)  (1).     Where  a  plea  is  ordered  v^^-v^^^ 
to  stand  for  an  answer,  with  liberty  to  except,  the  plaintiff  may 
of  course  file  exceptions  to  the  answer,  or  to  that  part  of  it  to 
which  he   is,    by  the  order,   permitted   to  except.    Where  the 
plea  is  ordered  to  stand  for  an  answer  without  liberty  to  except, 
expressly  given,  by  the  order,  the  plaintiff  of  course  cannot  ex- 
cept (t ). 

The  answer  of  the  Attorney-general  cannot,  as  we  have  seen,  Do  not  **•  *° 
-■       *     •        *.  •  /Tv  #*>v       mi         i     -     i  •  i.  answer  of  At- 

be  excepted  to  for  insufficiency  (A:)  (2).     The  rule  is  the  same  with  torney-gener- 

regard  to  the  answers  of  infants  (/)  (3).     And  in  the  recent  case  *1. 
of  Micklethwaite  v.  Atkinson  (m),  Sir  J.  L.  Knight  Bruce  came 
to  the  conclusion,  that  a  plaintiff  cannot  except  for  insufficiency 
to  the  answer  put  in  by  the  guardian  of  a  defendant  of  unsound 
mind,  against  whom  a  commission  of  lunacy  has  not  issued. 

Exceptions  will  lie  to  answers  to  amended  bills,  as  well  as  to  To  amended 
those  put  into  original  bills ;  but  a  plaintiff  cannot,  in  excepting 
to  an  answer  to  an  amended  bill,  object  that  the  defendant  has 
not  answered  matters  which  are  stated  in  the  original  bill ;  and  i^en  &  to 
where  a  plaintiff  takes  no  exception  to  the  answer  to  the  original  bill,  matters  con- 
he  cannot  except  to  the  answer  to  the  amended  bill  upon  a  ground  orj«mai  djup 
which  would  have  applied  equally  to  the  original  bill   (it)  (4). 
In  Glassington  p.  Thwaites  (0),  this  rule   appears  to  have  been 
departed  from  ;  but  the  circumstances  of  that  case  were  peculiar, 
and   the   Court  made  a  special  order,  that  the  Master,  in  con- 
sidering the  exceptions  taken  by  the  plaintiff  to  "  the  thing " 
called  an  answer  and  disclaimer  to  the  amended  bill,  should  be 
at  liberty  to  allow   exceptions  as  to  matters  contained   in  the 
amended  bill,  notwithstanding  the  same  matters  were  stated  in 
the  original  bill,  and  no  exceptions  were  taken  to  the  answer  to 
the  original  bill. 

(k)  Cotes  v.  Turner,  Bunb.  123.  (m)  1  Coll.  173. 

(•)  Ante,  p.  801.  (n)  Ovey  v.  Leighton,  2  S.  &  S. 

(k)  Ante,  p.  174.  235. 

(/)  Ibid.  214.  (o)  2  Ross.  458. 

(1)  Story  Eq.  PI.  t  866. 

(2)  Exceptions  will  not  lie  to  the  answers  of  corporations.  Wallace  v. 
Wallace,  Halst.  Dig.  173.  Nor  to  an  answer  to  which  the  oath  of  the  de- 
fendant is  waired ;  because  such  answers  are  not  evidence.  1  Barbour  Ch. 
Pr.  177 ;  Bartlett  «.  Gale,  4  Paige,  504. 

(3)  Copeland  v.  Wheeler,  4  Bro.  C.  C.  256;  Leggett  v.  Sellon,  3  Paige, 
84;  BnUiey  v.  Van  Wyck,  5  Paige,  536. 

(4)  Bennington  Iron  Co.  v.  Campbell,  2  Paige,  160;  ib.  369. 
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Fof  The  form  of  the  order  in  the  above  case  strongly  confirms  the 

to'AmendeS'  ru*e  m  ^vev  Vm  Leighton,  above  referred  to  (q).    It  also  shows 
Bills.        that,  notwithstanding  the  rale,  circumstances  may   arise  which 
v'^^v^^/  may   render   an   occasional  departure   from  it  requisite.      Thus 
tiff  makes"""   w^ere»  &fter  a  defendant  had  answered,  the  plaintiff  amended  his 
new  cue.         bill,  by  stating  an  entirely  new  case,  it  was  held,  that  the  excep- 
tions would  lie,  though  some  of  the  interrogatories  embraced  in 
them  were  contained  in  the  original  bill  (r.) 
■Where  defen-       And  so  where  the  original  bill  required  the  defendants  to  state 
swer  to  amen""  certam  particulars  as  to  some  goods  alleged  to  have  been  pur- 
iied  bill  ren-      chased  by  the  defendants,  (such  as  the  persons  from  whom,  and 
mer  answer      **y  whom,  and  at  what  price,  and  in  whose  presence  they  were 
insufficient.      purchased,)  and  the  defendants  put  in  an  answer  in  the  terms  of 
the  bill,  whereupon  the  plaintiff  amended  the  bill,  and  the  defend- 
ants availed  themselves  of  the  opportunity  afforded  by  their  being 
called  upon  to  answer  the  amended  bill,  to  state  that,  since  put- 
ing  in  their  answer  to  the  original  bill,  they  recollected  that  a  par- 
cel of  the  goods  inquired  after  had  been  purchased  of  an  individ- 
ual not  named  in  the  former   answer,  but  without  stating  from 
whom,  or  at  what  price,  or  in  whose  presence,  &c,  the  same  had 
been  purchased,  whereupon  the  plaintiff  excepted  to  the  answer 
for  insufficiency,  in  not  setting  out  those  circumstances,  the  Court 
of  Exchequer  was  of  opinion,  that  the  plaintiff  ought  not  to  be 
precluded,  by  the  general  rule  above  stated,  from  an  opportunity 
of  obtaining  a  sufficient  answer  as  to  the  point  excepted  to ;  but 
held  that,  before  delivering  his  exceptions,  the  plaintiff  ought  to 
have  made  a  special  application  to  the  Court  for  leave  to  do 
so  (s). 
Amendment  of     The  reason  of  the  rule  that  a  plaintiff,  if  he  does  not  except  to 
bill,  a  waiver    ^  an8wer  t0  tne  original  bill,  cannot  afterwards  except  to  the  an- 
swer to  an  amended  bill,  on  the  ground  that  the  defendant  has  not 
answered  matters  which  were  contained  in  the  original  bill,  is, 
that,  by  amending  his  bill,  the  plaintiff  has  admitted  the  answer  to 
it  to  be  sufficient.     Upon  the  same  ground  it  has  been  held,  that 
where  a  plaintiff,  after  excepting  to  an  answer,  amends  his  bill 
without  waiting  for  the  Master's  report,  he  will  be  considered  as 

(q)  Ubi  supra.  127;  Dtmcome  f.  Davis,  1  H.  184; 

(r)  Mazaredo  v.  Mattland,3  Mad.  Earl  of  Glengall  v.  Bland,  1  H.694* 

66;  Partridge    v.  Haycraft,  11  Ves.  (*)  Irvine  v.  Viana,  M'Lel.  &  Y. 

670 ;  see  also  Kaye  v.  Wall,  4  H.  563. 
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having  waived  his  exceptions  (t).    The  principle,  however,  will         for 
not  be  applied  to  cases  in  which  the  amendment  of  the  bill  ex-  ^■^™*^7- 
tends  only  to  the  addition  of  another  party,  requiring  no  answer  Seeus  wj,ere 
from  the  other  defendants.    And  where  a  plaintiff,  after  answer  to  the  amend- 
the  original  bill,  changed  his  name,  and  then  amended  his  bill  by  SSwotSsho 
substituting  his  new  name  for  his  old  one,  and  adding  another  de-  answer, 
fendant,  and  afterwards  took  exceptions  to  the  answer,  a  motion 
to  take  the  exceptions  off  the  file  was  refused  («). 

Some  doubt  was  formerly  entertained,  whether  a  plaintiff  did  Not  waived  by 
not,  by  moving,  upon  admissions  in  an  answer,  either  for  payment  admissionsin 
of  money  into  Court,  or  for  the  production  of  papers,  waive  his  the  answer 
exceptions,  if  already  taken,  or  his  right  to  except,  if  he  has  not 
already  excepted ;  and  in  consequence  of  this  doubt  a  practice 
prevailed  of  making  such  motions,  "  without  prejudice,  Sec"    In 
the  case,  however,  of  Lane  v.  Paul  (z),  Lord  Langdale,  M.  R., 
decided  that  a  plaintiff's  right  to  except  for  insufficiency,  was  not 
waived  by  his  moving  for  the  production  of  documents,  and  that 
it  was  not  material  that  the  notice  of  motion  should  be  made  ex- 
pressly without  prejudice  to  the  right  to  except. 

Exceptions  to  an  answer  for  insufficiency  must  be  in  writ-  Exception* 
ing  (y)  (1),  and  care  must  be  taken  in  framing  them  that  they  for  insufficien- 
are  properly  entitled,  otherwise  they  will  be  suppressed  or  taken  ^J-J??     ,n 
off  the  file  for  irregularity ;  thus,  where  exceptions  having  been 
allowed  to  an  answer,  the  plaintiff  obtained  the  usual  order  "  that  Form  of 
he  might  be  at  liberty  to  amend  his  bill,  and  that  the  defendant 
might  answer  the  amendments  and  exceptions  at  the  same  time," 
and  amended  his  bill,  whereupon  the  defendant  put  in  a  second 
answer,  upon  which  the  plaintiff  took  exceptions  to  the  second  an- 
swer, and  entitled  them  "  exceptions  to  the  further  answer  to  the 
original  bill,  and  to  the  answer  to  the  amended  bill,"  the  excep- 
tions were  held  to  be  irregularly  entitled,  and  ordered  to  be  taken 
off  the  file,  because  new  exceptions  cannot  be  taken  to  a  further 
answer  to  an  original  bill  (z). 

(t)  De   La  Torre    v.  Bernales,  4  (y)  Beames's  Ord .  78, 181. 

Mad.  396.  ?z)  Williams  v.  Davies,  1  S.  &  8. 

(«)  Taylor  v.  Wrench,  9  Ves.  315 ;  426;   and  see  Earl  of  Litchfield  v. 

Miller  v.  Wheatley,  1  Sim.  296.  Bond,  5  Beav. 513;  and  Bradstock  v. 

(x)  3  Beav.  66.  Whatley,  6  Beav.  61. 


(1)  By  the  New  York  practice,  exceptions  to  an  answer  for  impertinence 
as  well  as  insufficiency,  are  made  in  writing,  and  referred,  at  the  same  time, 
to  the  Blaster,  and  are  disposed  of  together.  Woods  v.  Morrell,  1  John. 
Ch.103. 
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For 
Insufficiency. 


Cannot  be 
good  in  part, 
and  bad  in 
part. 


In  what  cases 
they  may  be 
amended. 


Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth 
the  tenor  or  scope  of  the  bill,  and  the  substance  of  the  answer, 
and  then  to  have  proceeded  to  point  out  particularly  the  points  in 
which  the  answer  was  considered  defective  (a) ;  but,  according  to 
the  modern  practice,  the  tenor  of  the  bill  and  substance  of  the 
answer  are  omitted,  and  the  plaintiff  proceeds  at  once  to  point  out, 
specifically,  the  parts  of  the  bill  or  the  interrogatories  which  are 
unanswered,  by  separate  exceptions,  applicable  to  each  part  (1). 
This  is  in  compliance  with  Lord  Bacon's  Orders,  which  direct  that 
"  no  reference  shall  be  made  for  insufficiency  of  an  answer  with- 
out showing  some  particular  point  of  the  defect,  and  not  upon  sur- 
mise of  insufficiency  in  general  (5)."  And  it  has  been  held,  that 
where  a  plaintiff  complains  that  a  particular  interrogatory  in  his 
bill  has  not  been  answered,  he  must  state  the  interrogatory  in 
the  terms  of  it,  and  not  throw  upon  the  Court  the  trouble  of  de- 
termining whether  the  expressions  of  the  exceptions  are  to  he  re- 
conciled with  the  interrogatory  (d).  Although  it  is  not  neces- 
sary that  the  exception  should  follow  the  very  words  of  the  inter- 
rogatory (e). 

In  cases  of  exceptions  for  impertinence,  one  exception  cannot 
be  partially  allowed ;  and  therefore,  if  part  of  an  exception  be 
good,  and  the  rest  bad,  the  whole  exception  must  be  overrul- 
ed (/)  (2).  This,  however,  is  not  the  case  with  regard  to  excep- 
tions for  insufficiency,  which  may  be  allowed  in  part  and  overruled 
as  to  part  (g). 

Care  must  be  taken,  in  drawing  exceptions,  that  no  mistakes 
happen  therein,  for  after  they  have  been  delivered  no  new  excep- 
tion can  regularly  be  added  (A).    Cases,  however,  have  occurred, 


(a)  Vide  1  Prax.  Aim.  686, et seq.;        (/)  Wagataff  «.  Bryan,  1R.&M. 

Curs.  Cane.  137,  et  seq.  30. 
(6)  Beames'a  Ord.  24.  (g)  Per  Lord  Hardwicke,  in  E.I. 

\d)  Hodgson  v.  Butterfield,  2  S.  &  Company  v.  Campbel,  1  Ves.  247. 
236.  (h)  Partridge  v.  Haycraft,  11  Vea. 


8 


(t)  Brown  v.  Keating,  2  Beav.  581 .    571 


V 


(I)  On  exceptions  for  insufficiency,  the  particular  points  or  matters  in  the 
bill  which  remain  unanswered,  or  which  are  imperfectly  answered,  should  be 


stated  in  the  exceptions.     Stafford  v.  Brown,  4  Paige, 
"     ~  ~ q.Pl.87, 


Mitford  Eq.  PI. 
See  Dexter  v.  At- 


by  Jeremy,  315 ;  Cooper  Eq.  PI.  319 ;  Lube  Eq. 
nold,  2  Sumner,  108. 

Material  and  necessary  matter  must  be  explicitly  met  in  an  answer ;  but 
exceptions,  founded  on  verbal  criticisms,  slight  defects  and  omissions  of  im- 
material matter,  will  be  invariably  disallowed  and  treated  as  vexatious.  Bag- 
gott  v.  Henry,  1  Edwards,  7. 

(2)  Tench  v.  Cheese,  1  Beavan,  571 ;  Van  Rensselear  v.  Brice,  4  Page, 
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Where  the  amendment  of  exceptions  has  been  permitted  on  the  For 
ground  of  mistake  (i),  as  where  the  plaintiff's  solicitor,  for  the  N^^N^^, 
purpose  of  instructing  his  counsel  in  drawing  the  exceptions,  sent 
him,  by  mistake,  the  original  draft  of  the  bill,  instead  of  another 
draft  from  which  the  bill  was  engrossed,  which  differed  materially, 
and  the  mistake  was  not  discovered  till  it  was  too  late  to  rectify 
it  (&).  In  Northcote  v.  Northcote  (f),  it  is  stated,  that  liberty  was 
given  to  amend  exceptions  after  arguing  them ;  it  does  not,  how- 
ever, appear  upon  what  ground  such  liberty  was  given. 

Exceptions  for  insufficiency  as  well  as  those  for  impertinence  Most  be  siped 
must  have  the  signature  of  counsel,  though  there  is  no  positive  y     un-e  * 
order  requiring  it  (at)  (1),  and  a  set  of  such  exceptions  not  signed 
by  counsel,  were  for  that  reason  taken  off  the  file,  although  the  de- 
fendant had  taken  an  office  copy  of  them,  and  the  plaintiff  had 
obtained  an  order  of  reference  (n).    The  exceptions  are  drawn  or  How  delivered 
perused  and  signed  by  counsel,  engrossed  upon  paper,  and  endors-  or  filed* 
ed  with  the  name  and  address  of  the  solicitor  (o).    Formerly  they 
were  only  delivered  to  the  clerk  in  Court  of  the  opposite  party, 
and  were  not  of  record ;  but  now  by  the  5th  Order  of  October, 
1842,  '*  All  exceptions  for  scandal,  impertinence,  and  insufficiency 
shall  be  filed  with  the  Clerk  of  Records  and  Writs,  in  whose  di- 
vision the  cause  may  be.'1     And  the  24th  of  the  same  Orders  pro- 
vides, that  on  the  same  day  of  the  filing  of  the  exceptions,  notice 
thereof  must  be  given  to  the  solicitor  of  the  opposite  party,  or  the 
party  himself  if  he  sues  in  person. 

It  is  to  be  observed,  that  if  defendants  answer  separately  excep-  To  separate 
tions  must  be  taken  to  each  answer  (p),  and  if  a  joint  answer  is  «»weri. 
put  in,  and  one  dies,  exceptions  may  |>e  taken  to  the  answer  as  to 
the  survivor  only  (q). 

By  the  16th  Orders  of  May,  1845,  Art.  22,  after  the  filing  of  a  Time  for  ex- 
defendant's  answer,  the  plaintiff  has  six  weeks  within  which  he  *******' 
may  file  exceptions  thereto  for  insufficiency. 

(t)  Dolder  v.  Bank  of  England,  10  (n)  Ibid. 

Tes.  284 ;  and aee  Bradstock  v.  What-  (o)  20th  Order,  October,  1842,  see 

ley,  6  Beav.  61.  p.  410. 

1)  Bancroft  v.  Wentworth,  cited  (v)  Sydolph  v.  Monkston.2  Dick. 

.  285,  n.  609. 

(2)  1  Dick.  22.            ,  (a)  Lord  Herbert  v.  Puaey,  1  Dick. 

(•)  Tate,  v.  Hardy,  >ac.  223.  255. 


ibid.  2f 


(1)  Story  Eq.  PI.  §  864 ;  Mitford  Eq.  Pi.  by  Jeremy,  313- 
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For  If  he  does  not  file  exceptions  within  six  weeks,  such  answer  on 

^^^j^  the  expiration  of  the  six  weeks  is  to  be  deemed  sufficient  (r)  (1). 
This  order  diminishes  by  two  weeks  the  time  previously  allowed 
by  the  4th  Order  of  1828,  now  discharged.  By  the  original  prac- 
tice the  plaintiff  used  to  obtain  as  of  course  an  order  to  deliver 
exceptions  nunc  pro  tunc.  The  17th  Order  of  May,  1845,  now 
provides  expressly,  that  no  order  is  to  be  made  for  leave  to  file  ex- 
ceptions nunc  pro  tunc.  According  to  the  present  practice,  the 
vacations  are  not  reckoned  in  the  computation  of  the  times  allowed 
for  filing  or  referring  exceptions,  or  obtaining  a  Master's  report  on 
exceptions,  in  cases  where  the  time  is  not  limited  by  the  order  of 
reference  (s). 
Sometimes  A  plaintiff  must  take  care  to  deliver  his  exceptions  before  he 

to/replication.  ^es  ^s  replication ;  for,  by  replying,  he  admits  the  answer  to  be 
sufficient  (t).  In  some  cases,  however,  the  Court  will  permit  a 
replication  to  be  withdrawn  and  exceptions  to  be  taken. 
In  injunction  When  an  injunction  has  been  obtained  for  want  of  an  answer, 
the  plaintiff  should,  if  possible,  deliver  his  exceptions  to  the  an- 
swer, before  the  defendant  can  have  an  opportunity  of  getting 
an  order  nisi  to  dissolve  the  injunction  (u)  (2)  ;  as  by  so  doing,  he 
will  preclude  the  defendant  from  procuring  such  an  order  till  the 
exceptions  have  been  disposed  of;  and  if,  after  exceptions  have 
been  delivered,  the  defendant  obtains  an  order  to  dissolve  an  in- 
junction nisi,  such  order  may  be  discharged  for  irregularity  (x). 

Where  an  order  has  been  made  to  dissolve  an  injunction  nisi, 
upon  the  coming  in  of  the  answer,  the  plaintiff,  if  be  means  to 
show  exceptions  for  cause,  need  not  deliver  them  before  the  day 


causes. 


(r)  The  time  runs  strictly  from  the        (0  Prac.  Reg.  376. 
ing  of  the  answer,  and  not  f 
ceptance  of  costs  of  a  coi 
icklin  v.  Patten,  4  Bear.  IS 
(*)  14th  Order,  May  1645. 


filing  of  the  answer,  and  not  from  the        («)  Hind.  260. 

acceptance  of  costs  of  a  contempt,       Jx)  Williams  v.  Davis,  1  S.  Jt  8. 

Nicklin  v.  Patten,  4  Bear.  126.  263. 


(1)  By  the  61st  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  it  is  provided,  that u  after  an  answer  is  filed  on  any  rule  day, 
the  plaintiff  shall  be  allowed  until  the  next  succeeding  rule  day  to  file  in  the 
clerk's  office  exceptions  thereto  for  insufficiency,  and  no  longer,  unless  a 
longer  time  shall  be  allowed  for  the  purpose,  upon  cause  shown,  to  the  Court 
or  a  judge  thereof;  and  if  no  exception  shall  be  filed  thereto  within  that  pe- 
riod, the  answer  shall  be  deemed  and  taken  to  be  sufficient."  See  the  15th 
and  16th  of  the  Rules  for  the  Regulation  of  Practice  in  Chancery  in  Mss— 
chusetts. 

S\)  See  Doe  v.  Roe,  1  Honk.  276;  Noble  v.  Wilson,  1  Paige,  164. 
y  the  present  practice  in  New  York,  exceptions  do  not  prevent  the  dis- 
solution of  an  injunction,  unless  they  are  filed  and  served  within  ten  days 
after  the  answer  ;  and  if  they  are  filed  within  that  time,  it  is  not  in  order  to 
move  for  the  dissolution,  until  the  time  for  procuring  the  Master's  report  has 
expired.    1  Hoff.  Ch.  Pr.  357, 368. 
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for  showing  cause  arrives,  as  the  Court  will  allow  exceptions  to  bfc         *°* 
shown  for  cause,  even  where  none  are  actually  on  the  file,  upon  T^r^t^ 
the  plaintiff's  undertaking  to  file  them  immediately  (y) ;  in  fact, 
he  is  entitled  to  the  whole  of  the  day  appointed  for  showing  cause 
to  deliver  his  exceptions  (2). 

By  the  16th  Order  of  May,  1845,  Art  23,  "  a  defendant  desir-  Time  **"«» 
ing  to  avoid  a  reference  to  the  Master  of  exceptions  to  his  answer  tj0Ilf  an<j  the 
for  insufficiency,  has  for  that  purpose  only  eight  days  after  the  fil-  order  of  refer- 
ing  of  such  exceptions,  within  which  he  may  submit  to  the  same  ence' 
before  reference  (1). 

During  this  period  of  eight  days,  in  which,  as  we  have  seen,  Present  prac- 
the  vacations  are  not  included,  the  plaintiff  cannot  obtain  an  or-  tice' 
der  of  reference.  For  the  25th  article  provides  that  "  the  plain- 
tiff, having  filed  exceptions  for  insufficiency  to  a  defendant's  an- 
swer, is  not  to  procure  an  order  to  refer  them  to  the  Master  before 
the  expiration  of  eight  days  from  the  filing  of  such  exceptions, 
unless  in  a  case  of  election,  he  is  required  by  notice  in  writ- 
ing from  such  defendant  to  procure  the  Master's  report  in  foutf 
days"  (2). 

Before  the  issuing  of  this  Order,  the  plaintiff  could  not  in  gen-  Under  old 
eral  obtain  an  order  referring  exceptions  until  eight  days  after  they  P**01"56- 
had  been  filed,  but  there  were  two  cases  of  exception  to  this  rule 
—  one,  where  the  defendant  had  put  in  an  answer  in  an  injunction 
cause  so  soon  after  appearance,  as  to  have  prevented  the  injunction 
isBoing :  in  this  case  the  plaintiff  could  have  referred  the  answer 
for  insufficiency  immediately  upon  the  filing  of  the  exception  (a). 
The  other  case  was,  where  the  plaintiff  had  showed  exceptions  for 
cause  against  the  dissolution  of  an  injunction,  and  the  dissolution 
had  been  postponed  upon  the  condition  that  the  plaintiff  procured 
the  Master's  report  itt  four  days ;  in  this  case  the  plaintiff  was  en- 
titled to  refer  the  exceptions  upon  the  same  day  that  he  showed 
them  as  cause.  Both  of  these  exceptions  seem  now  to  be  abolish- 
ed, bo  that  as  defendant  has  always  eight  days  to  consider  whether 
he  will  submit  to  the  exceptions,  unless  in  a  case  for  election  he 

(w)  Vipan    v.  Mortlock,  2  Mer.    362,  n. ;  see  post,  Ch.  on  Injunctions. 

47^9.  (a)  Can "         ~ 

(1)  Piaheiro  v.  Porter,  8  Swaast.    Gel.  102. 


(a)  Candler  u.  Partington,  Mad.  & 


Q)  See  Rale  16th  of  the  Rules  for  the  Reg.  of  Prac.  in  Chan,  in  Mass., 
and  Rule  61  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States. 

(2)  See  Hughes  v.  Thomas,  2  Coll.  239,  cited  post,  ch.  32,  sec.  2,  at  the 
marginal  note,  "  Exceptions  to  answer." 
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For  himself  gives  notice  to  the  plaintiff  to  obtain  the  Master's  report 

Insufficiency.  .     c         , 

k^^-^s^s  1D  «>ur  « ays- 
Time  for  an-         If  the  defendant  submits  to  the  exceptions  within  this  period 
■wering  when  0f  eight  days,  he  has,  in  general,  three  weeks'  time  to  answer,  for 

m^to&enxcepb-" the  16th  °rder  of  Ma7  >  1845>  Art-  u>  provides, "  that  if  a  defend- 
tions.  ant,  not  being  in  contempt,  submits  to  exceptions  to  his  answer  for 

insufficiency  before  the  plaintiff  has  obtained  an  order  to  refer 
the  same  to  the  Master,  he  is  allowed  three  weeks  from  the  date 
of  the  submission,  within  which  he  is  to  put  in  his  further  answer 
to  the  bill." 

Under  the  practice  which  prevailed  before  this  Order  was  issued, 

a  defendant  submitting  to  exceptions  before  a  reference  of  them 

to  the  Master,  had,  if  he  were  not  in  contempt,  four  weeks'  time 

to  answer  (6). 

Time  for  an-         The  present  order,  giving  the  defendant  three  weeks'  time,  as  of 

■wering  when  course,  applies  only  where  the  defendant  is  not  in  contempt,  and 

contempt.        where  he  has  submitted  to  answer  before  the  order  of  reference 

has  been  obtained. 

If  the  defendant  is  in  contempt,  he  must,  if  he  submits  to  the 
exceptions,  put  in  his  answer  immediately,  otherwise  he  will  be 
liable  to  have  the  process  of  contempt  resumed  against  him. 
Where  order        if  ^  order  of  reference  of  the  exceptions  has  been  duly  ob- 
hwbeenob-     tained,  then  the  16th  Order  of  May,  1845,  Art  30, provides  "that 
tained.  if,  after  a  reference  of  exceptions  for  insufficiency  or  a  reference 

back  of  the  answer  on  the  old  exceptions,  a  defendant,  not  being 
in  contempt,  submits  to  answer,  or  the  Master  finds  the  answer 
to  be  insufficient,  the  Master  is  in  such  cases  to  appoint  the 
time  within  which  such  defendant  is  to  put  in  his  further  an- 
swer." 

If  such  defendant  does  not  obtain  time  from  the  Master,  or  does 
not  answer  within  the  time  which  the  Master  allows,  the  plaintiff 
may  sue  out  process  of  contempt  against  such  defendant, 
tiff  amends11"       Where,  upon  a  defendant  submitting  to  answer  exceptions,  the 
and  obtains  an  plaintiff  obtains  an  order  that  he  may  be  at  liberty  to  amend  his 
f   d'  t     de"   kiM»  rod  that  the  defendant  may  answer  the  amendments  and  ex- 
answer  amend-  ceptions  at  the  same  time  (1),  the  defendant  will,  as  we  have  be* 
menu  and  ex-  fore  seen>  |,e  entitled  to  four  weeks,  the  time  usually  allowed  to  an- 
swer amended  bills,  to  put  in  his  answer  to  the  exceptions  and 

(b)  18th  Order  of  1823;  20th  Order  of  August,  1841. 

(1)  See  aa  to  the  practice  in  such  caaea,  Bennington  Iron  Co.  v.  Campbell, 
2  Paige,  160. 
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amendments,  and  so  he  will  if  the  Master  upon  reference  reports        £°J 
the  answer  insufficient,  and  the  plaintiff  obtains  a  similar  order  to  f 

amend  (c). 

Where  the  answers  of  two  or  more  defendants  are  excepted  to, 
thej  cannot  be  embraced  in  one  order  of  reference  (d).  But  where 
a  joint  answer  is  excepted  to,  and  one  of  the  defendants  dies,  the 
exceptions  may  be  referred  as  to  the  answer  of  the  surviving  de- 
fendant only  (e). 

Where  two  or  more  defendants  put  in  a  joint  and  several  answer,  Where  one  of 
which  is  referred  for  insufficiency,  and  one  or  more  of  them  sub-  JTJjJ*  aubmhi 
mit  to  the  exceptions,  the  others  may  have  them  argued  (/). 

If  the  defendant,  upon  the  expiration  of  the  eight  days,  does  Time  for  pro- 
not  submit  to  answer  the  exceptions,  the  plaintiff  must  procure  an  reference."0 
order  referring  it  to  a  Master  to  look  into  the  bill,  answer,  and  ex- 
ceptions, and  to  report  to  the  Court  whether  the  answer  be  suffi- 
cient in  the  parts  excepted  to  or  not     This  he  is  obliged  to  do 
within  fourteen  days,  for  the  16th  Order  of  May,  1845,  Art.  26,  pro- 
vides "  that  the  plaintiff,  having  filed  exceptions  for  insufficiency 
to  a  defendant's  answer,  is  to  procure  an  order  to  refer  them  to  the 
Master  after  the  expiration  of  eight  days,  but  within  fourteen  days 
from  the  filing  of  such  exceptions.     If  he  does  not,  the  answer  on 
the  expiration  of  such  fourteen  days  is  to  be  deemed  sufficient"  (1). 
The  effect  of  this  Order  is  to  relax  the  strictness  of  the  5th 
Order  of  1828,  now  discharged,  under  which  the  plaintiff  had  only 
six  days  to  obtain  and  serve  the  order  of  reference,  instead  of  the 
fourteen  days  now  allowed  to  him.     It  was  decided,  upon  the  last-  orderof  refer- 
mentioned  Order  of  1828,  that  it  was  incumbent  upon  the  plain-  ence  must  be 
tiff  not  only  to  obtain,  but  also  to  serve  the  order  of  reference,  ser?e  ' 
within  the  time  then  limited  (A),  and  the  decision  seems  equally 
applicable  to  the  words  of  the  present  Order. 

In  computing  the  period  of  fourteen  days  for  referring  the  ex-  vacations  not 
ceptions,  the  vacations  are,  as  we  have  seen,  not  included.  included. 

The  order  for  referring  exceptions  to  the  Master  having  been  Proceedings 
drawn  up,  passed  and  served,  a  fair  copy  of  the  exceptions  must  j*fore  the 

(c}  Ante,  p.  850.  (/)  Hind.  268. 

(tf)  AJlanson  v.  Moorson,  2  S.  &  Ut)  Taylor  v.  Harrison,  1 M.  &  Cr. 

8.478.  274;   Attorney-general   v.  Clack,  1 

(«)  Lord  Herbert  v.  Posey,  Dick.  M.  &  Cr.  367. 


J! 


(1)  For  the  New  York  practice,  see  Rules  51, 52,  53, 125, 126,  of  the  New 
York  Chancery.  For  the  practice  of  the  Supreme  Court  of  the  United 
States,  see  Role  63  of  the  Equity  Roles  of  that  Court. 
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F°f         be  left  at'the  Master's  office,  and  the  Master's  Clerk  will  then  grant 
s^^-v!^5'  a  warrant  on  leaving  the  exceptions,  and  another  warrant  to  proceed 
(i).     Copies  of  these  warrants  must  be  served  on  the  adverse  so- 
licitor, and  each  warrant  should  be  underwritten  with  the  matter 
to  be  proceeded  upon  :  and  the  defendant's  solicitor  must  bespeak 
a  copy  of  the  exceptions  left  at  the  Master's  office,  or  his  attend- 
ance will  not  be  allowed  (£). 
In  injunction        In  an  injunction  cause,  however,  where  exceptions  to  the  defen- 
caaes-  dant's  answer  have  been  shown  as  cause  against  dissolving  the  in- 

junction, and  the  plaintiff  is  to  procure  the  Master's  report  in  four 
days,  so  that  it  is  necessary  for  the  plaintiff  to  proceed  with  all 
possible  despatch,  it  has   been  the  practice  to  allow  a  much  less 
interval  between  the  service  of  a  warrant  and  the  attendance  upon 
it ;  and  service  of  a  warrant  in  the  morning  has  been  good  ser- 
vice for  the  evening  of  the  same  day  (/). 
Argument  of       The  time  appointed  by  the  warrant  being  arrived,  the  solicitors 
exceptions.       OD  each  8jde  (and  counsel,  if  any  employed)  attend  ;  when  the 
order  of  reference  is  produced,  and  the  Master,  pursuant  to  the 
.order,  proceeds  to  look  injo  the  office  copies  of  the  bill  and  an- 
swers and  the  exceptions,  and  to  hear  the  arguments  on  each  side. 
Where  defen-  It  is  to  be  observed,  that,  if  the  defendant's  solicitor  or  counsel 
dant  does  not    does  not  attend,  the  Master  may  proceed  upon  the  matter  of  the 
reference  ex  parte,  notwithstanding  it  is  only  the  first  warrant, 
the  59th  Order  of  1828  having  directed  that  every  warrant  for  at- 
tendance  before  a  Master  shall   be  considered  as  peremptory. 
Before  he  does  so,  it  seems  that  the  person  who  served  the  war- 
rant must  make  an  affidavit  of  its  service  upon  the  defendant's 
solicitor  (it)  (1). 
Matter  to  con-      By  the  74th  Order,  of  1828,  the  Master,  in  deciding  on  the 
aider  the  re-      sufficiency  or  insufficiency  ,of  any  answer  or  examination,  is  to 
q^tion°      G  ta^e  mto  consideration  the  relevancy  or  materiality  of  the  state- 
ment or  question  referred  to  (?). 

(0  Hind.  262.  (0  lb.  264. 

(k)  lb.  263.  (»)  Hind.  063. 

1)  See  Rule  31  of  the  Reg.  of  Prac.  in  Chan,  in  Maas. 

It  is  decided  in  Byington  v.  Wood,  1  Paige,  146,  that,  if  either  party  neg- 
lects to  appear  before  the  Master  and  argue  the  exceptions,  he  will  not  af- 
terwards be  permitted  to  bring  them  before  the  Court  by  exceptions  to  the 
Master's  report.  And  it  was  stated,  by  the  Chancellor,  in  the  same  case,  to 
be  the  duty  of  the  Master,  although  he  proceeds  ex  parte,  to  examine  the  ex- 
ceptions, with  as  much  care  as  if  they  were  litigated  before  him.  See  Eager 
v.  Wiswall,  2  Paige,  369.  ^ 

(2)  A  like  rule  exists  in  tfew  York.  See  Rule  106  of  the  New  York  Chan- 
eery  Rules. 
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We  have  before  seen  tbat  the  38th  Order  of  August,  1841,  has  For 

been  so  construed,  that  the  Master  may  have  upon  the  argument  ^^^^^ 
of  the  exceptions  to  decide  the  question  whether  the  bill  is  gener- 
al]? liable  to  demurrer.  In  the  determination  of  this  question  it 
seems  that  the  Master  ought  not  to  allow  the  exceptions  upon  the 
ground  either  of  the  bill  being  demurrable,  or  of  the  immateriali- 
ty of  the  discovery  sought,  unless  it  is  clear  that  the  objection 
must  prevail  (o). 

It  appears  to  have  been  formerly  the  practice  in  some  of  the 
Master's  offices,  upon  references  for  insufficiency,  for  the  Master 
to  report  an  answer  insufficient  generally  upon  the  plaintiff  estab- 
lishing one  exception,  without  entering  into  the  other  exceptions 
(p)  ;  but  in  Rowe  v.  Gudgeon  (q),  Lord  Eldon  expressed  his  dis-  Master  must 
approbation  of  this  practice,  and  held,  that  on  the  discussion  of  Sent  upon** 
the  exceptions,  the  Master's  judgment  ought  to  be  given  upon  each,  each  excep- 
No  General  Order  appears  to  have  been  made  in  consequence  of tl0n' 
that  decision  to  vary  the  old  practice  ;  but  the  course  of  proceed- 
ing has  ever  since  been,  generally,  in  conformity  with  Lord  El- 
don's  opinion  ;  and  in  Agar  v.  Gurney  (r),  Sir  Thomas  Plumer, 
V.  C,  said,  that  his  opinion  was,  that  the  suitor  has  a  right  to 
the  Master's  judgment  upon  each  of  the  exceptions. 

The  Master,   having  heard  the  arguments,  and  looked   into  Master's  re- 
the  bill,  answers,  and  exceptions,  certifies  his  opinion  as  to  the  Port- 
sufficiency  or  insufficiency  of  the  answer  in  a  report  to  the 
Court 

The  Master  may  also  in  his  report,  if  he  shall  think  fit,  cer-  m ay  certify  by 
tify  by  whom,  and  in  what  proportions  (if  any,)  the  costs  of  the  whom  the 
exceptions  and  of  the  reference  thereon  ought  to  be  borne,  and  £™d  are 
upon  the  taxation  of  the  general  costs  of  the  cause,  regard  is  to 
be  had  to  the  certificate,  and  the  costs  are  to  be  taxed  and  allowed 
to  either  party  accordingly   (5).     We  have  before  seen  (f),  that  Time  for  an- 
the  Master  also  appoints  the  time  within  which  the  defendant  is  Bwering- 
to  put  in  his  further  answer.     And  the  20th  Order  of  May,  1845, 
provides  generally  that  "  in  all  cases  where  the  Master  is  author- 
ized to  appoint  the  time  for  any  proceeding,  or  to  enlarge  the  time 
allowed  for  any  proceeding  by  general  order,  he  may  further  enlarge 
any  time  so  appointed  or  enlarged  by  himself,  and  on  such,  if  any, 

(•)  Ante,  p.  628,  and  831.  (r)  2  Mad.  389. 

(p)  For.  Rom.  104.  (#)  19th  Order,  1833. 

(f)  1  V.  &  B.  331.  (()  See  page  886. 
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Master  may 
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time. 
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taining the 
Master's  re- 
port. 


May  be  en- 
larged. 


In  injunction 
causes. 


Whether 
Master  can  en- 
large time  al- 
lowed in  in- 
junction cau- 
ses for  obtain- 
ing report. 


terms  as  to  him  seems  just,  provided  the  application  for  such  en- 
largement is  made  before  the  expiration  of  the  time  previously 
allowed,  and  he  is  satisfied  that  such  enlargement  is  required 
for  the  purposes  of  justice,  and  not  with  a  view  to  create  unne- 
cessary delay." 

In  general,  the  plaintiff  must  procure  the  Master's  report  upon 
the  exceptions,  within  fourteen  days  from  the  order  of  reference ; 
for  the  16th  Order  of  May,  1845,  Art.  27,  provides,  "  that  the 
plaintiff  having  obtained  an  order  for  referring  to  the  Master  ex- 
ceptions to  a  defendant's  answer  for  insufficiency,  or  for  referring 
back  a  defendant's  answer  on  former  exceptions  for  insufficiency, 
is  to  obtain  the  Master's  report  thereon,  within  fourteen  days  from 
the  date  of  the  order,  or  within  such  further  time  as  the  Master 
shall  allow.  If  he  does  not,  the  answer  on  the  expiration  of  such 
fourteen  days,  or  further  time,  is  to  be  deemed  sufficient."  The 
19th  Order,  however,  specially  directs  that  the  Master  may  enlarge 
the  time  for  making  his  report  upon  exceptions,  in  all  cases  when 
the  time  is  not  limited  by  the  order  of  reference,  or  by  notice 
given  by  the  defendant  in  an  election  case. 

In  an  injunction  cause,  however,  the  16th  Order  of  May,  1845, 
Art.  28,  provides,  "  that  the  plaintiff  having  shown  exceptions  to 
a  defendant's  answer  for  insufficiency,  as  cause  against  dissolving 
an  injunction,  is  to  obtain  the  Master's  report  thereon  within  four 
days  after  the  date  of  the  order  to  refer  them.  If  he  does  not,  the 
injunction  is  dissolved." 

It  would  seem  as  if  the  Master  might  enlarge  the  time  for  mak- 
ing his  report  in  such  a  case  under  the  19th  Order,  which  directs 
that  the  Master  may  enlarge  the  time  for  making  his  report  upon 
exceptions,  "  in  all  cases  where  the  time  is  not  limited  by  the 
order  of  reference,"  or  by  notice  given  in  an  election  case ;  as 
the  limitation  of  time  to  four  days  does  not  arise  from  the  form 
of  the  order  of  reference,  but  from  the  operation  of  the  general 
rule  above  stated. 

Before  the  Orders  of  1845  came  into  operation,  there  was  no 
general  rule  requiring  the  plaintiff,  when  he  showed  exceptions 
for  cause  against  dissolving  an  injunction,  to  have  obtained  the 
Master's  report  within  four  days ;  but  it  was  the  custom  in  each 
case  specially  to  impose  such  terms  upon  him,  and  in  default  of 
compliance  with  such  terms,  the  injunction  was  dissolved.  The 
plaintiff,  however,  if  he  could  not  procure  the  report  within  the 
four  days,  was  permitted  to  proceed  with  the  reference  during 
the  period  generally  allowed  for  obtaining  the  Master's  report,  and 
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if  the  Master  reported  the  answer  insufficient,  the  plaintiff  might  For 

haye  mored  to  revive  the  injunction.  Insufficiency. 

The  28th  article  above  stated  seems  intended  to  continue  the 
same  practice,  for  in  the  event  of  the  report  not  being  obtained 
within  the  four  days,  it  only  directs  that  the  injunction  shall  be 
dissolved,  but  it  does  not  direct  that  the  answer  shall  be  deemed 
sufficient 

It  is  to  be  remarked,  that  it  has  always  been  the  rule,  that  if If  answer  re- 
the  Master  reported  the  answer  to  be  sufficient,  the  injunction  J^nt,  inj^inc- 
was,  ipso  facto,  dissolved,  without  further  motion  (u) ;  and  an  ex-  tion  dissolved ; 
caption  to  the  Master's  report  would  not  uphold  it  (z).     The  dis-  M  "J*0  the  OT" 
soJiition  of  the  common  injunction  also  necessarily  draws  with  tr"i  °  *  y 
it  that  of  an  order  to  extend  it  to  stay  trial  (y),  and  there  does 
not  seem  to  be  any  thing  in  the  Orders  of  May,  1845,  to  affect 
this  practice. 

As  the  injunction  is  dissolved  upon  the  Master's  report  of  the  Injunction  not 
insufficiency  of  the  answer,  so  that  it  cannot  be  upheld  by  the  ceptlon^to"" 
plaintiff's  taking  exceptions  to  the  Master's  report,  neither  can  it  report ; 
be  restored,  upon  motion,  till  such  exceptions  have  been  allowed. 
And  where  the  Master  had  reported  the  answer  insufficient,  and 
exceptions  were  taken  to  the  Master's  report,  upon  hearing  which, 
the  Court  was  of  opinion  that  the  answer  was  sufficient,  whereupon 
the  plaintiff  petitioned  for  a  rehearing,  the  Court  refused  to  revive 
the  injunction  till  the  rehearing  had  taken  place  (z).     Where,  but  may  be 
however,  an  injunction  has  been  dissolved  in  consequence  of  the  p^t  o  emiled 
Master  having  reported  the  answer  sufficient,  and  the  Court,  upon 
exceptions  to  the  Master's  report,  is  of  opinion  that  the  answer 
is  insufficient,  the  plaintiff  may   move    to    revive  the  injunc- 
tion (a). 

Where,  upon  exceptions  being  taken  to  an  answer,  the  defend-  When  excep- 

ant  submits  to  the  exceptions  before  reference,  or  the  Master.  *l0,ns  8U0m,t- 

1    .  n        ,  ,  .  '  ted  toor  al- 

upon  the  exceptions  being  referred,  reports  the  answer  msuffi-  lowed. 

cient,  the  defendant,  if  the  plaintiff  does  not  obtain  an  order  to 

amend  his  bill,  and  that  the  amendments  and  exceptions  may  be 

answered  at  the  same  time,  must  put  in  his  answer,  within  the 

time  limited  by  the  general  order,  or,  within  the  period  assigned 

for  that  purpose  by  the  Master's  report  (1) ;  and  a  subpoena  to  put  in  No  subpana 

for  a  better 
(«)  Scott  v.  Macintosh,  1V.&B.        (y)  Bishton  v.  Birch,  2  V.  &  V.  answer  neces- 
505;    Hutchinson   v.  Markham,    2    40.  Mrj. 

Mad.  355;  Pey to  v.  Hudson,  cited  ib.        (z)  Scott  v.  Mackintosh,  1 V.  &  B. 
(z)  Vipan  v.  Mortlock,  2  Mer.  479.    503. 

(a)  Botham  v.  Clark,  2  Cox,  428. 

(1)  See  Rule  64  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842. 
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Farther  an- 
swer may  be 
referred  in- 


When  deemed 
sufficient. 


u  ht-ttf  Arcwnr  *  rat  necessary  to  compel  him  to  do  so.  To*  tm 
%27t\.  Ordtfr  n:"  Mij,  1845,  directs,  "  that  after  the  aDowanra  o' 
or  *uhmwsi;ni  to  exceptions  to  an  answer  for  insufficiency,  j  a**- 
tendam  tf  a*  answer  within  the  time  appointed,  witi&out  Dam; 
ser**c  w*ji*  any  subpoena  to  make  a  better  answer." 

Tte  certificate  or  report  of  the  Master,  when  signed  b>  la- 
Ifciasu?*  is  taken  away  by  the  party  in  whose  favor  it  is  made.  ian 
r-nrned  to  the  Report  Office  to  be  filed.  This  report  requrra  :r* 
confirmation,  and  consequently  no  objection  to  it  can  be  tirnnirrt 
imo  the  Master's  office  (6). 

It  is  to  be  observed,  that  before  any  proceeding  is  taken  una 
the  Master's  report  upon  exceptions,  it  is  necessary  that  the  rensn 
should  be  actually  filed  (c),  and  therefore,  where  a  plaintiff,  afar 
the  Master  had  made  his  report  upon  exceptions,  but  before  n  mm 
filed,  obtained  an  order  for  an  injunction,  the  injunction  wk  aeu 
to  be  irregular  (d)  ;  and  so  if  a  plaintiff  obtains  an  order  far  taan 
to  amend,  and  that  the  defendant  may  answer  the  amendmeatfr  aac 
exceptions  at  the  same  time,  before  the  Master's  report  abiwcmj 
the  exceptions  has  been  filed,  it  will  be  discharged  (e).  Ii < 
scarcely  necessary  to  add,  that  if  such  an  order  be  obtained  1 
the  report  has  been  signed,  it  will  be  irregular  (/). 

It  seems  that,  under  the  18th  Order  of  May,  1845,  the 
has  the  same  power  to  enlarge  the  time  allowed  for  putting  ai  a 
further  answer,  as  he  has  with  respect  to  the  original  answer  (1). 
The  defendant,  however,  must  take  care  to  make  his  applicatioa 
before  the  time  fixed  in  the  report  has  expired,  otherwise  he  will 
be  in  contempt,  and  not  entitled  to  make  the  application  (g). 

If  the  defendant,  after  exceptions  allowed  or  submitted  to,  pats 
in  a  further  answer,  which  the  plaintiff  considers  insufficient,  the 
plaintiff  may  move  instanter  to  refer  the  answer  back  upon  the 
old  exceptions  (A). 

The  29th  Article  of  the  16th  Order  of  May,  1845,  directs  that 
if  the  answer  be  not  referred  back  on  the  old  exceptions  within 
fourteen  days  after  such  further  answer  put  in,  it  is  on  the  expira- 
tion of  such  fourteen  days  to  be  deemed  sufficient. 


(b)  Hind.  264. 

(c)  Beames's  Ord.  292, 

(d)  Wynne  v.  Jackson,  2  S.  &  S. 
226. 


33. 


(e)  Rushton  v.  Troughton,  2  Sim. 
i. 

(f)  Job  v.  Barker,  2  Swanst.  255 
(jg)  Wheat  v.  Graham.  5  Sim.  570. 
(X)  Hind.  261. 


(1)  See  Rales  of  New  York  Chancery,  55,  58,  59. 
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This  last  article  diminishes  by  one  week  (t)  the  time  previously  For 

..  ,  .        ...  Insafficiency 

allowed  in  a  like  case.  to  further  J 

In  the  case  of  a  second  answer,  no  new  exceptions  can  be  taken      Answers. 

unless  the  bill  has  been  amended,  (in  which  case,  as  we  shall  see  ^*^~*s^^~' 
,  .  !.«#.«..  •!  JNonewexcep- 

presently,  new  exceptions  may  be  taken  for  insufficiency  in  the  an-  tions. 

swer  so  far  as  it  is  applicable  to  the  amendments,)  but  the  refer- 
ence to  the  Master  must  be  upon  the  old  exceptions  (j). 

If,  upon  referring  the  further  answer  upon  the  old  exceptions,  it  Reference  of 
is  again  reported  insufficient  in  any  of  the  points  excepted  to,  the  mUBi  ^  upon 
defendant  may  put  in  a  third  answer,  which  may,  if  necessary,  be  the  old  excep- 
again  referred  upon  the  old  exceptions,  instanter  (1).    The  order  Uon*' 
for  such  reference  must,  at  all  events,  be  procured  and  served 
within  the  same  period  of  a  fortnight  from  the  filing  of  the  third 
answer  (k). 

But  the  7th  Order  of  1828  directs,  "  that  if  the  plaintiff  refers  But  particular 
a  defendant's  second  or  third  answer  for  insufficiency,  upon  the  mMtbe°point- 
old  exceptions,  the  particular  exception  or  exceptions  to  which  he  ed  out. 
requires  a  further  answer  shall  be  stated  in  the  order.11 

It  has  been  stated,  that,  although  a  further  answer  can  only  be  Where  bill 
referred  to  the  Master  upon  the  old  exceptions,  the  plaintiff  may,  exceptions 
if  the  bill  has  been  amended,  deliver  new  exceptions  applying  to  taken  to 
any  part  of  the  amendments  which  he  does  not  think  sufficiently  amen  ment8# 
answered  ;  such  new  exceptions,  however,  must  not  extend  to  any 
matter  which  was  contained  in  the  bill  as  originally  filed  (/). 

When  this  has  been  the  case,  the  plaintiff  must  go  before  the 
Master  upon  the  old  exceptions,  as  they  apply  to  the  original  bill, 
and  upon  new  exceptions  as  to  the  new  matter  introduced  by  the 
amendments  (m)  (2).  In  such  case,  however,  he  may  have  the 
Master's  judgment  upon  the  answer  to  the  amendments  with  re- 
ference to  such  parts  of  the  original  bill  as  applies  to  them.  If 
the  original  words  apply  to  the  amendments,  the  Master,  in  consid- 
ering whether  the  answer  is  sufficient  as  to  the  amendments,  must 
take  into  his  consideration  every  thing  in  the  amended  bill  that 
gives  a  construction  to  the  amendments  (»). 

(t)  6th  Order,  April,  1828.  (I)  Ibid. 

Partridge  v.  Haycraft,  11  Ves.        (m)  Ibid 


570. 


(*)  16  Ord.  May,  1845,  Art.  29. 


(»)  Per  Lord  Eldon,  ibid. 


(1)  A  second  or  third  answer  must  be  referred  to  the  same  Master  as  the 
first,  if  he  is  in  office  and  competent  to  act.  Leggett  v.  Dubois,  3  Paige, 
377. 

(2)  See  Hart  v.  Small,  4  Paige,  333;  Bennington  Iron  Co.  v.  Campbell, 
2  Paige,  159 ;  Eager  v.  WiswaU,  2  Paige,  369. 
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The  proceedings  before  a  Master  upon  a  second  or  third  refer- 
ence for  insufficiency  are  precisely  the  same  as  upon  a  first ;  the 
Master,  however,  in  deciding  upon  the  exceptions,  is  not  to  look 
at  the  second  or  third  answer  only,  but  he  must  look  at  it  in  con- 
nection with  the  preceding  answer  (o). 

If  the  Master,  upon  looking  into  the  answers  in  the  manner 
above  stated,  shall  still  be  of  opinion  that  no  sufficient  answer  is 
given  to  the  matter  originally  excepted  to,  he  must  report  accord- 
ingly. 

If  it  be  a  second  answer  only  which  has  been  referred  to  the 
Master,  he  must  fix  the  time  for  putting  in  a  further  answer,  and 
specify  the  same  in  his'  report,  from  the  date  whereof  such  time 
shall  run.  If  the  reference  be  of  a  third  answer,  such  an  addition 
to  the  report  seems  to  be  unnecessary,  the  consequence  resulting 
from  a  third  answer  reported  insufficient  being,  as  we  shall  pres- 
ently see,  different  from  those  resulting  from  a  second  insufficient 
answer. 

By  the  10th  Order  of  1828,  it  is  provided,  that,  "  upon  a  third 
answer  being  reported  insufficient,  the  defendant  shall  be  exam- 
ined upon  interrogatories  to  the  points  reported  insufficient,  and 
shall  stand  committed  until  such  defendant  shall  have  perfectly  an- 
swered such  interrogatories,  and  shall  pay,  in  addition  to  the  4L 
costs  heretofore  paid,  such  further  costs  as  the  Court  shall  think  fit 
to  award"  (1).  v 

It  appears  that,  in  Lord  Bacon's  time,  a  defendant  was  allowed 
to  put  in  four  insufficient  answers,  and  it  was  not  until  the  fourth 
had  been  certified  insufficient  that  he  was  to  be  committed  "  until 
he  had  made  perfect  answer,  and  to  be  examined  upon  interroga- 
tories touching  the  points  defective  in  his  answer  (o)."  Lord 
Clarendon's  Orders,  made  about  the  year  1661  (p),  repeat  the 
same  rule. 

The  effect  of  the  10th  Order  of  1828,  is  to  affix  the  same  conse- 


(o)  Farquharson  v.  Balfour,  1  Turn. 
&Ru 


189. 


(©)  Beames's  Ord.  28. 
(p)  Ibid.  183. 


(1)  See  Rule  64,  of  the  New  York  Rules  in  Chancery.  2  Rev.  Stat.  (N. 
Y.)537,  §  12;  ib.  540,  §  37. 

By  the  17th  Rule  of  the  Reg.  of  Prac.  in  Chan,  in  Mass.,  upon  a  second 
answer  being  adjudged  insufficient,  upon  the  same  exceptions  as  those  before 
allowed,  costs  shall  be  doubled  by  the  Court,  and  the  defendant  may  be  ex- 
amined upon  interrogatories  and  committed  until  he  shall  answer  them  ;  or 
the  plaintiff  may  move  the  Court  to  take  so  much  of  the  bill  as  is  not  an- 
swered, for  confessed,  and  may  file  his  replication,  procure  commissioners, 
and  take  testimony  in  the  usual  manner. 
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quences  to  a  third  insufficient  answer  as,  under  the  Old  Orders,    WjJ®°  th,rd 
resulted  from  a  fourth.  Insufficient. 

It  has  been  before  stated  (q),  that,  where  process  of  contempt  N*^"s^^' 
has  been  issued  against  a  defendant,  for  want  of  an  answer,  he  is  Defendant  in 
entitled  to  be  discharged  from  his  contempt  immediately  upon  put-  tied  to  die- 
ting in  his  answer  and  paying  or  tendering  the  costs  of  contempt ;  charge  on 

7*,  -.,.»..  i  .  *  putting  in 

and  that  where  a  defendant  is  in  actual  custody  upon  process  of  aniwej 

contempt,  the  Court  will  not  detain  him  in  custody  till  the  suffi- 
ciency of  his  answer  has  been  decided  upon.     This  lenity  of  the 
Court,  however,  did  not,  under  the  old  practice,  extend  beyond 
the  fourth  answer,  and  is  now  limited  to  the  third  answer.     For  ^S^JJ^J 
if,  upon  the  third   answer   being   referred  upon  the  old  excep-  ewer,  he  may 
tions,  the  Master  report  it  insufficient  in  any  of  the  points  ex-  he  committed 
cepted  to,  the  plaintiff  may,  upon  the  report  being  filed,  move  that  interrogato- 
the  defendant  may  be  examined  before  the  Master,  upon  interrog-  "•■• 
atones,  to  the  points  wherein  his  answer  is  reported  insufficient, 
and  that  he  may  stand  committed  until  he  shall  perfectly  answer 
the  interrogatories,  and  the  Court  make  further  order  to  the  con- 
trary (r). 

The  effect  of  the  order  made  upon  this  motion  is,  that  the  de- 
fendant is  ipso  facto  committed  to  the  Queen's  Prison,  as  a  con- 
temner of  the  Court,  until  he  shall  have  perfectly  answered  the 
interrogatories,  &c.  (1).  It  seems  that,  in  order  to  save  the  de- 
fendant from  the  consequences  of  a  third  answer  being  reported 
insufficient,  the  Court  will,  upon  his  putting  in  a  fourth  answer, 
direct  the  Master  to  suspend  his  report  upon  the  reference  of  the 
third  answer  (s). 

The  order  of  committal  being  entered  and  passed,  a  copy  of  it  Defendant  be- 
mustbe  delivered  to  the  Tipstaff  of  the  Court,  who  will  proceed  man^ot 
to  arrest  the  defendant.     If  the  defendant  is  arrested,  he  should,  mitted  to  close 
in   strictness,  be  taken   to   the  Queen's  Prison ;    but  in  Farqu-  CUitody- 
harson    v.  Balfour  (t),  the   defendant,   being   a  gentleman   ad- 
vanced in  years,  was,  by  the  order  of  the  Court,  allowed  to  re- 

(q)  Ante,  p.  561  ;  and  Bailey  v.  course  somewhat  different  from  that 

Bailey,  11  Vet.  151.  adopted  in   Farquharson  v.  Balfour, 

(r)  Farquharson  v.  Balfour,  1  Turn,  was  pursued. 

&  Rum.  184.     Vide  etiam,  Gower  v.  (#)  Russell  v.  Dight,  V.  C.  Jan.  16. 

Lady  Baltinglass,  1  Cha.  Ca.  66 ;  and  1834,  Cooke's  Orders,  p.  7. 

Turn.  &  Ruas.  193,  notis ;  where  a  (t)  Ubi  supra. 


(1)  In  New  York  the  officer  will  not  be  required  to  confine  the  defendant 
In  prison,  or  otherwise  to  restrain  him  of  his  personal  liberty,  except  so  far 
as  shall  be  necessary  to  secure  his  personal  attendance.  2  Rev.  Stat.  (N. 
Y.)  540,  §37. 
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main  at  an  hotel  in  the  neighborhood  of  Lincoln's  Inn,  in  the 
custody  of  the  Tipstaff,  till  his  examination  should  be  com- 
pleted (1). 

It  is  to  be  noticed,  that,  in  the  above  case,  before  the  defendant 
could  be  taken  into  custody  under  the  order,  exceptions  were 

ceptions  to  re-  taken,  on  his  behalf,  to  the  Master's  report,  and  that,  upon  appli- 
cation to  the  Court  to  hear  them  instanter,  and  in  the  mean  time 

But  exceptions  to  discontinue  the  process  of  contempt,  the  Cdurt  refused  the 
application,  unless  the  defendant  would  render  himself  amenable 
to  the  process  :  whereupon  the  defendant  rendered  himself  amena- 
ble by  appearing  upon  the  floor  of  the  Court ;  and  the  exceptions 
to  the  Master's  report  were  then  called  on  for  argument,  and  over- 
ruled (u). 

It  may  be  observed,  that,  under  the  old  practice,  it  was  held, 
that  if  a  defendant,  after  his  plea  was  overruled,  put  in  three  in- 
sufficient answers,  the  Court  would  not  commit  him  to  be  exam- 
ined upon  interrogatories,  as  if  he  had  put  in  four  insufficient  an- 
swers (x) ;  and  it  is  presumed,  that,  since  the  alteration  in  the 
practice  before  referred  to,  by  which  the  consequences  of  a  third 
insufficient  answer  are  rendered  the  same  as  those  which,  under 
the  old  practice,  resulted  from  a  fourth,  if  a  defendant  should, 
after  plea  overruled,  put  in  two  answers  which  are  insufficient, 
he  will  not  be  liable  to  the  consequences  of  a  third  insufficient  an- 
swer. 

If  a  plaintiff,  having  obtained  the  order  that  the  defendant 
should  be  examined  upon  interrogatories  before  the  Master,  &c., 
means  to  exhibit  interrogatories,  he  must,  if  the  defendant  is  in 
custody,  do  so  immediately  (y),  The  interrogatories  are  drawn 
by  Counsel,  but  must  be  settled  by  the  Master,  care  being  taken 
that  they  go  directly  to  the  points  as  to  which  the  exceptions  are 
sustained,  and  it  will  be  for  the  Master  to  judge  whether  they  have 
a  direct  reference  to  those  points  or  not  (z)  (2). 


heard  in 
Court. 


After  plea 
overruled,  de- 
fendant may 
put  in  two  in- 
sufficient an- 
swers without 
being  com- 
mitted. 


Interrogato- 
ries. 


(u)  Ibid. 

(i)  Clotworthy  v.  Mellish,  1  Cha. 
Ca.  279. 
(y)  Farquharson  v.  Balfour,  1  Turn. 


&  Russ.  191. 

(2)  Farquharson  v.  Balfour,  1  Turn. 
&  Russ.  203. 


(1)  See  2  Rev.  Stat.  (N.  T.)  540,  §  37. 

(2)  In  the  case  of  People  v.  Rogers,  2  Paige,  103,  upon  the  defendant  be- 
ing brought  before  the  Chancellor  upon  an  attachment,  an  order  was  entered 
directing  the  relator  to  file  interrogatories  specifying  the  facts  and  circmn- 
stances  alleged  against  the  defendant,  and  to  serve  a  copy  upon  him ;  and 
that  the  defend 


four  hours. 


endant  put  in  written  answers  thereto,  upon  oath,  within  twenty- 
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In  Farquharson  v.  Balfour,  the  interrogatories  which  had  been    When  third 
prepared  were  handed  up  to  the  Court,  and  a  special  order  was    in-llfficiont. 
made  referring  it  to  the  Master  to  settle  them ;  it  is  presumed,  v^~s/-~<w 
however,  that,  in  future,  such  an  order  would  be  considered  un-  Interrogatories 
necessary,  and  that  the  Master  would,  upon  the  authority  of  that    ow  M 
decision,  take  upon  himself  the  settlement  of  the  interrogatories 
without  an  order  for  the  purpose. 

The  Master  having  certified  that  he  had  settled  the  interroga-  <?r<kr  for  dc- 
tories,  a  motion  was  made,  on  the  part  of  the  plaintiff,  that  the  de-  tend  the  Mas- 
fendant  might  be  ordered  to  attend  before  the  Master  to  answer  ter  to  be  exam- 
the  interrogatories  personally,  or,  if  he  did  not,  that  he  should  be  me 
committed  to  the  Fleet  (1) ;  upon  which  occasion  an  order  was 
made  "  that  the  defendant  should  personally  attend  the  Master,  and 
be  examined  upon  the  interrogatories  exhibited  by  the  plaintiff,  and 
that  the  Master  should  be  at  liberty  to  repeat  the  interrogatories, 
or  any  of  them,  as  the  Master  might  think  fit.'1 

On  the  hearing  of  the  motion  which  led  to  the  last-mentioned  Defendant 
order,  the  question  whether  the  defendant  might  be  attended  by  {IJfjL ^un*  ' 
counsel  upon  his  examination  before  the  Master,  was  discussed,  sel. 
when  Lord  Eldon  expressed  his  opinion  to  be,  that  the  defendant 
might  have  the  benefit  of  counsel's  advice,  and  that  notwithstand- 
ing the  direction  in  Gower  v.  Lady  Baltinglass  (a),  that  the  counsel 
should  be  in  the  next  room,  the  counsel  might  be  in  the  room  during 
the  examination. 

With  reference  to  the  mode  of  conducting  the  examination,  his  Course  of  pro- 
Lordship  strongly  recommended  to  the  parties  that  the  mode  of  ^Maater  *** 
examination  should  be  this,  viz. :  —  That  the  defendant  should  be 
allowed  to  put  in  a  written  examination  to  the  interrogatories,  and 
that  then  he  should  attend  the  Master,  for  the  Master  again  to  put 
to  him  each  or  any  of  the  questions  which  he  might  think  not  suffi- 
ciently answered.  His  Lordship,  however,  said,  that  if  the  plain- 
tiff would  not  consent  to  that  mode  of  proceeding,  he  could  not 
order  it,  but  he  intimated  that  the  defendant  might,  upon  going 
before  the  Master,  have  his  examination  in  his  hand,  and  refer  to 
it  as  memorandum  of  what  answer  he  was  to  give.  The  mode  of 
examination  adopted  by  the  Master,  and  which  was  subsequently 

(a)  1  Cha.  Ca.  66;  cited  Turn.  &  Rugs.  193,  n. 

(1)  It  would  be  advisable,  if  an  actual  order  of  commitment  is  made,  to  pro- 
ride  in  it,  that  the  sheriff  be  at  liberty  to  carry  the  defendant  before  the  Mas- 
ter at  such  time,  and  from  time  to  time,  aa  the  Master  shall  appoint,  to  be 
examined.    1  Hoff.  Ch.  Pr.  354. 


fiQft 
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approved  of  by  the  Lord  Chancellor,  waa  as  follows :  —  A  written 
answer  to  the  interrogatories  was  prepared  and  carried  in  by  the 
defendant  to  the  Master,  who  compared  the  answer  with  the  inter- 
rogatories, and  then  determined  whether  or  not  it  was  satisfactory. 
In  the  points  in  which  the  Master  considered  the  answer  to  be  un- 
satisfactory, the  defect  was  supplied  by  the  personal  examination 
of  the  defendant  till  the  Master  was  of  opinion  that  the  answer  was 
sufficient  (b)  (I). 

The  plaintiff  is  entitled  to  no  notice  of  the  defendant's  being  un- 
der examination,  and  has  no  right  to  attend  before  the  Master. 

The  defendant  having  passed  his  examination  to  the  satisfaction 
of  the  Master,  the  Master  reports  the  same  to  the  Court  (c).  The 
defendant,  however,  is  not  entitled  to  his  discharge  out  of  custody 
upon  the  Master's  report  of  the  sufficiency  of  his  examination  till 
the  plaintiff  has  had  an  opportunity  of  perusing  the  examina- 
tion (d)  (2).  The  plaintiff  has  also  a  right,  before  the  defendant 
is  discharged,  to  see  all  the  documents  mentioned  in  the  schedules, 
or  referred  to  in  the  examination,  if  they  are  so  mentioned  or  re- 
ferred to,  that,  in  the  case  of  an  answer,  they  would  have  made 
part  of  the  answer  (c). 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  the  proper 
mode  of  discussing  the  sufficiency  of  the  defendant's  examination 
in  a  case  of  this  description  is  to  consider  it  upon  the  old  excep- 
tions with  respect  to  any  of  the  original  interrogatories  in  the  bill 
remaining  unanswered,  and  upon  new  exceptions  with  reference  to 
any  new  questions  which  the  Master  may  have  introduced  in  set- 
tling the  interrogatories.  In  the  above  case  of  Farquharson  v. 
Balfour,  however,  he  expressed  a  wish  to  hear  counsel  on  the  point, 
but  the  question  of  insufficiency  was  ultimately  discussed  upon 
the  motion  for  the  discharge  of  the  defendant,  when  the  Lord 
Chancellor  was  of  opinion,  that  the  examination,  taking  it  alto- 
gether, would  be  sufficient  if  the  defendant  would  make  an  affida- 

(b)  Farquharson  0.  Balfour,  1  Turn.        (d)  Ibid.  202. 
&  R.  200.  (e)  Ibid. 

(c)  Ibid.  201. 


(1)  By  the  Rule  105  of  the  New  York  Chancery  Rules,  the  Master  is 
authorised  to  examine  the  defendant,  either  upon  written  interrogatories  or 
viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 
require ;  the  examination  being  at  the  time  taken  down  by  the  Master,  or  by 
his  clerk  in  his  presence,  and  preserved,  in  order  that  it  may  be  used  by  the 
Court,  if  necessary. 

(2)  On  filing  the  Master's  report  or  certificate,  and  notice  thereof,  if  the 
defendant  does  not  except  to  the  same  within  eight  days,  in  New  York,  the 
report  will  become  absolute.    Case  v.  Abeel,  1  Paige,  630. 
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vit  that  he  had  not  in  his  possession,  and  had  no  recollection  of,  For 

the  contents  of  a  letter  which  he  had  set  forth  in  some  of  the  earli-  ^^^^ 
er  proceedings  in  the  cause  with  so  much  particularity  as  to  induce 
a  belief  that  he  must  have  had  it  in  his  possession,  but  to  which 
he  had  not  adverted  in  his  answer  to  the  interrogatories. 

The  defendant  afterwards  made  the  affidavit  required  by  the  9rde_r  for 

*  J  disc  barge. 

Lord  Chancellor,  whereupon  an  order  was  made  that  he  should  de- 
posit with  the  Master  upon  oath,  the  deeds,  books,  papers,  and 
writings  mentioned  in  the  schedules  to  his  answers  and  examina- 
tions ;  and  thereupon,  and  upon  his  paying  to  the  plaintiff  the  costs, 
charges  and  expenses  already  taxed,  and  giving  security,  to  be  al- 
lowed of  by  the  Master,  for  the  payment  of  such  further  costs, 
charges  and  expenses  as  the  Court  should  award,  it  was  ordered 
that  he  should  be  discharged  out  of  custody  as  to  his  contempt, 


With  respect  to  the  costs  of  scandal  or  impertinence,  we  have  Costs  (1). 
before  seen  that  the  Master,  having  found  any  pleading  or  mat- 
ter depending  before  the  Court  to  be  or  not  to  be  scandalous  or 
impertinent,  is  to  direct  by  whom  the  costs  of  and  consequent 
upon  the  reference  are  to  be  paid  (g). 

It  seems,  moreover,  that  where  a  defendant  submits  to  answer 
the  exceptions  before  any  order  of  reference  is  made,  he  must 
pay  to  the  plaintiff  20s.  costs  (A) ;  and  that  if  he  submits  after  an 
order  of  reference  has  been  made,  but  before  the  report,  he  must 
pay  30s.  costs  (t ). 

With  respect  to  the  costs  of  insufficiency  under  the  old  practice 
of  the  Court,  if  the  answer  was  reported  insufficient,  the  defen- 
dant was  (if  it  was  a  first  answer)  to  pay  40s.  costs,  when  the  an- 
swer was  put  in  by  the  defendant  in  person,  but  if  put  in  by  com- 
mission, 50s.  (2).  If  it  was  a  second  answer  the  defendant  was 
to  pay  60s.  costs,  and  upon  the  third  answer,  80s.  costs,  and  upon 
the  fourth  answer  5/.  (i),  with  the  costs  of  the  contempt  if  the  plain- 
tiff availed  himself  of  the  right  of  commitment  (/).    This  rule  is 

(/)  Farquharson  v.  Balfour,  1  (»)  1  Smith's  Gha.  Pr.  3rd  ed.  395. 
Tarn.  A  R.  200.  (A)  Beames's  Ord.  183. 


uK 


;)  Ante,  p.  889;  43d  Order,  May,        (J)  Ibid.;  and  Beames  on  Coats, 
(a)  Ante,  p.  885,886. 

Q)  See  Rules  68, 59, 60,  63,  of  the  New  York  Chancery. 
0e)  See  Rule  65  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
State*,  January  Term,  1842. 
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it  has  been  directed,  "  that  the  Master  to  whom  any  exceptions 
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for  insufficiency  shall  be  referred,  shall  be  at  liberty,  in  making  a 
report  upon  such  exceptions,  if  he  shall  think  fit,  to  certify  by 
whom  and  in  what  proportions  (if  any)  the  costs  of  such  excep- 
tions and  of  the  reference  thereon  ought  to  be  borne."  It  is  also 
ordered  that  regard  shall  be  had  to  such  certificate  in  taxing  tbe 
costs,  under  the  28th  Order  of  1828,  by  which  it  is  directed 
that  "  when  a  plaintiff  obtains  a  decree  with  costs,  then  the  costs 
occasioned  to  the  plaintiff  by  the  insufficiency  of  the  answer  of 
any  defendant,  shall  be  deemed  to  be  part  of  the  plaintiff's  costs 
in  the  cause,  such  sum  or  sums  being  deducted  therefrom  as  were 
paid  by  the  defendant,  according  to  the  course  of  the  Court,  upon 
exceptions  to  the  answer  being  submitted  to  or  allowed." 

The  costs  of  insufficient  answers  are  recovered  by  the  usual 
process  of  subpoena  and  attachment ;  and  it  is  to  be  observed  that 
if  a  first  or  second  answer  is  reported  insufficient,  the  plain- 
tiff will  not,  by  accepting  a  further  answer,  waive  his  right  to 
the  costs  already  due  to  him  for  the  insufficiency  of  the  former 
answer  (m). 

The  opinion  of  the  Master  in  matters  of  scandal,  impertinence, 
or  insufficiency,  is  conclusive,  unless  by  excepting  to  the  Mas- 
ter's report  (1)  or  certificate,  either  of  the  parties  bring  the 
matter  on  for  discussion  in  Court,  and  there  obtain  a  different 
judgment  (n). 

There  is  little,  if  any,  difference  between  the  practice  as  to  ex- 
ceptions to  a  report  upon  a  reference  for  scandal  or  impertinence, 
and  one  upon  a  reference  for  insufficiency  ;  and  the  rules  of  prac- 
tice by  which  the  proceedings  are  governed,  are  in  both  cases 
nearly  the  same.  In  neither  case  should  exceptions  to  the  Mas- 
ter's report  be  filed  till  the  report  has  been  filed  (o) ;  but  in  the 
case  of  a  reference  for  scandal  or  impertinence,  when  the  Master 
has  reported  the  answer  to  be  scandalous  or  impertinent,  the  de- 
fendant, if  he  means  to  except  to  the  report,  should  do  so  be- 
fore the  Master  has  proceeded  to  expunge  the  impertinent  matter, 
as  no  exceptions  can  be  taken  after  the  impertinent  matter  has 
ceased  to  appear  on  the  record  (p).    And  by  the  41st  Order  of 
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(m)  Brotherton  v.  Chance,  Bunb.        (o)  Ante. 


(»)  Hind.  271. 


w&Wp*'-* 


Wm 


404; 
.  181. 


Craven   ». 


(1)  See  Rule  62  of  the  New  York  Chancery ;  Case  v   Abeel,  1  Paige, 
630. 


Of  Exceptions  to  Answers.  901 

May,  1845,  "  upon  the  expiration  of  four   days  from   the  filing  Exceptions  to 
of  the  Master's  report,   if  no  exception  to  it  has  been  filed,  or  if      aJJJJrt," 
no  order  to  set  down  any  such  exception  has  been  served  within 
four  days  from  the  filing  thereof,  the  scandalous  or  impertinent 
matter  may  be  expunged  "  (I). 

In  cases  of  insufficiency  also,  it  is   advisable  for  the  party  in-  In  cases  of  in- 
tending to  except,  to  be  expeditious,  because  if  a  motion  is  made  Bufficienc7- 
for  leave  to  amend,  and  for  the  defendant  to  answer  amendments  where  plain- 
and  exceptions  together,  and  the  order  is  made  and  served  before  tiff  obtains  an 
the  exceptions  to  the  report  are  set  down,  the  exceptions  go  for  fendantto  an- 
nothing,  and  the  defendant  will  be  precluded  from  excepting  to  aweramend- 
the  report.     But  if  the  exceptions  are  set  down  before  the  order  ^"^J^^e 
is  served,  then  the  order  for  the  defendant  to  answer  the  amend-  same  time, 
ments  and  exceptions  together  is  too  late  (q)  (2). 

In  the  recent  case  of  Zulueta  v.  Ardouin   (r),  the  defendant  Defendant  in 
filed  exceptions  to  the  Master's  report  on  the  same  day  that  the  CJJJJ^fJJJJi" 
Master  found  his  answer  insufficient  :  on  the  following  morning  exceptions  to 
the  plaintiff  served  the  defendant  with  an  order  for  leave  to  amend,  M" *«''•  «- 
and  that  the  defendant  should  answer  the  amendments  and, excep- 
tions together  ;  notwithstanding  which,  the  defendant  afterwards, 
and  in  the  course  of  the  same  day,  obtained  and  served  an  order 
to  set  down  his  exceptions  to  the  Master's  report    Under  these 


«# 


r .  Farqnharson  v.  Balfour,  Jacob,    Hare,  624. 

;  Earl  of  Olengall  v.  Bland,  1        (r)  1  Phill.  3GB. 


(1)  See  Foote  t>.  Van  Raust,  1  Hill  Ch.  185;  56th  Role  of  New  York 
Roles  in  Chancery. 

(2)  In  New  York  it  is  provided  by  general  rules,  that  the  report  must  be 
delivered  to  the  plaintiff,  who  must  forthwith  file  it.  No  order  to  confirm  it 
need  be  entered.  It  becomes  absolute  as  ajrainst  the  plaintiff,  within  eight 
days  after  it  is  filed,,  which  time  is  allowed  him  to  except.  Notice  of  its  be- 
ing filed  must  be  given  to  the  adverse  party,  who  may  file  exceptions,  within 
eight  days  after  such  notice ;  and  if  he  do  not  except  within  that. time,. it 
becomes  absolute  against  him  also.  Where  no  exceptions  are  submitted  to, 
or,  on  a  reference,  allowed  by,  the  Master,  the  answer  is  deemed  sufficient, 
rrom  the  time  when  the  report  becomes  absolute  against  the  plaintiff.  New 
York.Chanc.  Rule  56.  If  the  plaintiff,  on  receiving  an  unfavorable  report, 
should  neglect  to  file  it,  it  would  seem,  that  the  answer  is  sufficient,  as 
against  him,  at  the  expiration  of  eight  days  from  the  time  allowed' for -filing. 
1  Hoff.  Ch.  Pr.  249. 

By  the  B3rd  Rule  of  the  Equity  .Rules  of  the  Supreme  Court  of  the  United 
States,  it  is  provided  that,  "  the  Master,  as  soon  as  his  report  is  ready,  shall 
return  the  same  into  the  Clark's  office,  and  the  day  of  the  return  shall  be  en- 
tered by  the  Clerk  in  the  order  book.  The  parties  shall  have  one  month 
from  the  time  of  filing  the  report,  to  file  exceptions  thereto ;  and  if  no  ex- 
ceptions are  within  that  period  filed  by  either  party,  the  report  shall  stand 
.  confirmed  on  tjie  next  rule  day  after  the  month  is  expired.  If  exceptions 
are  filed,  they  shall  stand  for  hearing  before  the  Court^  if  the  Court  is  then 
in  season,  or  if  not,  then  at  the  next  sitting  of  tjie  Court, ; which  ahap  b* 
heJd  thereafter  by  adjournment  or  otherwise. 
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Exceptions     circumstances,  Lord  Lyndhurst,  upon  appeal,  although  he  refused 

"J  8     "  to  discharge  the  order  for  leave  to  amend,  and  for  the  defendant 

v^^-s/-^w  to  answer  the  amendments  and  exceptions  at  the  same  time,  yet 

Permitted  m  a  ma(je  an  order  that  the  exceptions  should  remain  on  the  file,  and 
special  case. 

that  the  defendant  should  be  at  liberty  to  take  such  steps  as  might 

be  necessary  for  the  purpose  of  having  them  heard,  upon  the  con- 
dition of  payment  of  costs  by  the  defendant,  and  upon  the  ground 
"  that  there  had  been  so  much  diligence  and  activity  on  tbe 
part  of  the  defendant,  that  he  had  been  beaten  by  so  very  little 
in  what  might  not  improperly  be  called  a  race  between  the  parties, 
that  he  was  entitled  to  indulgence"  (r)  (1). 
«...  _       Moreover  the  mere  act  of  filing  the  exceptions  and  paying  the 

tions  to  Mas-     deposit,  will  not  preclude  the  adverse  party  from  proceeding  for 

tor's  report,      nis  costs :  in  which  case,  the  defendant  may  be  so  situated  as  not 

does  not  pre- 

vent  proceed-   to  be  able  to  prepare  exceptions  and  procure  an  order  for  setting 

ings  for  costs  them  down  with  the  registrar,  before  service  of  the  subpoena  for 
costs,  when,  if  he  does  not  pay  the  costs,  an  attachment  may  be 
issued  against  him,  and  he  will  be  in  contempt,  and  thereby  ren- 
dered incompetent  to  file  his  exceptions,  till  his  contempt  has  been 
cleared  (5). 
Costs  cannot  It  is  to  be  observed,  that  if  the  costs  of  an  insufficient  answer 
if  Master?  re-  are  P*"*  uPon  8erv*ce  OI"  a  subpoena  for  costs,  or  upon  the  execu- 
port  overruled,  tion  of  an  attachment  for  non-payment,  they  can  never  be  recov- 
ered, although  the  exceptions  to  the  Master's  report  should  be  al- 
lowed ;  if  therefore,  a  defendant  finds  himself  in  such  a  predica- 
ment that  he  cannot  get  his  exceptions  to  the  Master's  report  set 
down  with  the  usual  formalities,  before  the  subpoena  for  costs  is  is- 
sued, he  should  keep  out  of  the  way  so  as  to  avoid  personal  ser- 
vice of  the  subpoena  till  after  the  exceptions  are  set  down,  and  then 
apply  to  the  Court,  by  motion  or  petition,  with  a  certificate  an- 
nexed of  the  exceptions  being  filed,  stating  the  case  as  it  is,  and 
that  the  exceptions  are  set  down  and  no  delay  made,  and  praying 
that  the  subpoena  for  costs,  or  the  process  which  has  issued  for 
non-payment  of  them,  may  be  stayed,  and  the  Court  will,  in  such 
case,  interfere  and  relieve  the  party  (f ). 

Jr)  Zulueta  v.  Ardouin,  1  Phill.    ntbpana  for  costs,  see  App.  Orders, 
.  May,  1845. 

(#)  Hind.  274.    For  the  form  of  a        (r)  Hind.  274. 

(1)  In  New  York  either  party  may  except  to  the  report.  Exceptions  by 
the  plaintiff  must  be  put  in  within  eight  days  after  the  report  is  filed,  and 
exceptions  by  the  defendant  within  eight  days  after  he  receives  notice  that 
it  is  filed.    Rule  56,  in  Chancery. 
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At  all  events  it  is  necessary,  when  the  answer  is  reported  in-  Exceptions 
sufficient,  that  the  exceptions  should  be  filed,  and  the  deposit  ^y^S^t " 
paid  to  the  Registrar,  and  the  order  for  setting  them  down  pro-  v^-v-^x 

cured  and  served  before  the  time  fixed  by  the  Master's  report,  ExcePtioDa '  * 
.  J  r        report  must  be 

within  which  the  defendant  must  put  in  his  further  answer  has  expir-  set  down  he- 
ed, for  otherwise  the  defendant- will  be  in  contempt :  and  if  a  party  fore  tiine  for 
.     .  A  r         x  .  r    .  r      \.  answering  ex- 

be  in  contempt  for  not  putting  in  a  better  answer,  the  mere  act  of  pired. 

filing  and  setting  down  exceptions  to  the  report  will  not  suspend 
the  execution  of  any  process  which  may  have  been  issued  (u). 

The  defendant  should  also,  if  the  Master  has  reported  his  an- 
swer insufficient,  except  to  the  report  before  he  puts  in  a  further 
answer,  for  it  has  been  held,  that  where  a  first  answer  is,  upon 
exceptions,  reported  insufficient,  the  defendant,  if  he  submits  to  Filing  further 

put  in  a  further  answer  without  excepting  to  the  report,  admits  "swer,  pro- 

vents  exceD- 
that  he  ought  to  answer  all  the  matter  excepted  to,  and  that  he  tions  to  Mas- 
must,  therefore,  answer  fully  to  all  the  points  comprised  in  the  tor's  report. 
exceptions,  and  cannot  afterwards,  by  excepting  to  the  report  made 
upon  a  reference  of  his  second  answer,  raise  the  question  whether 
he  ought  to  be  compelled  to  answer  the  exceptions  or  not :  and 
upon  this  ground,  where  exceptions  were  taken  which  extended 
to  matters  not  charged  in  the  bill,  and,  upon  reference,  the  Mas- 
ter reported  the  answer  insufficient,  whereupon  the  defendants,  in- 
stead of  excepting  to  the  Master's  report,  put  in  a  further  an- 
swer which  fully  answered  the  charges  in  the  bill,  but  did  not  ex- 
tend to  those  parts  of  the  exceptions  which  were  not  founded  on 
the  bill,  and  the  Master,  upon  a  second  reference,  reported  the 
answer  to  be  still  insufficient,  the  Court,  upon  exceptions  to  the 
Master's  report,  ruled  that,  inasmuch  as  the  defendants  did  not 
except  to  the  first  report,  but  had  since  answered,  they  had  ad- 
mitted that  they  ought  to  answer  all  the  matter  of  the  excep- 
tions (x). 

It  seems  however,  that  where  a  defendant's  objection  involves  Unless  his  ob- 
any  general  principle  upon  which  he  claims  an  exemption  from  Jection  be 

•  *u  /*u    j-  l.     •  i_*      l      .S     .  founded  on 

answering,  as  that,  the  discovery  sought  might  subject  him  to  pains  Bome  general 

and  penalties,  &c,  and  his  exceptions  are  overruled,  he  may,  if  principle, 
he  has  by  any  accident  slipped  his  time,  or  otherwise  precluded 
himself  from  excepting  to  the  report,  and  upon  exceptions  to  his 
second  answer,  a  like  report  is  made,  bring  the  question  before 
the  Court  upon  exceptions  to  the  report  upon  the  second  answer 
(y).    In  a  case,  where  exceptions  were  allowed  by  the  Master,  and 

(«)  Ibid.  (y)  Finch  o.  Finch,  2  Ves.  491. 

(z)  Crispe  9.  Nevil,  1  Cha.  Ca.  60. 
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Exception  to  the  defendant,  instead  of  an  answer,  put  in  a  plea  which  was  over- 
jkj^jj      ruled  upon  argument,  he  was  permitted,  the  case  being  very  pe- 
v^~s/~«w  culiar,  to  file  exceptions  to  the  Master's  report,  upon  the  excep- 
tions nunc  pro  tunc  (z). 

xiju  ~      —       Where  the  Master  has  not  reported  the  answer  to  be  insuffi- 
wnere  answer  *  i     *••    i  ■    *       •      • 

reported  suffi-  cient,  the  exceptions  to  the  report  ought  to  be  filed  before  the  time 

cient*  fixed  by  the  rules  of  the  Court  for  the  plaintiff  to  file  his  replica- 

tion has  arrived  (a),  otherwise  the  defendant  may  move  to  dismiss 
the  bill  for  want  of  prosecution ;  in  which  case  the  plaintiff  will 
Time  for  ex-     not  De  aD^e  t°  8now  exceptions  to  the  Master's  report  as  cause 
eepting  to  the  against  dismissing  the  bill.     In  injunction  cases  also,  the  plaintiff, 
repo  .  ^  ke  w^sjjes  t0  revive  an  injunction,  which  has  been  dissolved 

upon  the  Master's  report  of  the  sufficiency  of  the  answer,  should 
lose  no  time  in  filing  his  exceptions  to  the  report,  otherwise,  he 
may  lose  the  benefit  he  would  derive  from  his  injunction.  When, 
also,  a  plaintiff  wishes  to  amend  his  bill,  he  must,  if  he  intends 
to  except  to  the  report,  do  so,  and  get  his  exceptions  disposed  of 
before  he  obtains  the  order  to  amend,  as  an  order  to  amend  will, 
as  we  have  seen,  be  consided  as  a  waiver  of  exceptions  for  insuffi- 
ciency (6). 
Form  of  ex-  Exceptions  to  a  Master's  report  of  insufficiency,  or  of  scandal, 
eeptiom.  or  impertinence,  must  be  drawn  or  perused,  and  settled  and  sign- 

ed, by  counsel. 

When  the  Master  has  reported  an  answer  not  scandalous  or  im- 
pertinent, the  plaintiff,  in  his  exceptions  to  the  report,  must  show  in 
what  line  or  page  and  how  far  the  answer  is  scandalous  or  imper- 
tinent (c)  (1).  And  so,  where  an  answer  is  reported  sufficient, 
it  is  said  that  the  plaintiff,  in  his  exceptions  to  the  report,  should 
show  wherein  it  is  insufficient  (d) ;  it  seems,  however,  that  the 
plaintiff  may  take  one  general  exception  to  the  whole  report,  and 
that  the  Court  will,  upon  the  hearing,  allow  or  disallow  such  ex- 
ceptions, either  in  the  whole  or  in  part  (e)  (2). 

(x)  Noel t>.  Ward,  1  Mad.  339.  Briggs,  2  Atk.  182. 

(a)   Ord,  16,  May,  1845,  Art.  37,        (d)  Craven  v.  Wright,  ubi  supra, 
and  39,  40,  and  41.  (e)  Vide  Cookson  v.  Ellison,  2  Bro. 

(*)  Ante,  p.  364.  C.  C.  252,  ed.  Belt,  n.  4;  Dawson  9. 

(c)  Craven  «.  Wright,  2  P.  Wms.  Book,  2  Mad.  184. 
181 ;    vide    contra,    Mackworth   v. 


(1)  No  exceptions  can  be  taken  to  a  Master's  report,  which  are  not  found* 
ed  npon  objections  distinctly  taken  before  the  Master.  Byington  v.  Wood, 
1  Paige,  145. 

(2)  Exceptions  to  the  reports  of  Masters  are  in  the  nature  of  special  de- 
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The  exceptions  being  prepared  and  signed  by  counsel,  must  be  Exceptions  to 
transcribed  upon  paper  or  parchment,  and  taken  to  the  Regis-       Report. 
trails  office  and  left  with  the  Registrar  ;  this  is  termed  filing  the  v^^^n^^^ 
exceptions ;  at  the  same  time  a  deposit  must  be  left  with  him,      w        ' 
as  a  stake  or  recompense  to  the  other  party,  if  upon  argument  the 
exceptions  should  be  disallowed  (/)  (1).     This  deposit  was  for- 
merly 5/.,  but  by  the  41st  Order  of  1828,  the  deposit  to  be  paid 
upon    all  exceptions  to  a  Master's  report,  has  been  increased 
to  10/. 

A  certificate  of  the  deposit  being  left,  must  be  procured  from  and  set  down, 
the  Registrar  and  annexed  to  a  petition,  to  be  presented  either  to 
the  Lord  Chancellor  or  the  Master  of  the  Rolls,  (as  the  case  may 
be,)  for  an  order  to  set  down  the  exceptions  to  be  argued.  This 
petition  and  certificate  must  be  taken  to  the  Lord  Chancellor  or 
Master  of  the  Rolls1  Secretary,  and  when  answered  must  be  left 
at  the  Registrar's  office,  to  have  the  order  for  setting  down  the  ex- 
ceptions drawn  up  and  passed :  a  copy  of  the  order  having  been 
made  and  entered,  the  order  itself  must  be  served  on  the  adverse 
solicitor  (g)  (2). 

The  time  for  setting  down  the  exceptions  is  generally  within  Time  for  set- 
four  days  from  the  date  of  the  order,  the  order  itself  requiring      *  own" 
the  party  so  to  do,  and  to  give  notice  forthwith,  or  the  order  to 
be  of  none  effect  (A)  (3). 

It  seems  that  an  order  for  setting  down  exceptions  duly  made  Effect  of  set- 
and  served,  although  it  will  not,  as  we  have  seen,  sustain  an  in-  tin'  down* 
junction,  will  operate  to  prevent  the  plaintiff  from  issuing  or  re- 
newing process  of  contempt  against  the  defendant,  till  the  excep- 
tions have  been  disposed  of,  unless  the  party  was  in  contempt 
before  the  order  was  obtained  and  served.  If  the  defendant  was 
in  contempt  for  not  putting  in  a  better  answer  at  the  time,  the 

(/)  Hind.  271.  (A)  Ibid.  , 

(*)  Ibid.  273. 

murrers,  and  the  party  objecting  must  point  oat  the  error ;  otherwise  the  part 
not  excepted  to  will  be  taken  as  admitted.  Wilkes  v.  Rogers,  6  John.  566. 
Where  several  exceptions  to  an  answer  are  allowed  by  the  Master,  and 
the  defendant  takes  one  general  exception  to  the  report,  that  exception  will 
be  overruled,  if  any  of  the  exceptions  to  the  answer  are  well  taken.  Can- 
dler v.  Pettit,  1  Paige,  427 ;  Franklin  v.  Keeler,  4  Paige,  382 ;  Noble  v. 
Wilson,  1  Paige,  164. 

(1)  This  deposit  is  held  not  to  be  necessary  in  New  York.  Stafford  v. 
Rogers,  1  Hopk.  96. 

(2)  The  party  excepting  is  held  in  New  York  not  to  be  bound  to  set  down 
the  exceptions  for  argument ;  either  party  may  set  them  down.  Stafford  v 
Rogers,  1  Hopk.  98. 

(3)  See  Rule  32  of  the  Reg.  of  Prao.  in  Chan,  in  Mass.  and  Rule  82 
the  Equity  Rules  of  the  Supreme  Court  of  the  U.  States. 

76» 


906 


Of  Answers : 


Ezcei 


ceptions  to  mere  act  of  filing  and  setting  down  exceptions  to  the  report  will 
Master's      .   ,  A.  _    A.  ~  _ - . .     .  l: ,  . 


Report 


Argument. 


Judgment. 


Consequences 
of  allowing. 


not  suspend  the  execution  of  process  of  contempt  delivered  to 
the  Sheriff  unless  an  order  to  stay  the  process  has  been  obtained ; 
such  an  order,  however,  will  not  be  granted  without  notice  to  the 
adverse  party,  nor  unless  upon  affidavit  accounting  for  the  delay, 
and  the  Court  will  exercise  a  discretion  upon  the  propriety  aiid 
and  regularity  of  the  application  (•). 

When  the  exceptions  have  been  set  down,  the  solicitor  for  the 
party  excepting  must  leave  a  fair  copy  of  the  report  and  excep- 
tions with  the  Lord  Chancellor's  or  Master  of  the  Rolls'  gentle- 
man, three  or  four  days  before  the  day  fixed  for  argument.  An 
office  copy,  from  the  Report  Office,  of  the  report  excepted  to 
should  also  be  procured,  to  be  ready  for  production  in  Court  if 
called  for  (&). 

1*0  prevent  any  inconvenience  arising  from  the  adverse  party 
making  default  in  appearing  on  the  day  for  arguing  the  exceptions, 
it  is  proper  to  have  ready  an  office  copy  of  an  affidavit  of  service 
of  the  order  for  setting  down  the  exceptions.  The  junior  counsel 
for  the  exceptions  opens  the  exceptions  to  the  Court,  and  the 
leading  counsel  on  the  same  side  argues  them ;  the  counsel  against 
the  exceptions  then  state  their  case  to  sustain  the  report,  and  the 
matter  having  been  thoroughly  discussed,  the  Judge,  before  whom 
they  are  argued,  gives  judgment  for  or  against  the  report,  by  allow- 
ing the  exceptions  (/)  (1). 

T*he  consequence  of  allowing  all  the  exceptions,  entitles  the 
party  excepting  to  take  back  his  deposit  (10/).  By  a  disallow- 
ance of  the  exceptions,  the  party  succeeding  takes  the  deposit, 
and  the  report  is  adjudged  to  be  right  (to). 

Sometimes  a  party,  for  delay,  will  set  down  exceptions,  and  will 
not  appear  at  the  hearing  (2).    The  exceptions  upon  such  default 


(t)  Hind.  274. 
(k)  Ibid.  275. 


(Q  Ibid.  276. 
(to)  Ibid. 


(1)  Upon'  the  hearing  of  exceptions  to  the  report,  the  party  excepting 
must  confine  himself  to  the  exceptions,  and  will  not  be  allowed  to  go  into  a 
new' base.  The  Court  acting  merely  ifl  revision  of  the  report,  cannot  en- 
tertain an  objection  raised  on  an  extrinsic  ground.  Kilbee  v.  Sneyd,  3 
Moll.  299.    See  Rule  106  of  New  York  Rules  in  Chancery. 

(2)  If  either  party  neglects  to  appear  before  the  Master,  on  a  referenbe  of 
exceptions  to  the  answer,  and  argue  them,  he  will  not  be  permitted  to  bring 
them  before  the  Court  by  exceptions  to  the  Master's  report.  Byington  o. 
Wood,  1  Paige,  145.  But  on  sufficient  cause  shown,  and  payment  of  coats, 
it1  seems  leave  may  be  given  to  refer  back  to  the  Master  the  exceptions  to 
the  answer,  in  order  that  the  party  may  have  an  opportunity  to  be  hestrd 
thereon.    Byinjrtoii  v.  Wood,  1  Paige,  146. 
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are  disallowed  ad  of  course,  and  the  deposit  ordered  to  be  paid  tb  Exception*  to 
the  opposite  party,  if  he  appears ;  who,  in  such  case;  must  make       Report. 
an  affidavit  of  his  being  served  with  trie  order  for  setting  down  v^^n^^^ 
the  exceptions,  and  produce  an  office  copy  of  the  affidavit,  filed 
at  the  Affidavit  Office,  to  the  Registrar,  before  the  order  is  deliv- 
ered out  to  him  with  the  deposit  (n). 

If  neither  side  appear  when  the  exceptions  are  called  on,  they 
will  be  struck  out  of  the  paper,  and  the  party  excepting  may  apply 
for  his  deposit  (o)  (I). 

So  soon  as  the  exceptions  to  the  report  are  disposed  of,  the 
plaintiff  may,  if  the  result  is  a  decision  that  the  answer  is  insuffi- 
cient, and  the  defendant's  time  for  putting  in  a  further  answer  has 
expired,  proceed  to  enforce  a  further  answer  by  issuing  process  of 
contempt,  resuming  it  at  the  point  where  it  had  been  discontinued. 
If  the  defendant  is  desirous  of  time  to  put  in  a  further  answer,  he 
may  (if  not  in  contempt)  apply  to  the  Master  for  further  time 
in  the  manner  before  pointed  out ;  he  must  do  so,  however,  be- 
fore process  of  contempt  has  issued,  otherwise  he  will  not  be  in  a 
situation  to  make  the  application  (p). 

The  41st  Order  of  1828,  requires,  as  we  have  seen,  that  the  Coats  (2). 
party  excepting  to  a  Master's  report  shall  deposit  10/.  (q),  and,  if 
on  argument  the  exceptions  are  overruled,  the  deposit  is,  generally 
speaking,  paid  to  the  other  party ;  if  the  exceptions  are  allowed, 
the  party  making  the  deposit  receives  it  back,  on  application  for 
it  But,  where  some  of  the  exceptions  are  allowed,  and  some 
overruled,  the  Court  exercises  its  discretion  with  respect  to  the 
deposit,  and  sometimes  divides  it  between  the  litigating  par- 
ties (r).  It  will  not,  however,  always  make  such  a  division ;  and 
where  a  defendant  took  a  general  exception  to  a  report  finding  his 
examination  insufficient,  and  the  Court  held  the  report  to  be  right 
in  part  and  wrong  in  part,  the  V.  C.  of  England  refused  to  make 
any  order  as  to  costs,  but  gave  the  plaintiff  the  deposit  (s). 

Formerly,  the  Court  would  sometimes,  upon  exceptions  to  a  When  excep- 
Master's  report  being  overruled,  give  the  successful  party  costs  J||J5jJ  to  ^J*" 
beyond  the  amount  of  the  deposit  (t),  but  now,  instead  of  the  party  overruled. 

SIbid.  277.  (r)  Beames  on  Costa,  226 ;   Tide 

Hind.  277.  Dawson  v.  Busk,  2  Mad.  184. 
p)  Ante,  p.  383.  (*)  Ward  v.  Fitzhngn,  7  Sim.  42. 

7)  Ante,  p.  397.  (r)  Beames  on  Costs,  227. 


8 


(1)  See  Rule  31  of  the  Reg.  of  Prac.  in  Chancery  in  Mass. 

(2)  See  Rule  62  of  New  York  Chancery  Rules  ;  Richards'  0.  Barlow,  1 
Paige,  323. 
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Exceptions  to  being  considered  as  only  eventually  entitled  to  such  costs,  the 
Report.       above  order  (u)  has  directed,   that,  upon  the  exceptions  being 

^^-v^^^  overruled,  "  the  exceptant  shall,  besides  the  deposit,  pay  the  further 
taxed  costs  occasioned  by  the  exceptions,  unless  the  Court  shall 
otherwise  order."  In  the  case,  however,  of  the  exceptant,  in  part 
succeeding,  the  costs  as  well  as  the  deposit  are  to  be  dealt  with 
as  the  Court  shall  direct  (x)  (1). 

Where  al-  From  the  recent  cases  of  Everett  v.  Prytherych,  and  Strick- 

lowed.  land  v.  Strickland,  it  appears,  that  when  exceptions  to  the  Mas- 

ter's report  as  to  scandal  or  impertinence  are  allowed,  the  success- 
ful party  is  entitled  to  an  order  that,  as  well  as  the  costs  of  the 
reference  to  the  Master,  as  also  the  costs  of  the  application,  may 
be  taxed  and  paid  by  the  unsuccessful  party  (y)  (2). 


Section  V. 


Of  further  Answers,  and  Answers  to  Amended  Bilk. 


Within  what 
time. 


After  excep- 
tions allowed. 
After  excep- 
tions submit- 
ted to  before 
order  of  refer- 
ence. 


If  exceptions  to  a  defendant's  answer  are  allowed  upon  refer- 
ence to  a  Master,  the  defendant  must  put  in  a  further  answer 
within  the  time  allowed  him  for  that  purpose  by  the  Master's  re- 
port, or  such  further  time  as  the  Master  may  allow  him  upon  spe- 
cial application  for  that  purpose  (z)  (3). 

If  the  defendant  submits  to  the  exceptions  before  the  order  for 
reference  is  served,  he  must  put  in  his  answer,  within  three  weeks, 
unless  he  be  in  contempt,  or  has  entered  his  appearance  with  the 
Registrar,  in  which  case  no  time  will  be  allowed  him  beyond  the 
period  of  eight  days,  which  he  has  by  the  practice  of  the  Court  to 


(«)  41st  Order,  1828. 

(x)  As  to  the  costs  of  rehearings 
and  exceptions,  vide  post,  Rehear- 
ings and  Appeals. 


(y)  12  Sim.  464 ;  but  see  Anon.  3 
Atk.  235. 

(z)  Ante,  p.  383. 


(1)  Rule  84  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States  provides  as  follows :  "  In  order  to  prevent  exceptions  to  reports  from 
being  filed  for  frivolous  causes,  or  for  mere  delay,  the  party,  whose  excep- 
tions are  overruled,  shall,  for  every  exception  overruled,  pay  costs  to  the 
other  party,  and  for  every  exception  allowed,  shall  be  entitled  to  cost* — the 
costs  to  be  fixed  in  each  case  by  the  Court,  by  a  standing  rule  of  the  Circuit 
Court."  See  Richards  v.  Barlow,  1  Paige,  323  ;  Methodist  Epis.  Church 
v.  Jaques,  1  John.  Ch.  65. 
.    (2)  See  16th  Rule  of  the  Reg.  of  Prac.  in  Chan,  in  Mass. 

(3)  See  Rules  58,  59, 60  and  61  of  the  New  York  Rules  in  Chancery; 
New  York  Fire  Ins.  Co.  v.  Lawrence,  6  Paige,  511. 
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consider  whether  he  will  submit  to  the  exceptions  or  not  (a).     In   Within  what 
the  case  of  Ingham  v.  Ingham  (6),  the  defendant  put  in  a  further  ime' 

answer  pending  the  exception,  and  the  V.  C.  of  England  held,  that 
he  was  entitled  to  do  so,  notwithstanding  he  thereby  deprived  the 
plaintiff  of  the  benefit  of  obtaining  the  common  injunction  on 
the  Master's  reporting  this  answer  insufficient. 

If  the  defendant  submits  to  the  exceptions  after  the  order  of  ~"T~^J*r 
reference  has  beeri  made,  the  Master  must,  as  we  hare  seen,  fix  6nce. 
the  time  within  which  the  further  answer  is  to  be  put  in  (c). 

If,  after  the  Master  has  reported  the  defendant's  answer  ihsuffi-  —-After 
cient,  the  plaintiff  obtains  and  serves  an  order,  "  that  the  defend-  8wer  amend- 
ant  may  answer  the  amendments  and  exceptions  at  the  same  time,"  mente  and  ex- 
the  defendant  has,  as  we  have  seen,  four  weeks'  time  to  put  in  his  ^e°Sme. 
further  answer,  and  his  answer  to  the  amendments  of  the  bill.    If 
he  pot  in  a  further  answer  only,  or  an  answer  to' the  amended  bill 
only,  the  plaintiff  may  move  to  have  it  taken  off  the  file,  unless  he 
is  desirous  that  it  should  remain  there,  id  which  case  he  should 
move  for  leave  to  issue  an  attachment  (d). 

If  the  defendant,  after  exceptions  allowed,  can  contrive  to  put 
in  his  further  answer  to  the  original  bill,  before  the  plaintiff  serves 
the  order  for  him  to  answer  the  amendments  and  exceptions  at  the 
same  time,  he  will  deprive  the  plaintiff  of  the  benefit  of  that  or- 
der (e).  The  defendant  will  also,  by  such  means,  prevent  the 
plaintiff  from  obtaining  an  injunction  where  he  has  not  got  one 
already.  In  Duckworth  v.  Boulcott  (f)9  where  a  further  answer 
was  filed  on  the  same  day  that  the  Master's  report  was  made; 
an  order  for  an  injunction  obtained  on  the  next  day  was  dis- 
charged for  irregularity,  though  if  the  filing  of  the  answer  had 
been  delayed  till  the  next  day,  the  injunction  would  have  been 
regular. 

A  further  answer,  as  well  as  an  answer  to  an  amended  bill,  is  in  Need  not  em- 
every  respect  similar  to  and  is  considered  as  part  of  the  answer  to  brace  **7 
the  original  bill  (1) ;  therefore,  if  a  defendant  in  a  further  answer,  answered*  inJ 

original  bill. 

(m)  Ante,  p.  371.  (d)  De  Tastet  v.  Lopez,  1  Sim.  11.      * 

(*)  Sim.  363.  (e)  Ante,  p.  486. 

(c)  Ante,  p.  378.  (/)  3  Swanst.  270. 

Sq.  PI.  §  668. 
I  fact  the  answer  to  an  amended  bill  constitutes,  together  with  the  an- 
swer to  the  original  bill,  but  one  record,  as  much  as  if  it  had  been  engrossed 
on  the  same  paper.    Mitford  Eq.  PI.  318;  Bennington  Iron  Co.  v.  Gamp- 
bell,  2  Paige,  160. 

Where  the  amendments  are  not  noted  upon  the  amended  bill,  the  defend- 
ant's  solicitor  should  either  deoline  receiving  it,  or  should  ascertain  what 
the  amendments  axe,  and  answer  them  only.  Bennington  Iron  Co.  v.  Camp- 
bell, 2  Paige,  169. 


(1)  Story  E 
Infect  the 
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Unless  an  en- 
tire new  case 
is  made  by 
amendments. 


Form  of.  0r  an  answer  to  an  amended  bill,  repeats  any  thing  contained  in  a 
former  answer,  the  repetition,  unless  it  varies  the  defence  in  point 
of  substance,  or  is  otherwise  necessary  or  expedient,  will  be  con- 
sidered as  impertinent ;  and  if  upon  reference  to  a  Master  such 
parts  of  the  answer  are  reported  to  be  impertinent,  they  will  be 
struck  out  as  such  with  costs,  which  are,  in  strictness,  to  be  paid 
by  the  counsel  who  signed  the  answer  (g).  It  is  to  be  observed , 
however,  that  if,  after  an  answer  has  been  put  in,  the  plaintiff 
amends  his  bill,  stating  an  entire  new  case,  the  defendant  must  an- 
swer that  case,  even  though  in  so  doing  he  answers  some  of  the 
interrogatories  which  were  in  the  original  bill  (h)  (1). 

It  has  been  before  stated,  that  when  a  defendant  has  insisted,  in 
his  first  answer,  upon  some  general  ground  of  exemption  from  an- 
swering to  particular  interrogatories,  and  the  Master  has  reported 
against  him,  but  the  defendant  has  omitted  to  except  to  the  report, 
he  may  still  insist  upon  the  same  ground  of  defence  by  his  further 
answer  (t),  though  it  seems  that  he  cannot  do  so  when  his  reason 
for  not  answering  has  been  founded  on  an  objection  to  the  inter- 
rogatories themselves  (&). 
Form  of.  The  form  of  a  further  answer  and  of  an  answer  to  an  amended 

bill  is  nearly  the  same  as  that  of  an  answer  to  an  original  bill.  If 
it  be  an  answer  to  amendments  as  well  as  to  exceptions,  it  must 
be  entitled  "  the  further  answer  of  A.  to  the  original  bill  of  com- 
plaint, and  the  answer  of  the  same  defendant  to  the  amended  bill 
of  complaint  of,"  &c.  (/ )  (2).  If,  after  exceptions  to  the  original 
bill  are  allowed,  the  plaintiff  amends  his  bill,  and  the  defendant 
puts  in  a  further  answer  to  the  original  bill  and  an  answer  to  the 
amended  bill,  and  the  answer  is  referred  back  upon  the  old  excep- 
tions as  to  the  original  bill,  and  upon  new  exceptions  as  to  the 
amendments,  and  is  again  reported  insufficient,  whereupon  the  biU 
is  again  amended,  the  answer  should  be, "  a  further  answer  to  the 


(g)  Lord  Red  318;  [Doer.  Green, 
I  Paige,  347.] 
(A)  Mazarredo  v.  Maitland,  3  Mad. 


66. 


(t)  Ante,  p.  396. 
(*)  Ibid.  395. 

(0  Peacock  v.  The  Duke  of  Bed- 
ford,  1  V.  &.  B.  186. 


(1)  In  the  answer  to  an  amended  bill,  it  is  not  allowable  to  repeat  the  al- 
legations in  the  former  answer,  unless  the  grounds  of  the  suit  and  the  de- 
fence to  the  same  are  varied  in  substance.  Bo  wen  v.  Idley,  6  Paige,  46 ; 
Trust  <fc  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  590. 

If  no  farther  answer  is  put  in  to  the  amended  bill,  and  the  plaintiff  has  not 
waived  such  answer,  he  will  be  entitled  to  an  order  taking  the  whole  bill  as 
amended,  as  confessed.  Trust  &  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  589, 
590. 

(2)  Benington  Iron  Co.  v.  Campbell,  2  Paige,  160. 
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original  and  first  amended  bill,  and  an  answer  to  the  secondly      Fo«n  of. 
amended  bill,"  &c.  v^^s^^^ 

It  is  to  be  observed,  however,  that  it  is  not  necessary,  in  answer- 
ing a  bill  which  has  been  amended  before  answer,  to  call  it  an  answer 
to  the  original  and  amended  bill ;  the  most  correct  way  is  to  call 
it  "  an  answer  to  the  amended  bill "  only,  as  the  original  bill  has 
become  nugatory  by  the  amendment,  and  the  defendant  is  not 
bound  to  notice  it  either  in  an  answer  or  a  demurrer  (m). 

Farther  answers  and  answers  to  amended  bills  must  be  prepared,  How  filed. 
signed,  and  filed  in  the  same  manner  as  answers  to  the  original 
bill  (n).  It  has  been  before  stated,  that,  after  an  answer  has  been  Commission. 
reported  insufficient,  a  commission  to  take  a  further  answer  in  the 
country  cannot,  strictly  speaking,  be  sued  out  without  an  order, 
unless  the  plaintiff's  solicitor  gives  his  consent,  which  in  practice 
is  never  withheld  (o). 

We  have  before  seen,  that  where  a  plaintiff  amends  his  bill  with-  Time  for 
out  requiring  an  answer  to  the  amendments,  the  defendant  must,  ^  ansWjr"J*L-n 
he  chooses  to  answer,  either  do  so  within  eight  days  from  the  time  when  no 
when  he  has  notice  of  the  amendment,  or  obtain  an  order  for  fur-  ""we*  *■  ra- 
ther time  within  the  same  period  of  eight  days  ( p). 


Section  VI. 
Of  Amending  Answers  :  and  of  Supplemental  Answers. 

After  an  answer  has  been  put  in  upon  oath,  the  Court  will  not,  In  what  cases 
for  obvious  reasons,  readily  suffer  any  alteration  to  be  made  in  it.  *mendmenti 
There  are,  however,  many  instances  in  the  books  in  which  it  ap- 
pears that  the  Court,  upon  special  application,  has  allowed  the  de- 
fendant to  reform  his  answer  (1).     Thus  where,  in  an  answer  to  a  In  cue*  of 

mistake  or 
error ; 

(m)  Smith  v.  Bryon,  3  Mad.  428.  (p)  Ord.  71,  May,  1845  ;  and  16 

(*)  Ante,  p.  848.  Ord.  38. 

(p)  Ante,  p.  865. 

(1)  In  matters  of  form,  or  mistakes  of  dates,  or  verbal  inaccuracies,  Courts 
of  Equity  are  very  indulgent  in  allowing  amendments  of  answers ;  but  it  is 
only  under  very  special  circumstances,  that  a  defendant  can  be  allowed  to 
make  any  material  alteration  in  his  answer,  after  it  has  been  put  in.  See 
M'Kim  v.  Thompson,  1  Bland,  168 ;  Bowen  v.  Cross,  4  John.  Ch.  375 ;  1 
Barbour  Ch.  Pr.  163, 164;  Smith  v.  Babcock,  3  Sumner,  583;  Burden  v. 
9.  M'Elmoyle,  1  Bailey  Eq.  375;  Western  Reserve  Bank  v.  Stryker,  1 
Clarke,  380;  Cock  v.  Evans,  9  Yerger,  287,  288 ;  Giles  v.  Giles,  1  Bailey 
Eq.  428;  Caster  v.  Wood,  1  Bald.  289  ;  Culloway  v.  Dobson,  1  Brock.  119; 
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In  what  Cases,  tithe  bill,  the  defendant  had  sworn  that  a  certain  close  contained 
Ns^~v**^'  nine  acres,  he  was  permitted  to  amend  it  by  stating  the  close  to 
contain  seventeen  acres,  even  though  issue  had  been  joined  and  a 
commission  issued  (q).    So  where,  owing  to  the  mistake  of  the 
engrossing  clerk,  the  words  "  her  shares  "  had  been  introduced  in- 
to an  answer  instead  of"  ten  shares,"  the  answer  was  allowed  to 
be  taken  off  the  file  and  amended  (r).    And  where  there  has  been 
a  mistake  in  the  title  of  the  answer,  an  amendment  of  it  has  been 
permitted  (5). 
Where  new         The  Court  has  also  allowed  a  defendant  to  a^mend  his  answer 
matter  diacov-  where  new  matter  has  come  to  his  knowledge  since  it  was  put  in 
or  in  case  of     (0>  or  *n  cases  °*  surprise,  as  where  an  addition  has  been  made 
surprise,  to  the  draft  of  the  answer  after  the  defendant  has  perused  it  (*). 

or  of  misrepre-  ja  like  manner,  where  a  plaintiff,  having  drawn  the  defendant  into 
1        an  agreement,  whereby,  for  a  small  consideration,  he  was  to  relin- 
quish to  the  plaintiff  all  his  right  and  interest  in  a  certain  estate 
which  had  been  left  to  him,  filed  a  bill  to  have  the  agreement  per- 
formed, to  which  the  defendant  put  in  an  answer  confessing  the 

(a)    Berney  v.  Chambers,  Bunb.  cock  v.  Duke  of  Bedford,  1  V.  &  B. 

248 ;  sed  vide  Montague  v. cit-  186. 

ed  ib.  n.  and  Owil.  674,  n.  (t)  Patterson  «.  Slaughter,  Amb. 

(r)  Countess  of  Gainsborough  v.  292 ;  Wells  v.  Wood,  10  Ves.  401. 

Gifford,  2  P.  Wms.  424.  (tc)  Chute  v.  Lady  Dacre,  1  Eq. 


Whil 


$)  Griffiths  v.  Wood,  Amb.  62 ;    Ca.  Ab.  29. 
'  ite  0.  Godbold,  1  Mad.  369;  Pea. 


Liggon  e.  Smith,  4  Hen.  &  Munf.  405;  Coffman  v.  Allin,  Litt.  Sel.  Ca. 
201 ;  Mason  v.  Debow,  2  Hayw.  178 ;  Flora  v.  Rogers,  4  Hayw.  202 ;  Jack- 
son v.  Outright,  5  Munf.  308 ;  Beach  v.  Fulton  Bank,  3  Wendell,  574  ; 
Hennings  v.  Conner,  4  Bibb,  299 ;  Taylor  v.  Bogert,  5  Paige,  33. 

This  suWect  is  treated  at  length  in  Story  Eq.  PI.  §  896  to  901 ;  also  in 
Smith  v.  Babcock,  ubi  supra. 

By  the  60th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  it  is  provided  that,  "  after  an  answer  is  put  in, 
it  may  be  amended  as  of  course,  in  any  matter  of  form,  or  by  filling  up  a 
blank,  or  correcting  a  date,  or  reference  to  a  document,  or  other  small  mat- 
ter, and  be  resworn  at  any  time  before  a  replication  is  put  in,  or  the  cause  is 
set  down  for  a  hearing,  unon  bill  and  answer.  But  after  replication,  or  such 
setting  down  for  a  hearing,  it  shall  not  be  amended  in  any  material  mat- 
ters, as  by  adding  new  facts  or  defences,  or  qualifying  or  altering  the  origin- 
al statements,  except  by  special  leave  of  the  Court,  or  the  Judge  thereof, 
upon  motion  and  cause  shown  after  due  notice  to  the  adverse  party,  support- 
ed, if  required,  by  affidavit.  And  in  every  case  where  leave  is  so  granted, 
the  Court,  or  the  Judge  granting  the  same,  may  in  his  discretion,  require 
that  the,  same  be  separately  engrossed  and  added  as  a  distinct  amendment  to 
the  original  answer,  so  as  to  be  distinguishable  therefrom." 

An  amendment  changing  the  whole  ground  of.  defence  set  up  in  the  first 
answer  will  not  be  allowed.  Western  Reserve  Bank  v.  Stryker,  1  Clarke, 
380.  Where  an  answer  is  amended,  the  old  answer  must  remain  on  file  as 
originally  put  in.    Ib. 
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agreement,  and  submitting  to  have  it  performed,  but,  afterwards  Supplemental 
discovering  that  the  estate  was  of  several  thousand  pounds'  value,      AnflWer- 
lie  applied  for  leave  to  take  his  answer  off  the  file,  and  to  put  in 
another,  which  was  granted  (2). 

The  Court  has  also  permitted  a  defendant  to  amend  an  answer  — — by  Um- 
bj  limiting  the  admission  of  assets  it  contained,  where  it  was  clear-  **|?iffi^*t1f 
]j  established  that  such  admission  had  been  made  by  mistake,  and 
through  the  carelessness  of  the  solicitor's  clerk  ( j). 

The  Court,  however,  has  never  permitted  amendments  of  this  Not  where 
nature,  where  the  application  has  been  made  merely  on  the  ground  ^J  "Stated* 
that  the  defendant,  at  the  time  he  put  in  his  answer,  was  acting  but  law  mista- 
vinder  a  mistake  in  point  of  law ;  and  not  on  the  ground  of  a  kcn* 
fact  having  been  incorrectly  stated.    Thus  where  a  defendant, 
who  was  an  executor,  had  admitted  himself  accountable  for  the 
surplus,  and  it  was  afterwards  found  that  the  circumstances  of  the 
were  such  that  he  would  have  been  entitled  to  it  himself,  per* 
1  to  amend  ^was  refused  (z).    So  where  a  defendant  had, 
by  his  answer,  admitted  the  receipt  of  a  sum  of  money  from  his 
father  by  way  of  advancement,  and  refused  to  bring  it  into  Hotch- 
pot, he  was  not  permitted  to  amend  his  answer  as  to  the  admission, 
although  he  swore  that  he  made  it  under  a  mistake  as  to  the  law 
ef  the  case  (a). 

The  Court  will  also  refuse  to  permit  an  amendment  of  an  an- 
swer after  an  indictment  for  perjury  preferred  or  threatened,  even  Wor  where  a 
though  it  consider  it  to  be  clear  that  the  defendant  did  not  intend  pending. 
to  perjure  himself,  and  had  no  interest  in  so  doing  (6). 

From  the  above  oases  it  appears,  that  it  was  formerly  the  gen-  Supplemental 
era!  practice  of  the  Court,  if  it  saw  a  sufficient  ground  for  so  u»wer. 
doing,  to  permit  the  defendant  to  amend  his  answer.  Lord  Thur- 
low,  however,  as  it  seems,  introduced  a  better  course  in  cases  of 
mistake;  not  taking  the  answer  off  the  file,  but  permitting  a  sort 
of  supplemental  answer  to  be  filed,  and  by  that  course  leaving  to 
the  parties  the  effect  of  what  has  been  sworn  before,  with  the  ex- 
planation given  by  the  supplemental  answer  (c)  (1). 

(*)  Alpha  9.  Pavman,  1  Pick.  33.  (*)  Veraey  9.  Maenama?s,  1  Bro. 

(y)  Bagtey  9.  Crump,  1  Dick.  35.  G.  C.  419. 

(z)  Rawlins  9.  Powel,  1  P.  Wm«.  (c)  Per  Lord  Eldoa,  in  Odder  9. 

SB.  Bank  of  England,  10  Ves.  284.   Vide 

(«)  Pearce  9.  drove,  Arab.  63 ;  3  Jennings  v.  Merlon  Coil.  8  Vee.  79 ; 

A«k.  6*2,  fi.  G.  Wells  9.  Wood,  10  Ves.  401. 

(1)  See  Bowen  9.  Cross,  4  John.  Ch.  375 ;  1  Barbour  Gh.  Pr.  166, 166 ; 
Edward*  9.  M'Lear,  2  Vet.  &  B.  856 ;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  970. 
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Supplemental      This  practice  has  been  since  adopted  in  all  cases  in  which  it 
s^^^^^y  is  wished  to  correct  a  mistake  in  an  answer  as  to  a  matter  of 
Permitted  in     ^act  (*0  >  &n<^  li  lB  not  confined  to  cases  of  mistake  only,  but  has 
canes  of  mis-    been  extended  to  other  analogous  cases ;  as  where  a  defendant,  at 
e"  the  time  of  patting  in  his  original  answer,  was  ignorant  of  a 

norance  ^  particular  circumstance,  he  has  been  permitted  to  introduce  that 
circumstance  by  supplemental  answer  (e).  And  where  a  defen- 
dant had  wished  to  state  a  fact  in  his  original  answer,  bat  bad 
been  induced  to  leave  it  out  by  the  mistaken  advice  of  his  solicit- 

or  of  mis-  or>  he  was  allowed  to  state  it  by  supplemental  answer  (f).     So 

*  where  the  defendant  had  been  induced,  by  the  misrepresentation 
of  the  plaintiff,  that  certain  securities  mentioned  in  the  bill  had 
been  fairly  obtained,  to  put  in  an  answer  admitting  the  securities, 
&c,  the  defendant  was  permitted,  upon  application,  to  file  a  sup- 
plemental answer  (g).    In  Bousfield  v.  Patterson  (A),  a  defendant 
was  allowed  to  file  a  supplemental  answer  for  the  purpose  of  stat- 
ing, that  since  his  original  answer  had  been  &\edf  probate  had 
been  granted  of  a  will  mentioned  in  the  pleadings  (1). 
cauUoiuTm  al-      ^ut  though  the  Court  will,  in  cases  of  mistake,  or  other  cases 
lowing  supple-  of  that  description,  permit  a  defendant  to  correct  his  answer  by  a 
mental  an-        supplemental  answer,  it  always  does  so  with  great  difficulty,  where 
an  addition  is  to  be  put  upon  the  record  prejudicial  to  the  plaintiff, 
though  it  will  be  inclined  to  yield  to  the  application,  if  the  object 


«# 


d)  Strange  v.  Collins,  2  V.  &  B.    Const  v.  Barr,  2  Mer.  57;  Frankland 
__J;  Taylor  v.  Obee,  3  Pri.  83 ;  Rid-    «.  Overend,  9  Sim,  365. 
ley  v.  Obee,  Wightw.  32.  (/)  Nail  v.  Punter,  4  Sim.  474. 

(e)  Jackson  v.  Parish,  1  Sim.  505;        (g)  Curling  v.  Marquis  of  Town- 
Tidswell  v.  Bowyer,  7  Sim.  64  ;  vide    shend,  19  Ves.  628. 

(A)  Cited  1  Smith's  Ch.  Pr.  271. 


A  supplemental  answer  to  correct  an  terror  in  the  original  answer  will  not 
be  allowed  except  with  great  caution,  and  always  on  equitable  term*  as  to 
costs  and  furnishing  copies  gratis.  Western  Reserve  Bank  v.  Stryker,  1 
Clarke,  380. 

When  a  supplemental  answer  is  put  in,  the  old  answer  must  remain  on 
file  as  it  was  originally  put  in.  Murdock's  case,  2  Bland,  261 ;  Western 
Reserve  Bank  v.  Strvker,  1  Clarke,  380. 

An  application  will  not  be  entertained  to  file  a  supplemental  answer  to 
change  the  whole  ground  of  defence  set  up  in  the  first  answer.  Murdock's 
case,  2  Bland,  261 ;  Western  Reserve  Bank  v.  Stryker,  1  Clarke,  380.  The 
defendant  will  not  be  allowed  to  amend  his  answer  after  the  opinion  of  the 
Court  and  the  testimony  have  indicated  in  what  respect  it  may  be  modified 
so  as  to  effect  his  purpose.    Calloway  v.  Dobson,  1  Brock.  119. 

A  defendant  is  not  allowed  to  file  a  supplemental  answer  for  the  purpose 
of  setting  up  an  important  fact,  which  has  arisen  since  the  filing  of  the  orig- 
inal answer.  He  should  file  a  bill  in  the  nature  of  a  supplemental  bill.  Tay- 
lor v.  Titus,  2  Edw.  135 ;  Story  Eq.  PI.  §  903. 


2 


m  Anon.  1  Hopk.  27 ;  Smith  v.  Smith,  4  Paige,  132.  See  Taylor  v.  Titus, 
Edw.  135,  cited  in  next  preceding  note. 
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is  to  remove  out  of  the  plaintiff's  way  the  effect  of  a  denial,  or  to  Supplemental 
give  him  the  benefit  of  a  material  admission  (•).  And  therefore  ^J^^iy 
where  a  defendant  had  by  his  original  answer  to  a  bill  for  the  spe- 
cific performance  of  a  contract,  admitted  that  he  took  possession 
of  the  whole  property  in  pursuance  of  the  contract,  but  afterwards 
applied  for  leave  to  put  in  a  supplemental  answer  to  limit  the  ad- 
mission to  part  of  the  premises  only,  upon  affidavits  of  mistake, 
&c. ;  -Lord  Eldon  refused  to  grant  the  motion  unless  the  defen- 
dant would  tell  him,  upon  his  oath,  that,  when  he  swore  to  his 
original  answer,  he  meant  to  swear  in  the  sense  in  which  he,  by 
his  application,  desired  to  be  permitted  to  swear  to  it  (ft)  (1). 

The  Court  also  requires,  that,  in  making  the  application,  the  What  the 
defendant  should  state  specifically  what  he  wishes  to  put  upon  re-  ^^  ^nfled*" 
cord,  in  order  that  it  may  judge  how  far  his  application  is  reasonable  by  affidavit 
(/).    And  it  is  to  be  observed,  that  the  Court  will  not  allow  a  supple- 
mental answer  to  be  filed,  unless  on  new  matter,  nor  unless  a  suffi- 
cient reason  appears  for  not  having  inserted  it  in  the  original  an- 
swer (»).    Where,  however,  a  defendant  had,  by  his  answer,  set 
up  certain  moduses,  but  had  not  stated  at  what  time  they  were 
payable,  Lord  Chief  Baron  Alexander  allowed  him  to  file  a  sup- 
plemental answer  for  the  purpose  of  supplying  the  omission,  with- 
out any  affidavit  in  explanation,  it  being  evident  that  the  omission 
must  have  arisen  from  a  mere  slip,  as  the  moduses,  as  laid,  would 
have  been  void  (»). 

It  is  also  to  be  observed,  that,  in  making  an  application  for  leave 
to  file  the  supplemental  answer,  the  defendant  must  make  such  a 
case  that  it  shall  appear  to  be  due  to  general  justice  to  permit  the 
case  already  on  record  to  be  altered ;  and  even  where  a  defendant 
applied  for  leave  to  file  a  supplemental  answer  for  the  purpose  of 
making  an  admission  in  favor  of  the  plaintiff  upon  an  affidavit 
that,  from  certain  circumstances  which  had  since  occurred,  he 

(i)  Edward*  v.  M'Leay,  2  V.  &  B.  (*)  Livesey  v.  Wilson,  1  V.  &  B. 

956 ;  Lord  Eldon  in  this  case,  as  well  149 ;  vide  etiam,  Greenwood  v.  At. 

as  in  Strange  v.  Collins,  ib.  166,  ap-  kinson,  4  Sim.  54. 

pears  to  have  been  of  opinion,  that  a  (I)  Curling  v.  Marquis  of  Town- 

snpplemental  answer  ought  not  to  shend,  19  Ves.  628,  631 ;  Smith  v. 

hare  any  effect  upon  an  indictment  Hartley,  5  Beay.  432 j  Haslar  v.  Hoi* 

for  perjury  upon  the  original  answer,  lis,  2  fieav.  236. 

8ed  Tide  King  v.  Carr,  1  Sid.  418;  (m)  Tennant  v.  Wilsmore,  2  Anst. 

2  Keb.  516 ;  [Swallow  t>.  Day,  2  Coll.  362. 

133 ;  Bell  v.Dunmore,  7  Beavan,  283.1  (it)  Scott  v.  Carter,  1  T.  &  J.  452. 

(1)  A  defendant  will  not  be  allowed  to  file  a  supplemental  answer  contra- 
dicting the  statements  in  the  first  answer.  Greenwood  v.  Atkinson,  4  Sim. 
61.    See  Thomas  v.  Visiters  of  Frederick  Co.  School,  7  Oill  &  John.  389. 


916  *  Of  Answers. 

Supplemental  wa8  satisfied  he  ought  to  have  admitted  a  fact  which  he  had  de- 
Answen.     ^^  .  ^^  E|d(m  ^^  tnat  the   affidavit  ought  to  have  stated, 

that,  at  the  time  of  putting  m  the  answer,  the  defendant  did  not 

know  the  circumstances  upon  which  he  made  the  application,  or 

any  other  circumstances  upon  which  he  ought  to  have  stated  the 

fact  otherwise  (a). 

Supplemental       Where  a  defendant  has  obtained  permission  to  file  a  supplemen- 
answer  most         ,  -       .  ...  •      i      •     i_-         -   •     i 

be  confined  to  tal  answer  for  the  purpose  of  correcting  a  mistake  in  his  original 

the  object  ap-  answer,  he  must  confine  his  supplemental  answer  strictly  to  the 

p  1C    °r*  correction  of  the  mistake  sworn  to.    If  he  goes  beyond  that,  and 

makes  any  other  alteration  in  the  case  than  what  arises  from  the 

correction  of  such  mistake,  his  supplemental  answer  will  be  taken 

off  the  file  (p). 

In  the  case  of  Podmore  v.  Skipworth  (q),  the  V.  G.  of  England 
stated  that  he  had  some  recollection  of  a  case  where  a  modus  had 
been  stated,  and  the  parties,  having  afterwards  found  that  they  had 
made  some  mistake,  applied  to  Lord  Eldon  for  leave  to  file  a  sup- 
plemental answer  for  the  purpose  of  correcting  the  mistake,  and 
that  his  Lordship  (instead  of  making  the  order  prayed)  ordered 
that  the  cause  should  proceed  as  if  the  modus  had  been  laid  in 
the  way  m  which  it  was  proposed ;  and  upon  the,  authority  of  that 
case  his  Honor  made  a  similar  order. 
Defendant  it  is  to  be  observed,  that  where  a  defendant  has,  at  the  time  of 

verTfacts  hi     Putting  m  his  original  answer,  mistaken  facts,  he  cannot  contra- 
his  answer  by  vene  his  own  admission  in  any  other  way  than  by  moving  to  cor- 
ross  bil .         rect  n-s  answer  either  by  amendment  or  supplemental  answer. 

He  cannot  do  so  by  filing  a  cross  bill  (r). 
Within  what       There  appears  to  be  no  particular  limit  to  the  time  within  which 
tlon  mastCbe   &n  aPP^cat»on  f°r  ^ea?e  to  ^e  a  supplemental  answer  to  correct  a 
made.  mistake  in  an  original  answer  will  be  complied  with,  provided  the 

cause  is  in  such  a  state,  that  the  plaintiff  may  be  placed  in  the 
same  situation  that  he  would  have  been  in,  had  the  answer  been 
correct  at  first.  Accordingly  we  find  several  instances  in  the 
books  in  which  such  applications  have  been  granted  after  repli- 
cation (s).  Where,  however,  the  plaintiff  cannot  be  placed  in 
the  same  situation  that  he  would  have  been  in  had  the  defence 
been  stated  on  the  record  in  due  time,  the  Court  will  not  permit 


(o)  Wells  v.  Wood,  10  Ves.  401.  (r)  Berkley  *.  Ryder,  2  Ves.  533. 

*  Strange  v.  Collins,  2  V.  &  B.  (*)  Curling  v.  Marquis  of  Town- 

7.  shend,  ubi  supra ;  Jackson  v.  Parish, 

(?)  9  Sim.  565.  1  Sim.  60S. 
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a  supplemental  answer  to  be  filed.    Therefore,  where  an  applica-   Amendment. 
tion  for  leave  to  file  such  an  answer  was  made  after  the  cause  had  s-^*n^^^/ 
been  set  down  for  hearing,  the  Court  refused  the  motion  with 
costs  (/). 

But  although  the  rule  of  practice  now  is,  that,  in  cases  of  mis-  In  what  cases 
take  in  the  statement  or  admissions  in  an  answer,  or  in  analogous  itill  permit^an 
cases,  the  defendant  will  not  be  permitted  to  amend  his  answer,  answer  to  be 
but  must  apply  for  leave  to  file  a  supplemental  answer  for  the  pur-  amended- 
pose  of  correcting  the  mistake;  the  old  course  of  taking  the  an- 
swer off*  the  file  and  amending  it,  is  still  pursued  in  cases  of  error 
or  mistake  in  matters  of  form.    Thus  in  lyhite  v.  Godbold  (u), 
where  the  title  of  an  answer  was  defective,  a  motion  by  the  de- 
fendant to  take  it  off  the  file  and  amend  and  reswear  it,  was 
granted ;  and  so  where,  in  the  title  of  an  answer,  the  name  of  the 
plaintiff  was  mistaken,  a  similar  order  was  made  (x).     The  addi- 
tion of  the  name  of  a  party  omitted  in  the  title  has  also  been  per- 
mitted (y). 

So  also  the  defendant  has  been  permitted  to  add  the  schedules 
referred  to  in  his  answer,  where  they  have  been  accidently  omit- 
ted (z) ;  and  in  several  cases  in  the  Court  of  Exchequer,  where 
verbal  inaccuracies  have  crept  into  answers,  they  have  been  order- 
ed, at  the  hearing,  to  be  struck  out  (a).  In  like  manner,  where, 
in  filing  an  answer,  one  skin  had,  by  accident,  been  omitted,  leave 
was  given  to  the  defendant  to  take  it  off  the  file  for  the  purpose  of 
rectifying  the  omission,  upon  condition,  however,  of  reswearing  it 
immediately  (b) ;  and  in  general  the  Court  will  not  permit  such 
amendments  as  those  above  mentioned,  without  making  it  part 
of  the  order  that  the  answer  shall  be  resworn,  or,  in  case  of  a  peer, 
again  attested  upon  honor  (c). 

The  Court  has  also  permitted  an  answer  to  be  amended  by  add- 
ing the  name  of  the  counsel  who  signed  the  same  to  the  record  (d). 

It  seems  that  a  supplemental  answer  cannot  be  excepted  to  with-  When  supple- 
out  leave,  so  that  for  the  purpose  of  determining  the  time  at  which  m®?t^1  "^er 

(0  Macdougal  v.  Punier,  4  Russ.  Jesus  College  v.  Gibbs,  1  Y.  &  C. 

486.  Exch.  Rep.  162. 

(«)  1  Mad.  269.  (b)  Lord  Munoaster  v.  Braithwaite, 

?x)  Peacock  v.  Duke  of  Bedford,  1  Younge,  382 ;  Browning  v.  Sloman, 

1  V.  &  B.  186;  Woodger  v.  Crump-  6  Law,  J.  N.  8.  48,  Ex. 

ton,  1  Fowl.  Ex.  Pr.  389;  Lloyd  v.  (c)  Peacock  v.  Duke  of  Bedford, 

Mytton,  ib. ;  Keen  v.  Stanley,  ib.  ubi  supra. 

(y)  Wright  v.  Campbell,  ib.  (d)  Harrison  v.  Delmont,  1  Pri. 

(z)  Bryan  v.  Truman,  ib.  108;  Whitehead  v.  Cunliffe,  2  Y.  & 

(•)  Ellis  v.  Saul,  1  Anst.  332.  Vide  C.  Exch.  Rep.  3. 


77* 


018  Of  Answers. 

For  Irregular  the  defendant  may  more  to  dismiss  the  bill,  a  supplemental  answer 
JJ^.  is  to  be  deemed  sufficient  when  it  is  filed  (c). 


Section  VII. 

Of  Taking  Answers  off  the  Fib. 

For  irregular-  lF  any  irregularity  has  occurred  either  in  the  frame  or  form  of 
an  answer,  or  in  the  taking  or  filing  of  it,  the  plaintiff  may  take 
advantage  of  such  irregularity  by  moving  to  take  the  answer  off 
the  file  (1).  Instances  in  which  such  motions  may  be  made  have 
on  the  applica-  been  before  pointed  out  (/).  All,  therefore,  that  need  now  be 
iono  p  am  .  SUggegte(j  on  ^a  pWt  Qf  the  subject  is,  that  if  the  plaintiff  intends 
to  apply  to  the  Court  to  take  an  answer  off  the  file  for  irregularity, 
he  should  do  so  before  he  accepts  the  answer,  otherwise  he  will 

(e)  Barnes  v.  Tweddle,  10  Sim.  (/)  Ante,  pp.  318, 319,  320  -,  and 
481.  see  Fry  «.  Martell,  4  Bear*  487. 

H)  See  Littlejohn  o.  Munn,  3  Paige,  280. 

An  answer  taken  by  commission  will  be  taken  off  the  file  if  the  jurat  does 
not  state  where  it  was  sworn.    Henry  ».  Costello,  1  Hogan*  130. 

The  answer  of  a  foreigner,  who  does  not  understand  English,  most  be  ^ 
sworn  in  the  language  he  speaks,  and  be  filed  with  an  English  translation ;  * 
and  if  he  files  an  answer  in  English  only  it  will  be  taken  off  the  file.    Hayes 
v.  Lequin,  1  Hogan,  274.    But  a  mistake  in  the  English  translation  of  an  an- 
swer is  no  ground  for  taking  it  off  the  file.    lb. 

An  answer  was  taken  off  the  file  for  irregularity ;  one  skin  only  out  of  six 
skins  having  been  signed  by  the  defendant.  Lord  Moneaster  t>.  Braithwaite, 
1  Young,  382;  Carter  v.  Bosanquet,  13  Price,  604 ;  Bailey  v.  Forbea,  M*- 
Clel.  &  Y.  462.  So  where  the  answer  has  not  been  signed  at  all.  Dennison 
v.  Bassford,  7  Paige,  370.  A  bill  amended  without  leare  was  ordered  to  be 
token  off  the  file.    Thomas  v.  Frederick  Co.  School,  7  Gill  &  John.  369. 

If  the  plaintiff  waives  an  answer  on  oath,  he  cannot  apply  to  have  it  taken 
off  the  files  on  the  ground  that  the  defendant  knows  it  to  be  wholly  untrue. 
Dennison  v.  Bassford,  7  Paige,  370. 

In  a  suit  against  husband  and  wife,  the  filing  of  a  separate  answer  by  the 
husband,  was  held  irregular,  and  no  act  of  waiver  on  the  part  of  the  plaintiff 
appearing,  the  Court  held  that  it  must  be  taken  off  the  file.  Leavitt  v.  Cru- 
der et  uz.  1  Paige,  422.  For  other  cases  where  an  answer  will  be  taken 
from  the  files,  see  Perine  o.  Swaine,  1  John.  Ch.  24  ;  Trumbull  v.  Gibbons, 
Halst.  Dig.  172;  Nesbitt  v.  Dellam,  7  Gill  &  John.  494;  Fulton  Bank  v. 
Beach,  6  Wendell,  36;  N.  York  Chero.  Co.  e.  Flowers,  6  Paige,  654. 

An  application  to  take  an  answer  off  the  file,  in  order  to  prosecute  for  per- 
jury, is  made  to  the  discretion  of  the  Court,  and  will  not  be  granted  unlets 
some  ground  is  laid  to  enable  the  Court  to  judge  of  the  propriety  of  such  a 
proceeding.  Daly  v.  Toole,  1  Irish  £q.  344 ;  S.  C.  2  Dm.  &  Wal.  599. 
The  Court  will  not  allow  an  answer  to  be  taken  off  the  file  for  this  purpose, 
if  it  appear,  that  the  alleged  perjury  is  in  a  part  Wholly  immaterial  to  the 
merits  of  the  case.  M'Gowan  v.  Hall,  Hayes,  17.  See  Napier  v.  Napier. 
1  Irish  Eq.  414;  S.  C.  2  Dru.  &  Wal.  604. 
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have  waived  his  right  to  make  the  application  (g)  ;  unless  in  the  For  Irregular- 
case  of  an  irregularity  in  the  jurat,  or  of  an  omission  of  the  oath  s^^^l^^y 
or  attestation  of  honor  of  the  defendant,  without  an  order  to  war- ' 
rant  such  omission,  in  which  cases,  as  we  have  seen,  there  can  be 
no  waiver  of  the  irregularity  (h)  (1). 

The  Court  has  sometimes  also,  as  has  been  stated  in  the  last 
section,  allowed  an  answer  to  be  taken  off  the  file  on  application 
on  the  part  of  a  defendant,  for  the  purpose  of  enabling  him  to  cor- 
rect a  mistake  in  its  form ;  but  it  does  so  only,  as  we  have  seen,  By  the  defen- 
upon  the  condition  that  the  defendant  shall,  immediately  upon  the  ant* 
correction  being  made,  reswear  it ;  and  it  will  never  make  such 
an  order  where  the  plaintiff  can  be  at  all  prejudiced  by  it 

With  respect  to  the  question  whether,  if  an  answer  is  evidently  Because  it  is 
evasive  upon  the  face  of  it,  as  where  it  merely  states  an  immaterial  eva8lve- 
fact,  and  denies  combination,  &c,  the  Court  will  entertain  a  mo- 
tion to  take  it  off  the  file,  or  leave  the  plaintiff  to  his  remedy  by 
exceptions,  it  does  not  appear  to  be  very  clearly  settled  (2).    It  Rale  where  ac- 
has  been  before  stated,  that  where  a  defendant  does  not  put  in  a  ^Sowr^7 
demurrer  within  the  twelve  days  limited  for  that  purpose  by  the 
rules  of  the  Court,  the  mere  denial  of  the  combination  usually 
charged  in  the  bill  will  not  be  a  sufficient  compliance  with  the  Or- 
der, precluding  a  defendant,  after  that  time,  from  demurring  alone; 
and  that  the  Court  will,  in  such  cases,  order  the  demurrer  and  an- 
swer to  be  taken  off  the  file  as  evasive  (t).    It  has  been  stated,  on 
the  authority  of  Tomkin  v.  Lethbridge  (&),  that  if  the  denial  or 
combination  be  accompanied  by  an  answer  to  one  fact  only,  it  will 
be  a  sufficient  compliance  with  the  terms  of  the  order. 

It  doee  not,  however,  very  distinctly  appear,  when,  in  the  case  Where  unac- 
of  a  mere  answer  unaccompanied  by  a  demurrer,  an  answer  will  jJmurrer 
be  considered  as  so  far  evasive  as  to  cause  the  Court  to  remove  it 
from  its  records.  In  Tomkin  v.  Lethbridge,  an  application  of  this 
kind  was  made ;  Lord  Eldon,  however,  made  no  order  upon  it ; 
and  although  he  intimated  his  intention,  if  such  a  thing  should 
happen  again,  to  make  a  general  order  to  prevent  it  in  future,  to 
the  effect  that  whenever  it  can  be  shown  that  an  answer  is  a  mere 


(g)  Taking  an  office  copy  of  the        (A)  Ante,  p.  836. 
»wer»  doe*  not  seem  to  be  an  ac-        (i)  Ante,  p.  96,  8. 
ceptance  for  this  purpose.     Fry  v.        ik)  9  Vei.  179;  vide  etiam,  Baker 


answer,  doe*  not  seem  to  be  an  ac-  (i)  Ante,  p.  96,  8. 
ceptance  for  this  purpose.  Fry  v.  ik)  9  Ves.  179;  y 
Martell,  4  Bear.  489 ;  and  Woodyard    «.  Melliah,  11  Yes.  73. 


9,  Tremaine,  9  Bim.  301. 


(1)  See  Trumbull  v.  Gibbons,  1  Halst.  Dig.  172;  Nesbitt  v.  Dellam,  7 
GUI  &  John.  494;  Seott  e.  Allett,  1  Hogan,  375. 

(2)  Phillips  ».  Overton,  4  Hay  w.  292.    See  Olding  v.  Glass,  1  Young  & 
Jer.  340. 
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delusion,  it  should  be  understood  to  be  the  practice  to  take  it  off 
the  file,  yet  no  such  general  order  was  ever  made ;  and  in  Marsh 
v.  Hunter  (/),  Sir  J.  Leach,  V.  C,  held,  that  as  no  such  order  was 
made,  the  Lord  Chancellor's  opinion  admitted  that  an  application 
to  take  an  answer  off  the  file,  upon  the  ground  above  stated,  was 
not  warranted  by  the  existing  practice. 

In  Lynch  v.  Lecesne  (m),  the  answer  merely  denied  the  right  of 
the  plaintiff  to  relief;  and  Sir  J.  Wigram,  V.  C,  ordered  it  to  be 
taken  off  the  file,  partly  because  it  would,  under  any  circumstances, 
have  been  evasive,  and  partly  because  an  order  for  further  time 
had  been  granted,  and  it  was  clearly  not  such  an  answer  as  a  de- 
fendant could,  under  such  an  order,  be  entitled  to  put  in. 
'  It  is  to  be  remarked,  that,  in  a  note  to  the  caseTO  Marsh  v. 
Hunter,  the  learned  reporter  appears  to  intimate,  that  in  Smith  v. 
Serle  (it),  Lord  Eldon  had  acted  upon  a  contrary  view  of  the  prac- 
tice from  that  which  he  took  in  Tompkin  v.  Lethbridge;  it  will  be 
seen,  however,  upon  reference  to  the  two  cases,  that  they  were 
totally  distinct.1  In  Tomkin  v.  Lethbridge,  the  defendant  had 
answered  one  fact,  besides  the  denial  of  combination ;  bat  in 
Smith  v.  Serle,  it  did  not  appear  that  he  had  gone  even  to  that 
extent ;  the  ground  of  the  application  in  fact  was,  that  the  defend- 
ant had  not  answered  any  part  of  the  amended  bill,  but  had  put 
in,  by  way  of  answer  to  the  amended  bill,  a  mere  transcript  of 
his  answer  to  the  original  bill.  The  same  observation  is  applica- 
ble to  Glassington  v.  Thwaites  (o),  which  has  been  before  referred 
to,  for  there,  in  fact,  although  the  document  in  question  was  en- 
titled "  an  answer  and  disclaimer,1'  it  did  not  contain  any  answer 
at  all  to  any  part  of  the  bill ;  so  that,  in  fact,  it  was  liable  to  be 
removed  from  the  file,  for  irregularity,  because  it  was  not  entitled 
a  "  disclaimer  "  only. 

Upon  the  whole,  the  practice  of  the  Court,  as  laid  down  in  the 
foregoing  cases,  appears  to  be,  that  although  the  Court  will  re- 
move from  the  file  any  document  which  purports  to  be  an  answer, 
but  which  is  not  so  in  reality,  yet,  if  any  part  of  such  document 
does  entitle  it  to  fill  the  character  which  it  assumes,  although  it 
is  an  answer  only  to  one  fact,  the  Court  will  not  take  upon  itself 
to  decide  whether  it  is  evasive  or  not,  but  will  leave  the  plaintiff 
to  except  to  it  for  insufficiency. 

But  it  seems  clear,  that  even  in  those  cases  in  which  the  Court 
would  take  the  document  off  the  file,  it  will  not  entertain  an  ap- 


(l)  3  Mad.  487. 
(m)  1  Hare,  696. 


(n)  14  Ves.  415. 

(o)  2  Rum.  458;  Ante,  p.  811. 
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plication  for  that  purpose  after  the  plaintiff  has  delirered  excep-  Pleading  may 

-  .     ^     .        ~   .  /   v  be  taken  offthe 

tiona  to  it,  for  insufficiency  (p).  filc  by  congent. 

Lastly,  it  may  he  observed,  that  the  Court  will,  upon  the  con- 
sent of  all  parties,  order  pleadings  to  be  taken  off  the  file,  where 
they  contain  matter  which  it  is  desirable  should  not  remain  re- 
corded (q). 


Section  VIII. 

From  what  Time  to  be  deemed  sufficient. 

By  the  16th  Order,  of  May  1845,  Art.  31,  the  answer  of  a  de- 
fendant is  to  be  deemed  sufficient, 

1.  If  no  exception  for  insufficiency  be  filed  thereto  within  six 
weeks  after  the  filing  of  such  answer  (1). 

2.  If  (exceptions  being  filed)  the  plaintiff  does  not,  within 
fourteen  days  after  the  filing  thereof,  obtain  an  order  to  refer 
them  (2). 

3.  If  (after  obtaining  such  order)  he  does  not  obtain  the  Mas-  Under  Orders 
ter's  report  within  fourteen  days  from  the  date  of  the  order,  or  of  MaJ»  1845- 
within  such  further  time  as  the  Master  may  allow. 

4.  If  he  does  not  obtain  an  order  to  refer  the  answer  back  to 
the  Master,  on  the  old  exceptions,  within  fourteen  days  after  the 
filing  of  a  further  answer. 

5.  If  (after  obtaining  such  order)  he  does  not  obtain  the  Mas- 
ter's report  thereon  within  fourteen  days  from  the  date  of  the 
order,  or  within  such  further  time  as  the  Master  may  allow. 

Previous  to  this  Order  coming  into  operation,  the  period  when  Under  former 
an  answer  became  sufficient  was  determined  by  the  fourth,  fifth,  Practlce* 
and  twelfth  Orders  of  1828,  now  discharged  :  their  effect  was  to 
allow  the  plaintiff  two  months  instead  of  the  six  weeks  allowed 
him  under  the  present  order,  from  the  filing  of  the  answer,  to  file 
his  exceptions  thereto. 

Moreover,  the  plaintiff  had,  under  the  6th  Order  of  1828,  now 
discharged,  three  weeks,  to  refer  the  answer  back  on  the  old 
exceptions,  instead   of  the   fourteen   days  mentioned  above  as 

(p)  Glassington  v.  Thwaites,  ubi  334 ;  Tremaine  v.  Tremaine,  1  Vera, 
srapra.  189 ;  Jewin  v.  Taylor,  6  Beav.  120. 

(l)  Walton  v.  Broadbent,  3  Hare, 

(1)  See  Role  61  of  the  Equity  Rales  of  the  Supreme  Court  of  the  United 
States,  cited  ante,  884,  note. 

(2)  See  Rule  63  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States. 
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When  deemed  the  fourth  contingency  of  the   31st   article   of  the  Orders  of 

Sufficient.      •>>•        ioj» 
^^^y^^y  May,  1845. 

Vacations  not       We  have  before  seen  that  the  vacations  are  not  included  in  the 
included.  computation  of  the  time  allowed  for  filing  or  rehearing  exceptions, 

or  obtaining  a  Master's  report  on  exceptions,  in  cases  where  the 
time  is  not  limited  by  the  order  of  reference,  or  by  notice  given 
by  the  defendant  in  a  case  of  election  (r),  so  that  in  computing 
the  period  of  six  weeks,  and  the  several  periods  of  fourteen  days 
mentioned  in  the  31st  article,  the  vacations  are  not  included.     By 
the  practice  which  prevailed  before  the  Orders  of  May,  1845, 
came  into  operation,  the  vacations  were  in  like  manner  exclud- 
ed in   determining  the  time  at  which  an  answer   became  suffi- 
cient (s). 
Under  present     The  9th  Order  of  1828  still  directs,  "  that  if  upon  a  reference  of 
ftDfwe^eerti-11  excePtions  the  answer  be  certified  sufficient,  it  shall  be  deemed  to 
fied  sufficient,  be  so  from  the  date  of  the  Master's  report ;  and  if  the  defendant 
submit  to  answer  without  a  report  from  the  Master,  the  answer 
shall  be  deemed  insufficient  from  the  date  of  the  submission." 

It  is  to  be  observed,  that  it  is  important  to  fix  with  precision 
when  an  answer  is  to  be  deemed  sufficient,  as  we  shall  see  in  the 
Chapter  on  Motions  to  Dismiss,  that  the  date  of  the  sufficiency 
of  the  answer  constitutes  the  point  of  time  from  which  is  to  be 
reckoned  a  second  period,  at  the  expiration  of  which  a  motion  to 
dismiss  the  bill  may  be  made  (t). 

See  ante,  p.  884.  p)  For  the  manner  of  computing 

19th  Order,  1828,  discharged,      the  several  periods,  see  p.  404. 
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CHAPTER  XVII. 


OF  THE   JOINDER  OF   SEVERAL   DEFENCES. 


It  has  been  before  stated  that  all  or  any  of  the  several  modes  of  What  defences 
defence  before  enumerated  may  be  joined  in  a  defence  to  one 
bill  (a)  (1) ;  thus  a  defendant  may  demur  to  one  part  of  the  bill, 
plead  to  another,  answer  to  another,  and  disclaim  as  to  another  (6). 
A  defendant  may  also,  as  we  have  seen,  put  in  separate  and  dis- 
tinct demurrers  to  separate  and  distinct  parts  of  the  same  bill  (c). 
He  may  also  plead  different  matters  to  separate  parts  of  the  same 
bill  (d).  When  this  species  of  defence  is  adopted,  the  same  rules 
which  have  been  before  laid  down  with  reference  to  each  mode  fe^^"^*^ 
of  defence,  when  adopted  singly,  must  be  observed  when  the  same  parts  of  the 
modes  of  defence  are  resorted  to  collectively.  Lord  Redesdale  °iW» 
lays  it  down,  that  "  all  these  defences  must  clearly  refer  to  separ- 
ate and  distinct  parts  of  the  bill :  for  a  defendant  cannot  plead,  to 
that  part  to  which  he  has  already  demurred,  neither  can  he  an- 
swer to  any  part  to  which  he  has  either  demurred  or  pleaded,  the 
demurrer  demanding  the  judgment  of  the  Court  whether  he  shall 
make  any  answer,  and  the  plea  whether  he  shall  make  any  other 
answer  than  what  is  contained  in  the  plea.  Nor  can  the  defend- 
ant, by  answer,  claim  what,  by  disclaimer,  he  has  declared  he  has 
no  right  to.  A  plea  or  answer  (2)  will  therefore  overrule  a  de- 
murrer (3),  and  an  answer  a  plea  (4) ;  and  if  a  disclaimer  and  an- 

(«)  Ante,  p.  586.  (c)  Ante,  p.  651. 

(b)  Lord  Red.  319.  (d)  Ibid.  685. 

(1)  Provided  each  relates  to  a  separate  and  distinct  part  of  the  bill.  Mit- 
ford  Eq.  PI.  by  Jeremy,  106,319  j  Livingston  v.  Story,  9  Peters,  632;  Lube 
Eq.  PI.  319;  Clark  v.  Phelps,  6  John.  Ch.  214;  Beauchamp  v.  Gibbs,  1 
Bibb,  481 ;  Robertson  v.  Bingley,  1  M'Cord  Ch.  352. 

(8)  See  Bolton  v.  Gardner,  3  Paige,  273. 

fe)  See  Spofford  v.  Manning,  6  Paige,  383 ;  Miller  v.  Farse,  1  Bailey  Eq. 
197;  H.  K.  Chase's  case,  1  Bland,  217;  Sonzer  v.  De  Meyer,  2  Paige,  574 ; 
Robertson  v.  Bingley,  1  M'Cord  Ch.  352. 

See  Role  21  of  the  Reg.  of  Prac.  in  Chan,  in  Mass. ;  and  Rule  32  of  the 
Equity  Roles  of  the  Supreme  Court  of  the  United  States. 

(4)  Bolton  v.  Gardner,  3  Paige,  273;  H.  K.  Chase's  case,  1  Bland,  217  ; 
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What  Defen-  swer  are  inconsistent,  the  matter  will  be  taken  most  strongly 

06 jo tiied.       against  the  defendant  upon  the  disclaimer  («)." 

v^-s^*^       The  36th  and  37th  Orders  (1),  of  August,  1841,  hare,  as  we 

as  well  in  sub-  have  seen,  in  some  respect  modified  the  strictness  of  those  prin- 

worda.  **  m      ciples,  by  directing  that  no  demurrer  or  plea  shall  be  held  bad 

and  overruled  on  argument,  only  because  such  demurrer  or  plea 

shall  not  cover  so  much  of  the  bill  as  it  might  by  law  have  extended 

to,  or  only  because  the  answer  of  the  defendant  may  extend  to 

some  part  of  the  same  matter  as  may  be  covered  by  such  demurrer 

or  plea. 

In  all  cases  not  coming  strictly  within  the  terras  of  these  Or- 
ders, the  principles  above  quoted  from  Lord  RedesdsJe  still  ap- 
ply, and  in  addition  thereto,  it  is  to  be  remarked,  that  it  has  been 
a  general  rule  where  a  defendant  adopts  this  mode  of  defence,  not 
only  that  each  defence  should  in  words  be  applicable  to  the  dis- 
tinct part  of  the  bill  to  which  it  professes  to  apply,  bet  that  k 
should  also,  in  substance,  relate  peculiarly  to  that  part  of  the  bii 
which  it  professed  to  cover,  so  that  a  defence,  in  words  applicable 
1  to  part  of  a  bill  only,  but  in  reality  applicable  to  the  whole  biH, 

was  not  good,  and  could  not  stand  in  conjunction  with  another 
distinct  defence  applicable  and  applied  to  another  distinct  part  of 
Title.  the  bill  (/) :  where,  therefore,  a  defendant,  as  to  part  of  a  bill, 

put  in  a  plea  that  there  was  no  outstanding  term,  and  a  demurrer 
as  to  the  rest  on  the  ground  that  the  plaintiff  had  no  title,  Lord 
Langdale,  M.  R.,  although  he  held  the  plea  to  be  good,  was  of 
opinion  that  the  demurrer,  being  applicable  to  the  whole  bill,  and 
consequently  to  that  part  of  it  which  was  covered  by  the  plea,  was 
bad  (g). 

It  is  to  be  observed  that  when  a  demurrer  is  to  part  only  of  the 
bill,  and  is  accompanied  by  an  answer  or  other  defence  to  the  re- 
mainder, it  should  be  entitled,  "  The  demurrer  of  A.  B.  Afe.  to 
part  of  the  biH  of  complaint  of  C.  D.,  and  the  answer,  $c.t  of 
the  said  A.  B.,  to  the  remainder  of  the  said  bill  of  complaint  (A)." 
The  same  rule  is  applicable  to  cases  where  the  defence  is  partly 

(«)  Lord  Red.  319.  of  equity  to  that  part  of  the  bill  which 

(/)  Crouch   ».  Hicfcin,  1  Keen,  was  not  covered  hy  the  plea;  ante, 

385.  p.  656. 

(g)  Ibid.    His  Lordship,  however,  (A)  Tomlinspn  a.  Swinnsrton,  1 

allowed  a  demurrer  are  tenut  for  want  Keen,  9, 13. 

Souzer  v.  De  Meyer,  2  Paige,  574 ;  Ferguson  v.  O'Harra,  1  Peters,  C.  G. 
493;  Leaoraft  «.  Dempsey,  4  Paige,  124  ;  Stearns  c.  Page,  1  Story  C.  C. 

(1)  These  orders  have  been  adopted  in  the  86th  and  37th  Rules  of  the 
Equity  Rules  of  the  Supreme  Court  of  the  United  States,  January  Term, 
1842. 
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by  plea  and  partly  by  answer,  except  in  those  cases  where  the  What  Defen- 
answer  is  in  support  of  the  plea ;  in  such  cases,  the  plea  and  an-  ^'j^Sd. 
swer  form  but  one  defence,  and  the  title  is  properly  a  "  Plea  and  s^-v~^s 
Answer  (i)  (1)." 

A  demurrer,  coupled  with  a  plea  and  answer,  or  either  of  these  In  what  man- 
defences,  may  be  put  in  after  the  twelve  days  allowed  for  demur-  ner  pu 
ring  alone  have  expired  (k).    It  may  also  be  taken  under  a  com- 
mission to  take  a  plea,  answer,  and  demurrer,  but  not  under  a 
commission  to  take  an  answer  only  (/). 

Where  a  defence  of  this  nature  has  been  put  in,  the  first  thing  Of  setting 
is  to  dispose  of  the  demurrer,  and  also  of  the  plea,  if  there  is  one,  r^an^pka" 
(unless  it  is  intended  to  admit  that  it  is  a  valid  defence,  if  true,) 
and  for  this  purpose  the  demurrer  and  plea  must  be  set  down  for 
argument  in  the  usual  way  (in).  If,  however,  there  should  be  any 
impertinence  in  the  plea  or  answer,  care  should  be  taken  to  have 
it  expunged  before  it  is  set  down,  as  the  setting  down  a  plea  for 
argument  is,  as  we  have  seen,  a  waiver  of  the  impertinence  (n) ; 
but  the  plaintiff  must  be  careful  not  to  amend  his  bill,  or  except 
to  the  answer  for  insufficiency,  before  the  demurrer  and  plea  have 
been  disposed  of,  otherwise  they  will  be  overruled  (q). 

If,  upon  the  argument,  the  demurrer  and  plea  are,  or  either  of  Exceptions  to 
them  are,  overruled,  the  plaintiff  may  deliver  exceptions  for  in- 
sufficiency, extending  not  only  to  the  answer  but  to  the  parts  of 
the  bill  which  were  intended  to  be  covered  by  the  demurrer  and 
plea ;  but  if  the  demurrer  and  plea,  or  either  of  them,  are  allowed, 
the  exceptions  must  not  extend  to  the  parts  of  the  bill  covered  by 
them  (r).  The  proper  course  to  be  pursued,  where  a  partial  de-  Amendment  of 
murrer  has  been  allowed  to  a  bill,  appears  to  be,  to  amend  the  bill, 
either  by  striking  out  the  part  demurred  to,  or  by  making  such 
alteration  in  the  bill  as  will  •bviate  the  ground  of  demurrer. 
Thus,  after  a  partial  demurrer  has  been  allowed,  ore  tenus,  for 
want  of  parties,  the  bill  may  be  amended  by  adding  the  necessary 
parties,  or  stating  them  to  be  out  of  the  jurisdiction  of  the  Court  ; 
and  it  seems  that  such  an  amendment  will  not  preclude  the  plain- 

(»)  Ante,  p.  781.  (m)  Ante.  p.  665. 

(Jfc)  Ibid.  p.  848.  (it)  Ibid.  p.  794. 

(J)  Tomlinson  v.  Swinnerton,  ubi  (?)  Ante,  p.  794. 

supra.  (r)  Ante,  p.  878. 

(1)  If  an  answer  commences  as  an  answer  to  the  whole  bill,  it  overrules 
a  plea  or  demurrer  to  any  particular  part  of  the  bill,  although  such  part  is 
not  in  fact  answered.    Leacraft  v.  Dempsey,  4  Paige,  124. 
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When  defen-  tiff  from  excepting  to  the  answer  as  to  those  parts  of  the  bill  which 

^foined        are  no*  covered  by  tk®  demurrer  (*). 

\^^v-w      It  is  to  be  recollected,  that,  after  a  plea  has  been  allowed,  no 

Replication,      amendment  of  the  bill  can  be  made  without  leave  of  the  Court ; 

and  that,  in  applying  for  such  leave,  the  plaintiff  must  specify  the 

amendments  he  intends  to  make  (t).    After  the  allowance  of  the 

plea,  the  plaintiff  must  reply  to  the  plea  as  well  as  to  the  answer, 

and  proceed  with  the  case  in  the  usual  manner. 
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»  Taylor  «.  Bailey,  3M.&C.    S.  237. 

~ ;  Foster  v.  Fisher,  4  Law  J.,  N.        (0  Ante,  p.  482. 
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CHAPTER    XVIII. 


OF    MOTIONS    TO    DISMISS. 


Sbct.  I.  —  On  the  Part  of  the  Plaintiff. 

According  to  the  practice  of  the  Court,  as  determined  by  the 
Orders  of  May  1845  (a),  a  plaintiff  has  four  weeks  from  the  time 
when  (according  to  the  rules  laid  down  in  the  last  section  of  the 
16th  chapter)  the  last  answer  is  to  be  deemed  sufficient,  to  con- 
sider what  his  future  course  of  proceeding  in  the  cause  shall  be. 

During  that  time,  he  may  either  amend  his  bill,  or  file  a  repli- 
cation ;  or  he  may  set  the  cause  down  for  hearing  upon  hill  and 
answer  ;  or  else  he  may,  if,  upon  due  consideration,  he  conceives 
that  he  shall  not  be  able  effectually  to  prosecute  the  cause,  apply 
to  the  Court,  by  motion,  to  dismiss  his  own  bill,  either  as  against 
all  the  defendants,  or  against  such  of  them  as  he  thinks  he  can 
dispense  with,  with  costs.  This  he  may  do  as  a  matter  of 
course  (b). 

It  seems,  about  two  hundred  years  since,  to  have  been  the  priv-    <Mto  m 
ilege  of  the  plaintiff  to  dismiss  his  bill,  when  the  defendant  had  former'  rao. 
answered,  upon  payment  of  205.  costs  ;  but  that  rule  appears  to  tice ; 
have  been  altered  even  before  the  Statute  of  Anne  (c).    By  that 
statute  (<J),  it  is  enacted,  that,  upon  the  plaintiff's  dismissing  his 
own  bill,  or  the  defendant's  dismissing  the  same  for  want  of  prose-  present  prac- 
attion,  the  plaintiff  in  such  suit  shall  pay  to  the  defendant  or  de-  tice* 
f aidants  his  or   their  full  costs ,  to  be  taxed  by  the  Master  (1).  Taxed  costs: 

(«)  Ord.  16,  Art.  37,  see  pott,  p.  sham  ».  Gray,  2  Atk.288 ;  Prac.  Reg. 

931.  148;  Beames  on  Costs,  228. 

(*)  Dixon  «.  Parks,  1  Yea.  J.  402.  (d)  4  Ann.  e.  16,  §  23. 
(«)  Anon.  1  Vera.  116-334;  New- 

(1)  Provision  is  made  for  the  case  of  the  dismissal  of  his  bill  or  petition  by 
the  plaintiff  in  New  York  by  statute.  2  Rev.  Stat.  613,  §  1.  And  an  ex- 
ception is  there  made,  in  reference  to  the  payment  of  costs,  of  those  cases 
where  according  to  the  practice  of  the  Court,  costs  would  not  be  awarded 
against  toe  plaintiff,  upon  a  decree  rendered,  on  hearing  of  the  cause.  As  to 
the  cases  to  which  this  exception  would  extend,  see  Hammersley  ?.  Barker, 
2  Paige,  372. 
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Costs. 


aiiles  upon 
consent, 


Where  plain- 
tiff sues  in 
fqrma  pau- 
peris; 


Where  defen- 
dant, by  his 
own  act,  has 
rendered  the 
suit  useless. 


The  Court,  therefore,  will,  in  no  case,  after  appearance,  make 
an  order  to  dismiss  a  bill,  on  the  plaintiff's  application,  without 
costs,  unless  upon  the  defendant's  consent  actually  given  in  Court 
(e),  even  though  the  ground  of  the  application  be,  that,  upon  the 
hearing  of  the  cause,  the  Court  would  have  ordered  it  to  be  so 
dismissed,  and  the  defendant,  although  served  with  notice,  does 
not  appear  to  oppose  the  motion  (/).  And  so  strictly  does  the 
Court  adhere  to  this  rule,  that,  in  Fidelle  v.  Evans  (g)  where  a 
written  agreement  had  been  entered  into  between  the  plaintiff  and 
the  defendants  to  settle  the  suit,  part  of  which  agreement  was, 
that  the  plaintiff's  bill  should  be  dismissed  without  costs  ;  the 
Lords  Commissioners  refused  to  make  a  positive  order  for  such 
dismissal  without  the  express  consent  of  the  defendants  given  in 
Court,  and  would  not  be  satisfied  with  an  affidavit  of  their  hav- 
ing been  served  with  notice  of  the  motion  :  they  gave  the  plain- 
tiff, however,  an  order  to  dismiss  without  costs  unless  cause  should 
be  shown  (k). 

But,  notwithstanding  the  statute  above  referred  to,  a  plaintiff, 
where  he  has  been  admitted  to  sue  in  forma  pauperis,  may  more 
to  dismiss  his  bill  without  costs,  except  in  cases  in  which  his  ad- 
mission in  forma  pauperis  has  taken  place  subsequently  to  the  fil- 
ing of  the  bill  (Q(l).  And  where  a  defendant,  by  his  own  act, 
has  rendered  it  impossible  for  the  plaintiff  to  attain  the  object  of  his 
suit ;  e.  g.,  by  surrendering  a  lease,  to  obtain  an  assignment  of 
which  is  the  object  of  the  suit,  and  absconds ;  the  Court  will  per- 
mit the  bill  to  be  dismissed  without  costs  (m)  (2).  This,  however, 
is  an  exception  to  the  general  rule  above  laid  down. 

The  course  of  proceeding  to  obtain  the  dismissal  of  the  suit  by 
a  plaintiff  who  disavows  the  suit,  has  been  before  pointed  out  (*). 
It  seems,  however,  that,  even  when  the  suit  is  not  disavowed,  one 
co-plaintiff  may  dismiss  a  bill  with  costs,  as  far  as  concerns  him- 

(e)  Dixon  v.  Parkes,  ubi  supra.  consent   of  the  plaintiff's    counsel 

(/)  Anon.  1  Ves.  J.  140.  given  in  Court.    Ex  relatione  of  £. 

(i)  1  Cos,  27;  1  Bro.  C.  C.  267,  D.  Colville,  Registrar. 

B.C.  (0  Ante,  p.  47. 

(*)  The  V.  C.  of  England  refused  (m)  Knox  t>.  Brown,  2  Bro.  C.  C. 

to  dismiss  a  bill  without  costs,  on  a  186 ;  1  Cox,  359,  S.  C. 

motion  made  by  the  defendant  pursu-  (n)  Ante,  p.  356. 
ant  to  agreement,  unless  upon  the 


(1)  Where  an  executor  or  administrator  has  commenced  a  wrong  suit  by 
mistake,  or  has  ascertained,  that  it  would  be  useless  to  proceed,  in  conse- 
quence of  facta  subsequently  discovered,  he  will  be  permitted  to  discontinue 
without  payment  of  costs.    Arnoux  v.  Steinbrenner,  1  Paige,  82. 

(2)  But  not  where  the  object  of  the  suit  has  been  defeated  by  the  plaintiff's 
own  act  or  procurement.    Hammersley  v.  Barker,  2  Paige,  372. 
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self;  and  it  is  said  that  he  may  do  so  on  motion  of  course  (o).        Costs. 

Bat  this  does  not  appear  to  be  in  conformity  with  the  modern  prac-  wjJJ!]JeN0^0f 

tice ;  for,  in  Holkirk  o.  Hoi  kirk  (p),  it  is  stated,  that  counsel  ap-  several  co- 

peared,  and  that  the  Court  refused  to  make  an  order  for  such  dis*  P1"11^8 

•     ■1  /.  .  .     moves  to  dis- 

missal, unless  upon  terms  framed  so  as  to  protect  the  other  plain-  miss. 

tiffs  in  the  suit  from  injury  (1). 

With  respect  to  what  will  be  considered  such  an  injury  to  the  Where  the 
other  plaintiffs  as  will  prevent  the  Court  from  dismissing  the  bill  ^*^  injured 
on  the  application  of  one  plaintiff,  it  is  to  be  observed,  that  the  by  dismissal. 
mere  circumstance  that  the  rights  of  the  plaintiff  applying  to  be 
dismissed  are  concurrent  with  those  of  the  plaintiffs  who  remain, 
will  not  be  a  sufficient  reason  for  refusing  the  motion,  since  any 
defect  which  his  withdrawal  may  make  in  the  record  may  be  sup- 
plied by  making  him  a  defendant  by  amendment.    The  objection 
in  Holkirk  v.  Holkirk  (q),  arose  from  the  circumstance  that  one  of 
the  plaintiffs  applying  to  be  dismissed  was  resident  in  France,  which 
might  have  been  difficult  of  proof,  and  the  Court,  therefore,  re- 
fused to  make  the  order,  unless  the  plaintiff,  who  was  applying  to 
dismiss,  would  undertake  to  put  in  his  answer  to  the  bill,  when 
amended,  within  a  fortnight  after  filing  the  amended  bill,  and  also 
unless  the  defendant  already  on  the  record  would  undertake  not  to 
object,  at  the  hearing,  that  it  was  not  proved  that  the  other  plaintiff 
was  out  of  the  jurisdiction. 

A  plaintiff  may  move  to  dismiss  his  own  bill,  with  costs,  as  a  Plaintiff  may 
matter  of  course,  at  any  time  before  the  decree  (2).     Thus  in  the  ^me^before^e- 
case  of  Curtis  t>.  Lloyd  (r),  after  the  cause  had  been  called  on  for  cree ; 
hearing,  and  had  Btood  over  at  the  request  of  counsel,  the  plain- 
tiff obtained,  as  of  course,  an  order  to  dismiss  his  bill  with  costs. 
The  defendant  afterwards  objected  to  this  course ;  but  Lord  Cot- 
tenham  held,  that  the  plaintiff  was  entitled  to  the  order,  observing 
"  that  he  could  not  see  why  a  plaintiff  should  be  in  a  worse  situa- 
tion, because  he  informs  the  Court  that  he  does  not  intend  to  pro- 
ceed with  the  hearing  of  his  cause,  than  if  he  made  default." 

Jo)  Bathew  9.  Needham,  Prac.  Reg.        (p)  4  Mad.  51. 
179  :  Langdale  v.  Langdale,  13  Ves.        Co)  Ubi  supra. 
167.  (r)  4  M.  &  C.  194. 

(1)  See  Muldrow  v.  Du  Bose,  2  Hill  Ch.  375,  377. 

(2)  It  is  a  matter  of  coarse  to  permit  the  plaintiff  to  dismiss  the  billat  any 
time  before  decree,  upon  payment  of  costs,  but  the  order  for  such  leave  is 
conditional,  and  the  suit  not  absolutely  discontinued  so  as  to  authorize  the 
filing  a  new  bill,  till  the  costs  of  the  first  suit  are  paid.  Cummins  v.  Ben- 
nett, 8  Paige,  79.  See  Thomas  v.  Thomas,  3  Litt.  9 ;  Bossard  0.  Lester,  2 
M'Cord,  Ch.  421;  Smith  v.  Smith,  2  Blackf.  232. 

After  a  voluntary  dismissal  of  a  bill  by  the  plaintiff,  he  will  not  be  allowed 
to  re-instate  it.    Orphan  Asylum  v.  McCartee,  1  Hopk.  372. 
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By  on©  of        After  a  decree  (1),  however,  the  Court  will  not  suffer  a  plain- 

Plaintifls.     ^  to  dismiss  his  own  bill,  unless  upon  consent  (s) ;  for  all  parties 

^-i^v^ w  are  interested  in  a  decree,  and  any  party  may  take  such  steps  as 

deo^!  u^ss  be  may  ta  ■dfi»d  t0  ha?e  the  effect  of  li  W- 

upon  consent.      It  is  to  be  nevertheless  observed,  that  if,  upon  the  hearing  of  the 

Secus,  where    cause,  the  Court  has  merely  directed  an  issue,  the  plaintiff  may, 
an  iissue^and    ^fore  trial  °f  the  i*8^,  obtain  an  order  to  dismiss  the  bill  with 
pl&intiff  is  un-  costs ;  because  the  directing  of  an  issue  is  only  to  satisfy  the  con* 
willing  to  try  flCjcnoe  0f  tfce  Court  prefatory  to  its  giving  judgment  («).     If» 
however,  the  issue  has  been  tried,  and  determined  in  favor  of  the 
defendant,  the  plaintiff  cannot  move  to  dismiss,  because  the  defen- 
dant may  have  it  set  down  on  the  Equity  reserved,  in  order  to  ob- 
tain a  formal  dismissal  of  the  bill,  so  as  to  enrol  it  as  a  final  judg- 
ment, and  thereby  make  it  pleadable  (x). 
Under  present      By  the  practice  which  prevailed  previously  to  the  Orders  of 
n^saUfler      ****'  *^'  coming  into  operation,  a  plaintiff  obtaining  an  order  to 
cause  set  down  dismiss  his  own  bill  at  any  time  before  decree,  was  not  prevented 
toaaolher  suit*  ^^ty  frona  ^inR  a  n*w  Ml  f°r  the  same  object  at  any  subsequent 
'  time  (3).    But  this  privilege  having  been  considered  to  give  room 
for  oppression  as  against  the  defendant ;  the  117th  Order  of  May, 
1645,  has  provided, "  that  if  the  plaintiff,  after  the  cause  is  set 
down  to  be  heard,  causes  the  bill  to  be  dismissed  on  his  own  ap- 
plication, or  if  the  cause  is  called  on  to  be  heard  in  Court,  and 
the  plaintiff  makes  default,  and  by  reason  thereof  the  bill  is  dis- 
missed, then  and  in  such  case  such  dismissal  is,  unless  the  Court 
otherwise  orders,  to  be  equivalent  to  a  dismissal  on  the  merits,  and 
may  be  pleaded  in  bar  to  another  suit  for  the  same  matter." 


(«)  Ibid. ;  and  see  Gilbert  v.  (I)  Ibid. 
Hawles,  1  Cha.  Ca.  40;  Carrington  (tt)-Ibid. 
v.  Holly,  1  Dick.  281.  (x)  Ibid. 


(1)  After  an  order  to  account,  and  report  made,  the  plaintiff  cannot  dis- 
miss on  payment  of  costs.  Bethia  v.  M'Kay,  Cheves  Ch.  Ca.  93.  See  also 
Hall  v.  M'Pherson,  3  Bland,  529.  But  see  Bossard  v.  Lester.  2  M'Cord  Ch. 
421.  ' 

A  bill  by  trustees  to  marshal  assets  and  call  in  creditors,  after  a  decree 
made  directing  money  to  be  paid,  and  creditors'  claims  established,  will  not 
be  dismissed  at  the  instance  of  one  of  the  plaintiffs,  his  co-plaintiff  and  the 
oreditors  objecting.  Muldrow  v.  Du  Bose,  2  Hill  Ch.  375,  377.  See  Jones 
v.  Lansing,  7  Paige,  683;  Thomas  v.  Thomas,  3  Litt.  9. 

(2)  See  Cummins  v.  Bennett,  8  Paige,  79. 

As  to  the  dismissal  of  bills  without  prejudice  for  want  of  necessary  parties, 
see  ante,  chap.  5,  p.  334, 335, 336,  in  notes. 
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Section  II. 

For  want  of  Prosecution* 

The  time  at  which  a  defendant  may  move  to  dismiss  the  plain-  Tim.e  wnen 
tiff's  bill  for  want  of  prosecution,  is  now  determined  by  the  Or-  made.n    ay 
ders  of  May,  1845,  the  114th  of  which  directs,  that,  "Any  defen- 
dant may,  upon  notice,  move  the  Court  that  the  bill  may  be  dis- 
missed with  costs  for  want  of  prosecution,  and  the  Court  may  or- 
der accordingly. 

1.  "If  the  plaintiff,  having  no  order  to  enlarge  the  time, does 
not  obtain  and  serve  an  order  for  leave  to  amend  the  bill,  and  does 
not  file  a  replication  (1),  or  set  down  the  cause  to  be  heard  on  bill 
and  answer,  within  four  weeks  after  the  answer,  or  the  last  of  the 
answers  is  found  or  deemed  to  be  sufficient,  or  after  the  filing  of  a 
traversing  note;  or, 

2.  "  If  the  plaintiff,  having  undertaken  to  reply  to  a  plea  to  the 
whole  bill,  does  not  file  his  replication  within  four  weeks  after  the 
date  of  his  undertaking ;  or, 

3.  "If  the  plaintiff,  having  obtained  no  order  Jo  enlarge  the 
time,  does  not  amend  the  bill  within  fourteen  days  after  the  date 
of  the  order  for  leave  to  amend ;  or, 

4.  "  If  the  plaintiff,  having  obtained  no  order  to  enlarge  the  time, 
does  not  set  down  the  cause  to  be  heard,  and  obtain  and  serve  a 
subpoena  to  hear  judgment  within  four  weeks  after  publication  has 
passed." 

It  follows  immediately  from  this  Order,  and  it  is,  moreover,  ex- 
pressly directed  by  the  16th  Order,  Art.  37,  that  "  the  plaintiff  not 
obtaining  an  order  for  leave  to  amend  his  bill,  must  either  file  his 
replication,  or  set  down  the  cause  to  be  heard  on  bill  and  answer, 
within  four  weeks  after  the  last  answer  is  deemed  or  found  suffi- 
cient Otherwise  any  defendant  may  move  to  dismiss  the  bill  for 
want  of  prosecution.1' 

The  115th  of  the  same  orders  directs,  that  "  where  the  plaintiff  After  amend- 
has  after  answer,  amended  his  bill  without  requiring  an  answer  to  ment  °     l  ' 
the  amendments,  any  defendant  may  upon  notice  move  to  dismiss 
the  bill  with  costs  for  want  of  prosecution,  if  the  plaintiff,  having, 
obtained  no  order  to  enlarge  the  time,  does  not  file  the  replication 

(1)  Bee  Role  66  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  sad  65  of  the  New  York  Rules  in  Chancery,  cited  post,  946,  note ; 
Role  15  of  the  Reg.  of  Frac.  in  Chanc.  Mass. 
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Time  when  or  8et  down  the  cause  to  be  heard  on  bill  and  answer,  within  the 
Motion  maybe  A*     A.  ~  lf 

made.         tne  ^^es  following,  viz. — 

v^^-v-^-'  "  1.  Within  fourteen  days  after  service  of  notice  of  the  amend- 
ment oTbill "  ment  °^  tne  ^i  m  cases  w^ere  tne  defendant  does  not  desire  to 
no  answer  be-  answer  the  amendments. 

ing  required.  «rtj  Within  fourteen  days  after  the  Master's  refusal  to  allow  further 
time,  in  cases  where  the  defendant  desiring  to  answer  has  not  put 
in  his  answer  within  eight  days  after  the  service  of  notice  of  the 
amendment  of  the  bill,  and  the  Master  has  refused  to  allow  further 
time. 

"  3.  Within  fourteen  days  after  the  filing  of  the  answer,  in  ca- 
ses where  the  defendant  has  put  in  an  answer  to  the  amendment, 
unless  the  plaintiff  has,  within  such  fourteen  days,  obtained  from 
the  Court  special  order  for  leave  to  reamend  the  bill.1' 

The  requisitions  of  this  Order  are  further  carried  out  by  the 
16th  Order,  Art.  39,  which  directs,  "  that  where  the  plaintiff 
amends  his  bill,  without  requiring  an  answer  to  the  amendments, 
and  no  answer  is  put  in  thereto,  and  no  warrant  for  further  time 
to  answer  the  same  is  served  within  eight  days  after  service  of  the 
notice  of  the  amendment  of  such  bill,  the  plaintiff  is,  after  the 
expiration  of  such  eight  days,  but  within  fourteen  days  from  the 
time  of  such  service,  either  to  file  his  replication  or  to  set  down 
the  cause  to  be  heard  upon  bill  and  answer.  Otherwise  any  de- 
fendant may  move  to  dismiss  the  bill  for  want  of  prosecution." 

And  the  40th  Art.  directs,  that  "  Where  the  plaintiff  amends 
his  bill  without  requiring  an  answer  to  the  amendments,  and  a  de- 
fendant within  eight  days  after  the  service  of  the  notice  of  the  fil- 
ing of  the  amended  bill,  serves  a  warrant  for  further  time  to  an- 
swer the  amendments,  but  the  Master  refuses  to  grant  such  fur- 
ther time,  the  plaintiff  is,  within  fourteen  days  after  such  refusal, 
either  to  file  his  replication,  or  to  set  down  the  cause  to  be  heard 
on  bill  and  answer." 

Otherwise  any  defendant  may  move  to  dismiss  the  bill  for  want 

of  prosecution. 

Where  not-  And  the  41st  Art.  directs,  that  "  If  a  defendant  puts  in  an  an- 

the  defendant   swer  to  amena<ments  t0  which  the  plaintiff  has  not  required  an  an- 

doea  answer,     swer,  the  plaintiff  must,  within  fourteen  days  after  the  filing  of 

-such  answer,  either  file  his  replication,  or  set  down  the  cause  to  be 

heard  on  bill  and  answer,  unless  in  the  mean  time  he  obtains  from 

the  Court  a  special  order  for  leave  to  except  to  such  answer  or  to 

amend  the  bill." 

Otherwise  any  defendant  may  move  to  dismiss  the  bill  for  want 
of  prosecution. 


For  want  of  Prosecution. 

By  the  14th  Order  of  May,  1845,  art.  4,  the  vacations  are  not    Time  when 
to  he  reckoned  in  the  computation  of  the  times  for  filing  replica-  Motlm^aybe 
tions,  or  setting  down  causes  under  the  direction  of  Art.  41  of  v^^s^^x 
Order  16.  Vacation  not 

By  the  118th  Order,  "A  defendant  is  not  to  be  at  liberty  to  ^^j 
more  to  dismiss  a  bill  for  want  of  prosecution  until  after  the  expir-  time  for 
ation  of  the  time  within  which  a  plaintiff  may  obtain  an  order  to  ame£din&e*- 
amend  such  bill." 

It  has  before  (y)  been  stated,  that  the  plaintiff  has  four  weeks  Time  for 
after  the  last  answer  of  the  several  defendants  is  deemed  suffi-  fo^f^re^t 
cient,  during  which  he  may  obtain  an  order  as  of  course  to  amend  cation  expires 
his  bill ;  and  in  the  computation  of  this  time  vacations  are  not  in-  ^^  Bame 
eluded,  so  that  under  these  Orders  of  1845,  the  period  allowed  for 
amending  as  of  course,  is  the  same  as  that  allowed  for  filing  a 
replication. 

At  the  end,  therefore,  of  four  weeks  from  the  sufficiency  of  the 
last  answer,  the  time  for  amending  of  course  expires,  and  also  that 
foT  filing  a  replication ;  and  if  neither  of  these  steps  have  been 
taken,  the  defendant  will  be  entitled  to  move  to  dismiss  the  bill  for 
want  of  prosecution  (1). 

Under  the  practice  which  prevailed  before  the  Orders  of  1845  Under  practice 
came  into  operation,  the  time  allowed  for  amending,  and  that  al-  ^JSP"*6™ 
lowed  for  filing  a  replication,  differed  from  one  another  in  duration, 
and  also  in  the  fact  of  the  vacations  not  being  included  in  the 
former  period,  and  being  included  in  the  latter.  This  circumstance 
caused  considerable  difficulty  in  determining  the  time  at  which  the 
defendant  was  entitled  to  move  to  dismiss  the  bill  for  want  of  pros- 
ecution. 

If  within  the  time  allowed  the  plaintiff  for  the  amendment  of  Present  prac- 
his  bill  an  order  for  that  purpose  be  obtained,   and  if  accord-  tice.  w.^ere 
ingly  the  bill  be   duly  amended,  and  require  a  further  answer,  amends  and 
it  would  seem  clear  that  the  defendant  cannot  move  to  dismiss  requires  fur- 
the  bill  for  want  of  prosecution  until  four  weeks  from  the  expira- 
tion of  the  time  when  the  last  answer  to  the  amended  bill  has 
been  deemed  sufficient,  except  upon  the  same  contingencies  men- 
tioned in  the  114th  Order,  with  respect  to  answers  to  original 
bills. 

If  the  plaintiff  amend  his  bill  without  requiring  a  further  an*  When  he 

amends  and 

v    »  ,.»**  does no* re" 

(3)  Ante,  p.  472.  qaire  father 

answer. 

(1)  See  Dalton  v.  Hayter,  before  Lord  Langdale,  M.  R,  3rd  Not.  1845, 
reported  9  Jurist,  1000,  cited  post,  940,  in  note  (1). 
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Time  when  swer  from  the  defendant,  the  times  at  which,  under  different 

°  made*7     circumstances,  the  defendant  may  move  to  dismiss  the  bill  for 

v^*v^^^  want  of  prosecution,  are,  as  we  have  seen,  expressly  regulated  by 

the  115th  Order,  and  by  the  39th  and  following  Arts,  of  the  16th 

Order. 

It  may  here  be  remarked,  that  if  the  language  of  the  3d  contin- 
gency of  the  114th  Order  (z),  by  which  a  defendant  is  enabled  to 
move  that  the  bill  may  be  dismissed,  "  if  the  plaintiff  having  ob- 
tained no  order  to  enlarge  the  time,  does  not  amend  the  bill 
within  fourteen  days  after  the  date  of  the  order  for  leave  to 
amend,"  were  to  be  construed  strictly,  the  result  would  be,  that 
When  plaintiff  where  the  plaintiff  did  not  amend  his  bill  within  fourteen  days 
does  not  after  the  date  of  the  order,  his  bill  might  be  dismissed  for  want  of 

lTdaysTker11  prosecution,  although  the  period  of  four  weeks  from  the  sufficiency 
Order.  of  the  last  of  the  answers  had  not  expired ;  so  that  an  order  to 

amend  not  acted  upon,  would,  upon  this  construction,  have  the 
effect  of  diminishing  the  period  at  the  conclusion  of  which  a  de- 
fendant may  prove  to  dismiss.  This  construction,  however,  seems 
scarcely  consistent  with  the  70th  of  the  same  Orders,  and  the  34th 
Art.  of  the  16th  Order,  by  both  of  which  it  is  provided,  that  if  the 
bill  be  not  amended  within  fourteen  days  from  the  date  of  an 
order  for  that  purpose,  the  order  to  amend  becomes  void,  and  the 
cause  as  to  dismissal  stands  in  the  same  situation  as  if  the  order 
had  not  been  made. 
WhetherCoart  Under  the  practice  which  prevailed  before  these  Orders  came 
merit^oDon10  *nto  °Perat*on>  ^e  Court  would  not,  upon  a  motion  to  dismiss  the 
the  motion.  bill  for  want  of  prosecution,  enter  into  the  merits  of  the  cause,  to 
determine  whether  the  bill  should  be  dismissed  without  costs,  but 
would,  with  reference  to  the  question,  whether  the  common  order 
should  be  made,  consider  only  the  conduct  of  the  parties  to  the 
cause,  with  respect  to  its  prosecution  (z). 

The  114th  Order  of  May,  1845,  seems  by  its  language  to  leave 
in  the  Court  more  latitude  of  discretion  than  the  16th  Order  of 
1828 ;  but  probably  this  discretion  will  not  be  exercised  so  as  to 
make  the  right  of  the  defendant  to  have  the  bill  dismissed  with 
costs  for  want  of  prosecution,  dependant  upon  the  merits  of  the 
cause. 
Where  notion  It  appears  under  the  first  contingency  of  the  114th  Order,  that 
amendment  the  fact  of  the  plaintiff  obtaining  and  serving  an  order  for  leave 
to  amend  the  bill,  will  preclude  the  defendant  from  moving  to 

(2)  See  page,  931.  (z)  Stagg*.  Knowle8,3  Hare.421. 
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dismiss.    This  practice  prevailed  before  the  Orders  of  1845  came  When  Motion 
into  operation.    It  was,  moreover,  decided,  that  an  order  to  amend  Il^^v^hJ 
was  in  time  if  drawn  up  and  served  before  the  motion  to  dismiss 
was  actually  made,  although  it  was  after  notice  of  the  motion  had 
been  served  (a).     But  in  such  a  case,  and  in  others  where  a  de-  Costs  in  such 
fendant's  tide  to  dismiss  was  intercepted  by  a  step  taken  by  the  &  ca8e* 
plaintiff  between  the  notice  of  motion  and  its  being  heard,  the 
plaintiff  had  to  pay  the  costs  of  the  defendant's  application  to  dis- 
miss the  bill  (6). 

It  should  also  be  observed,  that  an  order  to  amend  obtained  in  Irregular 
violation  of  the  Orders,  was  considered  as  a  mere  nullity.    And  3oMBneMw»- 
that  where  a  plaintiff,  having  obtained  an  order  to  amend,  amend-  yen t  motion. 
ed  his  bill,  but  omitted  to  serve  the  defendant  with  a  subpoena 
to  answer  the  amended  bill,  such  a  proceeding  did  not  preclude 
the  defendant  from  moving  to  dismiss  (c). 

And  where  an  order  obtained  irregularly  remained  undischarged,  After  irregular 
it  was  no  answer  to  a  motion  to  dismiss  for  want  of  prosecution  (d).  amen  me 
It  has  been  held,  however,  that  the  acceptance  of  costs  under  such 
an  order  waived  the  irregularity  (c).    And  in  The  Ring  of  Spain  v. 
Hullett  (/),  where  the  Court  had  set  aside  an  order  to  amend, 
on  the  ground  of  irregularity,  the  order  by  which  the  order  to 
amend  was  set  aside  was  discharged,  on  the  motion  of  the  plain- 
tiff on  the  ground  that  the  defendant  had  accepted  the  costs  of 
the  order  to  amend,  but  which  ground  had  not  been  insisted  upon 
at  the  hearing  of  the  motion. 

It  is  to  be  observed  that,  in  that  case,  the  order  to  discharge 
the  motion  to  amend  had  not  been  drawn  up  and  served  before 
the  application  of  the  plaintiff  to  discharge  it,  and  that  the 
plaintiff  was  ordered  to  pay  the  defendant's  costs  of  the  appli- 
cation (#). 

It  seems  also,  that  where  an  order  to  amend  has  been  irregu-  Waiver  of  the 
larly  obtained,  if  the  defendant,  after  the  bill  has  been  amended,  irre8tthritv- 
applies  to  have  his  office-copy  altered  pursuant  to  the  amendment, 
such  application  will  be  a  waiver  of  the  irregularity  (A). 

It  may,  however,  be  observed  in  this  place,  that  if,  upon  the  Motion  to  dis- 
hearing  of  a  cause,  it  is  ordered  to  stand  over,  with  liberty  to  the  jeaVe  given  to 
plaintiff  to  amend  his  bill  by  adding  parties,  in  pursuance  of  amend. 

(a)  Peacock*. Sievier, 5 Sim. 553.  &M.494. 

(b)  Waller  v.  fedlington,  4  Beav.  (e)  Tarleton  t>.  Dyer,  1 R.  &  M.  1. 
134.  (/)lR.&M.7,n. 

(c)  Bramston    v.  Carter,  2  Sim.  &)  Ibid. 

458;  vide  etiam,  Cooke  v.  Davies,  1        (1)  Kendall  v.  Beckett,  1  Rum. 
Fan.  &  R.  309 ;  1  Rum.  153,  n.,  S.  C.    152 ;  vide  etiam,  Bramston  v.  Carter, 
(4)  De  Geneve  «.  Hannam,  1  R.    ubi  supra. 
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How 
prevented. 


Where  cause 
stands  oyer  for 
a  limited  time. 


Notice  for  too 
early  a  day  not 
cured  by  post- 
poning the 
motion. 


When  defen- 
dant in  con- 
tempt for  non- 
payment of 
costs. 


By  taking  a 
step  in  the 
cause. 


When  taken 
after  service  of 
notice  of  mo- 
tion to  dismiss. 


which  the  plaintiff  amends,  bat  does  not  proceed  any  further,  the 
defendant  may  move  specially  to  dismiss  the  bill  for  want  of  pros- 
ecution, and  is  not  bound  to  set  the  cause  down  again  (t). 

And  it  seems,  that  if  the  order  allowing  the  cause  to  stand  over, 
directs  that  it  shall  stand  over  for  a  limited  time,  within  which 
the  plaintiff  is  to  add  the  necessary  parties,  in  default  of  which 
the  bill  is  to  be  dismissed  with  costs,  and  the  plaintiff  does  not 
add  the  parties  within  the  limited  time,  no  further  application 
need  be  made  to  dismiss  the  bill,  as  it  is  already  out  of  Court  (4). 

It  has  always  been  a  general  rule,  that  if  notice  of  motion  to 
dismiss  for  want  of  prosecution  be  given  for  too  early  a  day,  the 
defect  is  not  cured  by  the  motion  being  accidentally  postponed  to 
a  day  when  it  might  have  been  regularly  made  (/) ;  and  the  same 
rule  will  probably  continue  under  the  present  Orders. 

It  is  to  be  recollected,  that  a  defendant  who  is  in  contempt  for 
non-payment  of  the  costs  of  an  attachment,  for  not  putting  in  his 
answer  in  due  time,  will  not  be  in  a  situation,  even  after  answer, 
to  move  to  dismiss  the  bill  for  want  of  prosecution,  unless  indeed 
the  plaintiff  has  replied  to  the  answer,  or  taken  any  other  step 
amounting  to  an  acceptance  of  it  (m). 

We  have  seen,  that  under  the  Orders  of  1845,  the  fact  of  the 
plaintiff  filing  a  replication,  or  obtaining  and  serving  an  order  to 
amend  within  four  weeks  after  the  sufficiency  of  the  last  answer 
has  the  effect  of  precluding  a  defendant  from  moving  to  dismiss 
the  bill  for  want  of  prosecution.  So  also,  by  the  practice  which 
prevailed  under  the  16th  Order  of  1828,  (now  discharged),  if 
either  of  these  two  steps  were  taken  within  two  months  from  the 
sufficiency  of  the  answer,  the  defendant  was  precluded  from  mov- 
ing to  dismiss  the  bill  for  want  of  prosecution. 

Under  the  last-mentioned  Order,  the  motion  to  dismiss  the  bill 
was  made  upon  notice;  and  it  has  been  decided,  that  where,  at 
the  time  of  service  of  the  notice  upon  the  plaintiff  the  defendant 
had  a  right  to  move  to  dismiss  the  bill,  yet  if  the  plaintiff  filed  a 
replication,  or  served  an  order  to  amend  the  bill  before  the  hear- 


(t)  Mitchell  v.  Lowndes,  2  Cox,  15. 

(k)  Vide  Stevens  «.  Praed,  2  Cox, 
374.  It  nowhere  appears  what  the 
course  of  proceeding  ought  to  be 
where  a  plaintiff  obtains  an  order,  at 
the  hearing  for  the  cause  to  stand  over, 
with  liberty  for  him  to  amend  his  bill, 
(but  without  any  direction  as  to  the 
bill  being  dismissed  in  case  of  his  not 
amending  within  the  time  specified  in 


the  order,)  and  omits  to  amend.  It  is 
presumed,  however,  that  the  defend- 
ant ought  to  move  to  have  the  bill 
dismissed,  as  he  must  where  a  similar 
order  has  been  made  upon  the  argu- 
ment of  a  demurrer  for  want  of  par- 
ties, and  not  acted  upon. 

(I)  De  Geneve  v.  Hannam.  1 R.  & 
M.494. 

(m)  Anon.  15  Yes.  174. 
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ing  of  the  motion,  the  defendant's  right  would  be  intercepted,  and  How 
the  plaintiff  would  be  allowed  to  retain  his  bill  (n).  It  seems  that  vj^^-^/ 
Lord  Eldon  expressed  his  disapprobation  of  this  practice;  his 
Lordship  being  of  opinion,  that,  after  a  defendant  had  been  kept 
in  Court  long  enough,  after  his  answer,  to  entitle  him  to  get  the 
hill  dismissed,  the  Court  ought  to  relieve  him  by  dismissing  him 
(o).    The  practice,  nevertheless,  continued. 

Where  however  the  plaintiff  adopts  this  course,  the  Court  usu-  Costs  in  such 
ally  orders  him  to  pay  the  costs  of  the  application  for  dismissal ;  CMe> 
and  even  though  the  defendant  has  had  notice  that  the  plaintiff, 
by  taking  a  step  in  the  cause,  has  prevented  any  order  being  made 
upon  the  motion  to  dismiss,  yet  where  the  plaintiff  had  not  tender- 
ed the  costs  of  preparing  and  serving  the  notice  of  motion,  it  was 
held,  that  the  defendant  had  a  right  to  bring  his  motion  before  the 
Court,  for  the  purpose  of  obtaining  his  costs  (p). 

The  114th  Order  of  May,  1645,  construed  strictly,  would  give 
the  defendant  a  right  to  move  to  dismiss  the  bill,  even  after  a  repli- 
cation, when  it  had  not  been  filed  within  the  time  of  four  weeks, 
allowed  for  that  purpose,  but  the  Court  seems  to  have  a  discre- 
tionary power  as  to  what  order  should  be  made  on  the  motion,  so 
that  probably  the  old  practice  will  continue  under  this  order,  and 
when  the  plaintiff  serves  an  order  to  amend,  or  files  a  replication 
before  the  hearing  of  the  motion,  he  will  be  allowed  to  retain  his 
bill,  but  will  have  to  pay  the  costs  of  the  application. 

It  may  be  observed,  that,  before  the  Order  of  1845,  a  replica-  ^^X^/a' 
tion,  filed  even  on  the  same  day  that  an  order  to  dismiss  the  bill  of  the  motion. 
for  want  of  prosecution  was  obtained,  would  have  precedence  of 
the  order  to  dismiss,  and  render  it  irregular  (g)  (1).  Whether 
such  would  be  the  effect  of  a  replication  filed  on  the  same  day 
that  the  motion  to  dismiss  is  made  under  the  new  practice,  re- 
mains to  be  seen. 

Under  the  former  practice,  it  was  settled  that  an  injunction  ^°*  prevent- 
would  not  prevent  the  defendant  from  moving  to  dismiss  for  want  terlocutory  "ap- 
of  prosecution  (r)  j  and  even  the  obtaining  an  injunction,  upon  plication. 

(»)  Waller  v.  Pedlington,  4  Beav.  (p)  Attorney-general  v.  Cooper,  9 

194.  Sim.  379; 

Jo)  Day  v.  Snee,  3  V.  &  B.  170;  (4)  Reynolds  t>.  Nelson,  5  Mad.  60. 

e  etiam,  Jackson   v.  Purnell,  16  (r)  Day  v.  Snee,  3  V.  &,  B.  170; 

Ves.  204  ;  James  v.  Biou,  3  Swanst.  James  v.  Biou,3  Swanst.  234. 
245;  Degraves  v.  Lane,  15  Ves.  291. 

^  (1)  The  fiHng  of  a  replication  after  notice  given  of  a  motion  to  dismiss  the 
bill  for  want  thereof,  is  good  cause  against  the  motion;  but  it  will  be  allowed 
only  on  payment  of  costs.    Griswold  v.  Inman,  1  Hopk.  86. 
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How  merits  confessed  in  the  answer,  was  not  such  a  proceeding  in  the 
sj^l^^y  cause  as  saved  a  plaintiff  from  having  his  bill  dismissed  (s).  The 
same  was  also  held  of  showing  cause,  successfully,  against  dissolv- 
ing an  injunction  (t)  ;  and  an  order  to  dismiss  a  bill  for  want  of 
prosecution  was  held  to  be  regular,  although  made  after  a  notice 
had  been  given  by  the  defendant  of  a  motion  to  dissolve  an  injunc- 
tion, which  motion  was  not  made,  in  consequence  of  the  state  of 
business  in  the  Court  (u). 

It  may  be  observed,  that  there  does  not  seem  to  be  any  thing 
in  the  recent  Orders  to  prevent  these  decisions  still  being  appli- 
cable. 

Secus,  an  order      There  was  one  case,  however,  in  which  an  order  made  upon 
of  reference  as        .        .  ,.       .  .  ,        ,  *.   . 

to  title.  an  interlocutory  application  was  considered  as  a  sufficient  pro- 

ceeding to  prevent  the  dismissal  of  a  bill  for  want  of  prosecution, 
viz.,  where  the  bill  having  been  filed  for  the  specific  performance 
of  a  contract,  and  the  title  only  being  in  dispute,  a  reference  had 
been  made  to  the  Master,  upon  motion,  to  inquire  into  the  title, 
upon  which  the  Master  had  not  reported  (x).  In  such  case  the 
order  being  in  the  nature  of  a  decree  made  upon  the  hearing  of 
the  cause,  prevented  the  dismissal  of  the  bill  (y),  and  the  princi- 
ple of  the  case  seems  to  apply  to  the  present  practice. 

It  seems,  that,  under  the  old  practice,  an  order  to  dismiss  would 
not  have  been  regular,  if  obtained  by  a  defendant  pending  a  re- 
ference of  his  answer  for  impertinence,  the  reason  of  which  was, 
that  a  plaintiff  had  a  right  to  have  the  impertinent  matter  expunged 
By  a  reference  De^ore  ne  repKed  to  the  answer  (z).  If,  however,  the  plaintiff, 
for  imperti-  after  obtaining  a  reference  of  the  answer  for  scandal  or  imperti- 
nence, nence,  neglected  to  proceed  upon  it,  the  defendant  might  apply  to 
have  the  order  discharged,  and  to  have  the  bill  dismissed  for  want 
of  prosecution  (a).  It  is  probable,  that,  under  the  present  prac- 
tice, it  will  still  be  held,  that  as  no  time  is  limited  within  which 
a  reference  of  an  answer  for  scandal  or  impertinence  must  be  ob- 
tained, provided  it  be  obtained  before  replication,  the  existence  of 
such  an  order  will  be  considered  as  a  good  reason  why  the  defen- 
dant should  not  be  at  liberty  to  move  to  dismiss  the  bill  ($). 
We  have  seen  before,  that  an  order  for  referring  any  pleading  for 
scandal  or  impertinence  will  be  considered  as  abandoned,  unless 

(#)  Bliss   v.  Collins,  2  Mer.  62,  377. 

cited.  (y)  Ibid, 

(i)  Earl  of  Warwick  v.  Duke  of  (z)  Railton  v.  Woolrick,  3  Swanst. 

Beaufort,  1  Cox,  111.  247,  n. ;  vide  etiam  Goodwin  v.  Da- 
te) Farquharson  v.  Pitcher,  3  Ross,  vis,  1  Pri.  373. 


(x)  Biscoe  v.  Brett,  2  Ves.  &  B.        (6)  Ante,  p  872. 


(a)  Railton  v^Woolrick,  ubi  supra. 
(6) 
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the  party  obtaining  it  shall  procure  the  Master's  report  within  a    Time  when 
certain  time  (c)  ;  consequently  there  is  no  occasion,  in  case  the  be  ^de  before 
plaintiff  neglects  to  proceed  upon  the  order,  to  move  to  have  it  Orders  of  1845. 
discharged,  and  the  defendant  may,  (provided  the  cause  is  other-  v^*v-^-' 
wise  in  a  situation  to   permit  it,)   immediately  upon  the   time 
limited  by  the  order  having  expired,  apply  to  have   the  bill  dis- 
missed. 

It  seems  that  the  order  to  dismiss  a  bill  can  only  be  drawn  up  How  order 
on  the  production  of  the  Record  and  Writ  Clerk's  certificate  of  drawnuP- 
the  proceedings  in  the  cause,  for  the  purpose  of  showing,  that, 
since  the  answer  was  filed,  no  further  proceedings  have  been  had. 
This  certificate  ought,  in  strictness,  to  be  produced  at  the  time  of 
he  motion  being  made  ;  the  practice,  however,  has  become  gen- 

al,  of  producing  it,  after  wards,  to  the  Registrar,  who  will  not  draw 
op  the  order  until  he  sees  that  the  certificate  has  been  granted  and 
properly  filed  (d).  The  consequence  of  this  practice  is,  that  the 
certificate  is  frequently  applied  for,  and  obtained,  after  the  order  has 
been  pronounced  by  the  Court ;  and,  consequently,  it  bears  a  date 
subsequent  to  that  of  the  order,  (which,  although  drawn  up  and 
entered  afterwards,  is  always  dated  on  the  day  that  it  was  pro- 
nounced by  the  Court.)  This,  however,  has  been  held  not  to  oc- 
casion any  irregularity  in  the  order  (e) ;  but  care  must  be  taken, 
in  drawing  the  certificate,  not  to  refer  in  it  to  any  proceeding 
which  has  taken  place  in  the  cause  subsequently  to  the  motion ; 
otherwise  the  Registrar  may  refuse  to  draw  up  the  order  upon 
such  certificate  (/). 

Where  a  defendant  served  notice  of  a  motion  to  dismiss,  and, 
before  the  time  for  making  it,  the  plaintiff's  clerk  in  Court  gave 
notice  that  a  replication  was  filed ;  in  consequence  of  which  the 
motion  was  not  made,  but  it  afterwards  appeared  that  no  replica- 
tion had  been  filed ;  whereupon  the  defendant  again  moved  to  dis- 
miss the  bill,  and  obtained  the  order  :  upon  the  plaintiff's  applying 
to  discharge  that  order  for  irregularity,  in  consequence  of  a  repli- 
cation having  been  filed  before  it  was  made,  Lord  Eldon  refused 
to  discharge  it,  unless  the  plaintiff  would  answer  the  defendant's 
affidavit,  and  pay  the  costs  of  the  motion  (g). 

It  will  be  necessary,  for  the  purpose  of  understanding  the  changes 
produced  by  the  Orders  of  1845,  to  state  shortly  the  circumstances 

(c)  Ante,  p.  403.  465;  Attorney-general  v.  Finch,  1  V. 

(4)  Willi  v.  Pngh,  10  Vef.  402,  &B.  368. 

401  (/)   King  v.Noel,  5  Mad.  13. 

(c)  M'Mahon  v.  Siaaon,  12  Vea .  (g)  Anon.  14  Yea.  402. 
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Consequences,  under  which,  before  they  came  into  operation,  a  defendant  was  en- 
^*^^/~^y  titled  to  move  to  dismiss  the  bill  for  want  of  prosecution, 
deregulated.      The  practice  was  regulated  by  the  13th,  16th,  and  19th  Orders 
of  1828,  and  the  26th  Order  of  1833,  all  of  which  are  now  dis- 
charged. 

Their  effect  was,  that  a  defendant  could  not  move  to  dismiss 
until  after  the  period  for  amending  as  to  such  defendant  had  ex- 
pired, nor  until  the  period  of  two  months  from  the  answer  of  such 
defendant  being  deemed  sufficient  had  also  expired. 

The  former  period  was  in  general  only  six  weeks  from  the  an- 
swer being  deemed  sufficient,  but  in  computing  these  six  weeks, 
the  vacations  were  not  included ;  the  latter  period  was  two  months 
from  the  sufficiency  of  the  answer,  independent  of  the  vacations  ; 
so  that  sometimes  one,  and  sometimes  the  other  of  the  two  periods, 
was  the  first  to  come  to  an  end. 

Time  formerly     jt  must  fe  observed,  that  both  these  periods  were  computed 

computed  from 

answer  of  par-  from  the  time  when  the  answer  of  the  particular  defendant,  who 

Ucular  defen-    moved  to  dismiss,  was  sufficient,  and  not  from  the  time  when  the 

to  dismissbe-   'ast  answer  of  all  the  defendants  was  sufficient  (A). 

ing  sufficient.  The  consequence  was,  that  one  defendant  was  frequently  in  a 
situation  to  move  to  dismiss,  not  only  before  the  answers  of  other 
defendants  had  been  sufficient  for  six  weeks,  but  also  before  they 
were  even  put  upon  the  file. 

Under  Orders      There  does  not  seem  to  be  any  provision  in  the  present  Order 

of  1845,  time     for  a  motion  to  dismiss  ever  being  made  until  after  four  weeks 

computed  from 

last  answer  be-  fr°m  tne  I*8*  of  the  answers  being  found  or  deemed  to  be  sufficient 

ing  sufficient.   in  a  cause  where  there  are  several  defendants. 

Consequences  The  consequences  of  this  change  will  be  very  important ;  for, 
e  c  ange.  Ull(jer  t),e  pre8ent  practice,  there  does  not  seem  to  be  any  limit  to 
the  time  to  which  a  defendant  may  be  delayed  before  he  can  move 
to  dismiss,  when  the  plaintiff  neglects  to  get  in  an  answer  from 
other  defendants ;  whereas  under  the  former  practice,  any  defen- 
dant might  have  moved  to  dismiss  as  soon  as  the  periods  counting 
from  the  filing  of  his  particular  answer  had  arrived ;  and  upon 
such  motion,  unless  the  plaintiff  could  have  shown  that  he  had 
used  due  diligence  in  obtaining  answers  from  the  other  defendants, 
he  would  have  had  either  to  submit  to  have  his  bill  dismissed,  or 
to  enter  into  a  special  undertaking  to  speed  the  cause. 

(A)  Gully  v.  Van  Bodicoate,  5  Sim.  668. 
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There  is,  however,  a  case  of  Dalton  v.  Hayter  (a),  which,  be-  Consequencei. 
tng  upon  a  point  of  permanent  practical  importance,  and  laying 
down  a  rule  of  construction  different  from  that  stated  above, 
requires  some  additional  observations.  The  decision  in  this  case 
relates  to  the  time  when  a  defendant  may  move  to  dismiss  the  bill 
far  want  of  prosecution. 

By  the  07th  Article  (b)  of  the  16th  Order  of  May,  1845, 
"  The  plaintiff  (not  obtaining  an  order  for  leave  to  amend  his 
bill)  must  either  file  his  replication  or  set  down  the  cause  to  be 
heard  on  bill  and  answer,  within  four  weeks  after  the  last  answer 
is  deemed  or  found  to  be  sufficient,  otherwise  any  defendant  may 
move  to  dismiss  the  bill  for  want  of  prosecution." 

The  case  of  Dalton  v.  Rayter  decides,  that  in  calculating  the 
time  when  a  defendant  may  move  to  dismiss,  the  words  in  this  ar- 
ticle "  within  four  weeks  after  the  last  answer  is  deemed  or  found 
to  be  sufficient,"  mean  within  four  weeks  after  the  last  of  succes- 
sive answers  put  in  by  the  particular  defendant  making  the  motion 
is  deemed  or  found  to  be  sufficient. 

The  33d  Article  of  the  same  Order,  defines  the  time  within 
which  the  plaintiff  may  amend  his  bill,  and  it  enables  an  amend- 
ment to  be  made  "  at  any  time  within  four  weeks  after  the  last  an- 
swer is  deemed  or  found  to  be  sufficient"  (c). 

According  to  the  judgment  in  Dalton  v.  Hayter,  these  same 
words  are  to  be  construed  differently;  they  mean  in  this  last- 
mentioned  article,  within  four  weeks  after  the  last  answer  of  the 
several  defendants  upon  the  record  is  deemed  or  found  to  be  suffi- 
cient 

It  appears  to  have  been  the  general  object  of  the  Orders  of  1845, 
to  make  the  period  allowed  to  a  plaintiff  for  amending  his  bill,  and 
that  allowed  to  him  for  filing  a  replication  in  all  respects  identical, 
for  which  purpose  the  same  words  are  used  to  define  the  com- 
mencement of  the  period  in  one  case  as  in  the  other,  namely,  the 
sufficiency  of  the  last  answer.  The  period  is  to  continue  from 
this  common  commencement  in  each  case  for  the  same  time, 
namely,  for  four  weeks  (exclusive  of  the  vacations)  from  the  suffi- 
ciency of  the  last  answer.  This  period  of  four  weeks  from  the 
sufficiency  of  the  last  answer,  is  allowed  to  a  plaintiff  either  to 
amend  or  to  file  a  replication.  If  within  this  period  the  plaintiff 
neither  amends  nor  files  a  replication,  then  any  defendant  may 
move  to  dismiss  the  bill.     There  is  nothing  in  the  Orders  to  lead 

(a)  Before  Lord  Langdale,  M.  R.  (6)  See  alio  the  first  contingency 
3rd  Nov.  1845,  reported  9  Jur.  1000.     of  the  114th  Order. 

(c)  See  also  the  66th  Order. 
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Consequences,  to  the  supposition  that  the  plaintiff  is  to  have  one  time  to  amend 
as  to  one  set  of  defendants,  and  another  time  as  to  another  set  of 
defendants,  neither  does  it  appear  that  the  time  for  filing  a  repli- 
cation is  to  be  different  as  to  different  defendants ;  on  the  con- 
trary, the  Orders  provide  that  only  one  replication  is  to  be 
filed  (d),  and  the  period  allowed  for  this  purpose  is  apparently  to 
commence  to  run  from  a  precise  point  of  time  applicable  to  all 
the  defendants,  namely,  the  sufficiency  of  the  last  answer  of  all  the 
defendants. 

This  being  the  apparent  object  of  the  Orders,  we  have  now  to 
consider  the  effect  of  the  decision  in  Dalton  0.  Hayter.  It  de- 
cides that  in  every  cause  where  more  answers  than  one  are  filed, 
the  period  allowed  for  filing  a  replication  will  commence  at  a  dif- 
ferent time  from  the  period  allowed  for  amendment ;  and  although 
one  replication  only  is  to  be  filed,  the  time  allowed  for  filing  it 
will  be  different  as  to  each  set  of  defendants  answering  separ- 
ately. As  the  period  for  filing  a  replication  will  necessarily,  as  to 
some  defendants,  commence  before  the  period  allowed  for  amend- 
ing begins  to  run,  and  the  two  periods  are  of  the  same  duration, 
the  former  will  necessarily  come  to  a  conclusion  before  the  latter  ; 
and  as,  according  to  the  decision  in  Dalton  v.  Hayter,  a  motion 
to  dismiss  may  be  made  at  the  end  of  the  former  period,  it  follows 
that  in  all  cases  where  more  answers  than  one  are  put  in,  the 
plaintiff  will  be  liable  to  a  motion  to  dismiss  before  his  time  for 
amending  has  expired. 

Thus,  in  the  very  case  of  Dalton  v.  Hayter,  at  the  time  when 
the  motion  to  dismiss  was  made,  and  held  to  be  regular,  the  plain- 
tiff would  have  been  perfectly  in  time  to  amend  his  bill,  both 
against  the  particular  defendant  who  moved,  and  against  all  the 
others.  And  yet  the  118th  Order  distinctly  negatives  the  right  of 
a  plaintiff  to  move  to  dismiss  before  the  expiration  of  the  time  to 
amend ;  the  Order  is  in  the  following  terms,  "  A  defendant  is  not 
to  be  at  liberty  to  move  to  dismiss  a  bill  for  want  of  prosecution, 
until  after  the  expiration  of  the  time  within  which  a  plaintiff  may 
obtain  an  order  to  amend  such  bill." 

It  is  not  easy  to  reconcile  this  Order  with  the  decision,  but  it 
becomes  still  more  difficult  when  we  find  that  this  Order  is  sub- 
stituted for  the  26th  of  1833,  which  is  in  the  following  words  : 
"  That  a  defendant  shall  not  be  at  liberty  to  serve  a  notice  of  mo- 
tion to  dismiss  for  want  of  prosecution  until  after  the  time  limited 
by  the  rules  of  the  Court,  within  which  a  plaintiff  may  obtain  an 

(d)  93rd  Order  of  May,  1845. 


For  want  of  Prosecution.  943 

order  to  amend,  as  to  such  defendant,  shall  have  expired."  The  Consequences. 
words  in  italics,  which  regulated  the  construction  of  this  Order  (e), 
have  been  left  out  of  the  Order  of  1845,  apparently  for  the  ex- 
press purpose  of  making  it  conformable  to  the  other  provisions  of 
the  Orders  of  1845,  and  preventing  the  construction  put  upon  it 
in  Dalton  v.  Hayter. 

According  to  the  judgment  in  Dalton  v.  Hayter,  the  118th  Or- 
der is  to  be  construed  with  reference  to  the  14th  Order,  concern- 
ing the  exclusion  of  vacations  in  the  computation  of  time.  The 
14th  Order  distinctly  provides,  that  in  the  period  allowed  for  filing 
a  replication,  as  well  as  in  that  allowed  for  amending  the  bill,  the 
vacations  are  not  to  be  computed.  It  does  not  seem  clear  in  what 
way  the  1 18th  Order  can  be  construed  so  as  to  make  any  differ- 
ence with  respect  to  the  vacations. 

Under  the  practice  before  the  Orders  of  1845,  the  plaintiff 
could  show  as  cause  against  a  motion  to  dismiss,  that  he  was  una- 
ble to  proceed  by  reason  of  other  defendants  not  having  sufficiently 
answered  the  bill,  and  that  due  diligence  had  been  used  to  obtain 
a  sufficient  answer  from  such  defendants.  When  the  Orders  of 
1845  prevented  the  motion  to  dismiss  being  made  until  after  the 
sufficiency  of  the  last  answer  of  the  defendants,  this  privilege,  ap- 
parently because  it  was  considered  to  have  been  rendered  useless, 
was  abolished.  Now,  when  according  to  the  construction  put 
upon  the  expression  'Mast  answer/'  a  motion  to  dismiss  may  be 
made,  before  the  plaintiff,  by  any  degree  of  exertion,  can  have  ob- 
tained an  answer  from  some  of  the  defendants,  it  remains  to  be 
seen  whether  this  privilege,  though  abolished  by  the  General  Or- 
ders, will  be  permitted  by  the  discretion  of  the  Court. 

In  conclusion,  it  is  to  be  observed,  that  construing  the  words 
"  last  answer/'  as  the  last  answer  of  the  several  defendants  on  the 
record,  would  undoubtedly  lead  to  inconvenient  consequences, 
which  were  predicted  before  these  Orders  came  into  operation, 
and  are  state  aboved  (/);  but  it  is  questionable  whether  it 
would  not  have  been  better,  that  these  inconveniences  should  have 
been  obviated  by  the  issuing  of  another  General  Order,  rather 
than  that  a  construction  should  have  been  put  upon  the  existing 
Orders  of  1845,  which  cannot  but  lead  to  much  confusion. 

Having  in  the  preceding  pages  endeavored  to  point  out  the  time 

(e)  Gully  r .  Van  Bodicoate,  5  Sim.  under  the  practice  before  1844,  the 

66b.  difficulties     now    occurring,    were 

(/)  Ante,  page  940.    And  see  the  avoided, 
same  page  for  the  manner  in  which, 
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Consequences.  at  which  a  defendant  may  apply  for  an  order  to  dismiss  the  bill  for 
want  of  prosecution,  and  the  changes  in  that  respect  made  by  the 
recent  Orders,  we  shall  proceed  to  consider  the  consequence  of 
such  an  application  when  made. 

What  order  to      The  Orders  of  1845  only  provide,  that  upon  certain  contingen- 

the'mofion**011  cies>  the  defendant  may  move  for  tne  dismissal  of  the  bill,  and  that 
the  Court  may  order  accordingly ;  but  these  orders  do  not  state 
any  alternative  order  which  the  Court  may  make,  or  any  terms 
that  in  lieu  of  dismissing  the  bill  it  may  impose  upon  the  plaintiff. 
It  will  be  necessary  shortly  to  state  the  practice  in  these  respects 
which  prevailed  before  the  Orders  of  1845  came  into  operation, 
as  although  the  general  Orders  upon  which  that  practice   was 
founded  are  now  discharged,  yet  there  seems  reason  to  suppose 
that  the  Court,  in  the  exercise  of  the  discretion  reserved  to  it  by 
the  present  Orders,  will  in  some  circumstances  retain  the  former 
practice. 
Practice  before      Under  the  old  practice,  when  the  time  had  arrived  at  which  a 
°"  motion  to  dismiss  the  bill  for  want  of  prosecution  could  be  made, 
and  when  a  defendant  moved  accordingly ;   the  plaintiff,  if  he 
wished  to  keep  the  cause  in  Court,  might  appear  upon  the  motion, 
How  plaintiff    and  do  one  of  three  following  things,  viz. :  1.  Give  an  undertake 
might  have  re-  jng  to  gje  a  replication,  and  serve  a  subpoena  to  rejoin  (and,  in 
in  Court.  case  he  required  a  commission  to  examine  witnesses,  serve  an  or- 

der for  such  commission,)  within  three  weeks  from  the  date  of  such 
undertaking ;  or,  2nd,  Give  an  undertaking  to  hear  the  cause,  as 
against  the  defendant  making  the  motion,  upon  bill  and  answer ; 
or,  3rd,  Make  it  appear  to  the  Court  that  he  was  unable  to  pro- 
ceed in  the  cause,  by  reason  of  some  other  defendant  or  defendants 
not  having  sufficiently  answered  the  bill,  and  that  due  diligence 
had  been  used  to  obtain  a  sufficient  answer  or  answers  from  such 
other  defendant  or  defendants;  in  which  case  the  Court  allowed 
him  such  further  time  for  proceeding  in  the  cause  as  appeared  rea- 
sonable. 
Inability  to  It  has  before  been  stated,  that  according  to  the  present  Orders 

proceed  with    ^  motjon  cannot  be  made  till  after  all  the  defendants  have  an- 
tne  cause* 

swered,  and  their  answers  become  sufficient.     It  seems  reasonable, 

therefore,  to  suppose  that  the  plaintiff  will  not  hereafter  be  able  to 
state  his  inability  to  proceed  with  the  cause  as  a  defence  to  a  mo- 
tion for  the  dismissal  of  the  bill. 

It  is  not  necessary,  therefore,  to  investigate  what  was  before 
these  Orders  considered  due  diligence  on  the  part  of  the  plaintiff, 
in  compelling  the  answers  of  the  other  defendants. 
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It  may  be  here  noticed,  that,  notwithstanding  the  16th  Order  Consequences. 
directed  that,  upon  the  motion  being  made,  the  bill  should  be  s^-^^-^^ 
dismissed,  unless  the  plaintiff  did  one  of  the  three  things  there  Court  in  the 
mentioned ;  the  Court  has  frequently  exercised  a  discretion  upon  exercise  of  its 
the  subject  not  strictly  warranted  by  the  terms  of  the  Orders.  fu8ed  to  dig/ 
Thus,  where  upon  a  motion  to  dismiss  being  made,  it  appeared  miss. 
that  a*  motion  as  to  the  production  of  a  letter  mentioned  in  the  an- 
swer was  still  pending  before  the  Lord  Chancellor,  (no  laches  hav- 
ing, as  it  appeared,  taken  place  in  making  it,)  the  V.  C.  of  Eng- 
land was  of  opinion  that  sufficient  cause  was  shown  against  the 
dismissal  of  the  bill,  and  refused  to  make  any  order  (t). 

So  where  two  defendants  moved  to  dismiss  for  want  of  prosecu- 
tion, and  it  appeared,  that,  before  they  were  entitled  to  make  the 
motion,  another  defendant  had  been  committed  to  prison  for  debt, 
and  had  presented  a  petition  for  his  discharge  under  the  Insolvent 
Debtors'  Act,  upon  which  there  had  been  no  final  adjudication,  and 
he  remained  in  custody,  but  that  a  person  had  been  appointed  as- 
signee of  his  estate  ad  interim ;  the  V.  C.  of  England  was  of 
opinion,  that,  inasmuch  as  the  assignment  to  the  ad  interim  as- 
signee would,  under  the  Act,  become  void,  in  the  event  of  the  de- 
fendant's petition  being  dismissed,  the  plaintiff  was  not  bound  to 
proceed  in  the  cause  until  there  had  been  a  final  adjudication  up- 
on the  petition  (ft). 

It  seems,  also,  that  the  Court  sometimes,  where  the  plaintiff  sue-  Course  of  pro- 
ceeded in  satisfying  it  that  the  order  to  dismiss  the  bill  for  want  q6^!?^^11 
of  prosecution  should  not  then  be  made,  directed  the  motion  to  plaintiff  enti- 
stand  over  till  a  particular  day.     Thus,  where  a  defendant  moved  ^ed  to  indul- 
to  dismiss  for  want  of  prosecution,  and  the  plaintiff,  in  answer  to  gence' 
the  application,  satisfied  the  Court  that  it  was  necessary  to  add 
new  parties  to  the  bill,  and  accounted  for  the  delay  which  had 
taken  place  in  bringing  those  parties  before  the  Court,  the  Court, 
instead  of  dismissing  the  bill,  ordered  the  motion  to  stand  over, 
giving  the  plaintiff  by  the  same  order,  liberty  to  make  the  neces- 
sary amendments  in  the  bill  (/).     And  when  the  defendants,  after- 
wards, upon  the  amendments  being  made,  renewed  the  motion  to 
dismiss,  the  Court,  under  the  circumstances,  and  to  enable  the 
plaintiff  to  complete  the  record,  directed  the  motion  again  to  stand 
over  (m).     Sometimes,  also,  the  Court  contented  itself  with  mak- 

(t)  Vent  v.  Pacey,  3  Sim.  383.  March,  1835,  cited  in  Cooke's  New 

(k)  Lacey   v.  Lacey,  11th  March,  Orders,  43. 

1835,  cited  in  Cooke's  New  Orders,  (m)  Ibid.  17th  July,  1835,  cited 

42.  ibid. 

(0  Hollings  v.  Kirkby,  V.  C.  11th 
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Consequences,  ing  no  order  whatever  upon  the  motion  to  dismiss  (n)  ;  and  where 
v'^^N/^^^/  it  thought  that  the  defendant's  solicitor  had  conducted  himself  im- 
properly in  giving  the  notice  to  dismiss  at  a  time  when  from  his 
knowledge  of  the  cause  as  solicitor  for  other  defendants,  he  must 
have  been  aware  that  it  could  not  succeed ;  it  has  gone  the  length 
of  dismissing  the  motion  with  costs  (o). 

With  reference  to  this  subject,  it  may  be  observed  that  the  dis- 
cretionary power  exerted  by  the  Court  in  these  cases,  seemed 
scarcely  warranted   by   the   terms   of  the  Orders  then  in  opera- 
tion, but  that  the  language  of  the  present  Order  seems  intended 
to  leave  the  Court  to  act  upon  its  discretion,  in  determining  wheth- 
er the  plaintiff's  bill  shall  be  dismissed,  or  what  other  order  shall 
be  made  upon  the  motion. 
If  plaintiff  not       If  the  plaintiff  was  not  in  a  situation  to  obtain  the  indulgence 
entitled  to        0f  tne  qouii  Up0n  anv  Qf  the  grounds  above  stated,  the  only  alter- 
native he  had  was  to  appear  upon  the  motion,  and  give  an  under- 
taking in  the  terms  mentioned  in  the  general  Orders  (p),  t.  e.,  eith- 
er to  hear  the  cause  as  against  the  defendant  making  the  motion, 
upon  bill  and  answer  ;  or  to  file  a  replication,  and  take  the  other 
proceedings  consequent  thereupon. 
Undertaking         An  undertaking  of  this  nature  was  regularly  given,  by  the  plain- 
been  given.      tiff'8  counsel  appearing  in  Court  at  the  time  of  the  motion  being 
made.     It  seems,  however,  that  an  undertaking  signed  by  counsel, 
and  left  at  the  Registrar's  office  on  the  same  day  that  the  motion 
to  dismiss  is  made,  was  sufficient  (q). 
Of  the  under-        1.  With  respect  to  the  first  undertaking,  namely,  to  set  the  cause 
taking  to  set     down  for  hearing  against  the  defendant  making  the  application,  up- 
down  upon  bill  on  bill  and  answer  only ;  there  does  not  appear  to  be  any  time  lim- 
and  answer,      jted  within  which  this  undertaking  was  to  be  performed ;  nor  was 
any    mode  pointed  out  by  the  order,  by  which  the  defendant 
might  compel  the  plaintiff  to  set  the  cause  down  in  pursuance  of 
it.     It  is  presumed,  however,  that  if  any  unreasonable  delay  took 
place  in  the  performance  of  such  an  undertaking,  the  Court 
would  have  entertained  a  motion,  on  the  part  of  the  defendant, 
requiring  the  plaintiff  to  set  the  cause  down  at  a  particular  day, 
or,  in  default,  to  have  the  bill  dismissed  as  against  the  defendant 

(»)  Vent  v.  Pacey,  3  Sim.  383.  (p)  16th  Order,  of  1828. 

Jo)  Partington  v.  Baillie,  5  Sim         (a)    Lyndon  v.  Lyndon,  3  Mad. 


For  want  of  Prosecution.  947 

applying  with  costs.     It  is  right,  however,  to  state,  that  no  case  Consequences. 
of  an  application  of  this  description  occurs  in  any  of  the  books  (1).  V^"N^~"^-/ 

We  now  come  to  the  consideration  of  the  undertaking  to  file  a  Of  the  under- 
repKcation,  and  take  the  other  proceedings  consequent  thereon,  r?*1" J to  8Peed 
within  three  weeks,  which  is  usually  termed  "  an  undertaking  to 
speed  the  cause" 

The  form  of  the  order  made  when  the  plaintiff  entered  into  Undertaking 
this  undertaking,  was  determined  partly  by  the  16th  and  partly      ipee  ' 
by  the  17th  of  the  Orders  of  1828,  both  now  discharged ;  it  was 
as  follows :  —  "  That  the  plaintiff  do  file  a  replication  and  serve  Form  of  the 
subpoenas  to  rejoin,  and  obtain  and  serve  an  order  for  a  commission  order* 
to  examine  witnesses,  if  he  requires  such  commission,  within  three 
weeks  from  this  time,  and  give  rules  to  produce  witnesses  and  pass 
publication  in  Term,  (the  term  next  but  one  after  the  or- 
der,) and  set  down  the  cause  for  hearing,  and  serve  subpoenas  to 

hear  judgment  in  Term  next,  (the  third  term  after  the  date 

of  the  order,)  or,  in  default  thereof,  that  the  plaintiff's  bill  do 
stand  dismissed  out  of  this  Court  with  costs,  the  plaintiff  to  pay 
to  the  defendant  the  costs  of  this  application,  to  be  taxed  by  the 
Master  in  rotation,  in  case  the  parties  differ." 

It  is  to  be  observed,  however,  that  a  series  of  decisions  estab-  Undertaking 

lished  that  no  part  of  this  undertaking  applied  to  a  case  where  the    {Lnot  ?p-  . 

plaintiff  did  not  require  a  commission  to  examine  witnesses  (q).  tiff  did  not 

The  consequence  of  which  was,  that  in  such  a  case  the  defendant  re?u!re  a  com* 

mission, 
had  no  means  either  of  procuring  the  bill  to  be  dismissed,  or  of 

compelling  the  plaintiff  to  proceed  with  it,  other  than  those  which 
the  old  practice  of  the  Court,  before  the  Orders  of  1828,  afford- 
ed him  (r).  It  does  not  appear  that  the  old  practice  assigned  any 
limit  to  the  period  within  which  a  replication  must  have  been 
filed  ;  so  that,  where  a  plaintiff  did  not  require  a  commission  to 
examine  witnesses,  and  did  not  file  a  replication,  the  defendant 
had  no  regular  means  of  urging  the  suit  forward.  Where,  how- 
ever, a  replication  was  filed,  the  old  practice  gave  to  the  plaintiff 
three  terms,  exclusive  of  the  term  in  which  the  replication  was 
filed,  to  serve  his  subpoena  to  rejoin  (5). 

(q)  Crooke  v.  Terry,  3  M.  &  C.        (r)  Daniell  v.  Austen,  8  Sim.  19. 
168  ;    Smith  v.    Oliver,    ibid.  165 ;         (#)  Anon.  5  Sim.  497. 
Darby  v.  Smale,  1  Hare,  490. 

(1)  Bj  Rule  65  of  the  New  York  Chancery  Rules,  the  defendant  can 
himself  speed  the  cause  by  noticing  it  for  hearing  on  bill  and  answer,  after 
the  expiration  of  ten  days  from  the  time  when  his  answer  is  deemed  suffi- 
cient; unless  a  replication  is  filed  within  that  time. 
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Consequences.  Under  the  Orders  of  1828,  the  form  of  the  undertakings  to  be 
iT^r^rT!^  entered  into  by  the  plaintiff,  under  different  circumstances,  was 
of  1845.  prescribed  by  the  general  Order ;  but  as  we  have  before  seen,  the 

Orders  of  1845  do  not  mention  any  undertaking,  by  submitting 
to  which  the  plaintiff  can  claim  a  right  to  have  his  bill  retained  in 
Court.  Probably,  therefore,  now  the  Court  will,  in  the  exercise 
of  the  discretion  reserved  to  it  by  the  form  of  the  present  Orders, 
impose  upon  a  plaintiff  who  has  allowed  the  cause  to  get  into  such 
a  state  as  that  a  motion  to  dismiss  may  be  made,  such  terms  as 
will  protect  the  defendant  from  further  delay,  without  subjecting 
the  plaintiff  at  once  to  the  severe  penalty  of  a  dismissal  of  his  bill 
with  costs. 

It  seems  that  an  undertaking  to  file  a  replication,  or  to  set  down 
the  cause,  upon  bill  and  answer  within  a  short  period,  would  ac- 
complish this  object. 
It  may  be  observed  here,  that  in  bills  to  perpetuate  testimo- 

petaate  testU*"  nv>  **  <*oes  not  seem  tnat  tne  defendant  naa  hitherto  had,  under 
mony.  any  circumstances,  a  right  to  have  the  bill  dismissed  for  want  of 

prosecution  (s).  In  Beavan  v.  Carpenter,  a  cause  of  this  kind, 
a  motion  to  dismiss  before  replication,  was  refused  ;  but  the  V. 
C.  of  England  made  an  order,  that  the  plaintiff  should  file  a  re- 
plication forthwith,  and  proceed  to  the  examination  of  his  witness- 
es, as  prayed  by  his  bill,  and  procure  such  examination  to  be  com- 
pleted on  or  before  a  certain  day  ;  and  that  in  default  thereof,  he 
should  pay  to  the  defendant  his  costs  of  the  suit  And  in  a  case 
where  the  plaintiff  had  filed  a  replication  and  did  not  proceed 
further,  a  motion  to  dismiss  the  bill  was  refused  ;  but  it  seems 
that,  under  such  circumstances,  an  order  may  be  obtained  for 
the  plaintiff  to  proceed  to  an  examination  of  his  witnesses,  and 
procure  such  examination  to  be  completed  before  a  certain  day, 
or  in  default  thereof  that  he  may  pay  the  defendant's  costs  of 
the  suit  (*). 


After  replica-        After  a  replication  has  been  filed,  and  before  publication  has 
t,on*  passed,  it  does  not  seem  possible  for  the  defendant,  under  the 

(*)  11  Sim.  22.  Barham  v.  Lingman,  there  cited 

(0  Wright «.  Tatham,  2  Sim.  459 ; 
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Orders  of  1845.  to  move  to  dismiss  the  bill  for  want  of  prosecu-  After  Replica- 

/*\  t,on- 

tion  (1).  v^-v^^x 

The  93rd  of  these  Orders  has  directed,  that  "  no  subpoena  to 
rejoin  is  hereafter  to  be  issued ;  and  only  one  replication  is  to  be 
filed  in  each  cause,  unless  the  Court  otherwise  orders.  And  upon 
the  filing  of  such  replication,  the  cause  is  to  be  deemed  to  be 
completely  at  issue  ;  and  each  defendant  may,  without  any  rule 
or  order,  proceed  to  examine  his  witnesses;  and  the  plaintiff  may, 
in  like  manner,  proceed  to  examine  his  witnesses  so  soon  as  notice 
of  the  replication  being  filed  has  been  duly  served  on  all  the  de- 
fendants who  have  filed  an  answer  or  plea,  or  against  whom  a  tra- 
versing note  has  been  filed  "  (u). 

By  the  111th,  112th,  and  113th  of  the  same  Orders  (v),  "  Pub- 
lication is  to  pass,  without  rule  or  order,  on  the  expiration  of  two 
months  after  the  filing  of  the  replication,  unless  such  time  expires 
in  the  long  vacation,  or  is  enlarged  by  order.  If  such  two  months 
expire  in  the  long  vacation,  publication  is  to  pass  on  the  second 
day  of  the  ensuing  Michaelmas  Term,  unless  the  time  is  enlarged 
by  order.  If  the  time  is  enlarged  by  order,  publication  is  to 
pass,  without  rule  or  order,  on  the  expiration  of  the  enlarged  time, 
unless  the  enlarged  time  expire  in  the  long  vacation, ,  in  which 
case  publication  is  to  pass,  without  rule  or  order,  on  the  second 
day  of  the  ensuing  Michaelmas  Term,  unless  the  time  is  further 
enlarged  by  order." 

The  effect  of  these  Orders,  so  far  as  the  right  of  the  defendant  No  step  re- 
to  move  to  dismiss  is  concerned,  is,  that  after  replication  has  been  ^uj"d  b?fore 
filed,  the  cause  regularly  advances  till  publication  passes  without 
any  step  being  necessary  on  the  part  of  the  plaintiff,  so  that  there 
is  no  necessity  for  the  defendant  having  the  power  to  move  to  dis- 
miss for  want  of  prosecution  at  this  stage  of  the  cause.  The  plain- 
tiff may,  indeed,  delay  publication  by  moving  to  enlarge  the  time 
for  publication,  but  it  is  in  the.  discretion  of  the  Master  to  grant 
such  an  application,  and  the  defendant  is  entitled  to  be  heard 


(u)  JLovell  ».  Blew,  13  Shn.  492;;    cer  v.  Allen,  4  Hate,  455, 
LoaUedge  »v  Gibson,  13  Shn.  493;        (y)  F  —  -    - 

Brandt  v.  Epps,  4  Hare,  342;  Spen-    and  44, 


RouUedge  v,  Gibson,  1&  Shn.  493;        (v)  See  also  16th  Order,  Arts.  43 

"  La  " 


(1)  Where  a  cause  is  at  issue  as  to  one  of  the  defendants,  by  filing  a  repli- 
cation to  his  answer,  and  the  plaintiff  has  neglected  to  proceed  against 
the  other  parties  so  that  such  defendant  cannot  proceed  toex&mlne  witnesses 
and  close  the  proofs,  he  may  move  to  dismiss •  the  plaintiff's  bUl  for  want 
of  prosecution.  Vermilyea  v.  Odell,  4  Paige,  121 ;  S.  C.  1  Edw.  617;  Rule 
66  of  the  Chancery  Rules  of  New  York ;  Whitney  v.  Mayor,  Ac.  of  New 
York,  1  Paige,  548 ;  Hastings  v.  Palmer,  1  Clarke,  52. 
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After  replica- 
tion. 

Before  Orders 
of  1845. 


Former  prac- 
tice when  the 
plaintiff  re- 
quired a 
commission. 


When  he  did 
not  require  a 
commission. 


against  the  order  being  made,  so  that  no  unnecessary  delay  is  to  be 
anticipated  from  this  cause. 

Under  the  practice  which  prevailed  before  the  Orders  of  May, 
1845,  came -into  operation,  a  cause  was  not  completely  at  issue  be- 
fore the  service  of  a  subpoena  to  rejoin,  or  a  gratis  appearance  to 
rejoin.  The  effect  of  which  was,  that  the  plaintiff  could  often  de- 
lay the  cause  at  this  stage,  and,  consequently,  under  certain  cir- 
cumstances, the  defendant  was  enabled  to  move  to  dismiss ;  the 
practice  was  regulated  partly  by  the  16th  and  17th  Orders  of  1828, 
and  partly  by  the  original  practice  of  the  Court,  independent  of 
general  Orders.  As  the  Orders  are  now  discharged,  it  is  not  nec- 
essary to  state  the  several  cases  which  occurred  upon  them,  but  it 
will  be  sufficient  to  state  their  general  effect 

When  the  plaintiff  required  a  commission  to  examine  witnesses, 
it  was  incumbent  upon  him,  whether  he  had  entered  into  the  un- 
dertaking before  mentioned,  or  whether  no  motion  to  dismiss  had 
been  made,  to  serve  a  subpoena  to  rejoin  within  three  weeks  from 
the  time  of  the  filing  of  his  replication ;  he  must  also,  within  the  same 
time,  have  obtained  and  served  an  order  for  a  commission  to  ex- 
amine witnesses,  otherwise  the  defendant  might  have  moved  to 
dismiss  the  bill  for  want  of  prosecution  (z). 

When,  however,  he  did  not  require  a  commission  to  examine 
witnesses,  the  Orders  did  not  apply  (y),  and  the  plaintiff  was  not 
bound  to  serve  a  subpoena  to  rejoin  within  three  weeks ;  and,  in 
that  case,  the  defendant  must  have  waited  till  three  clear  terms  af- 
ter the  filing  of  the  replication  had  expired,  and  then  he  might 
have  moved  upon  notice,  to  dismiss  the  plaintiff's  bill  for  want  of 
prosecution.  The  defendant,  however,  if  no  subpoena  to  rejoin 
was  served  by  the  plaintiff,  might,  at  the  expiration  of  three  terms, 
if  he  wished  to  have  the  cause  disposed  of  in  a  more  conclusive 
manner  than  could  be  effected  by  a  mere  dismissal  for  want  of 
prosecution,  appear  to  rejoin  gratis,  and  by  that  means,  force  the 
cause  on  to  a  hearing  (z).  If  he  took  this  course,  however,  or  if 
the  plaintiff  served  a  subpoena  to  rejoin,  he  was  precluded  from  af- 
terwards moving  to  dismiss  the  bill  for  want  of  prosecution. 

After  the  service  of  a  subpoena  to  rejoin,  in  a  case  where  a  plain- 
tiff had  not  entered  into  an  undertaking,  or  required  a  commission, 
the  defendant  was  precluded  from  moving  to  dismiss  the  bill  for 
want  of  prosecution.  The  defendant  must  then  have  waited  one 
clear  term  after  the  subpoena  to  rejoin  was  served  (a),  when  he 


(x)  Orders  16  and  17,  of  1838, 
(y)  Smith  v.  Oliver,  3M.&G, 
168;  Williams  v.  Janaway,  6  Sim. 


77. 


For.  Rom.  104. 
1  Dick.  84. 
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might  have  given  rules  to  produce  witnesses ;  he  then  had  to  wait  After  Publica- 
another  clear  term,  when  he  might  give  rules  to  publish  deposi- 
tions, although  no  witnesses  had  been  examined.  The  defendant 
must  then  have  waited  another  clear  term,  when  he  might  have  set 
the  cause  down  at  his  own  request,  and  served  the  plaintiff  with  a 
subpoena  to  hear  judgment  (6). 


We  have  now  to  consider  the  circumstances  under  which  a  de-  After  publica- 
fendant  can  move  to  dismiss  the  bill  for  want  of  prosecution  after    on* 
publication. 

It  will  be  recollected,  that  the  fourth  contingency  (c)  upon  which 
the  defendant  is  enabled  to  dismiss  under  the  114th  Order  of  May, 
1845,  is,  "  If  the  plaintiff  having  obtained  no  order  to  enlarge 
the  time,  does  not  set  down  the  cause  to  be  heard,  and  obtain  and 
serve  a  subpoena,  to  hear  judgment  within  four  weeks  after  publi- 
cation." 

The  116th  of  the  same  Orders  directs,  that  if  after  publication 
passed,  the  plaintiff  neglects  to  set  down  the  cause  to  be  heard,  any 
defendant,  after  the  expiration  of  four  weeks,  may  set  the  same 
down  at  his  own  request,  instead  of  proceeding  to  dismiss  the  bill  for 
want  of  prosecution,  and  may  obtain  a  subpoena  to  hear  judgment, 
and  serve  the  same  on  the  plaintiff. 

Under  these  Orders,  after  publication  has  passed,  the  defendant 
is  enabled  apparently  in  all  cases  either  to  compel  the  cause  to  be 
brought  on  to  be  heard,  or  to  have  the  bill  dismissed  for  want  of 
prosecution.  After,  however,  a  decree,  or  even  a  decretal  order 
has  been  made,  a  bill  cannot  be  dismissed  for  want  of  prosecution ; 
and  in  the  case  of  Bluch  v.  Colnaghi  (oT),  a  suit  for  winding  up 
the  affairs  of  the  partnership  between  the  plaintiff  and  defendants, 
where  an  order  has  been  made  by  consent  on  motion  for  taking 
the  accounts  of  the  partnership,  but  had  not  been  drawn  up ;  the 
V.  C.  of  England  said,  that  the  order  which  had  been  pronounced  No  motion  to 
was  a  decretal  order,  and  though  it  had  not  been  drawn  up  yet,  aecreUd  wder 
either  party  was  at  liberty  to  draw  it  up ;  that  an  order  in  the  na- 
ture of  a  decree  having  been  made  in  the  cause,  the  bill  could  not 
be  dismissed. 

Moreover  after  a  decree  having  been  made  of  such  a  kind  as  in  gome  cases 
that  other  persons  besides  the  parties  upon  the  record  are  inter-  5*uf?8  c.annot 
ested  in  the  prosecution  of  it,  neither  the  plaintiff  nor  defendant,  even  by  con- 
tent after  de- 

(b)  Anon.  5  Sim.  497.  Hare,  483 ;   Prentice  v.  Phillips,  4  cree' 

(e)  See  Ante,  p.  562;  and  16th  Or-    Hate,  484. 
der,  Art  46;  Robinson  v.  Purday,  4 
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After -Publics-  on  tj,e  consent  Gf  the  other,  can  obtain  an  order  for  the  dismissal 
tion.  ' 

of  the  bill ;  thus,  where  a  plaintiff  sues  on  behalf  of  himself  and 

all  other  persons  of  the  same  class,  although  he  acts  upon  his  own 
mere  motion,  and  retains  the  absolute  dominion  of  the  suit  until 
the  decree,  and  may  dismiss  the  bill  at  his  pleasure.  Yet  after  a 
decree,  he  cannot  by  his  conduct  deprive  other  persons  of  the 
same  class  of  the  benefit  of  the  decree,  if  they  think  fit  to  pros- 
ecute it  "  The  reason  of  the  distinction  is,  that  before  decree, 
no  other  person  of  the  class  is  bound  to  rely  upon  the  diligence 
of  him  who  has  first  instituted  his  suit,  but  may  file  a  bill  of  his 
own,  and  that  after  a  decree  no  second  suit  is  permitted  "  («). 

Under  the  stat  4  Ann.  c.  16,  s.  23,  upon  the  defendant's  dis- 
missing a  bill  for  want  of  prosecution,  the  plaintiff  shall  pay  to 
the  defendant  or  defendants  his  or  their  full  costs,  to  be  taxed  by 
When  plaintiff  the  Master  (/).  The  rule  laid  down,  by  the  above  enactment,  is 
followed  in  all  cases  of  a  bill  dismissed  for  want  of  prosecution, 
except  those  where  the  plaintiff  has  become  a  bankrupt  (g),  or 
has  filed  his  bill  in  forma  pauperis  (A),  in  which  cases,  the  order 
for  dismissal  will  be  made  without  directing  the  plaintiff  to  pay 
the  costs. 

It  has  been  before  stated,  that  an  order  to  dismiss  a  bill  for  want 
of  prosecution  cannot  be  pleaded  in  bar  to  a  new  bill  for  the  same 
matter  (t)  (1) ;  where,  however,  after  a  bill  has  been  so  dismissed, 
the  plaintiff  files  another  bill  for  the  same  purpose,  the  Court  will 
suspend  the  proceedings  on  such  new  bill  till  the  costs  of  the 
former  suit  have  been  paid ;  and  where  the  defendant  in  the  suit, 
which  had  been  dismissed,  died  before  he  had  received  his  costs, 
and  the  plaintiff  filed  a  new  bill  against  his  executor  for  the  same 
object,  the  V.  C.  of  England  ordered  the  proceedings  on  the  new 
bill  to  be  stayed  until  the  plaintiff  had  paid  the  executor  the  costs 
of  ithe  dismissed  suit  (k)  (2). 


Costs  upon 
dismission. 


a  pauper  or 
bankrupt. 


Dismission 
cannot  be 
pleaded  to  a 
new  bill. 


But  second 
suit  may  be 
stayed  till 
•costs  paid. 


(d)  9  Sim.  411. 

(«)  Sir  J.  Leach,  V.  C.  in  Hand- 
ford  v.  Storie,  2  S.  &  S.  198. 
(/)  Ante,  p.  423. 


(g)  Ante,  p.  437. 


h)  Ante,  p.  425. 
(t)  Ante,  p.  753. 
\k)  Spires  o.  SeweU,  5  Sim.  193. 


(1)  Story  Eq.  PI.  §  793;  Mitford  Eq.  PI.  by  Jeremy,  238.  See  Byrne  i». 
Fres^fi  Moll.  157. 

When  a  bill  is  dismissed  for  want  of  prosecution,  it  operates  as  a  discon- 
tinuance, and  does  not  prevent  the  bringing  of  a  new  bill.  M' Broom  v.  Som- 
merville,  2  Stewart,  515. 

The  dismissal  absolutely  of  a  bill  by  a  Court  which  had  no  jurisdiction  of 
the  case,  is  no  bar  to  another  suit.    Lancaster  v.  Lair,  1  Dana,  109. 

(2)  See  Cummins  v.  Bennet,  8  Paige,  79,  cited  ante,  930,  note ;  Rathbone 
v.  Eckford  cited,  1  Hoff.  Ch.  Pr.  328  note  (1). 
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An  otder  to  dismiss  a  hill  for  want  of  prosecution,  effectually  Consequences 
pvts  an  end  to  every  proceeding  in  the  suit  which  has  been  dismis-  ^^L^^^y 
sed,  and  no  subsequent  step  can  be  taken  in  it,  except  such  as  ^0  proceeding 
may  be  necessary  for  carrying  into  effect  the  order  of  dismissal  after  order  to 
(1).     Therefore,  where  a  defendant  obtained  an  order  to  dismiss   190UM' 
a  bill  for  want  of  prosecution,  without  having  made  a  motion 
of  which  he  had  given  notice,  it  was  held,  that  the  defendant  be  Covered. 
could  not  afterwards  obtain  the  costs  of  the  motion,  as  an  aban- 
doned motion. 

A  bill  may,  however,  be  dismissed  against  one  defendant,  with-  May  ^  di": 
out  being  dismissed  against  the  others ;  and  it  may  be  observed  one  defendant. 
here,  that  in  a  recent  case  (/)  where  a  bill  had  been  dismissed  for 
want  of  prosecution  against  a  defendant,  who  at  the  hearing  was  Who  cannot  be 
held  to  be  a  necessary  party,  the  Court  would  not  allow  the  plain-  before  the 
tiff  to  bring  him  before  the  Court  again  by  supplemental  bill,  but  Court  by  bud- 
dismissed  the  bill  with  costs.  p  emen 

Although  a  bill  which  has  been  dismissed  for  want  of  prosecu-  Bill  dismissed 
tion  is  in  general  so  effectually  out  of  Court,  that  no  motion  or  ^JjJJj-jJ 
proceeding  can  be  had  in  the  cause,  except  for  the  purpose  of  car-  may  be  ret- 
rying the  order  of  dismissal  into  effect;  it  seems  that  the  Court tored* 
will,  under  special  circumstances,  entertain  a  motion  to  restore  it 
(m).    It  is  not,  however,  the  ordinary  course  of  the  Court  to  re- 
store a  bill  which  has  once  been  dismissed.    It  must  be  shown 
that  substantial  justice  requires  that  it  should  be  done,  and  then, 
upon  the  particular  circumstances,  the  Court  will  make  the  order  Bat  not  for  the 

(»).    And  there  is  no  instance  to  be  found,  in  which  the  Court  PorP°** of 

.  costs. 

has  restored  a  bill  which  has  been  regularly  dismissed,  for  the 

mere  purpose  of  agitating  the  question  of  costs  (a). 

The  method  by  which  the  restoration  of  a  cause  after  a  dismis-  Form  of  appli- 
sal  for  want  of  prosecution  is  to  be  effected,  appears  to  be  by  callon- 
obtaining  an  order  to  discharge  the  order  dismissing  the  bill, 
which  can  be  procured  only  upon  the  terms  of  the  plaintiff's  pay- 
ing the  costs  of  obtaining  that  order,  and  of  the  application  for 
the  order  to  discharge  it  In  Jackdbn  v.  Purnell  (p),  the  order 
appears  to  have  been  made  upon  the  plaintiff's  undertaking  to 

(Q  Latonr  v.  Holcombe,  11  Sim.  (n)  Hannan  v.  South  London  Wa- 

71.  ter  Works  Company,  2  Mer.  63. 

(it)  Jackson  v.  Purnell,  16  Ves.  (0)  Ibid. 

904  -,  For.  Rom.  112.  (p)  16  Ves.  204. 

(1)  See  Popham  v.  Baldwin,  2  Irish  Eq.  356. 
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When  suit    amend,  within  a  week,  amending  the  office  copy,  and  not  requir- 
V^_N/^^,  ing  any  further  answer,  and  to  reply  forthwith,  and  speed  his  cause 

May  be  made    t0  *  hearinS'  &C  (*)' 

after  refusal  to  **  *s  t0  De  noticed,  that  an  order  of  this  description  is  quite 
discharge  or-  distinct  from  one  to  discharge  an  order  to  dismiss  for  irregularity, 
Tot  irregular-  an<*  tnat  tne  circumstance  of  an  order  of  that  description  having 
it?.  been  applied  for,  and  refused,  will  not  prevent  the  plaintiff  from 

moving  to  have  his  bill  restored  upon  special  circumstances,  in 

the  manner  above  stated  (r). 


Section  III. 

When  the  Suit  Abates,  or  becomes  otherwise  Defective. 

Besides  the  ordinary  case  of  the  defendant's  applying  to  dis- 
miss the  plaintiff's  bill  for  want  of  prosecution,  there  are  other  oc- 
casions upon  which  the  defendant  may  make  a  motion  of  a  some- 
what similar  description,  as  where  a  sole  plaintiff  becomes  bankrupt 
or  dies,  or  being  a  female,  marries. 
Where  abated  Considerable  difference  of  opinion  existed  amongst  the  Judges 
sole  plaintiff.  °^  ^e  Court,  before  the  Orders  of  May  1846  came  into  operation, 
as  to  the  question,  whether,  in  a  suit  which  had  become  abated  by 
the  death  of  a  sole  plaintiff,  there  was  any  jurisdiction  in  the  Court 
to  order,  that  his  representatives  should  revive  the  suit  within  a 
limited  time,  or  that,  in  default  of  their  so  doing,  the  bill  should 
be  dismissed.  The  63rd  Order  has  put  an  end*  to  much  of  the 
difficulty  of  the  subject,  by  directing  that,  "in  cases  where  a  suit 
abates  by  the  death  of  a  sole  plaintiff,  the  Court,  upon  motion  of 
any  defendant,  made  on  notice  served  on  the  legal  personal  repre- 
sentative of  the  deceased  plaintiff,  may  order  that  such  legal  repre- 
sentative do  revive  the  suit  within  a  limited  time,  or  that  the  bill 
be  dismissed"  (1). 
Cases  before  With  respect  to  the  cases  tnat  occurred  before  this  Order  was 
the  Orders  of  min  operation,  upon  the  precise  point  to  which  it  relates,  it  is  now 
only  necessary  to  say,  that  in  Chowick  v.  Dimes  (s),  l*ord  Lang- 
dale,  M.  R.,  collected  the  authorities  upon  the  subject,  and  came 

(q)  Vide  3  V.  <fc  B.  1,  n.  8.  C.  ter  Works  Company,  ubi  supra. 

(r)  Hannam  v.  South  London  Wa-        (*)  3  Beav.  290. 

(1)  See  Rule  7  of  the  Reg.  of  Prac.  in  Chanc.  in  Mass. ;  Rule  66  of  tha 
Equity  Rules  of  the  Supreme  Court  of  the  United  States. 
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to  the  conclusion,  that  upon  the  death  of  a  sole  plaintiff,  the  Court  When  rait 
could,  on  the  application  of  the  defendant,  order  that  the  admin-  >_^  -L  . 
istrator  should  revive,  or  that  the  bill  should  be  dismissed  without 
costs.  Upon  an  application  however  of  a  similar  nature,  before 
Sir  J.  L.  Knight  Bruce,  V.  C,  in  Dryden  v.  Woolford  (*),  his 
Honor  refused  to  follow  this  decision,  and  made  no  order  upon  the 
motion.  And  in  Lee  v.  Lee  (it),  Sir  J.  Wigrani,  V.  C,  likewise 
came  to  the  conclusion  that  such  an  order  was  inconsistent  with 
the  practice  of  the  Court,  and  refused  to  accede  to  the  appli- 
cation. 

The  Order,  it  wiU  be  observed,  applies  only  to  the  case  of  a  sole  Sf*;c^ tha- 
plaintiff,  and  only  to  an  abatement  caused  by  death ;  it  does  not  May,  1845. 
extend  to  the  case  of  one  only  of  a  plurality  of  plaintiffs  dying, 
leaving  a  co-plaintiff  or  co-plaintiffe  surviving,  nor  to  a  case  in 
which  the  abatement  is  caused  by  the  death  of  a  defendant,  nor  to 
one  when  it  is  caused  by  the  marriage  of  a  sole  female  plaintiff; 
moreover,  the  order  does  not  apply  to  any  defect  in  the  nature  of 
abatement,  caused  by  the  bankruptcy  or  insolvency  of  either  the 
plaintiff  or  the  defendant. 

In  these  several  cases  the  practice  has  still  to  be  determined  by 
the  decisions  which  took  place  before  the  Orders  of  1645,  and  the 
observations  to  be  found  in  the  judgments  that  have  been  given 
upon  the  subject  on  different  occasions. 

The  first  case  which  will  be  considered,  is  that  where  the  abate-  By  death  of 
meat  is  caused  by  the  death  of  one  of  several  co-plaintiffs.  In  co^plaintiffii. 
Chichester  v.  Hunter  (z),  one  of  two  co-plaintiffs  died  after  re- 
plication, and  after  the  cause  had  been  set  down  for  hearing. 
Under  these  circumstances,  upon  an  application  by  a  defendant, 
Lord  Langdale,  M.  R.,  ordered  that  the  surviving  plaintiff  should 
revive  the  suit  within  a  fortnight,  or  in  default  thereof,  that  the 
plaintiff's  bill  should  stand  dismissed  out  of  Court,  as  against  the 
defendant  who  applied,  with  costs.  And  in  Adamson  t>.  Hall  (y), 
where  one  of  several  co-plaintiffs  died  before  an  answer  was  filed, 
so  that  the  defendant  could  neither  put  in  an  answer,  nor  move  to 
dismiss  the  bill  for  want  of  prosecution,  Lord  Eldon,  upon  appeal, 
overruling  the  decision  of  Sir  J.  Leach,  V.  C,  "  thought  that  the 

(I)  1Y.  AC.  635.  (y)  Turn.dD  R.258;  and  IS.  & 

(*)  1  Hue,  617.  S.049. 

\t)  3  Bear.  491. 
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When  rait    plaintiff  must  submit  to  have  the  bill  dismissed,  or  undertake  to 
abates.  »  /i\ 

s^^ss-^s  revive"  (I). 

From  the  cases  of  Johnson  v.  Horlock,  and  Wilkinson  v.  Char- 
lesworth  (z),  it  would  seem  that  in  the  case  of  the  marriage  of  a 
sole  female  plaintiff,  the  defendant  is  entitled  to  move  that  the  hus- 
band revive  within  a  short  time,  or  that  the  bill  be  dismissed  with 

In  case  of  mar-  C08t8' 

riageofsole  Notwithstanding  however  these  cases,  the  practice  cannot  be 
female  plain-  CflBiidefed  getUed.  In  Lee  v.  Lee  (a),  Sir  J.  Wigram,  V.  C, 
observes,  "  the  case  of  Adamson  v.  Hall,  in  which  one  of  several 
plaintiffs  died,  leaving  the  others  survivors;  and  the  cases  in 
which  a  person  has  married  a  sole  female  plaintiff,  do  not  neces- 
sarily furnish  a  precedent  for  a  case  like  that  before  me,  in  which 
the  party  to  be  affected  by  the  order,  is,  both  in  form  and  sub- 
stance, a  stranger  to  the  record ;  but  with  respect  even  to  these 
cases,  considering  how  little  the  subject  has  been  discussed,  I 
cannot  help  doubting  their  regularity,  regard  being  had  to  the 
known  effect  of  an  abatement  of  a  suit  upon  the  right  to  costs : 
and  if,  in  that  respect,  the  orders  are  irregular,  it  cannot,  under 
the  circumstances,  but  shake  their  authority  altogether.1' 

Considering,  therefore,  that  the  authority  of  these  cases  has 
been  doubted,  and  that  the  63rd  Order,  apparently  intended  to 
settle  the  practice,  is  carefully  confined  to  the  case  of  the  death 
of  a  sole  plaintiff,  the  question  is  still  open,  whether  upon  the 
death  of  one  plaintiff,  leaving  others  surviving,  or  upon  the  mar- 
iage  of  a  female  plaintiff,  the  Court  can  make  an  order  to  dis- 
miss the  bill  with  or  without  costs,  in  the  event  of  the  plaintiffs 
upon  the  record  not  reviving  within  a  limited  time.  It  may  be 
observed  here,  that  in  Altree  v.  Hordern  (a),  where  upon  an 
abatement  caused  by  the  death  of  the  plaintiff,  his  executors  filed 
an  original  bill  in  respect  of  the  same  matters,  instead  of  reviving 
the  former  suit,  Lord  Langdale,  H.  R.,  made  an  order  staying 
the  proceedings  in  the  second  suit  until  the  costs  of  the  first  had 
been  paid. 

(z)  Cited  in  Chowick  v.  Dimes,  3        (a)  1  Hare,  G23. 
Beav.  294,  and  897.  («)  6  Beav.  633. 

(1)  See  Pells  v.  Coon,  1  Hopk.  450,  in  which  it  was  held  in  New  York, 
that  upon  the  abatement  of  a  suit,  by  the  death  of  one  of  several  co-plaintiffs, 
it  is  at  the  election  of  the  surviving  co-plaintiffs,  whether  they  will  revive 
the  suit.  The  Court  will  limit  the  time  within,  which  they  shall  make*  that 
election.  And  if  they  do  not  revive  the  suit  within  the  time  limited,  the 
Court  will  order,  that  they  be  precluded  from  any  further  prosecution  of  it. 
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With  respect  to  a  case  where  the  abatement  has  been  caused    When  suit 
by  the  death  of  the  defendant  and  not  of  the  plaintiff,  it  has  been    _^a^l   - 
decided  that  in  such  a  case  the  executor  of  the  deceased  de-  gy  death  of 
fendant  may  move  that  the  plaintiff  do  revive  the  suit  against  defendant, 
him,  or  that  the  bill  may  be  dismissed  as  against  the  deceased 
defendant  (6). 

We  have  next  to  consider  the  case  of  the  plaintiff  becoming  When  raits  be- 
bankrupt,  and  thereby  rendering  the  suit  defective;  and  the  means  J01^^^^! 
by  which,  in  such  a  case,  the  defendant  may  either  get  the  bill  of  plaintiff 
dismissed  or  compel  it  to  be  prosecuted  to  a  hearing.     It  has 
before  been  stated  (c),  that  the  bankruptcy  of  a  sole  plaintiff 
does  not  strictly  cause  an  abatement,  although  it  renders  the  suit 
defective.     The  bankrupt  plaintiff,  however,  is  placed  under  an 
incapacity  to  prosecute  the  suit,  and  by  the  non-prosecution  of 
the  suit  for  a  certain  time,  the  defendant  acquires  a  right  to  dis- 
miss the  bill. 

The  ordinary  order  which  is  made  upon  the  bankruptcy  of  the  9"^'  *****  *■ 
plaintiff  before  decree,  is,  that  the  bill  be  dismissed  without  costs,  suplemental 
unless  the  assignees  file  a  supplemental  bill  within  three  weeks  (d).  bi"- 
It  does  not  seem  clear  at  what  period  after  the  bankruptcy  the 
defendant  is  entitled  to  move  for  an  order  of  this  nature.      Ac-  When  motion 
cording  to  Sir  J.  Leach,  V.  C,  "  it  is  hardly  reasonable  that  a  may  **  made' 
bill  should  be  dismissed  for  want  of  prosecution,  as  against  as- 
signees, at  an  earlier  period  than  it  could  according  to  the  prac- 
tice of  the  Court  have  been  dismissed  for  want  of  prosecution,  if 
the  plaintiff  had  not  become  bankrupt ;  for  that  would  be  to  deny 
to  the  assignees,  who  stand   in  the  plaoe  of  the  bankrupt,  the' 
same  time  for  being  advised  as  to  the  propriety  of  continuing  the 
suit,  whioh  is  afforded  to  the  bankrupt,  although  the  assignees 
cannot  equally  be  informed  as  to  the  subjeot  of  the  suit."    The 
case  before  him -did  not  call  for  a  deoision  upon  the  point,  but  he 
said,  when  a  case  occurs  in  which  the  motion  prays  a  dismissal 
of  the  bill,  if  no  supplemental  bill  be  filed  by  the  assignees  at  an 
earlier  period  than  could  have  been  the  case  if  the  plaintiff  had 
not  become  bankrupt,  it  will  be  for  the  Court  to  consider  what 
ought  to  be  the  order  which  should  then  be  made. 

In  the  recent  case  of  Whitmore  v.  Oxborrow  (4),  where  the 
plaintiff  did  not  become  bankrupt  till  after  a  decree,  a  motion  was 
then  made  that  the  assignees  of  the  plaintiff  might,  within  a  fort* 
night  after  notice  of  the  motion,  file  a  supplemental  bill  in  the 

(b)  See  ante,  p.  76.  (d)  Sharp©  v.  Hullet,  8  S,.&  S- 

(c)  Bnrnell  v.  The  Duke  of  Wei-    496. 
lington,  6  Sim.  461.  (<Q  3  Col.  91. 
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Where  Bait     nature  of  a  bill  of  revivor  against  the  defendants,  the  assignees,  or 
fective    "    t^8*  tne  8U^  m*gnt  be  dismissed  against  them  with  costs ;  and  it 
through  Bank-  was  considered  that  such  a  motion  was  irregular  after  decree.     Sir 
'pfoTntiff.      '"  k*  Knight  Bruce,  V.  C,  made  a  special  order  by  which  the 
v^~v-^/  assignees  of  the  plaintiff  were  put  to  their  election  whether  they 
After  decree,   would  proceed  in  the  suit  in  the  name  of  the  plaintiff ;  and  in 
default  of  their  so  doing,  the  proceedings  were  ordered  to  be  stay- 
ed until  further  order. 
Order  upon  The  order  to  dismiss  on  occasions  of  abatement,  or  of  the 

differs  from      8U^  becoming  defective,  must  not  be  confounded  with  an  ordinary 
ordinary  order  order  to  dismiss  for  want  of  prosecution  ;  the  two  orders  differ 
to  lamiss.        from  one  anotner  ^  materially,  both   in  the  circumstances  in 
which  they  may  be  obtained,  and  the  form  of  the  order  when  it  is 
made. 

It  seems  a  general  rule  that,  after  any  abatement  of  a  suit,  or 
after  suit  having  become  defective  by  the  bankruptcy  of  the  plain- 
tiff, it  is  irregular  to  move  for  the  ordinary  order  to  dismiss  the 
Distinction  be- bill  for  want  of  prosecution.     The  distinction  between  the  two 
dismiss  for       orders  is  clearly  exhibited  by  some  observations  of  Sir  J.  Leach, 
want  of  prose-  V.  C.,  in  his  judgment  in  Sharpe  v.  Hullett  (c).     "  If,"  he  ob- 
order^pon       serves,  "  when  the  plaintiff  becomes  bankrupt,  it  was  permitted 
abatement.       to  the  defendant  to  dismiss  his  bill  for  want  of  prosecution,  it  would 
necessarily  subject  the  bankrupt  to  the  payment  of  costs  when 
he  has  no  means,  which  is  against  the  general  rule  of  this  Court 
as  to  bankrupts :  and  it  might  be  attended  with  this  further  incon- 
venience, that  the  bill  might  be  dismissed  without  the  assignees 
knowing  the  fact  that  such  a  bill  was  filed,  and  without  any  op- 
portunity of  judging  on  their  part,  whether  it  would  or  would  not 
be  beneficial  to  the  bankrupt's  estate  that  the  suit  should  be  pro- 
secuted.    An  order  that  the  bill  should   be  dismissed   without 
costs,  within  a  limited  time,  if  the  assignees  do  not  think  fit  to  file 
a  supplemental  bill,  obviates  both  these  objections,  provided  the 
notice  of  this  motion  is  served  on  the  assignees." 
The  former  In  Sellers  v.  Dawson  (/),  Lord  Thurlow  considered  an  ordi- 

ord^.  irr^El£  nary  order  to  4ismiss  for  want  of  prosecution,  obtained  pending 
ment.  the  bankruptcy  of  the  plaintiff,  so  completely  a  nullity,  as  not  to 

render  an  order  for  its  discharge  necessary.  And  in  Boddy  v.  Kent 
(A),  where  a  similar  order  had  been  obtained  pending  an  abate- 
ment consequent  upon  the  death  of  one  of  the  plaintiffs,  Lord  El- 


a 


(e)  2  S.  &  S.  496.  458,  n. 

)   2  Dick.  738;   and  2  Anstr.        (A)  1  Mer.  361. 


When  Suit  Abates  or  becomes  Defective. 

don,  although  he  disagreed  with  Lord  Thurlow  in  thinking  that    When  Suit 
the  order  to  dismiss  could  be  treated  as  a  mere  nullity,  yet  con-  Bankruptcy^ 
sidered  it  irregular,  and  discharged  it.  v^v%^ 

When,  instead  of  the  suit  becoming  defective  by  the  bankrupt-  When  defen- 
cy  of  the  plaintiff,  it  is  the  defendant  who  himself  becomes  bank-  dant  becomes 
nipt,  it  seems  that  the  defendant  has  been  permitted,  notwithstand- 
ing his  bankruptcy,  to  dismiss  the  bill  for  want  of  prosecution, 
when  the  ordinary  time  for  making  such  a  motion  has  arrived ; 
but  in  such  a  case  the  order,  if  not  prevented  by  the  plaintiff  en- 
tering into  an  undertaking,  would  be  made  without  costs,  as  there 
ia  nobody  before  the  Court  entitled  to  receive  them  (•).  Acting 
upon  this  principle,  in  the  case  of  Blanchard  v.  Drew,  the  V.  C. 
of  England  dismissed  the  bill  without  costs  upon  the  application 
of  the  defendant,  who  had  become  insolvent  after  the  institution 
of  the  suit,  and  admitted  the  plaintiff  to  be  a  creditor  in  respect 
of  the  subject  of  the  suit.  'It  may  be  observed,  that  in  this  case, 
the  time  had  arrived  at  which  an  ordinary  motion  to  dismiss  the 
bill  with  costs  for  want  of  prosecution,  could  be  made. 

It  seems,  therefore,  that  in  the  event  of  the  bankruptcy  or  in-  9rd'nM7. 
solvency  of  the  defendant,  no  special  order  to  dismiss  of  a  differ-  for  want  0f 
eat  nature  from  the  order  for  dismissal  for  want  of  prosecution,  prosecution 
can  be  made ;  but  the  defendant  is  not  precluded  by  his  bankrupt-  may      m 
cy  or  insolvency  from  making  the#ordinary  motion  to  dismiss  for 
want  of  prosecution.    In  the  event,  however,  of  the  order  being 
made,  he  is  not,  as  in. the  case  of  other  defendants,  entitled  to  re- 
ceive his  costs. 

In  Hanson  v.  Burton  (&),  a  motion  seems  to  have  been  made,  by 
a  bankrupt  defendant  for  an  order  of  a  similar  kind  to  that  grant- 
ed upon  the  bankruptcy  of  the  plaintiff,  but  was  refused  by  Sir  J. 
L.  Knight  Bruce,  V.  C,  as  a  pure  novelty.  It  must,  however,  be 
Tecottected  that  the  V.  C.  of  England  made  an  order  on  motion 
by  the  executor  of  a  deceased  defendant,  that  the  plaintiff  might 
revive  the  suit  as  against  him  within  a  month,  or  that  the  suit 
might  be  dismissed  as  against  the  defendant  (/). 

Another  ground  which  a  defendant  may  have  for  applying  to 
dismiss  the  bill,  is  where  the  plaintiff,  after  filing  it,  enters  upon  When  pUin- 
the  land  in  question,  or  does  any  thing  of  that  nature  without  the tiff  ^IfJJ? 
leave  of  the  Court ;  in  which  case  the  defendant  mav  move  to  have  question. 
the  bill  dismissed,  at  least  so  far  as  relates  to  that  matter,  because 
the  plaintiff  has,  by  his  own  act,  taken  upon  himself  to  be  the  judge 


(t)  Mob 
WIT 


Monteith*.  Taylor,  9  Vet.  616.        (J)  Bnrnell  v.  The  Duke  of  Wei- 
~&C.  696.  lington,  6  Sim.  461. 
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When  Suit  in  his  own  case,  and  renounced  the  judgment  of  tbe  Court  (m).  If 
^Pro^cuted^  tbe  biU  *<&****  to  *n7  other  matter,  the  plaintiff  will  be  at  liberty 
v^^^-v*^^'  to  proceed  for  so  much  (n). 

w.^re  it1J?to  There  are  also  several  cases,  in  which,  where  there  are  two  suits 
the  same  mat-  relating  to  the  same  subject  matter,  the  Court  will  under  certain 
ter-  circumstances  make  an  order  staying  the  proceedings  in  one  of 

them.  Thus,  as  we  have  seen,  where  two  or  more  suits  are  insti- 
tuted in  the  name  of  an  infant  by  different  persons,  each  acting  as 
his  next  friend,  the  Court  will  direct  an 'inquiry  to  be  made  by  one 
of  the  Masters  as  to  which  suit  is- most  for  bis  benefit ;  and  when 
that  point  is  ascertained,  will  stay  the  proceedings  in  the  other 
suit  (0).  So,  also,  where  two  suits  are  instituted  by  creditors  for 
the  administration  of  the  estate  of  the  same  deceased  debtor,  when 
the  decree  is  obtained  in  one  suit  against  the  personal  representa- 
tive of  the  deceased,  he  may  move  to  stay  proceedings  in  the  other. 
And  in  the  case  of  Turner  v.  Dorgan  (p),  such  an  orderwasmade, 
although  the  executrix  was  in  contempt  in  the  suit,  the  proceed- 
ings of  which  were  stayed. 
Notice  to  stay  The  decree  made  by  Sir.  J.  L.  Knight  Bruce,  V.  C,  in  the  case 
proceeding*  rf  rphen^  v.  Henderson  (g);  exhibits  the  right  and  duties  of  the 
parties  interested  in  an  estate,  the  administration  of  which  is  made 
the  subject  of  two  suits.  In  that  case,  immediately  after  the  de- 
cree had  been  obtained  in  a  suit  instituted  by  residuary  legatees 
for  the  general  administration  of  the  estate,  a  bill  was  filed  by 
specific  legatees  for  the  payment  of  the  legacies ;  and  upon  the 
second  suit  coming  on  for  hearing,  his  Honor  observes,  "  that  to 
some  extent,  more  or  less,  each  party  was  in  the  wrong.  As  soon 
as  the  second  bill  was  filed,  the  •executors  or  the  residuary  legs* 
tees  ought  to  have  applied  to  stay  the  proceedings  in  that  suit, — 
they  ought  not  to  have  let  it  come  to  a  hearing ;  on  the  other  hand, 
the  specific  legatees  ought  not  to  have  proceeded  after  they  had 
notice  of  the  former  suit/1  The  order  made  was,  that  the  costs 
of  the  second  suit,  up  to  the  time  of  putting  in  the  last  answer  in 
that  suit,  should  be  paid  as  costs  in  the  first  suit ;  but  the  costs  of 
the  second  suit,  after  the  last  answer \ was  put  in,  were  to-be  paid 
out  of  the  capital  of  the  plaintiffs  in  the  second  suit 

And  in  general,  where  two  suits  involve  thesame  subject-matter 
and  the  same  parties,  and  the  frame  of  the  two  suits,-  and  therele- 
tive  position  .of  the  two  parties  in  each,  is  the  same,  if  a  decree 
be  made  in  one  suit,  the  Goort  will  refuse  to  make-  a  decree  in  the 


(m)  Prae.  Reg.  180.    Vide  etiam,        (•)  See  ante,  p»  88 
Irafton  v.  Griffin,  1R.&M.  336.  (p)  12  Sim.  504. 

(n)  Prae.  Reg.  180.  (q)  1  Y.  &  C.  481. 
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other.  If,  however,  the  frame  of  the  second  suit,  and  the  position  When  a  Suit 
of  the  plaintiffs  in  it,  are  different  from  the  frame  of  the  first  suit  B  proseCuted. 
and  the  position  of  the  plaintiffs  in  that  suit,  a  second  decree  will 
be  made.  In  such  a  case,  Sir  J.  L.  Knight  Bruce,  V.  C,  directed 
that  the  Master  should  have  liberty  to  adopt  the  proceedings  in  the 
former  suit ;  and  that  upon  consent,  both  decrees  might  be  prose- 
cuted together,  and  one  report  made  in  both  suits  (s). 


Section  IV. 
Cases  of  Election. 

Where  the  plaintiff  is  suing  both  at  Law  and  in  Equity,  at  the 
same  time,  for  the  same  matter,  the  defendant  is  entitled  to  an  or- 
der that  the  plaintiff  may  elect  whether  he  will  proceed  with  the 
suit  in  Equity,  or  with  the  action  at  Law  (1). 

This  practice  seems  to  have  originated  in  an  order  of  Lord  Ba-  Origin  of  the 
con,  according  to  which,  "  Double  vexation  is  not  to  be  admitted  :  pr*c  oe* 
but  if  the  party  sue  lor  the  same  cause  at  Common  Law,  and  in 
Chancery,  he  is  to  have  a  day  given  to  make  his  eleetion  where  he 
will  proceed,  and  in  default  of  such  election,  to  be  dismiss- 
<d»  («)(«). 

As  the  remedies  given  at  Law  and  in  Equity  are  necessarily  dif-  When  plaintiff 
ferent,  it  is  sometimes  a  question  of  difficulty  to  determine  wheth-  ^fcd  to  elect. 
er  a  suit  and  an  action  are  so  far  identical  in  their  object,  as  to 
give  the  defendant  a  right  to  call  upon  the  plaintiff  to  elect  be- 
tween the  two.  In  the  recent  case  of  Fennings  v.  Humphery  (ti), 
the  bill  was  for  specific  performance ;  the  action  at  Law  was  for 
the  non-performance  of  particular  acts  stipulated  for  by  the  agree- 
ment Lord  Langdale,  M.  R.,  upon  the  special  circumstances  of 
the  case,  having  regard  to  the  extent  of  remedy  which  a  Court  of 

(s)  Godfrey  t>.  Man,  1  Y.  &  C.        (t)  18th  Order,  Beames's  Orders, 
485;  Cumming  v.  Slater,  1  Y.  &  C.    p.  11. 
684.  (u)  4  Beav.  1. 

(1)  Livingston  v.  Kane,  3  John.  Ch.  224 ;  Sanger  v.  Wood,  ib.  416 ;  Rog- 
ers*. Vosburgh  4  John.  Ch.  84 ;  Gibbs  v.  Perkinson,  4  Hen.  &  Munf.  415. 

Where  the  remedies  at  Law  and  in  Equity  are  inconsistent,  any  decisive 
aotef  the  party,  under  either  jurisdiction,  with  knowledge  of  his  rights  and 
of  the  facts,  determines  his  election.  Sanger  v.  Wood,  ubi  supra.  See 
Combs  v.  Tarlton,  2  B.  Monroe,  194. 

(2)  The  Court  will  allow  the  party  a  reasonable  time  to  make  his  election. 
Brocken  v.  Martin,  3  Terger,  55. 
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In  what  cases 

Plaintiff 

must  elect. 


Case  of  a 
mortgagee. 


Of  a  vendor. 


Where  one 
suit  is  in  a  for- 
eign country. 


Special  elec- 
tion. 


Time  when 
motion  for 
election  may 
be  made. 
After  answer. 


Equity  could  give  in  the  case,  and  the  limited  nature  of  the  dam- 
ages sought  for  at  Law,  refuse*  to  make  the  plaintiff  to  elect. 
This  case  was  however  decided  upon  particular  grounds ;  and,  in 
genera],  it  may  be  stated  that  the  Court  will  compel  a  plaintiff  to 
elect  between  a  suit  in  Equity  for  specific  performance  of  an  agree- 
ment, and  an  action  at  Law  brought  in  respect  of  the  same  agree- 
ment (x) ;  and  this  rule  applies  as  well  before  as  after  a  decree  (y). 

So  also  as  a  general  rule,  a  party  suing  in  this  Court  is  not  al- 
lowed to  sue  at  Law  for  the  same  debt.  But  the  case  of  a  mortga- 
gee is  an  exception  to  this  rule ;  it  is  frequently  said,  that  he  may 
pursue  all  his  remedies  concurrently ;  at  any  rate,  he  can  proceed 
on  his  mortgage  in  Equity,  and  on  his  bond  at  Law  at  the  same 
time  (z).  Whether  this  exception  depends  upon  a  peculiar  privi- 
lege of  a  mortgagee,  or  upon  the  nature  of  a  foreclosure  suit,  does 
not  seem  clear  (a). 

But  in  the  case  of  Barker  v.  Smark  (6),  Lord  Langdale,  M.  R., 
refused  to  extend  the  exception  to  the  case  of  a  vendor  who  had 
commenced  an  action  at  Law  upon  a  bond  for  his  unpaid  purchase- 
money,  and  at  the  same  time  was  suing  in  Equity  to  establish  a 
lien  upon  the  estate  for  the  same  sum. 

The  principle  of  election  would  also  seem  to  apply  where  there 
is  one  suit  in  this  country,  and  another  for  the  same  matter  in  a 
foreign  court  of  competent  jurisdiction, —  in  Pieters  v.  Thompson, 
it  being  proved  that  the  plaintiff  had  elected  to  proceed  abroad. 
Lord  Eldon  stayed  proceedings  in  this  country  (c). 

It  seems  that  in  a  particular  case,  the  plaintiff  may  be  allowed 
to  proceed  partially  in  Equity,  and  partially  at  Law,  and  compelled 
to  enter  into  a  special  election  (</). 

With  respect  to  the  period  in  the  cause  at  which  a  motion  to 
compel  election  may  be  made,  it  appears,  in  the  first  place,  that  a 
defendant  has  never  been  permitted  to  apply  before  he  has  pat  in 
his  answer  (e)  (1).     After  he  has  answered,  the  time  when  he  be- 


(z)  Carwich  v.  Young,  4  Mad.  437 ; 
Reynolds  v.  Nelson,  6  Mad.  &,  Geld. 
18. 

(y)  Frank  v.  Basnett,  2  M.  <fc  K. 
618;  Orme  v.  Broughton,  10  Bing. 
538 ;  Cooper  v.  Fry,  Coop.  107.  and 
19  Ves.  278. 

(z)  Schoole  and  Wife,  1  Sch.  & 
Lef.  176. 


(a)  Booth  v.  Booth,  2  Atk.  343. 

(6)  3  Beav.  64. 

(c)  Coop.  294. 

(rf)  Anon.  1  Vera.  104 ;  Observa- 
tion of  Lord  Hardwicke,  3  Atk.  129  ; 
and  see  Trimleston  v.  Kemmis,  Lloyd 
&  Goold,  29. 

(e)  Tillotson  v.  Ganson,  1  Vera. 
103. 


(1)  See  Houston  v.  Sadler.  4  Stew.  &  Fort.  130;  Rogers  v.  Vosburgh  4 
John.  Ch.  84. 
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comes  entitled  to  obtain  an  order  for  the  plaintiff  to  elect  is  regu-    Time  when 
lated  by  the  Orders  of  May,  1845,  the  16th  of  which,  Art.  20,  di-  el™t|o°nn  ^y 
recta,  "  that  a  defendant,  whose  answer  is  not  excepted  to  or  refer-      be  made. 
red  back  on  former  exceptions,  alleging  that  the  plaintiff  is  prose-  ^-^^s^s 
eating  him  in  this  Court,  and  also  at  Law,  for  the  same  matter, 
may,  upon  the  expiration  of  eight  days  after  his  answer,  or  further 
answer  is  filed,  obtain  as  of  course,  on  motion  or  petition,  the  usual 
order  for  the  plaintiff  to  make  his  election  in  which  Court  he  will 
proceed.     And  the  21st  Art.  directs,  '*  that  a  defendant  whose  an- 
swer is  excepted  to  or  referred  back  on  former  exceptions,  alleging 
that  the  plaintiff  is  prosecuting  him  in  this  Court  and  also  at  Law 
for  the  same  matter,  may,  by  notice  in  writing,  require  the  plain- 
tiff to  procure  the  Master's  report  upon  the  exceptions,  within  four 
days  from  the  service  of  the  notice.     And  if  the  plaintiff  does  not 
obtain  the  Master's  report  within  such  four  days,  such  defendant  is 
entitled  as  of  course,  on  motion  or  petition,  to  obtain  the  usual  or- 
der for  the  plaintiff  to  make  his  election  in  which  Court  he  will 
proceed." 

The  51st  Order  is  to  the  same  effect ;  but  it  also  further  directs, 
"  that  the  plaintiff  may  move  to  discharge  such  Order,  on  the 
merits  confessed  in  the  answer."     Before  these  Orders  came  into  Former 
operation,  the  practice  was  regulated  by  the  1st  Order  of  May,  Practice- 
1839,  (now  discharged,)  the  effect  of  which  was  similar  to  the 
present  Order. 

Before  the  year  1839,  it  seems  that  it  was  irregular  to  obtain  . 
an  order  to  elect  before  the  time  for  filing  exceptions  had  ex- 
pired  (/). 

We  have  before  seen  that  for  many  purposes  a  plea  is  included 
in  the  term  answer  (g),  but  under  the  old  practice  it  was  decided, 
that  neither  a  plea  nor  a  joint-plea  and  answer  was  so  far  an  an- 
swer to  the  bill,  as  to  entitle  a  defendant  to  move  for  an  order  for 
the  plaintiff  to  elect  (h) ;  and  it  does  not  seem  that  there  is  any- 
thing in  the  (resent  Orders  to  affect  this  decision. 

The  order  to  elect  is  obtained  as  of  course,  and  is  not  within  Order  to  elect 
the  discretion  of  the  Court  (*').     It  is  made  upon  the  suggestion  how  ODtwned. 
that  the  plaintiff  is  prosecuting  the  defendant,  both  at  Law  and  in 
this  Court,  for  one  and  the  same  matter,  whereB/  the  defendant  is 
doubly  vexed. 

By  the  terms  of  the  order,  the  plaintiff  and  his  solicitor  having  yorm  0f  ^ 

order. 

(J)  Browne  r.  Poyntz,  3  Mad.  24 ;        (A)  Fisher  v.  Mee,  3  Mer.  45. 
Leicester  v.  Leicester,  40  Sim.  87;        (i)  Royle  v.  Wynne,  Cr.  &  Ph. 
CoupUnd  v.  Braddock,  5  Mad.  14.        255. 

(/)  See  ante,  page  793. 
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Effect  of  the 
order. 


Effect  of  the  notice  thereof  shall  within  eight  days  after  such  notice  make 
his  election  in  which  Court  he  will  proceed,  and  if  the  plaintiff 
should  elect  to  proceed  in  this  Court,  then  the  plaintiff's  proceed- 
ings at  Law  are  to  be  stayed  by  injunction ;  but  if  the  plaintiff 
should  elect  to  proceed  at  Law,  then  the  plaintiff's  bill  is  from 
thenceforth  to  stand  dismissed  out  of  this  Court  as  against  the  de- 
fendant, with  costs  (k)  (1). 

When  the  defendant  has  obtained  such  an  order,  the  plaintiff 
may  move  to  discharge  it  either  for  irregularity  or  upon  the  mer- 
its confessed  in  the  answer ;  if  upon  such  a  motion  there  should 
be  any  doubt  as  to  whether  the  suit  in  Equity,  and  the  action  at 
Law,  are  for  the  same  matter,  it  is  the  usual  course  to  refer  it  to 
the  Master  to  inquire  into  that  fact  (/).  In  the  event  of  such  a 
reference  being  made,  it  seems  that  all  the  proceedings  in  both 
Courts  are  stayed  in  the  mean  time  (ro),  unless  the  plaintiff*  can 
show,  that  justice  will  be  better  done  by  permitting  proceedings  to 
any  extent,  in  which  case  it  is  for  him  to  ask  for  leave  to  proceed 
Whether  pro-  and  to  state  his  reasons.  Lord  Eldon  stated  his  opinion  to  be, 
stayed  pending  tnat  an  inJuncti°n  to  8tay  proceedings  during  the  reference,  ought 
a  reference,  to  be  inserted  as  a  matter  of  course ;  but  that  the  order  of  refer- 
ence implied  an  order  to  stay  the  proceedings  whether  it  be  asked 
for  or  not  (n) ;  and  in  the  case  of  Carwick  v.  Young  (0),  he  also 
said  that  "  on  a  search  in  the  Registrar's  office,  the  result  of  which 
had  been  communicated  to  him,  the  general  rule  appeared  to  be 
that  the  plaintiff  is  not  at  liberty  after  an  order  for  election,  to 
proceed  either  at  Law  or  in  Equity,  but  the  Court  in  the  particu- 
lar circumstances  of  each  case  will  give  liberty  to  proceed  as  those 
particular  circumstances  require ;  and  accordingly  in  some  of  the 
orders,  the  party  has  been  allowed  to  proceed,  in  others  he  has 
been  directed  to  give  judgment  with  an  express  restrainst  against 
taking  out  execution.  There  is  no  case  in  which  the  Court  would 
not  modify  the  rule  according  to  circumstances." 

In  the  case  of  Hogue  v.  Curtis  (p),  the  defendant  did  not  ob- 
tain the  common  order,  but  moved  specially  that  the  plaintiff" 


(k)  Boyd  v.  Heinzehnan,  1  V.  &> 
B.  382;  Jones  v.  Eafcof  Strafford,  3 
P.  Wms.  90.  ^ 

(I)  Young  0.  Lucas,  cited  1  V.  & 
B.  383. 

(ro)   Mills  v.  Fry,  3  V.  &  B.  9j 


Anon.  1  Ves.  J.  91 ;  For.  Rom.  200. 

(»)  Amory  v.  Brodrich,  Jac.  533 ; 
see,  however,  observations  of  Lord 
Langdale  in  Fennings  v.  Humphery. 
4Beav.8.  J 

(0)  2  Sw.  243. 

(p)  1  J.  &  W.  449. 


(1)  See  Livingston  v.Kane,  3  John.  Ch.224;  Rogers  v.Vosburgh,  4  ib.  84. 
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should  elect  to  proceed  at  Law  or  in  Equity,  and  for  an  injunc-    Where  pro- 
.  .  ,.,.  .I*,  ii         ceeding  at 

tion  in  the  mean  time,  and  it  being  clear  to  the  Court  that  the  Law  ancillary 

proceedings  were  for  the  same  matters,  an  order  to  that  effect  was      to  that  in 

By  the  16th  Order  of  October,  1842,  solicitors  are  enabled  to  Manner  of 
sign  elections  and  agreements  to  proceed  at  Law  or  in  Equity  (q).  electing. 

The  election  must  be  left  at  the  Report  Office  to  be  filed,  and 
notice  thereof  given  to  the  defendant's  solicitor. 

If  the  plaintiff  elects  to  proceed  in  Equity,  it  seems  that  an  in-  ^"^n11068' 
junction  will  issue  without  further  order  as  of  course.  If  the 
plaintiff  elects  to  proceed  at  Law,  the  defendant  becomes  entitled 
to  an  order  that  the  bill  shall  be  dismissed  with  costs  (r) ;  but  it 
has  been  before  stated  that  the  dismission  of  the  bill,  in  conse- 
quence of  an  election  by  the  plaintiff  to  proceed  at  Law,  cannot 
be  pleaded  in  bar  to  another  suit  for  the  same  matter  (s). 

It  has  before  been  stated,  that  in  contradistinction  to  the  ordi- 
nary cases  of  election,  there  is  another  class  of  cases  which  are 
not,  properly  speaking,  cases  of  election  where  the  proceeding  at 
Law  is  ancillary  to  that  in  Equity.  There  the  form  of  the  appli- 
cation is  different,  that  if  the  plaintiff  shall  elect  to  proceed  at 
Law,  the  suit  may  be  stayed  in  the  mean  time ;  for  in  those  cases 
the  Court  has  a  discretionary  power  to  mould  the  proceedings 
with  a  view  to  its  own  decree,  and  for  that  purpose  may  retain 
the  bill  until  the  action  shall  have  been  disposed  of  (f). 

With  reference  to  this  subject  it  may,  lastly,  be  obseryed,  that  a 
defendant  may  also  apply  to  the  Court  to  dismiss  a  bill  with  costs 
in  a  case  in  which  the  bill  has  upon  the  hearing  been  retained  for 
a  certain  period,  with  liberty  for  the  plaintiff  to  bring  an  action 
at  Law  against  the  defendant,  and  to  try  the  same  within  that 
time,  but  the  plaintiff  does  not  avail  himself  of  that  liberty.  The 
most  effectual  course,  however,  for  a  defendant  to  adopt  under  such 
circumstances,  is  to  set  the  cause  down  again  for  hearing  upon 
further  directions,  and  to  get  it  dismissed  with  costs,  which  it  seems 
he  may  do  although  no  further  directions  are  reserved  in  the  order 
dismissing  the  bill  («). 


(a)  The  election  may  be  in  the  Dated  this        day  of      .    Smith's 

following  form  :—  C.  P.  3rd  ed.  page  720. 

In  Chancery.    Between  A.  B.  and  (r)  Jones  v.  Earl  of  Strafford,  3  P. 

others,  Plaintiffs.         C.  D.         De-  Wms.  n.  B. 

fendant.  (;)  Ante  p.  953 ;  see  Countess  of 

In  pursuance  of  an  Order  dated  the  Plymouth  v.  Bladon,  2  Vern.  32. 

day  of        the  plaintiff  hereby  (*)  See  ante,  p.  722;  and  Royle  v. 

elects  to  proceed  in  this  Court.  Wynne,  Cr.  &  Fh.  252. 

(«)  Stevens  v.  Praed,  2  Cos,  374. 
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CHAPTER  XIX. 


OF     REPLICATION. 


When  cause 
should  be 
heard  on  bill 
and  answer. 


After  the  defendant  has  fully  answered  the  bill,  and  the  plain- 
tiff is  determined  to  proceed  in  the  suit,  he  must  consider  whether 
sufficient  is  admitted  by  the  answer  to  enable  him  to  go  to  a  hear- 
ing of  the  cause  as  it  stands  upon  the  bill  and  answer. 

If,  upon  the  answer  alone,  without  further  proof,  there  be  a  suffi- 
cient ground  for  a  final  order  or  decree,  the  plaintiff  should  pro- 
ceed to  a  hearing  without  replying  or  examining  witnesses ;  as  if 
the  plaintiff  makes  his  title  by  a  will  or  other  conveyance  in  the 
defendant's  hands,  and  the  defendant,  by  his  answer,  confesses 
it  (a).  So  where  a  trust  is  confessed  by  the  answer,  there  needs 
nothing  further  but  a  reference  to  a  Master  to  take  the  accounts, 
&c  (6). 

It  is  very  important  to  the  plaintiff,  in  deciding  whether  to  set 
down  the  cause  upon  bill  and  answer  against  a  particular  defen- 
dant, or  to  reply  to  his  answer,  to  bear  in  mind,  that,  in  a  hearing 
upon  bill  and  answer,  the  answer  will  be  taken  to  be  true  in  every 
point  (c)  (1),  because  the  defendant  has  been  precluded  from  sub- 
stantiating it  by  evidence.  It  therefore  behoves  the  plaintiff  to 
look  attentively  into  the  answer,  and  see  that  the  effect  of  the 
defendant's  admissions  is  not  avoided  by  any  new  matter  there 
introduced  (d).    If  such  should  be  the  case,  he  should  reply  to 


(a)  Prac.  Reg.  374. 

(b)  Ibid. 


(c)  Ibid 
(d) 


Toth.  55. 
Coop.  Eq.  PI.  329. 


(1)  Pierce  v.  West,  1  Peters,  C.  C.  351 ;  Pickett  v.  Chilton,  5  Munf.  467; 
Scott  e.  Clarkson,  1  Bibb,  277. 

But  where  the  cause  is  set  down  for  hearing  on  bill,  answer  and  depositions, 
the  replication  is  mere  form,  and  the  Court  will  suffer  it  to  be  filed  nunc  pro 
tunc.  Scott  v.  Clarkson,  ubi  supra;  Demaree  v  Driskill,  3  Blackf.  115; 
Pierce  v.  West,  ubi  supra ;  Smith  v.  West,  3  John.  Ch.  363;  post,  970.  See 
Reading  v.  Ford,  1  Bibb,  338. 
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the  answer,  and  proceed  to  establish  his  case  by  proofs.     And  In  what  Cases 
sometimes,  though  he  should  happen  to  need  no  witness  on  his  s^H^I^y 
part,  yet  it  may  be  necessary  to  reply,  for  the  purpose  of  putting  when  answer 
the  defendant  to  prove  the  allegations  in  his  answer ;  as  where  he  should  be  re- 
confesses  the  matter  alleged  by  the  plaintiff,  but  sets  forth  some  p  ie 
further  matter  in  bar  of  the  plaintiff's  equity  (e)  (1). 

If  the  plaintiff  decides  upon  having  the  cause  heard  upon  bill 
and  answer  against  one  or  all  of  the  defendants,  he  must  proceed 
in  the  manner  which  will  be  pointed  out  in  the  Chapter  upon 
"  Hearing."  If  he  ib  of  opinion  that  the  answer  of  the  defendant, 
or  of  some  of  the  defendants,  will  not  authorise  his  taking  that 
step,  he  must  file  a  replication. 

A  replication  may  also  be  put  in  by  the  plaintiff  where  the  de-  After  plea. 
fendant  has  pleaded  to  the  bill,  whether  his  plea  be  accompanied 
by  an  answer  or  not.  It  is,  however,  to  be  recollected,  that,  if  the 
plaintiff  replies  to  a  plea  before  it  has  been  argued,  he  admits  the 
plea  to  be  valid,  if  true  (2) ;  and  that  he  cannot  afterwards  ob- 
ject to  it  on  the  ground  of  its  validity  or  irregularity  (/). 

We  have  seen,  before,  that  a  replication  to  a  general  disclaimer  After  dit- 
to the  whole  bill  is  improper,  although,  when  a  disclaimer  to  part  claimer- 
of  the  bill  is  accompanied  by  a  plea  or  answer  to  another  part, 
there  may  be  a  replication  to  such  a  plea  or  answer  (g). 

A  replication  is  the  plaintiff's  answer  or  reply  to  the  defen-  Nature  of  rep- 
dant's  plea  or  answer.     Formerly,  if  the  defendant,  by  his  plea  or  "catlon* 
answer,  offered  new  matter,  the  plaintiff  replied  specially  to  the  Special. 
new  matter  (A) ;  otherwise  the  replication  was  merely  a  general 
denial  of  the  truth  of  the  plea  or  answer,  and  of  the  sufficiency  of 
the  matter,  alleged  in  it,  to  bar  the  plaintiff's  suit,  and  an  asser- 
tion of  the  truth  and  sufficiency  of  the  bill  (*).     The  consequence  old  practice, 
of  a  special  replication  was  a  rejoinder,  by  which  the  defendant 
asserted  the  truth  and  sufficiency  of  his  answer,   and  traversed 
every  material  part  of  the  replication  (A).     If  the  parties  were  not 
then  at  issue,  by  reason  of  some  new  matter  disclosed  in  the  re- 
joinder which  required  an  answer,  the  plaintiff  might  sur-rejom  to 

(0)  Prac.  Reg.  375.  (A)  Lord  Red.  821. 
(/)  Ante,  p.  795 ;  [Daniels  v.  Tag-        (*)  Ibid. 

gart,l  Gill  &  John.  312.]  Ik)  2  West.  Symbol.  Chan.  196, 

(g)  Ante,  808.  a,  232,  ft,  246,  ft. 

(1)  If  the  plaintiff  withes  to  prove  any  fact,  on  the  hearing,  not  admitted 
by  the  answer,  he  must  file  a  replication.     Mills  v.  Pittman,  1  Paige,  490. 

(2)  Hughes  v.  Blake,  6  Wheat.  472.;  Daniels  «.  Taggart,  1  Gill  dt  John. 
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Form.        the  rejoinder ;  and  the  defendant  might,  in  like  manner,   ad-sur- 
rcjoin  or  rebut  to  the  sur-rejoinder  (/). 

The  inconvenience,  delay,  and  unnecessary  length  of  pleading, 
arising  from  these  various  allegations  on  each  side,  occasioned  an 
alteration  in  the  practice.  Special  replications,  with  all  their  con- 
sequences, have  been  for  some  time  out  of  use  (1) ;  and  the  plain- 
tiff is  to  be  relieved  according  to  the  form  of  the  bill,  whatever 
new  matter  may  have  been  introduced  by  the  defendant's  plea  or 
answer  (m).  But  if  the  plaintiff  conceives,  from  any  matter  offer- 
ed by  the  defendant's  plea  or  answer,  that  his  bill  is  not  properly 
adapted  to  his  case,  he  may,  obtain  leave  to  amend  his  bill,  and 
suit  it  to  his  case,  as  he  shall  be  advised  (2). 

oSVr^flw"      B?  the  93rd  °rder  of  May»  1845»  h  is  directed>  that  no  8ub" 
pcena  to  rejoin  is  hereafter  to  be  issued,  and  only  one  replication 

is  to  be  filed  in  each  cause,  unless  the  Court  otherwise  orders  ; 
and  the  replication  is  to  be  in  the  form  set  forth  at  the  foot  of  this 
order,  or  as  near  thereto  as  circumstances  admit  and  require ;  and 
upon  the  filing  of  such  replication,  the  cause  is  to  be  deemed  to 
be  completely  at  issue,  and  each  defendant  may,  without  any  rule 
or  order,  proceed  to  examine  his  witnesses,  and  the  plaintiff  may 
in  like  manner  proceed  to  examine  his  witnesses  so  soon  as  notice 
of  the  replication  being  filed  has  been  duly  served  on  all  the  defen- 
dants who  have  filed  an  answer  or  plea,  or  against  whom  a  travers- 
ing note  has  been  filed  (3). 

(J)  Ibid.  195,  a;  Prac.  Reg.  372 ;  (m)  Lord  Red.  322;  Prac.  Reg. 
Lord  Red.  322.  372. 

(1)  A  special  replication,  denying  part  of  the  matter  of  a  plea  in  bar,  and 
restating  the  substance  of  the  bill,  is  inadmissible.  Newton  v.  Thayer,  17 
Pick.  129. 

By  Rule  45  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  no  special  replication  to  any  answer  shall  be  filed.  But  if  any  mat- 
ter alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to  amend 
his  bill,  he  may  have  leave  to  amend  the  same  with  or  without  the  payment 
of  costs,  as  the  Court,  or  a  Judge  thereof,  may  in  his  discretion  direct. 

No  special  replication  is  allowed  to  be  filed  in  the  Court  of  Chancery  of 
New  York,  without  leave  of  the  Court,  or  cause  shown.  Rule  65.  Same 
in  Massachusetts.  Rule  14  of  the  Reg.  of  Prac.  in  Chan.  Mass.  See  Story 
Eq.  PI   §  878. 

(2)  See  Storms  v.  Storms,  1  Edw.  358;  Dupote  v.  Massy,  Cox's  Dig. 
146 ;  Brown  v.  Ricketts,  2  John.  Ch.  425 ;  Lyon  v.  Tallmadge,  1  John.  Ch. 
184;  Livingston  v.  Gibbons,  4  John.  Ch.  94;  Thorn  v.  Oermand,  ib.  363; 
Pratt  v.  Bacon,  10  Pick.  123.  If  the  plaintiff  files  a  replication  to  the  an- 
swer after  he  is  apprised  of  the  necessity  for  an  amendment  of  his  bill, 
he  precludes  himself  from  making  such  amendment.  Vermillyea  v.  Odell, 
4  Paige,  121. 

(3)  In  America,  generally,  if  not  universally,  the  pleadings  terminate 
with  the  replication,  and  no  rejoinder  is .  filed ;  and  the  case  is  deemed  at 
issue  upon  the  filing. of  the  replication.  This  is  the  general  practice  in  the 
Courts  of  the  United  States.  Story  Eq.  PI.  §  879,  note;  66th  Rule  of  the 
Equity  Rules  of  the  Supreme  Court  of  the  United  States ;  Rule  27  of  the 
Reg.  of  Prac.  in  Chan,  in  Mast. 
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The  replication  is  in  the  following  farm  :  —  Foim. 

"  Between  A.  B.  Plaintiff,      N-^^*-' 

AND 

"  a  D.  E.  F  O.  H.t  $c.  Defendants. 

"  The  plaintiff  in  this  cause  hereby  joins  issue  with  the  defen- 
dant C.  D."  (all  the  defendants  who  have  answered  or  pleaded, 
or  against  whom  a  traversing  note  has  been  filed,)  "  and  will  hear 
the  cause  on  bin  and  answer  against  the  defendant  E.  F."  (all  the 
defendants  against  whom  the  cause  is  to  be  heard  on  the  bill  and 
answer,)  "  and  on  the  order  to  take  the  bill  as  confessed  against 
the  defendant  G.  H."  (as  the  case  may  be)  (1). 

The  signature  of  counsel  is  not  required  to  a  replication.  It  Filing, 
is  prepared  by  the  solicitor  of  the  plaintiff,  written  upon  parch- 
ment, and  filed  with  the  Clerk  of  Records  and  Writs  ;  and  the 
solicitor  must,  on  the  same  day,  give  notice  thereof  to  the  solic- 
itors of  all  the  defendants  to  whose  answer  the  replication  ap- 
plies (o). 

The  replication  may  be  filed  to  an  answer  immediately  after  it Time  allowed, 
has  been  put  in  ;  but  when  the  plaintiff  amends  his  bill  without 
requiring  a  further  answer,  he  cannot  file  a  replication,  until 
either  the  defendant  has  answered,  or  until  eight  days  after  notice 
of  the  amendment  of  the  bill  have  expired,  without  the  defendant 
either  answering  or  obtaining  an  order  for  further  time  to 
amend  (2). 

By  the  10th  Order  of  May,  1845,  Art.  39,  "  where  the  plain-  When  plaintiff 
tiff  amends  his  bill  without  requiring  an  answer  to  the  amend-  ouTrequiring" 
ments,  and  no  answer  is  put  in  thereto,  and  no  warrant  for  further  an  answer,  and 
time  to  answer  the  same  is  served  within  eight  days  after  service  not  answer  *** 
of  the  notice  of  the  amendment  of  such  bill,  the  plaintiff  is,  after 
the  expiration  of  such  eight  days,  but  within  fourteen  days  from 

(0)  23rd  Order,  October,  1842. 

(1)  For  the  form  of  general  replication,  see  Story  Eq.  PI.  §  878,  note ;  Bar- 
ton, Suit  in  Equity,  144, 145. 

(2)  By  the  65th  Rule  of  the  Court  of  Chancery  in  New  York,  a  replica- 
tion must  be  filed  within  ten  days  after  the  answer  ii  deemed  to  be  suffi- 
cient ;  and  if  it  is  not  filed  within  that  time,  the  cause  will  stand  for  hearing 
on  bill  and  answer.  The  replication  must  be  filed  within  the  ten  days,  al- 
though the  answer  was  served  on  an  agent  instead  of  the  solicitor  in  person. 
Kane  v.  Van  Vranken,  5  Paige,  62. 

If  the  plaintiff  amends  his  bill  after  answer  he  cannot  file  a  replication 
to  the  original  answer,  until  the  time  for  answering  the  amended  bill  ex- 
pires, although  he  waives  a  further  answer  to  the  amendments.  Richard- 
son v.  Richardson,  5  Paige,  58. 

Where  an  answer  is  allowed  to  be  amended,  the  plaintiff  has  thirty  days 
after  service  of  a  copy  of  the  amended  answer,  to  put  in  his  replication.  Tay- 
fot  v.  JBogert,  5  Paige,  33. 


970 


Of  Replication. 


Within  what 
time. 


When  defen- 
dant obtains  an 
order  for  time 
to  answer. 


When  defen- 
dant does  an- 


Of  withdraw- 
ing replica- 
tions, for  the 
purpose  of 
amending, 


or  of  setting 
down  cause  on 
bill  and  an- 


the  time  of  such  service,  either  to  file  his  replication,  or  to  set 
down  the  cause  to  be  heard  upon  bill  and  answer,  otherwise  any 
defendant  may  move  to  dismiss  the  bill  for  want  of  prosecution." 
By  the  40th  Art.  of  the  same  Order,  "  where  the  plaintiff  amends 
his  bill  without  requiring  an  answer  to  the  amendments,  and  a 
defendant  within  eight  days  after  the  service  of  the  notice  of  the 
filing  of  the  amended  bill,  serves  a  warrant  for  further  time  to  an- 
swer the  amendments,  but  the  Master  refuses  to  grant  such  further 
time,  the  plaintiff  is,  within  fourteen  days  after  such  refusal,  either 
to  file  his  replication,  or  to  set  down  the  cause  to  be  heard  on  bill 
and  answer,  otherwise  any  defendant  may  move  to  dismiss  the  bill 
for  want  of  prosecution"  (1). 

By  the  41st  Art.  of  the  same  Order,  "  if  a  defendant  puts  in  an 
answer  to  amendments  to  which  the  plaintiff  has  not  required  an 
answer,  the  plaintiff  must,  within  fourteen  days  after  the  filing  of 
such  answer,  either  file  his  replication,  or  set-down  the  cause  to 
be  heard  on  bill  and  answer,  unless  in  the  mean  time  he  obtains 
from  the  Court  a  special  order  for  leave  to  except  to  such  an- 
swer, or  to  amend  the  bill,  otherwise  any  defendant  may  move  to 
dismiss  the  bill  for  want  of  prosecution." 

We  may  have  seen  before,  that,  after  a  replication  has  been  filed, 
plaintiff,  if  he  wishes  to  withdraw  it  and  amend  his  bill  further 
than  by  adding  parties,  must  make  a  special  application  for  leave 
to  do  so  to  one  of  the  Masters  of  the  Court  (p) ;  in  which  case, 
in  addition  to  the  affidavits  usually  required  upon  an  application  to 
the  Master  to  amend,  a  further  affidavit  is  necessary,  showing  that 
the  matter  of  the  proposed  amendment  is  material,  and  could  not, 
with  reasonable  diligence,  have  been  sooner  introduced  into  the 

mi  m. 

A  plaintiff  has  also  been  permitted  on  motion,  to  withdraw  his 
replication,  and  set  his  cause  down  for  hearing  upon  bill  and  an- 
swer (r). 


(p)  Ante,  p.  477. 

(?)  58th  Order,  May,  1845. 


(r)  Rogers  v.  Goore,  17  Ves.  130. 


(1)  See  Rule  66  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States ;  Rule  15  of  the  Reg.  of  Prac.  in  Chanc.  in  Mass. 

In  reference  to  extending  the  time  to  reply  in  New  York,  see  125th  and 
126th  of  the  Rules  in  Chancery  ;  The  Sea  Ins.  Co.  v.  Day,  9  Paige,  247 ; 
Kane  v.  Van  Vranken,  5  Paige,  63. 

If  the  plaintiff  wishes  to  amend  his  bill,  and  a  special  application  to  the 
Court  for  leave  to  do  so  is  necessary,  he  should  not  file  a  replication,  but 
should  obtain  an  order  to  extend  the  time  for  filing  the  replication,  until  af- 
ter the  decision  of  the  Court  upon  the  application  to  amend.  VermUlyca  v. 
Odell,  4  Paige,  122.  If  the  plaintiff  files  a  replication  to  the  answer  after  he 
is  apprised  of  the  necessity  of  an  amendment  of  his  bill,  he  precludes  him* 
•elf  from  making  such  amendment.    lb. 
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It  may  be  observed  here,  that  it  has  sometimes  happened,  that,   Within  what 
even  after  witnesses  have  been  examined,  it  has  been  discovered,  ^^II^^L, 
that,  owing  to  a  mistake,  no  replication  has  been  filed;  in  such  After  examina- 
cases  the  Court  has  permitted  the  replication  to  be  filed  nunc  pro  tion  of  wit- 
tvnc  (5).     And  it  seems  that  the  Court  has  permitted  this  to  be 
done  after  the  cause  has  come  on  for  hearing,  and  the  reading  of 
the  proofs  has  been  commenced  (t)  (2). 

Before  the  Orders  of  1845  came  into  operation,  after  the  plain-  subpoena  to 
tiff  had  filed  his  replication,  it  was  necessary  that  he  should  have  reJ0,n- 
served  the  defendant  with  a  subpoena  to  rejoin. 

After  the  defendant  or  his  clerk  in  Court  had  been  served  with  Old  practice, 
a  subpcena  to  rejoin,  he  ought,  in  strictness,  to  have  appeared, 
and  filed  a  rejoinder  to  the  plaintiff's  replication :  in  practice, 
however,  a  rejoinder  was  never  or  seldom  filed,  the  cause  be- 
ing considered  as  completely  at  issue  between  the  parties  im- 
mediately after  the  service  of  the  subpoena  to  rejoin,  or  the  de- 
fendant's appearance  to  rejoin  gratis  ;  so  that  it  was  competent 
to  either  party  to  proceed  to  the  examination  of  his  witnesses  («). 

No  particular  time  was  limited  by  the  practice  of  the  Court 
within  which  a  plaintiff  was  bound  to  serve  a  subpcena  to  rejoin, 
unless  where  he  required  a  commission  to  examine  witnesses ;  in 
which  case  he  must  have  served  his  subpcena  to  rejoin,  as  well  as 
an  order  for  such  commission,  within  three  weeks  from  the  filing 
of  his  replication. 

If,  however,  a  plaintiff,  after  filing  his  replication,  omitted  to 
serve  his  subpcena  to  rejoin  within  three  terms,  the  defendant  might 
have  applied  to  the  Court,  by  motion,  to  dismiss  the  bill  for  want 
of  prosecution,  or  he  might  have  appeared  to  rejoin  gratis,  and 
thereby  put  the  cause  in  a  course  for  hearing. 

Now  we  have  seen,  by  the  93rd  Order  of  May,  1845  (x),  that  Abolished  by 
no  subpcena  to  rejoin  is  hereafter  to  be  issued ;  but  the  cause  is  °rderB  of  1845. 
completely  put  in  issue  by  the  filing  of  the  replication,  so  that  it  is 
not  necessary  to  go  further  into  detail  concerning  the  practice  of 
rejoinder. 

It  may  be  observed,  however,  that,  by  the  Bankrupt  Act,  6  Effect  of 
Geo.  IV.  c.  16,  s.  91,  it  is  enacted,  that,  in  all  suits  in  Equity  by  ^^resMato 

(#)  Prac.  Reg.  397.  (u)  Prac.  Reg.  371.  rej°m 

(1)  Rodney  v.  Hare,  Moa.296.  (z)  See  ante,  p.  963. 

(2)  Ante,  966,  note.  The  like  permission  has  also  been  given  after  the 
cause  has  been  set  down  for  hearing  on  bill  and  answer,  and  a  reference  or- 
dered. Pierce  v.  West,  1  Peters.  C.  C.  351 ;  Smith  v.  West,  3  John.  Ch. 
363. 
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Rejoinder,  or  against  the  assignees  of  a  bankrupt,  no  proof  shall  be  required, 
at  the  hearing,  of  the  petitioning  creditor's  debt  or  debts,  or  of 
the  trading  or  act  or  acts  of  bankruptcy  respectively,  as  against 
any  of  the  parties  in  such  suit,  except  such  parties  as  shall, 
within  ten  days  after  rejoinder,  give  notice  in  writing  to  the  as- 
signees of  his  or  their  intention  to  dispute  some  and  which  of  such 
matters. 

We  have  seen  that,  in  general,  the  defendant  is  precluded  from 
all  power  whatever  of  contesting  those  proceedings  after  a  cer- 
tain period,  except  in  certain  cases  where  suits  are  brought  by 
the  assignees  in  respect  of  matters  for  which  the  bankrupt  him- 
self, supposing  he  had  not  become  one,  would  not  have  been  enti- 
tled to  sue  (y). 

It  can  very  rarely  therefore  happen,  that  the  section,  quoted 
above,  Gan  now  be  applicable,  should  such  a  case  occur,  as  a  re- 
plication has  now  the  same  effect  in  putting  the  cause  in  issue 
that  a  rejoinder  formerly  had,  possibly  it  may  be  held  that  the  pe- 
riod within  which  notice  in  writing  is  to  be  given  under  the  Act, 
must  now  commence  from  the  filing  the  replication  instead  of 
from  rejoinder. 

(y)  Ante,  p.  83. 
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CHAPTER   XX. 


OF   EVIDENCE. 


PART  I.  — OF  THE  MATTERS   TO   BE   PROVED. 


Sect.  I.  —  Of  Admissions. 

The  cause  being  at  issue,  by  the  filing  of  the  replication,  the 
next  step  to  be  taken  by  the  plaintiff  is,  to  prepare  his  proofs.  nature  Sf  ad-*1 
The  defendant,  also,  if  he  has  any  case  to  establish  in  opposition  missions, 
to  that  made  by  the  plaintiff,  must,  in  like  manner,  prepare  to  sub- 
stantiate it  by  evidence. 

In  order  to  this,  the  first  consideration  with  both  parties  must  be 
the  question,  what  is  necessary  to  be  proved  f  and,  having  decided 
upon  that,  they  must  then  ascertain  the  manner  in  which  the  proof 
is  to  be  effected.  In  the  following  Chapter,  therefore,  a  few  pages 
will  be  devoted  to  a  brief  consideration  of  the  matters  necessary 
to  be  proved,  both  on  the  part  of  the  plaintiff  and  of  the  defen- 
dant. 

With  respect  to  this  point,  it  may  be  laid  down  as  an  indisputa- 
ble proposition,  that  whatever  is  necessary  to  support  the  case  of 
the  plaintiff,  so  as  to  entitle  him  to  a  decree  against  the  defendant ; 
or,  in  the  case  of  a  defendant,  to  support  his  own  case,  as  made 
by  his  answer,  against  that  of  the  plaintiff;  must  be  proved,  unless 
it  is  admitted  by  the  other  party. 

Our  object  at  present,  therefore,  must  be  to  consider  what  ad- 
missions by  the  parties  will  preclude  the  necessity  of  proofs. 


Admissions  are  either,  —  I.  Upon  the  Record ;  or,  IT.  By  Agree- 
ment between  the  Parties.  Division  of 

admissions. 

82 


974 


Of  Evidence. 


U] 


n  the 
rd. 


the  record 

Constructive 
admissions. 


pleas. 


By  the  Bill. 


I.  Admissions  on  the  Record  may  be :  1,  constructive,  t.  e.  those 
which  are  the  necessary  consequence  of  the  form  of  pleading 

Admissions  on  adopted ;  or,  2,  actual,  t.  e.  those  which  are  positively  contained  in 
the  pleading. 

1.  With  respect  to  constructive  admissions,  the  most  ordinary 
instance  of  them  is,  where  a  plea  has  been  put  in  by  a-defendant 
either  to  the  whole  or  part  of  the  bill ;  in  that  case,  as  we  have 
seen,  the  bill,  or  that  part  of  it  which  is  pleaded  to,  so  far  as  it  is 
not  controverted  by  the  plea,  is  admitted  to  be  true  (1).  A  plain- 
tiff, therefore,  where  he  has  replied  to  a  plea,  may  rest  satisfied 

In  the  case  of  with  that  admission,  and  need  not  go  into  evidence  as  to  that  part 
of  his  case  which  the  plea  is  intended  to  cover  (a),  unless  the 
plea  is  a  negative  plea,  in  which  case  it  will  be  necessary  for  him 
to  prove  the  matter  negatived,  for  the  purpose  of  disproving  the 
plea,  in  the  same  manner  as  he  may  enter  into  evidence  for  the 
purpose  of  disproving  matter  which  has  been  pleaded  affirmative- 

i,  (*). 

The  facts  alleged  in  a  bill,  where  they  are  alleged  positively,  and 
not  by  way  of  pretence,  are  also  constructive  admissions,  in  favor 
of  the  defendant,  of  the  facts  so  alleged,  and,  therefore,  need  not 
be  proved  by  other  evidence ;  for,  whether  they  be  true  or  not,  the 
plaintiff,  by  introducing  them  into  his  bill,  and  making  them  part 
of  the  record,  precludes  himself  from  afterwards  disputing  their 
truth.  Some  times  facts  are  hypothetically  introduced  into  a  bill, 
for  the  purpose  of  raising  an  answer  to  an  anticipated  defence, 
with  a  species  of  protest  against  their  being  considered  as  admit- 
ted ;  as,  "  Whereas  your  orator  charges,  that,  in  case  such  or  such 
a  thing  be  true,  but  which  your  orator  by  no  means  admits ; "  in 
such  cases,  the  matter  alleged  is  not,  of  course,  to  be  considered 
as  admitted  by  the  bill,  but  must  be  the  subject  of  proof  (2). 

It  is  to  be  observed,  that  there  is  a  great  difference  between  ac- 
tual and  constructive  admissions,  with  respect  to  the  manner  in 
which  they  are  presented  to  the  Court :  the  former  are  read  to  the 
Court  to  substantiate  the  case  of  the  party  reading  them,  in  the 
same  manner  as  the  other  proofs  in  the  cause ;  the  latter  are  pre- 
sented to  the  Court,  at  the  outset  of  the  hearing,  by  the  counsel 

(a)  The  plaintiff  may,  however,as     his  whole  case.    Ante,  p.  797. 
we  have  seen,  examine  at  large  into        (6)  Ante,  p.  797. 


Difference  be- 
tween con- 
structive and 
actual  admis- 
sions. 


(I)  Greeley  Eq.  Ev.  (Am.  ed.)  9. 
As  to  implied  admissions  in  answer,  see  post,  977,  note. 
*(2  Gresley  Eq.  Ev.  (Am.  ed  )  8, 9. 
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opening  the  pleadings  for  the  purpose  of  showing  what  the  matters     Upon  the 
in  issue  between  the  parties  are.  v^-v--^' 

2.  Actual  admissions  on  the  record  are  those  which  appear  ei-  Actual  admit- 
ther  in  the  bill  or  in  the  answer.  ™"don  *« 

The  plaintiff,  of  course,  cannot  read  any  part  of  his  own  bill  as  when  bill 
evidence  in  support  of  his  case,  unless  where  it  is  corroborated  by  may  be  read, 
the  answer  (1) ;  as  where  the  bill  states  a  deed  or  a  will,  and  the 
defendant,  in  his  answer,  admits  the  deed  or  will  to  have  been 
properly  executed,  and  to  be  to  the  tenor  and  effect  set  forth  in  the 
bill ;  in  such  case,  the  plaintiff,  having  read  the*  admission  from 
the  answer,  may  read  his  bill,  to  show  the  extent  of  the  admission 
made  by  the  defendant.  In  strictness,  however,  this  can  hardly 
be  called  reading  the  bill  on  the  part  of  the  plaintiff,  since  the 
reading  is  only  allowed  because  the  defendant,  by  admitting  the 
statement  to  be  true  as  set  forth  in  the  bill,  has,  to  that  extent, 
made  that  portion  of  the  bill  a  part  of  his  answer.  It  is  to  be  ob- 
served, that,  in  Cox  v.  Allingham  (c),  Sir  Thomas  Plumer,  M.  R., 
said,  "  it  must  be  a  very  explicit  and  unqualified  admission  to  dis- 
pense with  the  production  of  that  which  constitutes  the  founda- 
tion of  the  suit :  nothing  short  of  that  would  do,  even  if  that  would 
do." 

Where  a  defendant  refers  to  the  document  far  greater  certainty,  Effe<*t  of  refer- 
m         ,     ,  ....  .,  .,«.,.  I  ence  to  docu- 

&c,  he  has  a  right  to  insist  upon  the  document  itself  being  read  ment  itself, 

(<f).     It  is,  however,  to  be  noticed,  that,  in  a  case  before  the  ( for  greater 
Court  of  Exchequer,  the  plaintiff  was  permitted  to  read  from  his  certamty- 
bill  a  will  that  had  been  admitted  by  the  answer,  although  the  de- 
fendant had  in  his  answer,  referred  to  the  will  for  certainty  &c. ; 
bat  no  question  in  the  cause  turned  upon  the  construction  of  the 
will  (e). 

Where  a  defendant,  by  his  answer,  admits  a  document  set  out  Proof  of  docu- 
in  the  bill  to  be  to  that  purport  or  effect  set  out,  &c,  but  craves  ™ent-  referred 
leave  to  Tefer  to  it,  the  plaintiff  need  not,  on  that  ground,  reply 
to  the  answer,  but  may  set  the  cause  down  for  hearing  on  bill  and 
answer,  and  obtain  an  order  to  prove  the  document  viva  voce  at 
the  hearing  (/),  provided  it  be  such  a  document  as,  by  the  rules 
of  the  Court  hereafter  to  be  noticed,  can  be  read  in  that  man- 
ner fe). 

(e)  Jac.  339.  (/)  Fielder   v.  Cage,  Prac.  Reg. 

(rf)  Cox  9.  Allingham,  Jac.  337.        219. 

(e)  Owen  v.  Jones,  2  Anst.  506.  (g)  Vide  pott. 

Jl)  The  answer  of  a  party  in  Chancery  is  proper  evidence  against  him ; 
1  so  much  of  the  bill  as  is  necessary  to  explain  the  answer.    M*  Go  wen  «. 
Young,  2  Stewart,  276. 


/ 

i 
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Upon  the  We  have  seen  before,  that  in  certain  cases,  viz.  where  a  bill  has 

^J^^s  teen  taken  pro  confesso  under  the  stat.  1  Will.  IV.  c.  36,  it  may 
BUI  taken  be  read  in  evidence  against  the  defendant,  against  whom  it  has 
u^eTtSe*0  been  so  taken  pro  confesso  (A).  In  addition  to  what  has  been  al- 
statate.  ready  stated  upon  this  point,  it  is  to  be  noticed,  that,  in  Cory  v. 

Gerteken  (i),  Sir  Thomas  Plumer,  V.  C.  permitted  a  cross  bill  for 
a  discovery,  which  had  been  taken  pro  confesso  against  the  plaintiff 
query,  as  to  in  the  original  suit,  to  be  read  at  the  hearing  of  the  cause,  although 
amftsso^wot  **  did  not  appear  to  have  been  taken  pro  confesso  under  the  statute 
under  the  sta-  then  in  force  upon  that  subject  (k) ;  but  it  is  to  be  remarked,  that, 
tate*  in  allowing  it,  his  Honor  acted  in  obedience  to  an  order  which  the 

defendant  had  previously  obtained,  directing  the  bill  to  be  taken 
pro  confesso,  and  to  be  read  at  the  hearing,  "  saving  just  excep- 
tions," and  which,  as  it  had  not  been  discharged,  he  considered 
imperative  upon  him. 

With  respect  to  the  right  of  a  defendant  to  make  use  of  the 

plaintiffs  bill  as  an  admission  of  the  facts  therein  stated,  it  is  to 

When  defen-    be  observed,  that  at  Common  Law,  the  general  rule  is,  that  a  bill 

platatSps  Ml    in  Chancery  will  not  be  evidence,  except  to  show  that  such  a  bill 

at  Law.  did  exist,  and  that  certain  facts  were  in  issue  between  the  parties, 

in  order  to  introduce  the  answer  or  the  depositions  of  witnesses, 

and  that  it  cannot  be  admitted  as  evidence  to  prove  any  facts 

When  defen-    e*tner  alleged  or  denied  in  the  bill  (0(1)-     ^n  Courts  of  Equity, 

dant  may  read  however,  a  different  rule  prevails,  and  the  bill  may  be  read  as  ev- 

plaintifFs  bill   jdence   for  the  defendant,  of  any  of  the  matters  therein  aver- 
in  Equity.  ,  /    v 
Effect  of          red  (»). 

amendment.  But  although  a  defendant  has  a  right  to  read  the  plaintiff's  bill 
as  evidence  against  him,  such  right  is  confined  to  the  bill  as  it 
stands  on  the  record.  If  the  bill  has  been  amended,  the  amended 
bill  is  the  only  one  upon  the  record,  and  the  defendant  has  noright 
in  that  case  to  read  the  original  bill  in  evidence  (n).  It  seems, 
however,  that  where  the  consequence  of  the  amendment  has  been 
to  alter  the  effect  of  the  answer  to  the  original  bill,  or  to  render  U  ob- 
scure, the  defendant  has  a  right  to  read  the  original  bill  for  thepur- 

(A)  Post.  (m)  Ives  v.  Medcalfe,  1  Atk.63. 

(t)  2  Mad.  43.  (n)  Hales  v.  Pomfret,  Dan.  Exc. 

(*)  45  Geo.  III.  c.  124,  s.  5.  Rep.  141. 
(I)  1  Phillips  on  Evid.  359. 

(1)  1  Phil.  Ev.  (Cowen  and  Hill's  ed.  1839,)  358,  359,  note  640  in  2  ib. 
Cowen  and  Hill's  notes,  923,  924 ;  Rankin  v.  Maxwell,  2  Marsh.  Ken.  488, 
489;  Belden  v.  Davies,  2  Hall,  (N.  Y.)  444;  Owens  v.  Dawson,  1  Watts, 
149, 160;  Rees  v.  Lawless,  4  Litt.  218. 
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pose  of  explaining  the  answer  (o).    And  in  a  canse  in  the  Court  of    Upon  the 

Chancery  in  Ireland,  Sir  Anthony  Hart,  L.  C,  in  deciding  upon  cor  * 

the  question   of  costs,   read  from    the  defendant's   office-copy 

certain  charges  in  the  original  hill  which  had  been  expunged  by 

amendment,  for  the  purpose  of  ascertaining,  quo  animo,  the  bill 

had  been  filed  (p). 

A  bill  may  also  be  read  in  evidence  against  a  plaintiff,  although 

filed  by  him  in  another  suit.     In  such  case,  however,  it  will  be  Where,  after 

necessary  to  prove  that  it  was  exhibited  by  the  direction  or  with  an?e!ld™5nh 

,  .  . *        *L   ,  .  ..-...„  -  -,        original  bill 

the  privity,  of  the  party  plaintiff  in  it,  "  for  any  person  may  file  a  may  be  read. 

bill  in  another  person's  name"  (q)  (1). 

In  Hales  v.  Pomfret,  before  referred  to  (r),  the  bill  offered  in 
evidence  was  for  tithes,  and  had  been  filed  by  a  former  rector.     In 
general,  however,  the  rule  appears  to  be,  not  to  permit  bills  in  Where  bill  in 
another  cause  to  be  read  as  legal  evidence,  unless  by  way  of  cor-  „_  ^  reaj 
roborating  other  evidence  (5). 

With  respect  to  admissions  made  by  the  answer  of  the  defend- 
ant (2),  it  is  to  be  observed,  that  although  a  plaintiff  by  his  repli- 
cation denies  the  truth  of  the  whole  of  the  defendant's  answer,  he 
does  not  thereby  preclude  himself  from  reading  whatever  portion 
of  it  he  thinks  will  support  his  case ;  except  the  answer  be  that  of  an 
infant,  which,  as  we  have  seen,  can  never  be  read  to  establish  a  fact 
which  it  is  against  the  infant's  interest  to  admit  (t).  It  may  be  ob- 
served, however,  that  although  the  answer  of  an  infant  cannot  be  Admissions  by 
read  against  him,  the  answer  of  the  person  under  whom  he  derives  uuwer* 
title,  may ;  and  therefore  it  has  been  held,  that  if,  in  a  suit  to  es- 

(e)  Ibid.  (r)  Ubi  supra. 

(o)    Fitzgerald   v.  O'Flaherty,  1        (5)  Handeside  v.  Brown,  1  Dick. 

(*)  Wooliet  v.  Roberts,  1  Ch.  Ca.        (t)  Ante,  p.  214. 
64. 


(1)  See  Belden  v.  Davies,  2  Hall  (N.  T.)  444. 

(2)  Where  the  bill  charges  a  fact  to  be  within  the  knowledge  of  the  de- 
fendant, or  which  may  fairly  be  presumed  to  be  so,  if  the  answer  is  silent  as 
to  the  fact,  it  will  be  taken  as  admitted.  It  is  otherwise,  where  the  fact  is 
not  within  the  knowledge  of  the  defendant,  nor  presumed  to  be  so.  Moore 
v.  Lockett,  2  Bibb,  67,  69 ;  Mitchell  v.  Maupin,  3  Monroe,  187 ;  Booth  v. 
Booth,  3  Litt  57 ;  Mosely  v.  Gassett,  1  J.  J.  Marsh,  2J2,  215;  M' Campbell 
9.  GUI,  4  J.  J.  Marsh,  87,  90;  Kennedy  v.  Meredith,  3  Bibb,  466;  Pierson 
v.  Meaux,  3  A.  K.  Marsh,  6 ;  Wilson  v.  Carver,  4  Hayw.  92 ;  Neal  v.  Hag- 
thorp,  3  Bland,  551. 

The  answer  of  a  defendant  in  Chancery,  being  a  confession,  is  always  ev- 
idence against  him,  when  pertinent,  whoever  may  have  been  the  parties  in 
the  cause  in  which  it  was  interposed.  Kiddie  v.  Debrutz,  1  Hayw.  420; 
Mims  v.  Mims,  3  J.  J.  Marsh,  103, 109  110 ;  Roberts  v.  Tennell,  3  Monroe, 
247, 249 ;  Hunter  v.  Jones,  6  Rand.  541 ;  1  Phil.  £v.  (Cowen  and  Hill's  ed. 
1839,)  359,  note  642,  in  2  ib.  Cowen  and  Hill's  notes,  926. 
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Upon  the  tablish  a  will  against  the  heir,  the  heir  puts  in  his  answer  admit- 
cor  '  ting  the  will,  and  dies  before  the  hearing,  the  derivative  heir, 
though  an  infant,  will  be  bound  by  the  admission,  and  that  the 
will  need  not  be  proved  («).  Of  course!  if  an  infant  heir  is  bound 
by  the  admission  of  his  ancestor,  such  an  admission  will  be  equally 
binding  upon  an  adult. 
In  permitting  an  answer  to  a  bill  praying  relief,  to  be  partially 
reading  defen-  rea<*  ^y  a  plaintiff  in  support  of  his  case,  the  practice  of  Courts  of 
dant's  answer.  Equity  differs  materially  from  that  of  Courts  of  Law,  in  which,  if 
the  answer  of  a  defendant  is  offered  as  evidence  against  him,  the 
defendant  has  a  right  to  insist  upon  the  whole  being  read,  in  order 
that,  by  comparing  the  several  parts  with  each  other,  the  true 
meaning  and  extent  of  the  admissions  may  be  more  clearly  under- 
stood (v).  It  must  notf  however,  be  supposed  that,  in  permitting 
a  plaintiff  to  read  a  portion  only  of  the  defendant's  answer  in  sup- 
port of  his  case,  a  Court  of  Equity  will  allow  a  plaintiff  to  read  a 
passage  from  a  defendant's  answer,  for  the  purpose  of  fixing  a  de- 
fendant with  an  admission,  without  reading  the  explanations  and 
qualifications  by  which  the  admission  may  be  accompanied,  even 
though  such  explanations  and  qualifications  be  contained  in  a 
distinct  passage  from  that  offered  to  be  read. 

The  rule  is,  "  that  where  a  plaintiff  chooses  to  read  a  passage 
from  a  defendant's  answer,  he  reads  all  the  circumstances  stated 
When  pas-       in  the  passage.    If  the  passage  so  read,  contains  a  reference  to 
IfiStio^nSwt"  any  otner  passage*  that  other  passage  must  be  read  also"  (z)  (1). 
be  read.  Thus  where,  in  the  course  of  hearing  a  cause,  the  plaintiff's  coun- 

sel read  a  passage  from  the  answer  which  commenced  with  the 
following  words,  "  Before  such  demand  was  made"  6fc.  ;  and  the 
defendant  insisted  that  the  passage  immediately  preceding,  in 
which  the  demand  was  spoken  of,  and  which  contained  statements 
of  several  other  circumstances,  which  in  grammatical  construc- 
tion were  connected  with  the  mention  made  of  the  demand,  should 
be  read,  which  the  Court  ordered,  and  upon  that  occasion,  laid 

(u)  Robinson    v.  Cooper,  4  Sim.  (z)  Bartlett    v.  Gillard,  3  Russ. 

131;  Lock  v.  Foot,  ibid.  132;  ante,  157;   vide  etiam,  Lord  Onnond  v. 

p.  217.  Hutchinson,  13  Ves.  47, 53 ;  16  Ves. 

(v)  Phillips  &  Amos  on  Evid.  357  94,  S.  C. 


(1)  See  1  Phil.  Ev.  (Cowen  and  Hill's  ed.  1839,)  359, 360,  note  643,  in  2 
ib.  926  to  928. 

If,  on  exceptions  being  taken,  a  second  answer  is  pat  in,  the  defendant 
may  insist  upon  having  that  also  read,  to  explain  what  he  aware  in  his  first 
answer.    1  Phil.  Ev.  359,  note  644,  in  2  ib.  928. 
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down  the  rule  as  above  stated  (y).  The  same  rule  has  since  been 
recognized,  and  acted  upou  in  several  cases  (2).  But  it  is  to  be 
observed,  that  although  a  defendant  has  a  right  ito  insist  that, 
where  a  plaintiff  reads  a  passage  from  his  answer,  he  shall  read 
other  passages  in  the  answer  which  are  connected  in  meaning 
with  the  first  passage,  whether  such  passages  are  connected  in 
point  of  grammatical  construction,  or  separated  by  passages  rela- 
ting to  distinct  subjects  (a),  the  Court  will  not,  where  "  a  plaintiff 
reads  a  passage  in  a  defendant's  answer,  as  evidence  of  a  particu- 
lar feet,  allow  a  defendant  to  read,  as  evidence,  any  subsequent 
matter,  although  it  may  be  connected  with  the  passage,  which  the 
plaintiff  had  read,  by  such  words  as  'but1  or  'and,'  unless  the  Reading  pas- 
subsequent  matter  is  explanatory  of  the  passage  read  by  the  plain-  |£*J^ 'jj  qual" 
tiff"  (6).  It  is  also  to  be  remarked,  that  even  where  a  passage  is 
allowed  to  be  read  as  explanatory  of  a  part  previously  read  by  the 
plaintiff,  it  is  to  be  read  only  for  the  purpose  of  explanation  so  far 
as  explanation  may  be  necessary.  If  in  the  passage  so  read,  new 
facts  and  circumstances  are  introduced,  in  grammatical  connexion 
with  that  which  must  be  read  for  the  purpose  of  explaining  the 
reference,  the  facts  and  circumstances  so  introduced  are  not  to  be 
considered  as  read  (c)  (1). 

To  this  may  be  added,  that  where  a  plaintiff,  in  reading  a  pas- 
sage from  a  defendant's  answer,  has  been  obliged  to  read  an  alle- 
gation which  makes  against  his  case,  he  will  be  permitted  to  read 
evidence  to  disprove  such  allegation  (d). 

There  was  formerly  a  distinction  between  bills  for  relief  and 
bills  for  discovery,  in  the  right  of  the  plaintiff  to  read  the  answer  Rule  when  the 
of  the  defendant,  for  it  used  to  be  the  rule  that  where  an  answer  answer  to  a  bill 
to  a  bill  of  discovery  only  was  used  as  evidence,  the  whole  should  read. 
be  read,  as  at  Law  (e) ;  but  now  the  42nd  Order  of  August,  1841, 
has  directed  "  that  where  a  defendant  in  Equity  files  a  cross  bill 
for  discovery  only  against  the  plaintiff  in  Equity,  the  answer  to  « 

(y)  Bartlett  v.  Gillard,  3  Russ.  156-  &  C.  59 ;  Connop  v.  Hay  ward,  1  T. 

(z)  Vide  Rode  v.  Whitchurch,  3  &  C.  33. 

Sim.  562;   Norse   v.  Bunn,  5  Sim.  (c)  Bartlett  v.  Gillard,  obi  supra. 

225.  (4)  Price  v.  Lytton,  3  Russ.  206. 

(a)  Ibid.  (e)  Lord  Ormond  v.  Hutchinson, 

(*)  Davis  v.  Spurling,  1  R.  &  M.  13  Ves.  47;  16  Ves.  94,  S.  C. 
64,68;  and  see  Miller  9.  Gow,  1  T. 


)  See  1  Phil.  Ev.  (Cowen  and  Hill's  ed.  1839,)  359,  note  643,  in  2  ib. 
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Upon   the 
Record. 

What  is  suffi- 
cient admis- 
sion of a  fact 
by  answer, 

belief, 


but  not 

information 
without  belief. 


What  suffi- 
cient admis- 
sion of  the 
execution  of  a 
will. 


Infant's  an- 
swer. 

May  be  read 
against  guar- 
dian. 


Answer  of  an 
idiot  or  luna- 
tic; 


such  cross  bill  may  be  read  and  used  by  the  party  filing  such  cross 
bill,  in  the  same  manner  and  under  the  same  restrictions  as  the 
answer  to  a  bill  praying  relief  may  now  be  read  and  used." 

With  respect  to  what  will  be  considered  as  such  an  admission 
by  an  answer,  as  will  dispense  with  the  necessity  of  other  proof, 
it  may  be  stated,  that  besides  those  expressions  which  in  words 
admit  the  fact  alleged  to  be  true,  a  statement  by  the  defendant 
that  "  he  believes"  or  that  he  has  been  "  informed  and  believes" 
that  such  fact  is  true,  &c,  will  be  sufficient,  unless  such  state- 
ment is  coupled  by  some  clause  to  prevent  its  being  considered  as 
an  admission.  The  rule  in  Equity  being,  that  what  the  defendant 
believes  the  Court  will  believe  (/). 

A  mere  statement,  however,  in  an  answer,  that  a  defendant  has 
been  informed  that  a  fact  is  as  stated,  without  an  answer  as  to  his 
belief  concerning  it,  will  not  be  such  an  admission  as  can  be  read  as 
evidence  of  the  fact  (1).  Such  an  answer  is,  in  effect,  insufficient, 
and  if  the  plaintiff,  upon  reading  the  pleadings,  finds  such  a  state- 
ment as  to  a  fact,  with  respect  to  which  it  is  important  to  have  the 
defendant's  belief,  he  should  except  to  the  answer  for  insufficiency. 
It  is  to  be  remarked,  that  although  the  Court  will,  in  general,  con- 
sider what  the  defendant  "  believes  "  to  be  true,  as  admitted  by 
him,  it  will  not  treat  the  statement  of  an  heir  at  Law,  that  he  be- 
lieves a  will  to  have  been  executed  as  an  admission  of  the  will, 
but  will  require  either  a  direct  admission  or  proof  of  its  execution, 
in  the  usual  way  (g). 

It  has  been  before  stated,  that  the  answer  of  an  infant  being  in 
fact  the  answer  of  his  guardian,  cannot  be  read  against  him  (h)  (2). 
The  answer,  however,  may,  it  seems,  be  read  against  the  guardian ; 
and  in  Beasley  v.  Magrath  (i)  the  answer  of  an  infant  by  his  moth- 
er and  guardian  in  another  cause,  was  read  against  the  mother  in 
her  own  capacity.  And  it  seems,  that  where  a  defendant,  being 
an  infant,  answers  by  guardian,  and  at  full  age  neither  amends  nor 
makes  a  new  answer,  as  he  may  do,  but  prays  a  hearing  of  the 
cause  de  novo,  his  answer  shall  be  evidence  against  him  (£)• 

But  although  the  answer  of  an  infant  cannot  be  read  against 
him,  the  rule  is  different  with  respect  to  the  answer  of  a  person  of 


(/)  Potter  v.  Potter,  1  Ves.  274 ; 
sea  vide,  and  quaere,  Hill  v.  Binnev, 
6  Ves.  736. 

(g)  Potter  v.  Potter,  1  Ves.  274. 


(h)  Ante,  p.  214. 
(t)  2Sch.  &Lef.34. 
(£)  Hind.  422. 


(1)  1  Phil.  Ev  (Cowen  and  Hill's  ed.  1839,)  360,  note. 

(2)  Gresley  £q.  Ev.  (Am.  ed.)  323. 
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weak  intellect,  taken  by  guardian  (1).    The  answer  of  an  idiot  or     Upon-the 
lunatic,  put  in  by  his  committee,  .may  also  be  read  against  him.        s^*>>-^/ 

For  the  rules  of  practice,  with  regard  to  reading  the  answer  of person  of 

married  persons,  the  reader  is  referred  4o  a  former  portion  of  this  weak  intellect; 
Treatise  (»).  afbaron 

It  may  be  stated,  as  a. general  and  almost  universal  rule,  that  the  In  wnat  casei 
answer  of  one  defendant  cannot  be  read  for  the  purpose  of  afford-  the  answer  of 
ing  evidence  against  another  (n) ;  because  there  is  no  issue  be- on®  ^j^T* 
tween  the  parties,  and  no  opportunity  for  cross-examination  (e)  (1).  against  an- 

In  Morse  v.  Royal  ( jp),  the  answer  of  an  executor  was  offered  oper- 
as evidence  against  the  residuary  legatee,  who  had  been  made  a 
party  to  the  suit;  but  Lord  Erskine  refused  to  receive  it  for  any 

(/)  Ante,  p.  224.  268.    The  case  of  answers  to  a  bill  of 

(in)  lb.  p.  197.  interpleader,  affords  an  exception  to 

(ft)  Jones  v.  Turberville,  2  Ves.  J.  this  rule. 
11 ;  4  Bro.  C.  C.  115,  8.  C.  (.p)  12  V«*.  355. 

(0)  Chervet  v.  Jones,  Mad.  &  G. 

(1)  1  Greenl.  Ev.  §  178;  Jones  t>.Twrberville,  2  Sumner's  Vesey,  11, 
note  (*) ;  1  Phil.  Ev.  (Cowen  and  Hill's  ed.  1839,)  362, note  650,  in2.ib.  931. 

It  seems  to  be  a  well  established  general  principle,  that  the  answer  of  one 
defendant  cannot  be  read  in  evidence  against  a  co-defendant.  Judd  v.  Bea- 
rer, 8  Paige*  548  ;  Hay  ward  v.  Carroll,  4  Harr.  &  John.  518 ;  Singleton  v. 
Gayle,  8  Porter,  271;  Conner  v.  Chase,  15  Vermont,  764;  Tbomasson  v. 
Tucker,  2  Blackf.  172;  Moseley  v.  Armstrong,  3  Monroe,  389  >  Robinson  v. 
Sampson,  23  Maine,  388;  Webb  v.  Pell,  3  Paige,  368 ;  Collier  v.  Chapman, 
2  Stew.  163;  Mitchell  v.  Nasb,  1  Cooke,  240;  Davis  v.  Harrison,  2  J.  J. 
Marsh,  191;  Graham  v.  Sublett,  6  J.  J.  Marsh,  145;  M'Kim  v.  Thomp. 
son,  1  Bland,  160;  Calwell  v.  Boyer,  8  Gill  &  John.  136;  Dexter  v. 
Arnold,  3  Sumner,  152;  Felch  v.  Hooper,  20  Maine,  159;  1  Phil.  Ev. 
(Cowen  and  Hill's  ed.  1839,)  p.  362,  note,  (650)  in  3  ib.  931,  932;  Clark 
v.  Van  Reimsdyk,  9  Cranch,  152,  156;  Leeds  v.  Mar.  Ins.  Company. 
Co.  of  Alex.,  2  Wheaton,  380,  383;  Dade  v.  Madison*  5  Leigh,  401 ;  Daniel 
«.  Ballard,  2  Dana,  296 ;  Field  v.  Holland,  6  Cranch,  8 ;  Fanning  v.  Pritchett, 
6  Monroe,  79,  80 ;  Blight  v.  Banks,  ib.  192 ;  Turner  v.  Holman,  5  ib.  411 ; 
Rundlett  v.  Jordan,  3  Greenl.  47 ;  Mills  v.  Gore,  20  Pick.  34. 

The  answer  of  one  defendant  is  not  evidence  against  ithe  other  defendant, 
though  prior  to  the  filing  of  the  answer  the  former  may  have  transferred  .to 
the  latter  all  his  interest  in  the  subject  matter  of  the  controversy.  Jones  v. 
Hardesty,  10  Gill  &  John.  404.  See  also  IHaworth  v.  Bostock,  4  Younge 
6l  Coll.  1 ;  Lewis  v.  Owen,  I  Ired.  £q.  290 ;  Hoare  v.  Johnstone,  2  Kee.n, 
553;  Osborne  r.  U.  States  Bank,  9  Wheat.  738. 

Bnt  the  answer  of  a  defendant,  which  is  responsive  to  the  bill,  is  admis- 
sible as  evidence  in  favor  of  a  co-defendant,  more  especially  where  such  co- 
defendant,  being  the  depositary  of  a  chattel  claimed  by  the  plaintiff,  defends 
himself  under  the  title  of  the  other  defendant.  Mills  v.  Gore,  20  Pick.  28. 
But  see  Morris  v.  Nixon,  1  Harr.  (U.  S.)  118;  Cannon  v.  Norton,  14  Ver- 
nxmt,  178.  The  deposition  of  a  party  in  Chancery,  read  without  objection, 
ii  evidence  for  his  co-defendant.  Fletcher  v.  Wier,  7  Dana,  354.  See  Wol- 
ley  r.  Brownhill,  13  Price,  500 ;  S.  C.  1  M'Lel.  317.  If  a  defendant  in  his 
argument  relies  on  the  answer  of  his  co-defendat,  he  thereby  makes  it  ev- 
idence against  himself.    Chase  o.  Manhardt,  1  Bland,  336. 
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Upon  the  other  purpose  than  that  of  showing  what  funds  came  to  the  hands 
v^^s^^/  of  the  executors,  what  debts  there  were,  the  value  of  the  es- 
tate, &c. 
When  answer  In  cases,  however,  where  the  right  of  the  plaintiff  as  against  one 
danfmay  be"  defendant  is  only  prevented  from  being  complete  by  some  question 
read  against  between  the  plaintiff  and  a  second  defendant,  it  seems  that  the 
ano   er*  plaintiff  is  permitted  to  read  the  answer  of  such  second  defendant 

for  the  purpose  of  completing  his  claim  against  the  first  (q) ;  and 
where  several  persons  are  mutually  interested  as  partners,  or  joint- 
ly liable  as  the  co-obligors  of  a  bond,  the  declarations  or  answers 
of  one  may  be  admissible  against  the  others  (r)  (1). 

Cases,  moreover,  have  occurred,  in  which  a  defendant  has,  by 

o7  another  ^d*!  tne  ^orm  °^  n'8  answer>  m*&e  tne  answer  of  a  co-defendant  evi- 
fendant  is  re-  dence  against  himself;  as  where  a  defendant  stated  in  his  answer, 
ferred  to.  that  ne  wafl  muCD  in  years,  and  could  not  remember  the  matter 

charged  in  the  bill,  but  that  J.  S.  was  his  attorney  and  transacted 
the  matter,  whereupon  J.  S.  was  made  a  defendant ;  the  answer 
was  allowed  to  be  read  against  the  original  defendant ;  Lord  Cow- 
per  being  of  opinion,  that  the  words  in  the  first  answer  amounted 
to  a  reference  to  the  co-defendant's  answer  (5). 

(a)  Green  v.  Pledger,  3  Hare,  165 ;  v.  Lord  Dunsaney,  2  Sch.  &  Lef. 

and  generally  concerning  the    cir-  690 ;  Farqnharson  v.  Seton,  5  Rum. 

cumstances  in  which  the  Court  will  45 ;  Smith  v.  Baker,  1  Y.  A.  C.  228. 

try  and  decide  a  case  between  co.de-  (r)  Crosse  t>,  Bedingfield,  12  Sim. 

fendants,  see    Cottingham   v.  Lord  35. 

Shrewsbury,  3  Hare,  627 ;  Chamley  (*)  Anon.  1  P.  Wins.  301. 

m  See  I  Greenl.  Ev.  §  178 ;  Clark  v.  Van  Reimsdyk,  9  Cranch,  153, 
156;  Williams  v.  Hodgson,  2  Harr.  &  John.  474,  477;  Van  Reimsdyke  v. 
Kane,  1  Gall.  630;  Hutchins  v.  Childless,  4  Stew.  &  Port.  34. 

Upon  a  bill  in  Equity  by  one  partner  against  his  co-partner  for  an  account, 
the  answer  of  one  of  the  defendants  will  not  be  evidence  to  charge  another. 
Chapin  v.  Colman,  11  Pick.  331. 

But  if  it  appears  that  the  defendants  as  constituting  a  partnership  among 
themselves,  of  the  one  part,  were  in  partnership  with  the  plaintiff  of  the 
other  part,  the  answer  of  one  of  the  defendants  would  be  evidence  to  charge 
the  others.  lb.  See  also  Judd  v.  Seaver,  8  Paige,  548;  Van  Reimsdyk  v. 
Kane,  1  Gall.  630 ;  Winchester  v.  Jackson,  3  Hay w.  310. 

The  answer  of  a  wife  is  not  evidence  against  her  husband.  The  City 
Bank  v.  Bangs,  3  Paige,  36.  Nor  is  the  answer  of  an  obligee,  evidence 
against  his  previous  assignee,  a  party  in  the  same  suit.  Fanning  v.  Pritch- 
ett,  6  Monroe,  79;  Turner  v.  Holman,  5  Monroe,  411.  Nor  is  the  answer 
of  a  principal  debtor,  admitting  his  insolvency,  evidence  against  his  surety, 
a  co-defendant,  at  the  suit  of  a  co-surety  for  contribution.  Daniel  v.  Bal- 
lard, 2  Dana,  296.  A  fortiori,  it  follows  that  the  mere  silence  of  one  defend- 
ant is  no  evidence  against  his  co-defendant.  Timberlake  v.  Cobbs,  2  J.  J. 
Marsh,  136;  Blight  v.  Banks,  6  Monroe,  192;  Harrison  v.  Johnson,  3  Litt. 
286. 
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It  is  to  be  observed,  tbat  where  an  answer  has  been  replied  to       v^\ 

generally,  it  can  in  no  case  be  read  as  evidence  on  the  part  of  the  v^^v^^y 

defendant  himself.     In  disposing  of  the  question  of  costs,  however,  Answer  cannot 

the  Court  will  permit  the  defendant's  answer  to  be  read  in  his  own  **  "^V.*6" 
.    t_  !*./„%  T.    •       ,  .hi  *  fendant  him- 

behalf  (/) ;  and  it  has  been  held,  that  a  peer's  answer  upon  protes-  self. 

tation  of  honor  may  also  be  read  on  the  question  of  costs,  on  be- except  on 

half  of  the  defendant  who  has  put  it  in  («).     Moreover,  the  Court  2oS«tion  °f 
itself  will  look  at  the  answer,  not  as  evidence,  but  as  what  may 
regulate  its  discretion  with  respect  to  the  further  investigation  of 
particular  facts  (x). 

Although  a  defendant  cannot  read  his  own  answer  as  evidence  Where  only 
for  himself,  as  to  any  other  point  than  that  of  costs,  he  is  entitled  opposition  to 
to  have  benefit  by  his  answer,  so  far  as  it  amounts  to  a  denial  of  defendant's 
the  plaintiff's  case,  unless  the  denial  by  the  answer  is  contradicted  answer- 
by  the  evidence  of  more  than  one  witness ;  the  rule  of  Courts  of 
Equity  being,  that  where  the  defendant,  in  express  terms,  negatives 
the  allegations  in  the  bill,  and  the  evidence  of  one  person  only  af- 
firms what  has  been  so  negatived,  then  the  Court  will  neither  make  a 
decree,  nor  send  it  to  a  trial  at  Law  (y)  (1). 

(t)  Vancouver   v.    Bliss,  11  Ves.  Widdrington,  2  Vera.  283 ;  Hine  v. 

458 ;  Howell  v.  George,  I  Mad.  1 .  Dodd,  2  Atk.  276 ;  Glynn  v.  Bank  of 

(«)  Dawson  v.  Ellis,  1  Jac.  &  W.  England,  2  Ves.  38  ;   Mortimer  v. 

594.  Orchard,  2  Ves.  J.  243  [Sumner's  ed. 

(x)  Miller  v.  Gow,l  Y.  &  C.  59.  note  (b),  and  cases  cited] ;  Canons  of 

(y)  Pember  v.  Mathers,  1  Bro.  C.  St.  Paul's  v.  Crickett,  ib.  563;  Lord 

C.  52  [Perkins's  ed.  53,  note  (2)].  Cranstown  v.  Johnston,  3  Ves.  171; 

Vide  etiam,  Kingdome  v.  Boakes,  Cooth  v.  Jackson,  6  Ves.  40 ;  Evans 

Prec.  in  Ch.  19 ;  Wakelin  v.  Wath-  v.  Bicknell,  ib.  174 ;  Cooke  v.  Clay- 

ell,  2  Ch.  Ca.  8;  Earl  of  Arglasse  v.  worth,  18  Ves.  12 ;  [Pilling  v.  Armi- 

Mnschap,  1  Vera.  135 ;  Alam  v.  Jour,  tag©,  12  Ves.  78.] 
dan,  ib.  161 ;  Christ's  Coll.  Cam.  v. 

(I)  Where  a  replication  is  put  in,  and  the  parties  proceed  to  a  hearing, 
all  the  allegations  of  the  answer  which  are  responsive  to  the  bill,  shall  be 
taken  as  trae,  unless  they  are  disproved  by  two  witnesses,  or  by  one  witness 
with  corroborating  circumstances.  Pierson  v.  Cutler,  5  Vermont,  272 ;  Dun- 
ham «.  Gates,  1  Hoff.  Ch.  R.  188 ;  Martin  v.  Browning,  2  Hawks,  644 ;  Hart 
v.  Ten  Eyck,2  John.  Ch.  92;  Watkins  v.  Stockett,  6  Harr.  <fc  John.  435; 
Hughes  v.  Blake,  6  Wheaton,  468  ;  Norwood  t>.  Norwood,  2  Harr.  &  John. 
388;  Pierson  v.  Clayes,  15  Vermont,  93;  Gould  v.  Williamson,  21  Maine, 
273;  East  India  Co.  v.  Donald,  9  Sumner's  Vesey,  275,  Perkins's  note  (e) ;  1 
Phil.  Et.  (Cowen  <fe  Hill's  ed.)  154,155;  1  Greenl.  Ev.  §  260;  Gresley  Eq. 
Ev.  4 ;  Clarke  v. Van  Reimsd yk,  9  Cranch,  160 ;  2  Story  Eq.  Jur .  §  1528 ;  Len- 
ox v.  Prout,  3  Wheaton,  520 ;  Hollister  v.  Berkley,  11  N.  Hamp.  501 ;  Beat- 
tr  v.  Smith,  2  Hen.  &  Munf.  395 ;  Langdon  v.  Goddard,  2  Story  C.  C.  267 ; 
Moffat  v.  M'Dowall,  1  M'Cord,  Ch.  434, 440;  M'Dowall  v.  Teasdale,  1  De- 
stus.  459 ;  Tylstra  v.  Keith,  2  Desaus.  140 ;  Smith  v.  Brush,  1  John.  Ch. 
459;  Sullivan  ».  Bates,  1  Litt.  42  ;  Roberts  v.  Salisbury,  3  Gill  &.  John. 
425 ;  Hawkins  v.  Embry,  3  Monroe,  225 ;  Purcell  v.  Purcell,  4  Hen.  &  Munf. 
607;  M'Cowen  v.  Young,  2  Stew.  &  Port.  161;  Alexander  v.  Wallace,  10 
Terger,  115;   Gaither  ».  Caldwell,  1  Dot.  6.  Bat.  Eq.  509;  Speight  v. 
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Upon  the  The  denial,  however,  by  the  answer,  mast  in  such  cases  be 
positive,  otherwise  the  rule  will  not  apply ;  as  where  a  defendant, 
by  his  answer,  denies  a  fact  as  to  his   belief  only  (z)  (1)  ;  or 

(z)  Arnot  v.  Biscoe,  1  Ves.  95}  Exch.  Rep;  [Pilling  v.  Armitajre,  12 
Hughes  v.  Garner,  2  T.  &  C.  328,    Ves.  78.] 

Speight,  2  Dev.  &  Bat.  Eq.  260 ;  Daniel  v.  Mitchell,  1  Story  C.  C.  172 ; 
Neville  tr.  Demerltt,  1  Green  Ch  328;  Betty  t>;  Taylor, 5  Dana,  598;  Gray 
t>«  Faris,  7  Terger,  155 ;  Johnson  v.  Slawaen,  1  Bailey  Eq.  463 ;  Hudson  v. 
Cheatam,  5  J.  J.  Marsh,  50 }  Patrick  v.  Langston,  5  J.  J.  Marsh,  654 ;  Ma- 
son t>.  Peck,  7  J.  J.  Marsh.  301 }  Bank  of  U.  States  ».  Beverly,  1  Har.  (U. 
8.)  134 ;  S.  C.  17  Peters,  128}  Story  Eq.  PI.  §  349a,  875a;  Stafford  «.  Bry- 
an, 1  Paige,  239 }  Clark  v.  Oakley,  4  Ark.  236. 

The  operation  of  the  defendant's  answer  is  the  same,  although  the  Equity 
of  the  plaintiff's  bill  is  grounded  on  the  allegation  of  fraud.  Dilly  v.  Barn- 
ard, 8  Gill  &  John.  171 ;  M'Donald  v.  M'Cleod,  1  Ired.  Eq.  226;  Lewis  v. 
Owen,  1  Ired.  Eq.  290;  Murray  v.  Blatchford,  1  Wendell,  583}  Cunning- 
ham t>.  Freeborn,  3  Paige,  557 }  Blanton  v.  Bnurkett,  5  Call,  232}  Green  v. 
Vaughan,  2  Blackf.  324 ;  Hart  v.  Ten  Eyck,  2  John.  Ch.  92. 

The  defendant  is  as  much  bound  to  answer  the  charging  part  as  the  stat- 
ing pat*  of  the  bill ;  and  his  answer  to  the  charging  part,  irresponsive  there- 
to, is  evidence  in  his  own  favor,  if  an  answer  on  oath  has  not  been  waived 
by  the  plaintiff.    Smith  v.  Clark,  4  Paige,  368. 

Where,  however,  the  answer  of  the  defendant  is  net  responsive  to  the 
bill,  but  sets  up  affirmative  allegations,  in  opposition  to  or  in  avoidance  of 
the  plaintiff's  demand,  and  is  replied  to,  the  answer  is  of  no  avail  in  respect 
to  such  allegations }  and  the  defendant  is  as  much  bound  to  establish  the  al- 
legations so  made,  by  independent  testimony,  as  the  plaintiff  is  to  sustain 
his  bill.  Wakeman  v.  Grover,  4  Paige,  23 ;  New  England  Bank  v.  Lewis, 
8  Pick.  113 }  Hart  v.  Ten  Eyck,  2  John.  Ch.  89 }  O'Brien  v.  Elliot,  15  Maine, 
125 }  Lucas  v.  Bank  of  Danen,  2  Stewart,  280 ;  Pierson  v.  Clayes,  15  Venn. 
93;  M'Daniel  v.  Barnam,5  Vermont,  279}  Mott  v.  Harrington,  12  ib.  199} 
Cannon  v.  Norton,  14  ib.  178 ;  Lane  «.  Marshall,  15  ib.  85 ;  McDonald  v.  Mc- 
Donald,^ ib.  630 }  Randall  v.  Phillips,  3  Mason,  378 ;  Chinowith  v.  William- 
son, 2  Bibb,  36 ;  Gordon «.  Sims, 2  M'Cord,Ch.  156 ;  Clarke  v.  White,  12 Pe- 
ters, 178  }  Lampton  v.  Lampton,  6  Monroe,  620 }  Purcell  v.  Purcell,  4  Hen.  &, 
Munf.  511 ;  Paynes  v.  Coles,  1  Munf.  373 ;  Hagthorp  v.  Hook,  1  Gill  & 
John.  272 }  Alexander  v.  Wallace,  10  Yerger,  105 ;  Carter  z.  Sleeper,  5 
Dana,  263 ;  Flagg  v.  Mann,  2  Sumner,  487 }  Cocke  v.  Trotter,  10  Yerger, 
213}  Gould  v.  Williamson,  21  Maine,  273}  Story  Eq.  PI.  §  849a}  Jones  v. 
Jones,  1  Ired.  Eq.  332 ;  Johnson  v.  Pierson,  Dev.  Eq.  364 ;  Boone  v.  Du- 
rand,  1  Desaus.  588}  Beckworth  v.  Butler,  1  Wash.  224 ;  Miller  v.  Wack,  1 
Saxton,  (N.  J.)  204}  BaUinger  v.  Worley,  1  Bibb,  195. 

But  when  the  case  is  heard  upon  the  bill  and  answer  alone,  the  answer 
must  be  taken  as  true,  whether  responsive  to  the  bill  or  not.  Lowry  v. 
Armstrong,  2  Stew.  &  Port.  297  ;  Cheny  t>.  Belcher,  5  Stew.  &  Port.  134 ; 
M'Gowen  v.  Young,  3  Stew.  &  Port.  161 ;  Paulling  v.  Sturgis,  3  Stew.  <fc 
Port.  95 }  Doolittle  v.  Gooking,  10  Vermont,  265 ;  Shuon  ».  Wright,  14  Ver- 
mont, 208}  Wright  v.  Bates,  13  Vermont,  341 }  Dale  v.  M'Evers,  2  Cowen, 
118 }  Jones  v.  Mason,  5  Rand.  577 ;  Kennedy  t>.  Bayler,  1  Wash.  162 }  Cope* 
land  v.  Crane,  9  Pick.  73}  Russell  t>.  Moffit,  6  Howard,  (Mtefl.)  303. 

Still,  general  allegations  in  an  answer,  containing  matters  of  belief  and 
conclusions  from  facts  not  partieukfly  stated,  are  entitled  to  little  or  no 
weight  in  a  hearing  on  the  bill  and  answer.    Copeland  v.  Crane,  9  Pick.  78. 

(1)  Where  the  answer  does  not  state  facts  positively  or  as  within  the  de- 
fendant's own  knowledge,  or  does  state  them  inferentially,  merely  or  only  ac- 
cording to  the  defendant's  best  knowledge  and  belief,  the  rule  requiring  two 
witnesses,  or  one  witness- with  corroborating  .circumstances  to  counteract  its 
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where  it  is  a  mere  constructive  denial,  by  the  filing  of  a  traversing     Upon  the 
note  (a).  s^^-n^-^-' 

The  reason  for  the  adoption  of  this  rule,  by  the  Courts,  is,  be-  jj0  decree 
cause  there  being  a  single  deposition  only,  against  the  oath  of  the  where  one 
defendant  in   his   answer,   the  denial  of  facts  by  the  answer  is  ™ition  to  the 
equally  strong  with  the  affirmation  of  them  by  the  deposition  ;  answer. 
where,  therefore,  there  are  any  corroborative  circumstances  in  fa-  Rule  wijJ not 
vor  of  the  plaintiff's  case,  which  give  a  preponderance  in  his  fa-  ^eTl  ftre  cor- 
vor,  the  Court  will  depart  from  the  rule,  and  either  make  a  decree,  roborative  cir- 
or  direct  an  issue  (6)  (1).     Thus  where  a  bill  was  filed  for  the  cum* 

(«)  See  ante,  p.  567.  Walton  v.  Hobbs,  2  Atk.  19 ;  Janson 

(6)  Pember  v.  Mathers,  1  Bro.  C.  v.  Rany,  ib.  140;  Hine  v.  Dodd,  ib. 
C.  53  [Perkins's  ed.  54,  note  (a)]  ;    276. 

effect  does  not  apply.  The  only  effect  of  the  answer  in  such  case  is,  to  put 
the  plaintiff  to  the  necessity  of  proving  the  facts  alleged  in  his  bill.  Waters 
v.  Creagh,  4  Stew.  &  Port.  410;  Hughes  v.  Garner,  2  Younge  &  Coll.  127; 
Knickerbocker  v.  Harris,  1  Paige,  209 ;  Lawrence  v.  Lawrence,  4  Bibb,  358 ; 
Watson  v.  Palmer,  5  Arkansas,  501,  505,  506 ;  Drury  v.  Conner,  6  Hair.  & 
John.  288 ;  Phillips  v.  Richardson,  4  J.  J.  Marsh.  213 ;  Harland  v.  Wingate, 
2  J.  J.  Marsh.  138 ;  Copeland  v.  Crane,  9  Pick.  73, 78 ;  Parkman  v.  Welch, 
19  Pick.  231 ;  Boone  v.  Durand,  1  Desaus.  588 ;  Norwood  v.  Norwood,  2 
Harr.  &.  John.  328  ;  Hopkins  v.  Stump,  2  Harr.  &  John.  304 ;  Pennington 
v.  Gittings,2  Gill  &  John.  208 ;  Hunt  v.  Rousmanier,  3  Mason,  294 ;  Combs 
v.  Boswell,  1  Dana,  474;  Wilkins  v.  Woodfin,  5  Munf.  183;  Williamson 
9.  M'Connell,  4  Dana,  454 ;  Brown  v.  Brown,  10  Yerger,  84 ;  Carneal  v. 
Day,  Litt.  Sel.  Ca.  492;  Combs  v.  Buswell,  2  Dana,  474  ;  Young  v.  Hop- 
kins,  6  Monroe,  22 ;  Mitchell  v.  Maupin,  3  Monroe,  187. 

The  same  is  true  where  the  answer  is  evasive,  or  so  expressed  as  not  to 
amount  to  a  positive  denial.  Wilkins  v.  Woodfin,  5  Munf.  183;  M'Camp- 
bell  v.  Gill,  4  Monroe,  90 ;  Sallee  v.  Duncan,  7  Monroe,  383 ;  Hutchinson  v. 
Sinclair,  7  Monroe,  293;  Neal  v.  Ogden,  5  Monroe,  362. 

Where  an  answer  on  oath  is  waived,  the  answer  is  not  evidence  in  favor  of 
the  defendant  for  any  purpose ;  but  as  a  pleading,  the  plaintiff  may  avail 
himself  of  the  admissions  and  allegations  contained  therein,  which  establish 
the  case  made  by  the  bill.  Bartlett  v.  Gale,  4  Paige,  503.  See  ante,  699, 
note.  See  also  Union  Bank  of  Georgetown  v.  Geary,  5  Peters,  99, 110- 
112 ;  Story  Eq.  PL  §  875a,  and  note.  It  seems  to  be  doubted  by  Mr.  Jus- 
tice Story,  whether  the  plaintiff  should  have  the  power  to  deprive  the  de- 
fendant of  the  effect  of  his  answer  by  dispensing  with  the  oath,  and  at  the 
same  time  use  the  answer  for  the  benefit  of  his  own  case.  Story  Eq.  PI.  § 
875a.  See  also  as  to  the  effect  of  the  answer  of  an  infant,  who  is  not  com- 
pellable to  answer  under  oath.     Bulkley  v.  Van  Wyck,  5  Paige,  536. 

(1)  1  Greenl.  Ev.  §  260  ;  1  Phil.  Ev.  (Cowen  &  Hill's  ed.)  154, 155,  and  . 
notes  referred  to  ;  Sturtevant  v.  Waterbury,  1  Edw.  Ch.  442 ;  Columbia 
Bank  v.  Black,  2  M' Cord  Ch.  344,  350;  Smith  v.  Shane,  1  M'Lean,  27 ; 
Clark  v.  Van  Reimadyk,  9  Cranch,  160 ;  Neilson  v.  Dickinson,  1  Desaus. 
133 ;  Union  Bk.  of  Georgetown  v.  Geary,  5  Peters,  99 ;  Clark  v.  Hunt,  3  J.  J. 
Marsh.  560 ;  Young  v.  Hopkins,  6  Monroe,  22 ;  Watkins  v.  Stockett,  6  Har. 

6  John.  435;  Roberts  v.  Salisbury,  3  Gill  &  John.  425  ;  McNeil  v.  Magee, 
5  Mason,  244  ;  Pierson  v.  Catlin,  3  Vermont,  272 ;  Dunham  v.  Jackson,  6 
Wendell,  72;  Turner  v.  Holman,  5  Monroe,  410  ;  Hutchinson  v.  Sinclair- 

7  Monroe,  294 ;  Drury  v.  Conner,  6  Har.  &  John.  288 ;  Wilkins  v.  Wood, 
fin,  5  Munf.  183 ;  Love  v.  Braxton,  5  Call,  527 ;  Vance  v.  Vance,  5  Mon- 
roe, 523;  Cunningham  v.  Freeborn,  3  Paige,  557;  Estep  v.  Watkine^l 
Bland,  488. 
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Upon 
Record 


the 


Where  there 
is  part  per- 
formance of  a 
parol  agree- 
ment. 


specific  performance  of  an  agreement,  which  the  defendant  denied 
by  his  answer ;  but  the  agreement  was  proved  by  one  witness,  and 
there  was  also  evidence  to  prove  the  defendant's  confession  of  it, 
besides  other  corroborative  circumstances,  a  decree  was  made  (c). 
So  where  a  defendant  had  denied  notice  of  a  previous  mortgage, 
which,  however,  was  proved  by  a  single  witness,  and  it  was  also 
proved  by  other  evidence,  that  upon  an  application  being  made  to 
the  defendant  on  behalf  of  the  previous  mortgage,  for  an  account, 
he  observed,  "  You  have  no  right,  for  your  mortgage  is  not  re- 
gistered ;"  Lord  Redesdale  held,  that  the  testimony  of  the  wit- 
ness, who  proved  the  notice  directly,  was  confirmed  by  that 
observation,  which  showed  that  the  defendant  had  investigated 
the  subject,  and  relied  on  the  neglect  to  register  the  mortgage  (d). 
Upon  the  same  principle,  where  a  parol  agreement,  with  part 
performance,  is  insisted  upon  in  a  bill,  and  the  agreement  is  de- 
nied by  the  answer,  yet  if  it  is  proved  by  one  witness,  and  sup- 
ported by  circumstances  of  part  performance,  such  as  delivery  of 
possession,  the  specific  performance  of  the  agreement  has  been 
decreed  (e).  It  may  be  observed,  however,  that  even  in  such 
cases,  if  the  defendant,  by  his  answer  denies  the*  agreement  set 
up  by  the  bill,  and  his  denial  is  confirmed  by  circumstances,  the 
Court  will  not  decree  a  specific  performance,  although  the  case 
made  by  the  bill  is  corroborated  by  one  witness  (/).  And  where 
a  particular  agreement  by  parol  (viz.  an  agreement  to  grant  a 
lease  for  three  lives)  was  stated  in  the  bill  and  proved  by  one  wit- 
ness and  confirmed  by  acts  of  part  performance ;  but  the  answer 
admitted  an  agreement  for  one  life  only,  and  was  supported 
by  the  testimony  of  one  witness,  the  Court  refused  to  decree  for 
the  plaintiff,  the  evidence  of  part  performance  being  equally  ap- 
plicable to  either  agreement  (g). 


(c)  Only  v.  Walker,  3  Atk.  407. 
<d)  Biddulph  v.  St.  John,  2  Sch. 
&  Lef.  532. 
(e)  Morphett  v.  Jonei,  1  Swanst. 
172. 


(/)  Pilling  v.  Arnritage,  12  Vet. 
p)  Lanaday  v.  Lynch,  2  Sch.  & 


78. 

(g)  L 
Let.  1 ;  ante,  'pp.  440',  462. 


The  answer  that  denies,  may  contain  the  circumstances  to  corroborate  the 
plaintiff's  proof,  bo  as  to  overcome  itself,  when  taken  in  connection  with 
that  proof.  Pierson  t>.  Catlin,  3  Vermont,  272 ;  Maury  «.  Lewis,  10  Terger, 
115. 

Circumstances  alone,  in  the  absence  of  a  positive  witness,  may  be  suffi- 
cient to  overcome  the  denial  of  the  answer,  even  of  a  person  who  answers 
on  hiB  own  knowledge.  Long  «.  White,  5  J.  J.  Marsh.  228.  See  also  Stur- 
tevant  v.  Waterbury,  1  Edw.  442 j  Brown  v.  Brown,  10  Terger,  84 ;  Dun- 
ham 9.  Gates,  1  Hoff.  Ch.  R.  188 ;  Cunningham  v.  Freeborn,  3  Paige,  564 ; 
S.  C.  on  appeal,  11  Wend.  251.    See  Gould  v.  Williamson,  21  Maine,  276. 
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But  although  the  Court  will,  where  there  are  no  corroborating     Upon  the 
circumstances,  depart  from  its  rule  of  making  no  decree  against  v^^I^, 
the  defendant's  positive  denial  of  the  plaintiff's  case,  where  such  Wnere  the  an- 
case  is  supported  by  the  deposition  of  one  witness  only,  it  will  not  swer  is  contra- 
do  so  without  allowing  the  defendant,  if  he  is  disposed  to  avail  ^iaeBa  *£** 
himself  of  it,  an  opportunity  of  trying  the  question  at  Law,  and  Court  will 
will  direct  an  issue  for  that  purpose  (A).     In  doing  this,  however,  8omet,mes 
the  Court  of  Chancery  does  not  leave  the  Court  of  Law  to  pro-  ^  ,jjrect  &e' 
ceed  entirely  upon  its  own  rules  of  evidence ;  to  do  so,  would,  in  fondant's  an- 
fact,  be  to  place  the  investigation  before  a  jury  upon  such  a  foot-  J^j^^ 
ing,  that  only  one  result  could  attend  it,  viz.  a  verdict  against  the  trial ; 
defendant ;  for,  as  the  Court  of  Common  Law,  without  attending 
to  the  denial  by  the  defendant's  answer,  would  consider  the  evi- 
dence of  one  witness  only  sufficient  to  entitle  the  plaintiff  to  a 
verdict,  it  is  obvious  that  the  mere  giving  the  defendant  an  issue 
would  in  fact  be  giving  him  no  advantage  whatever  ;  the  Court  of 
Equity,  therefore,  to  obviate  this  disadvantage,  sends  the  case  to 
the  Court  of  Law,  to  be  decided  upon  according  to  the  rules  of 
Equity.    This  it  does  by  ordering  the  answer  of  the  defendant  to 
be  read  as  evidence,  upon  the  trial  of  the  issue  (t),  for  the  purpose 
of  allowing  the  defendant  to  have  it  contrasted  with  the  evidence 
of  the  witnesses  (k)  (1). 

As  the  practice  of  directing  an  issue  in  a  case  of  this  descrip- but  not 

tion,  is  one  intended  entirely  for  the  satisfaction  of  the  defendant,  unle*s  "£ed 
it  is  by  no  means  compulsory  upon  the  defendant  to  take  one  ;  and  dant. 
if  the  defendant  declines  an  issue,  the  Court  itself  is  bound  to 

(A)  £.  I.  Company  v.  Donald,  9  Pember  v.  Mathers,  1  Bro.  C.  C.  52; 

Ves.  275  [Sumner'f    ed.  Perkins's  E.  I.  Company  v.  Donald,  9  Ves.  275. 

notes.]  (k)  Savage  v.  Brocksopp,  18  Ves. 

(a)  fbbotflon  v.  Rhodes,  1  Eq.  Ca.  335-7. 
Ab.  229,  pi.  13;  2  Vera.  554,  S.  C. ; 

(1)  See  Gresley  Eq.  Ev.  (Am.  ed.)  402,  et  seq. 

In  Marston  «.  Brackett,  9  N.  Hampshire,  350,  the  Court  remarked  that 
»*  the  manner  of  proceeding  to  the  trial  of  issues  from  Chancery  is  under  the 
control  of  the  Court.  Orders  may  be  made  respecting  the  admission  of  tes- 
timony, and  an  order  may  be  made  for  the  examination  of  one  or  both  of  the 
parties ;  but  this  may  be  refused.  If  the  party,  after  the  evidence  has  been 
taken  for  the  hearing,  moves  for  a  trial  by  the  jury,  we  are  of  opinion  the 
ease  should  be  tried  there  upon  the  same  evidence  upon  which  it  would  have 
been  tried  had  it  taken  the  usual  course  of  cases  in  Chancery,  and  been  ex- 
amined by  the  Court,  unless  the  Court,  upon  cause  shown,  make  an  order 
permitting  further  evidence  to  be  introduced.  Any  other  course  would  lead 
to  great  abuse,"  &c. 
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parties  < 
solicitors  ; 


By  Agreement  to  give  judgment  upon  the  question,  whether  the  circumstances 
>"^P*V^^^  outweigh  the  effect  of  the  rule,  so  as  to  authorize  a  decree  against 

the  denial  in  the  answer  (I). 
By  agreement.      II.  Admissions  by  agreement  between  the  parties,  are  those 
which,  for  the  sake  of  saving  expense  or  preventing  delay,  the  par- 
ties, or  their  solicitors,  agree  upon  between  themselves  (1). 
In  general,  are      With  respect  to  admissions  of  this  description,  as  they  must 
in  writing,  and  depend  entirely  upon  the  circumstances  of  each  case,  little  can 
paries  of  their  now  De  sa^  respecting  them,  beyond  drawing  to  the  practition- 
er's notice  the  necessity  there  exists  that  they  should  be  clear  and 
distinct.     In  general,  they  ought  to  be  in  writing,  and  signed 
either  by  the  parties  or  their  solicitors ;  the  signature  of  the  solici- 
tor employed  by  the  party,  being  considered  sufficient  to  bind 
his  principal,  the  Court  inferring  that  he  had  authority  for  that 
purpose  (m). 

It  does  not,  however,  appear  to  be  necessary  that  an  agreement 
to  admit  a  particular  fact  should  be  in  writing ;  and  where,  at 
Law,  the  plaintiff's  attorney  swore  that  he  had  proposed  that  the 
defendant  should  acknowledge  a  warrant  of  attorney,  so  as  to  en- 
able the  deponent,  if  it  should  become  necessary,  to  enter  up 
judgment  thereon,  and  that  the  defendant  had  accepted  his  offer ; 
Lord  Eldon,  C.  J.,  considered  it  well  proved,  that  the  defendant 
had  agreed  to  acknowledge  the  instrument  for  all  purposes,  and 
that  the  plaintiff  was  at  liberty  to  act  upon  the  instrument  without 
the  necessity  of  producing  the  subscribing  witness  (n). 

It  is  to  be  remarked,  that  although  the  Courts  are  disposed  to 
give  every  encouragement  to  the  practice  of  parties  or  their  solici- 
tors agreeing  upon  admissions  among  themselves,  they  will  not 
sanction  an  agreement  for  an  admission  by  which  any  of  the 
known  principles  of  law  are  evaded ;  and,  therefore,  where  a  hus- 
band was  willing  that  his  wife  should  be  examined  as  a  witness  in 
an  action  against  him  for  a  malicious  prosecution,  Lord  Hardwicke 
refused  to  allow  her  examination,  because  it  was  against  the  policy 
of  the  law  to  allow  a  woman  to  be  a  witness,  either  for  or  against 
her  husband  (0).     Upon  the  same  principle,  where  the  law  requires 


but  not 

necessarily  in 
writing. 


Mast  not  be 
contrary  to 
of  the 


policy 
law. 


Agreement 
that  a  wife 
should  be  a 
witness  for  or 
against  hus- 
band, void. 

To  waive  an 
objection  for 
want  of  a 
stamp,  void. 


(J)  E.  I.  Company  v.  Donald,  ubi 
supra. 

(to)  Young  v.  Wright,  1  Campb. 
N.  P  139  ;  Gainsford  v.  Gammer,  2 
Campb.  N.  P.  9 ;  Laing  v.  Raine,  2 
Bos.  &  P.  85. 


(n)  Marshall  v.  Cliff,  4  Campb.  N. 
P.133. 

(0)  Barker  v.  Dixie,  Rep.  t.  Hard- 
wicke, 264 . 


(1)  Gresley  Eq.  Ev.  (Am.  ed.)  38,  et  seq. 
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an  instrument  to  be  stamped,  the  Court  will  not  give  effect  to  an  By  Agreement. 
agreement  betwen  the  solicitors  to  waive  the  objection  arising  v^^>^-^-^ 
from  its  not  being  stamped  (p). 

The  question  how  far  an  infant  is  bound  by  admissions  made  on  Admissions  by 
his  behalf,  has  been  already  discussed  in  a  former  part  of  this  m  *"  ' 
Treatise  (?). 


Section  II. 
Of  the  Onus  Probandi. 

Having  ascertained  what  matters  are  to  be  considered  as  ad- 
mitted between  parties,  either  by  the  pleadings  or  by  agreement, 
the  next  step  is  to  consider  what  proofs  are  to  be  adduced  in  sup- 
port of  those  points  which  are  not  so  admitted ;  but  before  we 
proceed  to  the  nature  of  those  proofs,  it  will  be  right  to  devote  a 
few  pages  to  the  consideration  of  what  the  subjects  are  to  which 
they  are  to  be  applied. 

In  considering  the  question  of  what  matters  are  to  be  proved  in  a  Onus  Probandi 
cause,  the  first  point  to  be  ascertained  is,  upon  whom  the  burthen 
of  the  proof  lies  t    And  here  it  may  be  laid  down,  as  a  general  rests,  in  gen- 
proposition,  that  the  point  in  issue  is  to  be  proved  by  the  party  Js^^'iSSertiM 
who  asserts  the  affirmative,  according  to  the  maxim  of  the  Civil  the  affirmative. 
Law  —  "  Ei  incumbit  probatio  qui  dicit,  rum  qui  negat"  (r)  (1). 

q)  Ante,  p.  217. 

r)  Phillips  on  Evid.  194. 


(p)  Owen  v.  Thomas,  3M.&K.        (q)  Ante,  p.  217. 


(1)  This  is  a  rale  of  convenience,  adopted  not  because  it  is  impossible  to 
prove  a  negative,  but  because  a  negative  does  not  admit  of  the  direct  and 
simple  proof  of  which  the  affirmative  is  capable.  1  Greenl.  Ev.  §  74 ;  Dran< 
quet  9.  Prudnomme,  3  Louis.  R.  83,  86.  See  1  Stark.  Ev.  (5th  Am.  ed.) 
3G2  to  366;  1  Phil.  Ev.  194  to  200 ;  2  Phil.  Ev.  (Cowen  &  Hill's  notes,  ed. 
1839)  475,  et  seq. ;  Phelps  v.  Hartwell,  1  Mass.  71 ;  Blanev  v.  Sargeant,  1 
Mas*.  335;  Loring  v.  Steinman,  1  Metcalf,  204,  211;  Phillips  v.  Ford,  9 
Pick.  39. 

Regard  is  to  be  had  in  this  matter,  to  the  substance  of  the  issue  rather  than 
to  the  form  of  it ;  for  in  many  cases  the  party,  by  making  a  slight  change  in 
his  pleading,  may  give  the  issue  a  negative  or  affirmative  form,  at  his  plea- 
sure.   1  Greenl.  Ev.  §  74. 

To  this  general  rule,  that  the  burthen  of  proof  is  on  the  party  holding  the 
affirmative,  there  are  some  exceptions.    1  Greenl.  Ev.  §  78. 

One  class  of  these  exceptions  will  be  found  to  include  those  cases  in  which 
the  party  grounds  his  right  of  action  upon  a  negative  allegation,  and  where 
of  course  the  establishment  of  this  negative  is  an  essential  element  of  his 
case.    1  Greenl.  Ev.  $  78 ;  Lane  v.  Crombie,  12  Pick.  177. 

So  where  the  negative  allegation  involves  a  charge  of  criminal  neglect  of 

83» 


990  Of  Evidence. 

Upon  whom  it  This  rule  is  common,  as  well  to  Courts  of  Equity  as  to  Courts  of 
^^^    ^^  Law,  and,  accordingly,  when  a  defendant  insists  upon  a  purchase 
for  a  valuable  consideration,  without  notice,  the  fact  of  the  defend- 
ant, or  those  under  whom  he  claims,  having  had  notice  of  the  plain- 
tiff's title,  must  be  proved  by  the  plaintiff  (s).     So  where  a  feme 
covert,  having  a  separate  property,  had  joined  with  her  husband  in 
a  security  for  money  which  it  was  the  object  of  the  bill  to  recover 
from  her,  (her  husband  being  dead,)  and  the  defendant,  by  her 
answer,  admitted  that  she  had  signed  the  security,  but  alleged  that 
she  had  done  so,  not  of  her  own  free  will,  but  under  the  influence 
of  her  husband ;  Sir  John  Leach,  M.  R.,  held,  that  it  lay  upon 
the  wife  to  repel  the  effect  of  her  signature,  by  evidence  of  undue 
Where  *pri-    influence,  and  not  upon  the  plaintiff  to  prove  a  negative  (t).    And, 
iTm  afe*  otmL   in  general,  it  may  be  taken  for  granted,  that  wherever  a  prima 
probandi  is      facie  right  is  proved,  or  admitted  by  the  pleadings,  the  onus  pro- 
BUenparty°PPO-  oand*  is  always  upon  the  person  calling  such  right  in  question  (») ; 
therefore,  in  a  suit  by  a  rector  for  tithes,  the  right  of  the  plaintiff 
to  the  rectory  being  proved  or  admitted,  was  considered  as  show- 
£m£^°te^n  inS  iprinnfai*  right  in  the  plaintiff  to  all  tithes  throughout  the 
disputing  a      parish,  and,  consequently,  the  duty  of  proving  an  exemption  from 
deed  or  mstru-  ^e  payment  of  any  of  such  tithes  was  thrown  upon  the  defendant. 
And  here  it  may  be  observed,  that  a  Court  will  always  treat  a  deed 
or  instrument  as  being  the  thing  which  it  purports  to  be,  unless 
the  contrary  is  shown ;  and,  therefore,  it  is  incumbent  upon  the 
party  impeaching  it,  to  show  that  the  deed  or  instrument  in  ques- 
tion is  not  what  it  purports  to  be  ;  therefore  where  a  bond,  which 
was  upon  the  face  of  it  a  simple  money-bond,  was  impeached  as 
being  intended  merely  as  an  indemnity  bond,  it  was  held  that  the 
burthen  of  proving  it  to  be  an  indemnity-bond,  lay  on  the  party 
impeaching  it  (z).     So,  if  a  party  claims  two  legacies  under  two 
different  instruments  the  burthen  of  showing  that  he  is  only  en- 
titled to  one,  will  lie  upon  the  person  attempting  to  make  out  that 
proposition  ;  for  the  Court  will  assume  that  the  testator,  having 

(s)  Eyre  v.  Dolphin,  2  Ball  &  B.  (u)  Banbury  Peerage,  1  S.  &  8. 

303;   Saunders  v.  Leslie,  ib.  515;  156. 

ante,  p.  798.  (z)  Nicol  v.  Vaughan,  6  Bligh's 

(0  Field  v.  Sowle,  4  Rubs.  112.  N.  R.  104 ;  1  Clark  &  Fin.  49. 


duty,  whether  official  or  otherwise ;  or  fraud ',  or  the  wrongful  violation  of 
actual  lawful  possession  of  property,  the  party  making  the  allegation  must 
prove  it.    1  Greenl.  Ev.  §80. 
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given  the  two  legacies  by  different  deeds,  meant  to  do  so,  till  the  Upon  whom  it 
contrary  is  established  (y).  v^^n/-*^' 

Indeed,  in  all  cases,  where  the  presumption  of  law  is  in  favor  of  where  pre- 
a  party,  it  will  be  incumbent  on  the  other  party  to  disprove  it,  sumption  at 
though  in  so  doing  he  may  have  to  prove  a  negative  (1) ;  there-  yor  0f  one  ~ 
fore,  where  the  question  turns  on  the  legitimacy  of  a  child,  if  a  party, 
legal  marriage  is  proved,  the  legitimacy  is  presumed,  and  the  party 
asserting  the  illegitimacy  ought  to  prove  it  (z)  (2) ;  for  the  pre- 
sumption of  law  is,  that  a  child  born  of  a  married  woman  whose  pj^f6^^  ^ 
husband  is  within  the  four  seas,  is  legitimate,  unless  there  is  irre-  upon  the  other, 
sistible  evidence  against  the  possibility  of  sexual  intercourse  having 
taken  place  (a). 

It  is  important,  in  this  place,  to  notice  that  in  cases  where  it  is  Where  an  in- 
sought  to  impeach  a  will,  or  other  instrument,  on  the  ground  of ^hedfoV™" 
insanity,  the  rule  as  to  the  onus  probandi  is,  that  "  where  a  party  insanity . 
has  been  subject  to  a  commission,  or  to  any  restraint  permitted  by 
law,  even  a  domestic  restraint,  clearly  and  plainly  imposed  upon 
him  in  consequence  of  undisputed  insanity,  the  proof  showing 
sanity  is  thrown  upon  him,  or  upon  them  claiming  under  him  "  (3). 
On  the  other  hand,  where  insanity  has  not  been  imputed  by  rela- 
tions and  friends,  or  even  by  common  fame,  the  proof  of  insanity 
which  does  not  appear  to  have  ever  existed,  is  thrown  upon  the  par- 
ty asserting  it  (4) ;  and  it  is  not  to  be  made  out  by  rambling  through 


Whe 


(y)  Hooley  v.  Hatton,2  Dick.  461.  1  Turn.  &  R.  138,  S.  C.  Vide  etiam, 

rhere  two  legacies  are  given  to  the  Bury  v.  Phillpot,  2M.&K.  349.    As 

same  legatee,   by  the  same  instru-  to  other  instances  in  which  the  nre- 

ment,  the  presumption  is  the  other  sumption  of  law  being  in  favor  of  the 

way.    Ibid.  party,  the  Court  will  throw  the  onus 

(z)  1  Phil,  on  Evid.  197.  probandi  upon    the    opposite    side ; 

(a)  Head  v.  Head,  1  S.  &  S. 150;  vide  1  Phil.  &  Amos  on  Evid.  461. 

(1)  Whenever  there  is  a  presumption  that  a  fact  exists,  he  who  makes  an 
allegation  to  the  contrary  must  prove  it.  Higdon  v.  Higdon,  6  J.  J.  Marsh. 
51.  Deeds  are  presumed  to  be  delivered  on  the  day  of  their  date.  An  alle- 
gation of  another  day  must  be  proved.  lb.  On  a  plea  of  no  consideration, 
the  onus  lies  on  the  party  pleading  it.    lb. 

(2)  1  Greenl.  Ev.  §  81.  So  where  infancy  is  alleged.  lb.  So  in  case  a 
party  once  proved  to  be  living  is  alleged  to  be  dead,  the  presumption  of  life 
not  yet  being  worn  out  by  lapse  of  time ;  the  burthen  of  proof  is  on  the  party 
making  the  allegation,  notwithstanding  its  negative  character,    lb. 

(3)  Where  one  is  under  guardianship  as  non  compos,  the  presumption  is 
that  he  is  incapable  of  making  a  will.  Breed  v.  Pratt,  18  Pick.  115.  Yet 
this  does  not  prevent  his  making  a  will,  if  his  mind  is  actually  sound,  ib. ; 
Stone  v.  Damon,  12  Mass.  488.  See  Stewart  v.  Lispenard,  26  Wend.  255. 
The  commission  of  suicide  by  the  testator  is  not  conclusive  evidence  of  in- 
sanity.    Brooks  v.  Barrett,  7  Pick.  94.    See  2  Greenl.  Ev.  §  689,  690. 

(4)  See  2  Greenl.  Ev  §  689,690;  Phelps  v.  Hart  we  11, 1  Mass.  71;  Hub- 
bard v.  Hubbard,  6  Mass.  397;  Breed  v.  Pratt,  18  Pick.  115;  Rogers  v. 
Thomas,  1  B.  Monroe,  394  ;  Morse  v.  Slason,  13  Vermont,  296;  Jackson  v. 
King,  4  Cowen,  207;  Stevens  v.  Van  Cleve,  4  Wash.  C.  C.  262;  Burton  v. 
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Upon  whom   the  whole  life  of  the  individual,  but  must  be  applied  to  the  particu- 
._^~   ^_-  lar  date  of  the  transaction  (6). 

Where  a  lucid       It  has  also  been  held,  that  where  general  lunacy  has  been  estab- 
interval  is  al-  Kshed,  and  a  party  insists  upon  an  act  done  during  a  lucid  interval, 
™  '  the  proof  is  thrown  upon  the  party  alleging  the  lucid  interval ;  and 

that,  in  order  to  establish  such  an  interval,  he  must  prove  some- 
thing beyond  a  mere  cessation  of  violent  symptoms,  viz.  a  restora- 
tion of  mind  to  the  party  sufficient  to  enable  him  to  judge  soundly 
of  the  act  (c)(1). 


Section  III. 


Confined  to  Matters  in  Issue. 

ticed  in  the  *T  l9  a  fundamental  maxim,  both  in  this  Court  and  in  Courts  of 

pleadings,  can-  Law,  that  no  proof  can  be  admitted  of  any  matter  which  is  not 

no       prove  .  notjce(j  jn  tne  p]eading8  (j)  (2)  ;  this  maxim  has  been  adopted,  in 

order  to  obviate  the  great  inconvenience  to  which  parties  would 

be  exposed,  if  they  were  liable  to  be  affected  by  evidence  at  the 

hearing,  of  the  intention  to  produce  which  they  had  received  no 


(ft)  White  v.  Wilson,  13  Ves.  87, 
88,  and  vide  the  Attorney -general  v. 
Parnther,  3  Bro.  C.  C.  441. 

(c)  Hall  v.  Warren,  9  Ves.  605, 
611. 

(d)  Whaley    v.  Norton,  1   Yen. 


483;  Gordon  v.  Gordon,  3  Swanat. 
472;  Clark  t>.  Turton,  11  Yea.  240 ; 
Williams  v.  Llewellyn,  2  Y.  &  J.  68 ; 
Hall  v.  Maltby ,  6  Pri.  240, 259 ;  Mon- 
tesquieu «.  Sandys,  18  Yes.  302; 
Powys  v.  Mansfield,  6  Sim.  565. 


Scott,  3  Rand.  399 ;  Jackson  v.  Yan  Deusen,  5  John,  144 ;  Hoge  v.  Fisher, 
1  Peters,  C.  C.  163 ;  Pettes  v.  Bingham,  10  N.  Hamp.  514;  Gerrish  v.  Ma- 
son, 22  Maine,  438 ;  Brooks  v.  Barrett,  7  Pick.  94,  99.  See  the  note  on  this 
subject  of  presumption  of  sanity  on  proof  of  wills  in  1  Jarman  Wills,  (Per- 
kins's ed.)  31. 

If  it  is  alleged  that  the  testator  had  no  knowledge  of  the  contents  of  the 
will  he  has  executed,  or  that  he  was  induced  to  execute  it  by  misrepresent* 
tion,  the  burthen  of  proof  is  on  those  who  object  to  the  will.  Pettes  v.  Bing- 
ham, 10  N.  Hamp.  514. 

(1)  Clark  v.  Fisher,  1  Paige,  171 ;  Halley  v.  Webster,  21  Maine,  461  ; 
Boyd  v.  Ely,  8  Watts,  66;  Jackson  v.  Yan  Deusen,  5  John.  144, 159;  2 
Greenl.  Ev.  §  689. 

(2)  See  Story  Eq.  PL  §  257, 28 ;  Langdon  v.  Goddard,  2  Story  C.  C.  267 ; 
James  v.  M'Kenin,  6  John,  543;  Lyon  v.  Tallmadge,  14  John. 501 ;  1  Phil. 
Ev.  (Cowen  &  Hill's  ed.  1839)  169  et  seq.  and  notes ;  2  ib.  (Cowen  &  Hill's 
notes)  429,  et  seq.  and  cases  cited ;  1  Greenl.  Ev.  §  51,  et  seq. ;  Gresley  Eq. 
Ev.  159;  et  seq. ;  Barque  Chusan,  2  Story  C.  C.  456. 

Proofs  taken  in  a  cause  must  be  pertinent  to  the  issue  in  that  cause,  secun- 
dum allegata.    Underbill  v.  Yan  Cortlandt,  2  John.  Ch.  339. 
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notice.    In  a  former  part  of  this  Treatise,  the  operation  of  this     Effect  of 
rule,  in  requiring  the  introduction  into  a  bill  of  every  fact  which       Charge. 
the  plaintiff  intends  to  prove,  has  been  pointed  out  (e)  :  it  has  al-  v^^-s/-^^ 
so  been  shown  that  the  same  rule  applies  to  answers,  and  that  a 
defendant  cannot  avail  himself  of  any  matter  in  his  defence  which 
is  not  stated  in  his  answer,  although  it  should  appear  in  his  evi- 
dence (/) ;  little,  therefore,  remains  to  be  noticed  with  reference  Effect  of  a 
to  this  part  of  the  subject.     It  is,  however,  to  be  observed,  that,  ~  ^ 

in  certain  cases,  evidence  of  particular  facts  may  be  given  under 
general  allegations,  and  that,  in  such  cases,  therefore,  it  is  not  Where  char- 
necessary  the  particular  facts  intended  to  be  proved  should  be  {^Jj'^  qui". 
stated  in  the  pleadings  (1).     The  cases  in  which  this  exception  to  ity  of  mind,  is 
the  general  rule  is  principally  applicable,  are  those  where  the  char- in  1Mne' 
acter  of  an  individual,  or  his  general  behavior,  or  quality  of  mind 
comes  in  question ;  as  where,  for  example,  it  is  alleged  that  a  man  — -  «.  g-  in- 
fo nan  compos,  it  is  the  experience  of  every  day  that  you  give  par-  ■""** ' 
ticular  acts  of  madness  in  evidence,  and  not  general  evidence  only 

that  he  is  insane  (g).     So  where  you  charge  that  a  man  is  addicted 0r  a  habit 

to  drinking,  and  liable  to  be  imposed  upon,  you  are  not  confined, of  drinking, 
in  general,  to  his  being  a  drunkard,  bat  particular  instances  are 

allowed  to  be  given  (A).     In  like  manner,  where  the  charge  in  a or  \qW^. 

bill  was,  that  the  defendant  was  a  lewd  woman,  evidence  of  par-  ness. 
ticular  acts  of  incontinence  was  allowed  to  be  read  (t).     In  cases 
of  this  nature,  however,  it  is  necessary,  in  order  to  entitle  the  par- 
ty to  read  evidence  of  particular  facts,  that  they  should  be  pointed  Special  facts 
directly  to  the  charge ;  therefore,  it  has  been  held,  that  an  allega-  muit  be  point- 
tion  in  a  bill,  that  a  wife  had  misbehaved  herself,  did  not  imply  that  eral^harire**n~ 
she  was  an  adulteress,  and  that  a  deposition  to  prove  her  one  ought 
not  to  be  read  (&).     And  so  the  mere  saying  that  a  wife  did  not 
behave  herself  as  a  virtuous  woman,  will  not  entitle  her  husband 
to  prove  that  she  has  committed  adultery,  unless  there  is  an  express 
charge  of  the  kind,  for  the  virtue  of  a  woman  does  not  consist 
merely  in  her  chastity  (/). 


»<£ 


(e)  Ante,  p.  376.                       .  (g)  Clark  v.  Periam,  2  Atk.  333, 

'  ')  Ante,  p.  814 ;  Smith  v.  Clarke,  340. 

e*.  477 ;  from  the  case  of  The  (A)  Ibid. 

London  and  Birmingham  Railway  v.  (i)  Clark  v.  Periam,  2  Atk.  333, 

Winter,  Cr.  &  Ph.  63,  it  seems,  that  340.     Vide  etiam,  the  cases  there 

a  fact  brought  to  the  attention  of  the  cited. 

Court  by  the  evidence,  but  not  stat-  (k)  Clark  v.  Periam,  ubi  supra  ; 

ed  upon  the  answer,  will,  under  some  Sidney  v.  Sidney,  3  P.  Wms.  269. 

circumstances,  afford  a  ground  for  in  •  (I)  Lord  Donerail  v.  Lady  Done- 

qury,  before  a  final  decree.  rail,  cited  2  Atk.  338. 

(1)  Gresley  Eq.  Ey.  (Am.  ed.)  161,  et  seq. ;  Story  Eq.  PI.  §  28, 262. 
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Of  Evidence. 


When  misbe- 
haviour in 
office  is 
charged. 


Where   notice 
is  charged, 


The  question  how  far  particular  acts  of  misconduct  can  be  given 
in  evidence  under  a  general  charge  of  misbehavior,  appears  to 
have  been  much  discussed  before  Lord  Talbot,  in  Wheeler  v. 
Trotter  (m) :  the  case  was  that  of  a  bill  filed  for  the  specific  per- 
formance of  an  agreement  to  grant  a  deputation  of  the  office  of 
Registrar  of  the  Consistory  Court ;  and,  amongst  other  defences 
set  up  by  the  defendant's  answer,  it  was  alleged  that  the  plaintiff 
was  not  entitled  to  the  assistance  of  the  Court,  because  he  had 
not  accounted  for  divers  fees  which  he  had  received  under  a  dep- 
utation authorizing  him  to  execute  the  office,  and  had  taken  sever- 
al fees  which  were  not  due,  and  concealed  several  instruments 
and  writings  belonging  to  the  office,  &c.    Upon  the  defendant's 
attempting  to  read  proofs  as  to  the  misbehavior  alleged  in  such 
general  terms  by  his  answer,  it  was  objected,  on  the  part  of  the 
plaintiff,  that  the  charges  were  too  general,  as  the  plaintiff  could 
not  tell  what  proof  to  make  against  them,  unless  he  examined  ev- 
ery particular  fee  he  had  received,  and  also  every  instrument  that 
had  come  to  his  hands ;  and  that  the  defendant  should  have  point- 
ed out  the  particular  facts  in  his  answer,  so  that  the  plaintiff 
might  be  enabled  to  know  how  to  clear  himself  by  his  proof;  and 
the  case  was  assimilated  to  that  of  an  action  at  Common  Law  for 
a  breach  of  covenant  to  repair,  where  if  the  defendant  pleads  that 
he  left  the  premises  in  repair,  the  plaintiff  must,  in  his  replication, 
show  particularly  what  part  is  out  of  repair  ;  and  to  an  indictment 
for  barratry,  which  may  be  general,  yet  the  prosecutor  is  always 
obliged  to  give  the  defendant  a  list,  upon  oath,  of  the  particular 
matters  that  are  intended  to  be  proved  :  but  the  Lord  Chancellor 
held,  that  although  the  matters  intended  to  be  proved  might  have 
been  more  precisely  put  in  issue  by  enumerating  the  particular 
facts,  yet,  as  they  were  not  intended  to  charge  the  plaintiff  with  any 
particular  sums  received  more  than  were  accounted  for,  but  to 
show  a  general  misbehavior  of  the  plaintiff  in  his  office,  so  that  a 
Court  of  Equity  should  not  help  him ;  he  thought  that,  for  this 
purpose,  they  were  sufficiently  put  in  issue. 

The  cases  in  which  evidence  of  particular  facts  may  be  given 
under  a  general  allegation  or  charge,  are  not  confined  either  to 
cases  in  which  the  character  or  quality  of  mind  or  general  beha- 
vior of  a  party  comes  in  issue ;  the  same  thing  may  be  done  where 
the  question  of  notice  is  raised  in  the  pleadings  by  a  general  alle- 
gation or  charge.    Thus,  where  the  defence  was  a  purchase  for  a 

valuable  consideration,  without  notice  of  a  particular  deed ;  but, 


(m)  3  Swanit.  174,  n. 
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in  order  to  meet  that  case  by  anticipation,  tbe  bill  had  suggested    Effect  of  a 
that  the  defendant  pretended  that  she  was  a  purchaser  for  a  valua-      Sarire. 
ble  consideration,  without  notice,  and  Bimply  charged  the  contra-  ^v-^1 
ry  ;  the  deposition  of  a  witness  who  proved  a  conversation  to  have 
taken  place  between  himself  and  a  third  person,  who  was  the  so- 
licitor of  tbe  defendant,  and  the  consequent  production  of  tbe 
deed,  was  allowed  to  be  read  as  evidence  of  notice  (m). 

It  is  to  be  observed,  that  the  question  whether  the  party  had facts  only 

notice  or  not,  is  a  fact ;  and  that,  the  fact  of  the  defendant  hav- j^Jj®  .pnt  m 
rag  had  notice  having  been  put  in  issue,  the  mode  in  which  the 
fact  was  to  be  proved  was  not  important  to  be  put  upon  the  record ; 
for  the  rule  that  no  evidence  will  be  admitted,  at  the  hearing  of 
any  facts,  but  those  which  are  mentioned  in  the  pleadings,  requires 

that  the  facts  only  intended  to  be  proved  should  be  put  in  issue, not  the 

and  not  the  materials  of  which  the  proof  of  those  facts  is  to  con-  materials  of 
sist  (»)(!).  pr0°* 

Thus,  in  a  case  of  pedigree,  if  Robert  Stiles  be  alleged  to  be  in  case  of  pedi- 
the  son  of  John  Stiles,  the  fact  to  be  proved  is  the  relationship  of  g^6- 
Robert  Stiles  to  John  Stiles,  and  that  may  be  done  by  any  mode 
which  the  rules  of  evidence  will  allow,  and  it  is  not  necessary  to 
state  that  mode  upon  the  record.     It  is  upon  this  principle  that  Lexers  and 
documentary  evidence,  or  letters  themselves,  are  not  specifically  other  docu- 
put  in  issue  (o).     In  fact  a  party  may  prove  his  case,  by  written  or  ^eQnce  adm^t* 
parol  evidence  indifferently,  and  is  under  no  more  restrictions  in  ted  as  evidence 
one  case  than  in  another.     It  is  not  necessary  to  put  every  written  Wltc^ctanyn5- 
document  in  issue  {p)  (2).     Thus,  where  a  bill  charges  an  agree-  ticed  in  ihe 
raent  for  the  purpose  of  establishing  a  lien,  the  general  rule  has  pleadings, 
been  laid  down  that  whatever  would  be  evidence  of  the  agreement 
at  Law  is  evidence  in  Equity,  subject  to  this,  that  if  one  party 
should  keep  back  evidence  which  the  other  might  explain,  and 
thereby  take  him  by  surprise,  the  Court  will  give  no  effect  to  such 
evidence,  without  first  giving  the  party  to  be  affected  by  it  an  op- 
portunity of  controverting  it  (p). 

It  is  to  be  remarked,  however,  that,  although  letters  and  writ-  Letters  not 
ings  in  the  hands  of  a  party  may  be  proved  and  used  as  evidence  dence^of  con- 
fessions if  not 
(m)  Hughes  v.  Garner,  2  Y.  &  C.        (p)  Per  Sir  Anthony  Hart,  in  Fits-  contained  in 
328,  Exch.  R.  gerald  v.  O'Flaherty,  1  Moll.  351 ;  the  pleadings. 

(»)    Blacker   v.  Phepoe,  1  Moll.     [S.  C.  2  ib.  394.]     Vide  etiam,  Lord 
355.  Cranstown  v.  Johnston,  3  Ves.  176. 

(0)  Ibid.  (p)  Malcolm  v.  Scott,  3  Hare,  63. 

(1)  See  Story  Eq.  PI.  §  28, 252,  263, 265a. 

(2)  See  Dey  v.  Dunham,  2  John.  Ch.  188;  Pardee  v.  De  Cala,  7  Paige, 
132;  Kellogg  v.  Wood,  6  Paige,  578. 
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Documentary  of  facts,  they  cannot  be  used  as  admissions  or  confessions  of  facts 
Evidence.     ^y  ^  0pp0Bjte  part?  wjthout  being  mentioned  in  the  pleading  (y). 
For  it  is  a  rule,  that  if  a  letter  or  writing  amounts  to  a  confession 
or  an  admission,  it  must  be  put  in  issue,  in  order  that  the  party 
against  whom  it  is  to  be  read,  should  have  an  opportunity  to  meet 
it  by  evidence  or  explanation  (r)  (1). 
Same  rule  ap-       This  rule,  it  is  to  be  remarked,  is  not  confined  to  writings,  but 
plies  to  all  ad-  applies  in  every  case  where  the  admission  or  confession  of  a  party 
is  to  be  made  use  of  against  him.     Thus  it  has  been  held,  that  ev- 
idence of  a  confession  by  a  party  that  he  was  guilty  of  a  fraud, 
Conversations,  could  not  be  read,  because  it  was  not  distinctly  put  in  issue  (s). 
upon  as  con-     So,  ^80»  evidence  of  alleged  conversations  between  a  witness  and 
fessions  must   a  party  to  the  suit,  in  which  such  party  admitted  that  he  had  de- 
the* pleadings.  frauded  the  other,  was  rejected,  because  such  alleged  conversations 
had  not  been  noticed  in  the  pleadings  (t).    "  No  man/'  says  Sir 
Anthony  Hart,  "  would  be  safe,  if  he  could  be  affected  by  such 
evidence.     Lord  Talbot  said,  long  ago,  that  if  you  are  to  oust  a 
defendant  for  fraud  alleged  against  him,  and  the  fraud  is  proved 
by  the  acknowledgment  of  the  defendant  that  he  had  no  right  to 
the  matter  in  litigation,  the  plaintiff  must  charge  that,  on  the  re- 
cord, to  give  him  an  opportunity  to  deny  or  explain  and  avoid 
it "  («). 
But  not  when       It  is  to  be  observed,  that  it  is  only  when  conversations  are  to 
fac™to  be*       ^e  U8ei*  M  Amissions, tnat  tne  ru^ei  which  requires  them  to  be 
proved.  stated  on  the  record,  applies.     Where  the  conversation  is  in  itself 

the  evidence  of  the  fact,  it  need  not  be  specially  alluded  to ;  as  in 
the  case  of  Hughes  v.  Garner,  (z),  before  referred  to,  where  the 
notice  was  communicated  to  the  defendant  by  a  conversation, 
which  was  made  use  of  to  prove  the  fact  of  the  conversation  having 
taken  place,  and  not  as  an  admission  by  the  party  that  he  had  re- 
ceived notice. 
Substance  of  Another  rule  of  evidence,  which  may  be  noticed  in  this  place, 
be*  ^ed""*   is'  thai  the  suhstance  °fthe  case  made  b!f  the  pleadings  must  be 

(a)  Houlditch  v.  Marqus  of  Don-  (*)  Hall  r.Maltby.  6  Pri.240,268; 
egal,  1  Mol.  365 ;  and  see  Graham  v.  Mulholland  v.  Hendrick,  1  Moll.  359. 
Oliver,r~        '"'    ~" "  -----  — 


Oliver,  3  Beav.  124 ;  Whitley  «.  Mar-        («)  Farrell  v. ,  1  Moll.  363. 

tin,  3  Beav.  226.  (u)  Ibid.  1  Moll.  36? 

(r)    Blacker   v.  Phepoe,  1   Moll.        (x)  2  Y.  &  C.  328. 


(1)  Story  £q.  PI.  §  265a,  and  note;  Smith  v.  Burnham,  2  Sumner,  6l2; 
Brown  v.  Chambers,  Hayes  £xch.  597. 
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proved  (1) ;  that  is,  all  the  facts  alleged  upon  the  pleadings  which  What  Allega- 
are  necessary  to  the  case  of  the  party  alleging  them,  and  which  are  '^py™^. 
not  the  subject  of  admissions  either  in  the  pleadings  or  by  agree-  v^^n^-^^ 
ment,  must  be  established  by  evidence.     Thus  the  plaintiff's  title, 
as  set  out  in  the  bill,  must  be  proved,  whether  the  statement  of  it 
in  the  bill  was  necessary  or  not.     Upon  this  ground,  where  a  bill  ^^^^ 
was  filed  in  the  name  of  one  partner  against  another  for  an  ac-  be  proved. 
count,  nnder  a  power  of  attorney  authorizing  the  institution  of  the 
suit  by  the  partner  on  whose  behalf  the  bill  was  filed,  which  power 
of  attorney  was  stated  in  the  bill ;  Sir  John  Leach,  V.  C,  although 
he  held  it  to  have  been  quite  unnecessary  to  state  the  power  of  at- 
torney in  the  bill,  was  of  opinion,  that,  as  it  had  been  stated,  it 
ought  to  have  been  proved ;  and  because  this  had  not  been  done, 
he  directed  the  Master  to  inquire  whether  the  parties  who  had  in- 
stituted the  suit  were  authorized  to  prosecute  the  same  in  the  name 
of  the  plaintiff  (y)  (2). 

In  the  case  of  a  plaintiff,  however,  it  is  sufficient  to  prove  so  Only  so  much 
much  only  of  the  allegations  in  the  bill  as  is  necessary  to  entitle  Sons  as*wifiT" 
him  to  a  decree  (3).     Thus,  where  the  suit  is  for  an  account,  all  entitle  the 
the  evidence  necessary  to  be  read  at  the  hearing,  is,  that  which  §e^le,ff  to  a 
proves  the  defendant  to  be  an  accounting  party,  and  then  the  de- 
cree to  account  follows  of  course ;  and  any  evidence  as  to  the  par- 
ticular items  of  an  account,  however  useful  they  may  be  in  a  sub- 
sequent stage  of  the  cause,  would  be  irrelevant  at  the  original  hear- 
ing.    For  this  reason,  where  the  suit  is  against  an  administrator 
or  an  executor,  all  that  it  is  necessary  to  prove,  on  the  part  of  the 
plaintiff,  is,  that  the  defendant  fills  and  has  acted  in  that  character. 
This  point  was  much  discussed  before  Lord  Gifford,  M.  R.,  in 
Law  v.  Hunter  («).     There  the  defendant,  who  had  principally 
acted  as  executor  of  the  testator,  admitted  that  he  had  received 
personal  estate  of  the  testator  to  the  amount  of  from  35,000/.  to 
40,0001. ;  and  the  plaintiff,  having  gone  into  very  voluminous  ev- 


«# 


f)  Edney  v.  Jewell,  Mad.  &  Geld.        (z)  1  Russ.  101. 


(1)  1  Phil.  Ev.  (Cowen  «&,  Hill's  ed.  1839)  200,  et  seq.  and  notes ;  1  Greenl. 
Ev.  §56  et  seq. ;  Greeley  Eq.  Ev.  (Am.  ed.)  167,  et  seq. 

The  role  at  Law,  that  the  evidence  must  substantially  support  the  plain- 
tiff's declaration,  is  applicable  to  bills  in  Chancery.  Moffett  v.  Claverts,  1 
Scam.  384 ;  Mansy  v.  Mason,  8  Porter,  211 ;  Shelby  v.  Shelby,  1  B.  Mon- 
roe*, 278 ;  Thompson  v.  Thompson,  2  B.  Monroe,  174 ;  Beers  v.  Botsford, 
13  Conn.  146. 

Gresley  Eq.  Ev.  (Am.  ed.)  172. 
Gresley  Eq.  Ev.  (Am.  ed.)  167  to  169. 

84 
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How  Defect  in  idence  to  show  how  much  of  the  personal  estate  of  the  testator  had 
^fraratie?7  come  into  the  defendant,B  hands,  in  order  to  prove  that  he  had  re- 
/-^^x^^-n  ceived  assets  to  a  much  larger  amount  than  that  admitted  bj  the 
answer,  proposed  to  enter  such  evidence  as  read ;  but  the  Master 
of  the  Rolls  would  not  permit  it  to  he  done,  as  the  only  tendency 
of  such  evidence  was  to  show  the  state  of  the  account,  which  the 
Court  itself  could  not  inquire  into,  but  must  refer  to  the  Master, 
as  the  proper  person  for  taking  the  account.  The  same  principle 
was  afterwards  acted  upon,  by  the  same  learned  Judge,  in  Walk- 
er v.  Woodward  (a),  where,  upon  a  bill  for  an  account,  the  liabil- 
ity to  account  having  been  admitted  by  the  defendant,  he  had  en- 
tered into  evidence  to  prove  items  of  his  discharge,  but  was  not 
suffered  to  read  them  at  the  hearing. 

Where  proofs       jt  may  ^  notice  here,  that  sometimes,  where,  through  imdver- 
are  deficient,  J  v       .  .     .«.,  '       , 

tence  or  negligence,  the  plaintiff  has  omitted  to  prove  some  par- 
ticular fact  which  is  necessary  to  support  his  case,  the  Court  will 
permit  him  to  supply  the  defect  by  giving  him  leave  to  exhibit  in- 
leave  will  be     terrogatories  to  prove  the  fact  omitted.     This  is  frequently  done 
^Interrogate-  *n  ***•  caoe  °^  w^8  disposing  of  real  estate  (6),  where  either  the 
ries.  plaintiff  has  relied  upon  the  admission  of  the  will  by  answer,  which 

In  cases  of       the  Court  thinks  not  sufficiently  full  (c),  or  where  the  absence 
W1  *'  or  death  of  one  of  the  witnesses  to  the  will  (tf),  or  the  testator's 

sanity  (e)  has  not  been  proved  (1). 
In  some  other       The  practice  of  the  Court,  in  this  respect,  is  not  confined  to 
caaes-  cases  of  wills  :  a  cause  has  been  ordered  to  stand  over,  for  the 

purpose  of  allowing  interrogatories  to  be  exhibited,  to  show  the 
due  execution  of  a  deed  which  has  been  omitted  to  be  proved 
(/)  ;  or  the  death  of  a  party  (g) ;  or  the  fact  of  trading  (A),  and 
we  have  before  seen  (t)  that  where  the  plaintiff  has  omitted  to 
give  due  proof  at  the  hearing  of  the  fact  of  a  defendant  being  out 

(a)  Ibid.  107;  see,  however,  the  (e)  Abrams  v.  Winshup,  1  Rasa. 
observations  of  Sir  J.  Wigram,  V.  C.  526* ;  WaTlis  t>.  Hodgson,  ib.  527  n.; 
in  the  case  of  Tomlin  v.  Tomlin,  lv   2  Atk.  56,  S.  C. 

Hare,  245.  (/)  Ore  ».  Johnson,  Seton  on  TJe- 

(b)  Lechmere  v.  Braaier,  2  Jac.  &,    crees,  363. 
W.  288.  (g)  Moons  v.  De  Bernales,  1  Rum. 


(e)  Potter  v.  Potter,  1  Ves.  274 ; 
na 


3o£> 


I  see  Hood  v.  Pimm,  4  Sim.  101.  (A)  Lechmere  v.  Bruter,  obi  sap. 

(<*)  Wood  v.  Stane,  8  Pri.  613.  (t)  See  ante,  p.  238. 

(1)  See  Gresley  Eq.  Ev.  fAm.  ed.)  132  to  138,  where  many  instance*  are 

given  of  relief  in  cases  of  defects  or  omissions,  whether  they  are  brought  to 
ght  and  become  material  in  consequence  of  something  which  arises  un- 
expectedly in  the  course  of  the  proceedings,  or  were  caused  by  accident  or 
inadvertence. 
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of  the  jurisdiction,  he  has  been  allowed  to  exhibit  interrogato-  ^£ve  *°  **" 
lies  to  prove  it.  So  where  the  plaintiff  had  relied  upon  the  ad-  interrogatories 
mission  of  facts  by  the  answers,  and  it  was  held,  that  some  of  the 
defendants  being  married  women,  the  admissions  in  their  an- 
swers would  not  bind  them  ;  the  Court  of  Exchequer  allowed  the 
case  to  stand  orer,  with  liberty  to  the  plaintiff  to  exhibit  interrog- 
atories (k) 

In  like  manner,  a  plaintiff  having  obtained  an  order  to  prove  a 
deed  viva  vote  at  the  hearing,  and,  all  the  witnesses  being  dead, 
he  was  not  permitted  to  prove  the  handwriting  of  a  deceased  wit- 
ness, but  the  cause  was  allowed  to  stand  over,  with  liberty  to 
exhibit  an  interrogatory  for  that  purpose  (/).  And  where  the  evi-  * 
deuce  read  at  the  hearing  to  prove  the  loss  of  a  deed  was  held 
not  sufficiently  strong  to  entitle  the  party  to  read  secondary  evi- 
dence of  its  contents,  Sir  J.  Leach,  M.  R.,  gave  the  plaintiff 
leave  to  exhibit  an  interrogatory  to  prove  the  loss  of  the  deed 
more  strictly  (si)  (1). 

In  general,  orders  of  this  nature  are  made  upon  a  simple  appli-  Orders  for 
cation  by  counsel  at  the  hearing  of  the  cause.     This,  however,  ufnterroffato^ 
can  only  be  done  where  the  ground  for  making  it  appears  satis-  ries  how  made, 
factory  to  the  Court,  and  it  is  not  required  to  be  established  by 
other  evidence.    Where  further  evidence  is  required  to  enable  the 
Court  to  make  the  order,  application  must  be  made  either  by  peti- 
tion (0),  or  by  motion  (©),  supported  by  affidavit. 

In  the  case  of  Edney  0.  Jewell  (9),  which  has  been  before  re-  Reference  u 
ferred  to,  the  Court,  instead  of  directing  an  interrogatory  to  be  j£e j^Jf^*0 
exhibited  to  prove  the  fact  omitted,  directed  the  master  to  inquire  the  fact, 
into  the  fact ;  and  it  seems  that,  in  some  cases,  the  deficiency  of 
proof  against  infants  may  be  supplied  in  the  same  manner  (r).    It  never  granted 
is  not,  however,  the  practice  to  grant  a  reference  to  inquire  as  to  "hteh'aro  the" 
any  facts  which  are  the  foundation  of  the  relief,  such  as  the  exe-  foundation  of 
oution  of  a  will,  or  the  fact  of  trading  (s).     The  course  in  such  wUef' 
case  is,  to  order  the  cause  to  stand  over,  and  direct  the  proofs  to 

(A)  Hodgnon  v.  Merest,  9  Pri.  563.  (9)  Mad.  &  Geld.  165. 

it)    Bloxftm  *.  Drewit,  Prec.  in  (r)   Vide  Quantock  v.  Bnllen,  5 

Ch.  64.  Mad.  82. 

(»)  Cox  f>.  Allingham,  Jae.  337.  (*)  Lechnere  v.  Braater,  9  Jac.  A 

(*)  Cox  0.  Allingham,  Jae.  337.  W.  286.      Vide  Elgar  v.  Coleman, 

li)  Attorney-general  v.  Taaraall,  and  Hagden  v.  Bousey,  Seton on  De- 

2Cox,  2.  csees,  365;  see  sate,  page  238. 

(1)  See  Gsesley  Eq.  Ev.  (Am.  ed)  127, 135. 
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Leave  to  ex- 
hibit further 
Interrogate- 


In  what  cases 
the  Court  will 
make  a  partial 
decree. 


In  creditors' 
suits. 


be  supplied  by  means  of  interrogatories,  in  which  case  the  depo- 
sitions cannot  be  published  without  order  (f ),  and  the  cause  must 
be  again  set  down  (u). 

In  some  cases,  the  Court,  instead  of  ordering  the  cause  to  stand 
over  for  the  purpose  of  exhibiting  interrogatories,  will  make  a  de- 
cree as  to  all  that  part  of  the  case  which  is  in  a  situation  to  be  de- 
cided upon,  and  direct  interrogatories  to  be  exhibited  to  prove  the 
rest.  This  is  frequently  done  in  the  case  of  a  will,  where,  although 
it  is  not  sufficiently  proved  to  affect  the  real  estate,  the  Court  will 
decree  an  account  of  the  personal  estate,  with  liberty  to  exhibit 
interrogatories  to  prove  the  will  (x).# 

Where,  however,  in  a  creditor's  suit  (y)  the  plaintiff,  having 
taken  the  bill  pro  confesso  against  one*  of  the  defendants,  who  was 
the  executor,  adduced  no  evidence  of  his  debt  against  the  other 
defendants  who  were  the  devisees  of  the  testator's  real  estate,  and 
who  did  not  sufficiently  admit  the  debt,  Lord  Cottenham  refused 
to  allow  the  plaintiff  at  the  hearing  an  opportunity  of  going  into 
new  evidence  against  the  devisees,  and  dismissed  the  bill  with 
costs  as  against  them. 


Section  IV. 


Of  the  Effect  of  a  Variance. 

betweTn'the  *T  *s  not  onty  nec€8flarv  that  the  substance  of  the  case  made  by 
statement  and  each  party  should  be  proved,  but  it  must  be  substantially  the  same 
pro°  '  case  as  that  which  he  has  stated  upon  the  record  (1)  ;  for  the  Court 

will  not  allow  a  party  to  be  taken  by  surprise  by  a  case  proved  on 
the  other  side  different  from  that  set  up  by  him  in  the  pleadings. 
Courts  of  Law  are  very  strict  in  the  application  of  this  rule,  partic- 
ularly in  cases  of  actions  upon  contracts  (z),  or  upon  prescrip- 
tions (a) ;  and  although  Courts  of  Equity,  perhaps,  allow  of  a  little 
more  looseness,  still  they  require  a  strict  conformity  between  the 


(0  Rossiter  v.  Pitt,  2  Mad.  165. 
(«)  Lechmere  v.  Brasier,  ubi  sup. 
(z)  Ibid, 
(y)  Marten  t>.  Wichelo,  Cr.  &  Ph. 


251 ;  see  also  Hughes  ».  Eades,  1 
Hare,  486. 

(z)  Phil.  &  Amos,  855. 

(a)  Ibid.  857. 


(1)  Greslev  Eq.  Ev.  (Am.  ed.)  170  to  173;  1  Greenl.  Ev.  §  63,  et  «eq.; 
1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  205,  et  seq.  and  notes;  Hobart  ». 
Andrews,  21  Pick.  526, 534. 
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proofs  and  the  pleadings  in  the  same  matters.  Thns  the  specific  Effect  of 
performance  of  an  agreement  to  grant  a  lease  for  three  lires  cannot  amnce' 
be  decreed  npan  what  amounts  to  evidence  of  an  agreement  to 
grant  only  for  one  life  (b)  (1).  The  principles  which  guide  the 
.  Court  in  matters  of  this  description,  are  clearly  stated  by  Lord 
Sedesdale  in  his  judgment  in  Deniston  v.  Little  (c),  where  his 
Lordship  lays  down  the  general  practice  of  the  Court  to  be,  to 
compel  parties  who  come  for  the  execution  of  agreements,  to 
state  them  as  they  ought  to  be  stated,  and  not  to  set  up  titles, 
which,  when  the  cause  comes  to  a  hearing,  they  cannot  support 

We  hare  seen,  in  a  former  part  of  this  Treatise,  that,  in  bills  Where  rights 
where  the  rights  asserted  are  founded  in  prescription,  a  consider-  5jJJ5£ji{JB- 
aUe  degree  of  oertainty  is  required  in  setting  out  the  plaintiff's 
case  (d) ;  to  this  may  be  added,  in  this  place,  thai,  in  general,  the 
proof  must  correspond  in  certainty  with  the  case  so  set  out  (2). 
Thus  the  Court  of  Exchequer,  in  deciding  upon  tithe  questions, 
wan  in  the  habit  of  requiring  that  the  proof  of  a  modus  should  cor- 
respond with  the  msdus  as  laid  in  the  bill  (*).  And  so  in  other 
oases,  where  particular  customs  are  prescribed  for,  the  evidence  is 
im  general  required  to  be  in  conformity  with  the  statement  in  the 
pleadings.  In  The  Dean  and  Chapter  of  Ely  v.  Warren  (/), 
however,  Lord  Hardwicke  said,  that  the  Court  of  Chancery  would 
not  put  persons  to  set  forth  a  custom  with  so  much  exactness  as 
is  requisite  at  Law,  or  with  so  much  nicety  as  the  Court  of  Ex- 
chequer expects. 

We  have  seen  before,  Chat  in  some  cases,  where  a  plaintiff  has 
alleged  a  different  agreement,  in  his  bill,  from  that  which  has  been 
admitted  by  the  answer,  the  Court  has  permitted  the  plaintiff  to 
amend  his  bill  by  abandoning  the  first  agreement  and  insisting  upon 
that  stated  upon  the  answer  (g),  and  when  the  defendant  sets  up  a 
parol  variation  iron  the  written  contract,  it  will  depend  on  the 

(I)  Lindsay  *.  Lynch,  2  Sch.  &  (d)  Ante,  p.  421. 

Lef.   1.     Vide  etiam,  Mortimer    v.  («)  Scott  v.  Fenwick,  3  Eagle  & 

Orchard,  2  Vet.  J.  243 ;  Legh  v.  Hav-  T.  1318 ;  Uthoff  v.  Lord  Hunting. 

eineM,  5  Vet.    453 ;    Woollam   v.  field,  cited  I  Pri.  237 ;  2  Eagle  &.  T. 

flearn,  7  Vea.  222 ;  Deniston  v.  I*it»  649,  S.  C. ;  Prevoet  v  Bennet,  1  Pri. 

He,  2  Sch.  &  Lef.  11,  n. ;  Savage  t.  236;    3  Eagle  &  Y.  705  ;    S.  C; 

Carroll,  2  Ball.  &,  B.  461 ;  Daniels  v.  Blake  v.  Veyaie,  3  Dow,  189 ;  2  Ea- 

Darison,  16  Ves.  249;  [Mortimer  v.  gle  &  Y.  699  ;  Miller  v.  Jackson,  1 

Orchard,  2   Sumner's  Vesey,    244,  Y.  &J.  65. 

Mr.  Horenden's note  (3).]  (/)  2  Atk.  190. 

<e)  Ubi  supra.  (g)  Ante,  p.  468. 

(1)  Story  Eq.  PI.  {  394,  note. 

(2)  1  Greenl.  Ev.  §  71, 72 ;  1  Phil.  Ev.  (Cowen  A  Hill's  ed.  1839)  210, 
etseq.  and  notes. 
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Effect  of  particular  circumstances  of  each  case,  whether  that  is  to  defeat 
>^^*Ss~t+*s  tne  Pontiff's  title  to  specific  performance  or  whether  the  Court 
will  perform  the  contract,  taking  care  that  the  subject-matter  of 
this  parol  agreement  or  understanding  is  carried  into  effect,  so 
that  all  parties  may  have  the  benefit  of  what  they  contracted  for  (k). 
When,  however,  there  is  a  material  variance  in  a  written  agree- 
ment, it  is  the  ordinary  practice  to  dismiss  the  bill  with  costs, 
without  prejudice  to  the  plaintiff's  bringing  a  new  bill  (i).  In 
Mortimer  v.  Orchard  (&),  however,  where  the  plaintiff  had  prayed 
the  specific  performance,  of  an  agreement  stated  in  the  bill,  but 
proved  a  parol  agreement  which  was  quite  different,  Lord  Lough- 
borough (although  he  thought  the  bill  ought  to  be  dismissed,  yet, 
as  there  had  been  a  partial  execution  of  some  agreement  between 
the  parties,  by  the  building  of  a  house)  directed  a  reference  to  the 
Master,  to  settle  a  lease  pursuant  to  the  agreement  confessed  in  the 
answer  (1). 
Other  general  The  rules  which  have  just  been  discussed,  relate  to  the  general 
aim  or  tendency  of  the  proof  to  be  adduced :  there  are  other  rules 
relating  to  the  medium  of  proof,  independently  of  its  tendency, 
which  might  properly  be  introduced  in  this  place,  such  as  the  Gen- 
Best  evidence  eral  Rules,  that  the  best  evidence  which  the  nature  of  the  case  adr 
duced  ?T<h  w*'5'  0US^ to  be  produced  (2),  and  that  hearsay  of  a  fact  is  not  ad- 
Hearsay  not  ndssibh  (3).  A  clear  knowledge  of  the  principles  upon  which  these 
admissible.  rules  are  founded,  and  of  the  consequences  deduced  from  them,  as 
well  as  of  the  exceptions  to  which  they  are  liable,  is  very  important 
to  a  person  advising  upon  the  evidence  to  be  produced  by  a  party 
to  a  suit  in  Equity ;  but  a  discussion  of  such  matters  would  extend 
this  Treatise,  already  too  long,  far  beyond  all  reasonable  limits, 
besides  which,  they  have  been  already  treated  of  with  so  much 
skill  in  the  valuable  Treatises  on  Evidence,  which  have  been  al- 
ready published,  one  of  which  at  least  must  or  ought  to  be  in  the 
hands  of  every  practitioner,  upon  whom  the  duty  of  advising  upon 
evidence  is  likely  to  devolve,  that  a  further  reference  to  them  in 

(h)  London  and  Birmingham  Rail-  Lef.  1;   Woollam  v.  Hearn,  7  Ves. 

way  Company  v.  Winter,  Cr.  &  Ph.  222 ;  Deniston  v.  Little,  2  Sch.  & 

62.  Lef.  11,  n. 

(i)  Lindsay  v.  Lynch,  2  Sch.  &  (*)  2  Ves.  J.  243. 

(1)  Story  Eq.  PI.  §  394,  and  note. 

(2)  1  Greenl.  Ev.  82,  et  seq. ;  Gresley  Eq.  Ev.  (Am.  ed.)  175,  et  seq. ;  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  ch.  7,  §  6,  p.  217,  et  seq.  and  notes. 

(3)  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  ch.  7,  §  7,  p.  229,  et  seq.  and 
notes;  1  Greenl.  Ev.  §  96,  et  seq. ;  Gresley  Eq.  Ev.  (Am.  ed.)  218,  et  seq. 
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this  place  appears  wholly  unnecessary.    The  writer,  therefore,      Eflfect  of 
will  content  himself  with  simply  observing,  that  the  rules  as  to  ev-        tnanoe. 
idence  are  the  same  in  Equity  as  at  Law  (I)  (1),  and  that  what  the 
reader  will  find  to  be  laid  down  in  any  of  those  Treatises  to  be  the 
rale  of  evidence  in  Courts  of  Law,  will  generally  be  applicable  to 
in  Courts  of  Equity. 


PART   XL  — OF    DOCUMENTARY    EVIDENCE. 


Sect.  I.  —  Documentary  Evidence — which  proves  itself. 

Having  endeavored  to  direct  the  practitioners's  attention  to  the  General  na- 
matters  which  it  will  be  necessary  for  him  to  establish  by  evidence  ure  °  P100'8, 
in  {he  cause,  the  next  thing  to  be  considered  is  the  nature  of  the 
proofs  by  which  such  matters  are  to  be  substantiated.  The  subject, 
however,  which  thus  offers  itself  to  our  notice,  is  one  of  great  in- 
tricacy and  importance,  and  to  discuss  it  fully  would  require  a  com- 
plete treatise  on  the  law  of  evidence ;  it  is  obvious,  therefore,  that 
in  a  work  like  the  present,  such  a  discussion  would  be  impossible, 
without  swelling  the  book  to  a  size  totally  inconsistent  with  its 
practical  utility ;  all,  therefore,  that  will  be  done  on  the  present 
occasion,  will  be  succinctly  to  call  the  reader's  attention  to  the 
different  descriptions  of  proofs  which  are  applicable  to  a  case  in 
Equity,  and  to  the  methods  provided  by  the  practice  of  the  Court, 
for  making  such  proofs  available. 

For  this  purpose  the  most  convenient  course  appears  to  be  to  Division  of 
divide  the  subject  of  evidence,  into,  I.  Documentary  or  written  pro°  *' 
evidence ;  and,  II.  Oral  or  unwritten  evidence. 


I.  Documentary  or  written  evidence  consists  of  all  those  matters  Documentary 
which  are  submitted  to  the  Court  in  the  shape  of  written  docu-  evidence- 
ments.     It  is  not  of  course  intended  to  include  in  this  definition 
the  depositions  of  witnesses  examined  in  the  cause,  for  although, 

(J)  Manning  v.  Lechmere,  I  Atk.    Vea.  41. 
453;  Glynn  v.  Bank  of  England,  2 

(1)  Morrison  v.  Hart,  2  Bibb,  5 ;  Dwight  v.  Pomeroy ,  17  Mas*.  303 ;  Le- 
maiter  v.  Borckhart,  2  Bibb,  28 ;  Reed  v.  Clark,  4  Monroe,  20 ;  Moffett  v. 
Clements,  1  Scam.  384. 
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proves  itself. 


Printed  copies 
of  Acts  of  Par- 
liament, pub- 
lic. 


Irish  Acts  be- 
fore the  union. 


Not  public. 


by  the  practice  of  the  Courts  of  Equity,  the  evidence  to  be  de- 
rived from  the  parol  examination  of  witnesses  is  set  down  in  writ- 
ing, and  brought  before  the  Court  in  thai  form,  yet  this  does  not 
vary  the  nature  of  the  evidence  itself,  which,  being  spoken  by  the 
witness  mm  voce  to  the  person  by  whom  he  was  examined,  does 
not,  from  the  circumstance  of  its  being  by  him  committed  to 
writing,  for  the  more  convenient  use  of  it  before  the  Judge,  loose 
its  parol  character. 

It  is  to  be  observed,  tint  some  descriptions  of  documentary  ev- 
idence are  admitted  by  the  Court  without  the  necessity  of  any 
proof  being  gone  into  to  establish  their  validity,  whilst  others 
require  the  support  of  parol  testimony  before  they  can  be  re- 
ceived. 

In  order,  therefore,  to  the  due  consideration  of  the  practice  relat- 
ing to  documentary  evidence,  it  seems  right  to  treat,  first,  of  doc- 
uments which  require  no  evidence  to  support  them,  or  which,  in 
other  words,  prove  themselves,  and  secondly,  of  documents  which 
require  parol  proof. 

Amongst  documentary  evidence  which  proves  itself,  may  be 
ranked, 

1.  All  printed  copies  of  public  Acts  of  Parliament,  printed 
by  the  Queen's  printer,  whether  in  books  or  separate  Acts,  which 
are  resorted  to  by  the  Courts  of  Justice,  not  strictly  as  evidence, 
but  as  serving  to  refresh  the  memory  (m),  with  reference  to  which, 
it  may  be  observed,  that  by  the  Stat.  41  Geo.  III.  c.  90,  s.  9, 
made  for  the  better  and  more  effectual  proof  of  the  Statute  Law 
of  this  country  in  Ireland,  and  the  Irish  Statute  Law  in  Great 
Britain,  it  is  enacted  that  copies  of  the  Statutes  of  Great  Bri- 
tain and  Ireland  before  the  union  shall  be  received  as  conclu- 
sive evidence  of  the  several  Statutes  in  the  Courts  of  either  king- 
dom (1). 

2.  Printed  copies  of  the  Acts  of  Parliament,  not  public  Acts,  in 
which  a  special  clause  is  inserted  that  they  shall  be  printed  by  the 
Queen's  printer,  and  that  a  copy  so  printed  shall  be  admitted  as 

(m)  Gilb.  on  Evid. «. 


(1)  1  Greenl.  Ev_.  §  480;  Youn 
Biddisi 


Bank  of  Alexandria,  4  Crandh,  888 ; 
Biddis  v.  James,  6  Binney,  321,  326 ;  Greeley  Eq.  Ev.  (Am.  ed.)308to  205 : 
1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  317  et  seq. 

It  is  the  dnty  of  Courts  to  take  judicial  notice  of  the  execution  of  a  public 
statute.    Canal  Company  v.  Rail  Road  Company,  4  Gill  &  John.  T. 

As  to  the  proof  of  foreign  laws,  of  the  laws  of  sister  States,  of  the  l&w*  *f 
Congress  in  the  State  Courts,  and  of  the  laws  of  the  States  in  the  Coasts]  of 
the  United  States,  see  1  Greenl.  Et.  §  486,  467, 488, 489,  490. 
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evidence  of  the  Act  (1).    When  a  private  Act  of  Parliament,  not       General 
containing  such  a  clause,  is  required  in  evidence,  the  regular  .^^^    ^\ 
proof  is  by  an  examined  copy  compared  with  the  original,  in  the  private  Acts 
Parliament  Office  at  Westminster  (»).  how  proved. 

3.  Exemplified  copies  of  records  in  other  Courts  of  Justice,  un-  CoP»««  of  re- 
der  the  Great  seal  of  Great  Britain,  or  under  the  seals  of  the  8eai. 
Courts  themselves  (2).  The  seal  of  the  Queen,  and  of  the  su- 
perior Courts  of  Justice  and  of  the  Courts  established  here  by 
Acts  of  Parliament,  are  admitted  in  evidence  without  extrinsic 
proof  of  their  genuineness  (3) ;  as,  for  example,  the  seal  of  the 
county  palatine  of  Chester,  or  of  the  Ecclesiastical  Court  on  an 
exemplification  of  a  will  (o).  But  the  seal  of  a  Foreign  or  Colo- 
nial Court  ( p)  (4)  ;  or  of  a  Corporate  Body,  ought  to  be  proved 
by  a  witness  acquainted  with  the  impression  (q)  (5).  The  seal 
of  the  Corporation  of  London  has,  however,  been  held  to  prove 
itself  (r). 

It  is  to  be  observed,  that  besides  exemplifications  and  copies Not  under 

under  seal,  certain  copies  of  records  of  Courts  of  Justice,  though 
not  under  seal,  are  admissible  as  evidence  without  the  necessity  of 
further  proof,  provided  they  are  signed  by  the  proper  officer ;  it 
being  a  general  rule  that  a  copy  authenticated  by  a  person  appoint- 
ed for  that  purpose,  is  good  evidence  of  the  contents  of  the  origi-  jf  glf[ne^  D- 
nal,  without  any  proofs  of  its  being  an  examined  copy  (s).     Thus  the  proper 
the  chirograph  of  a  fine  is  evidence  of  the  fine,  the  chirographer  officer- 
being  the  officer  appointed  to  give  out  copies  of  the  agreements 
between  the  parties,  which  are  entered  of  record  (f),     So  an  in- 
dorsement by  the  proper  officer  on  a  deed  of  bargain  and  sale,  en- 
rolled according  to  the  form  of  the  statute  27  Hen.  VIII.  c.  16,  is 

(a)  1  Phil.  &  Amos,  611.  (r)  Morns  v.  Thornton,  8  T.  R. 

(0)  Ibid.  613.  307. 

(  p)  Ibid.  623.  (*)  1  Phil.  &  Amu,  614. 

(4)  Ibid.  647.  (0  Ibid. 

(1)  See  1  Greenl.  Ev.  §  481. 

In  Massachusetts,  the  printed  copies  of  all  statutes,  acts  and  resolves  of 
the  Commonwealth,  whether  of  a  public  or  a  private  nature,  which  shall  be 
published  under  the  authority  of  the  government,  shall  be  admitted  as  suffi- 
cient evidence  thereof,  in  all  Courts  of  law,  and  on  all  occasions  whatever. 
Rev.  Stat.  ch.  94,  §  58. 

(8)  See  1  Greenl.  Ev.  §  501. 

(3)  1  Greenl.  Ev.  §  503. 

(4)  1  Greenl.  Ev.  §  614. 

(5)  For  the  mode  of  authenticating  the  records  and  judicial  proceedings 
of  one  State  to  be  used  in  the  Courts  of  other  States,  see  Greenl.  Ev.  §  504- 
506. 


copiei. 
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Acts  of  Far-  evidence  of  the  enrolment  («).     And  an  indorsement  of  the  date 
^JJ™^^  of  the  enrolment  by  the  clerk  of  the  enrolments,  is  part  of  the 

record,  and  conclusive  as  to  the  date  (x). 
Under  General      By  the  General  Registry  Act,  6  &  7  Will.  IV.  c.  8,  s.  38,  it 
Registry  Act.   is  enactcd#  « That  certified  copies  of  entries  purporting  to  be 
sealed  or  stamped  with  the  seal  of  the  Register  Office,  shall  be  re- 
ceived as  evidence  of  the  birth,  death,  or  marriage,  to  which  the 
same  relates,  without  any  further  or  other  proof  of  such  entry,  and 
that  no  certified  copy,  purporting  to  be  given  in  the  eaid  office, 
shall  be  of  any  force  or  effect  which  is  not  sealed  or  stamped  as 
aforesaid  "(i). 
Seats,  where        It  is  to  be  remarked,  that  the  person  signing  the  copy  must  be 
thB^n^ou  m  <&c<*  vrhoat  «*uty  it  is  to  make  out  a  copy  of  the  record,  oth- 
no  authority  to  erwise  his  signature  would  not  render  it  authentic  (2).     Thus,  if 
™^f-°Ut  M  officer  °f  *«  Court  *>«  <*&?  entrusted  with  the  custody  of  the 

records,  and  is  not  authorized  to  make  copies  of  them,  he  has  no 
more  authority  for  that  purpose  than  an  ordinary  person,  and  the 
copy  must  be  proved  in  the  strict  .and  regular  mode  (3).  Thus 
the  office  copses  of  depositions  in  the  Court  of  Chancery,  though 
they  are  evidence  in  the  Court  of  Chancery,  because  the  Court 
will  give  credit  to  its  own  officer,  will  not  be  admitted  in 
Courts  of  Common  Law,  without  examination  with  the  re- 
cords (y). 

It  may  be  here  mentioned  that  an  important  statute  upon  thin 
subject  has  just  received  the  Royal  Assent,  and  will  come  into 
operation  on  Jfce  1st  of  November,  1845,  intituled  "  An  Act  to 
facilitate  the  Admission  in  Evidence  of  certain  Official  and  other 
Documents,"  by  the  1st  section  of  which  it  is  enacted,  "That 
whenever  by  any  Act  now  in  force  or  hereafter  to  be  in  force,  any 
certificate,  official  or  public  document,  or  document  or  proceed- 
ing of  any  corporation  or  joint-stock  or  other  company,  or  any  cer- 
tified copy  of  any  document,  bye-law,  entry  in  any  register  or 

(it)  Ibid. ;    and  vide  etiam,  Kin-  (as)  The  King  «.  Hopper,  3  Price, 

nenley  ».  Orpe,  Doug.  56.    It  would  495 ;  Garrick  9.  Williams,  3  Taunt, 

seem,  that  the  signature  of  the  certi-  340 j   Selby  v.  Harris,  1  Ld.  Eaym. 

fying  officer  should  be  proved,  unless  745 ;  Duncan  ».  Scott,  1  Campb.  JJ. 

where  k  is  otherwise  provided  by  P.  101. 

statutes ;  as  by  Bankrupt  Act,  2  &  (y)  1  Phil.  &  Amos,  315. 
3  Will.  IV  c.  114,  s.  3. 


<1)  1  Greenl.  Ev.  §  483, 464, 486,  493. 

(2)  1  Greenl.  Ev.  §  498. 

(3)  1  Greenl.  Ev.  §  485, 507, 508. 
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other  book,  or  of  any  other  proceeding,  shall  be  receivable  in  evi-  Recent  Statute 
denee  of  any  particular  in  any  Court  of  Justice,  or  in  any  judicial  °r^nmentorr 
proceeding,  the  same  shall  respectively  be  admitted  in  evidence,     E?ktence. 
provided  they  respectively  purport  to  be  sealed  or  impressed  with  N-^v*^^-' 
a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or  ^JJJI^  ^J!" 
impressed  with  a  stamp  and  signed,  as  directed  by  the  respective  ceived  in  e?i- 
Acts  made  or  to  be  hereafter  made,  without  any  proof  of  the  seal  denc*  7itho,ut 
or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature  &c. 
or  of  the  official  character  of  the  person  appearing  to  have  signed 
the  same." 

The  2nd  section  enacts,  "That  all  Courts,  Judges,  Justices,  Courts,  jad$es 
Masters  in  Chancery,  Masters  of  Courts,  Commissioners  judicially  dicial  noticVof 
acting,  and  other  judicial  officers,  shall  henceforth  take  judicial  signature  of 
notice  of  the  signature  of  any  of  the  Equity  or  Common  Law  Common1  Law 
Judges  of  the  Superior  Courts  at  Westminster,  provided  such  sig-  judges,  &c. 
nature  be  attached  or  appended  to  any  decree,  order,  certificate, 
or  other  judicial  or  official  document." 

The  3rd  section  enacts,  "  That  all  copies  of  private  and  local  Copies  of  Acts 
and  personal  Acts  of  Parliament,  not  public  Acts,  if  purporting  to  *°d -Journals  of 
be  printed  by  the  Queen's  printer,  and  all  copies  of  the  journals  and  Proclama- 
of  either  House  of  Parliament,  and  of  Royal  proclamations,  pur-  lion8>  printed 
porting  to  be  printed  by  the  printers  to  the  Crown,  or  by  the  print-  punter6  &". 
ers  to  either  House  of  Parliament,  or  by  any  or  either  of  there,  admissible  as 
shall  be  admitted  as  evidence  thereof  by  all  Courts,  Judges,  Jus-  evi  ence' 
tices  and  others,  without  any  proof  being  given  that  such  copies 
were  so  printed  "  (1). 

The  4th  section  provides  for  the  punishment  of  persona  forging 
seals,  stamps,  or  signature  of  certain  documents,  in  manner  partic- 
ularly set  forth. 

Copies  of  records  which  are  not  authenticated  in  any  of  the  Transcripts  of 
ways  above  mentioned,  must  be  proved,  as  other  transcripts,  by  a  records  not  na- 
witness  who  has  examined  the  copy  line  for  line  with  the  original,  how  proved. ' 
or  who  has  examined  the  copy  while  another  person  has  read  the 
original  (*).    And  it  is  to  be  remarked  that,  in  proving  a  copy  of 
a  record,  it  ought  to  be  made  to  appear  that  the  original  came 
from  the  proper  place  of  deposit,  or  out  of  the  hands  of  the  officer 
in  whose  custody  the  records  are  kept ;  but  that,  when  an  ancient  Where  origin* 
record  has  been  lost,  a  copy  may  be  read  without  proving  it  a  true  ** na*  been 
copy  («)  (2).  lo-L 

(j)  1  Phil.  &  Amos,  616.  (a)  Ibid. 

(1)  See  ante,  1004, 1005,  notes,  1  Greenl.  Ev.  §  479, 483. 
(S)  1  Greenl.  Ev.  §  509. 
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Depositions  of  Amongst  the  records  of  other  Courts  of  Justice,  copies  of  which 
otheTcouruT  tne  Court  °^  Chancery  is  in  the  habit  of  receiving  as  evidence, 
^«^^v-^x  may  be  ranked  the  depositions  of  witnesses,  and  proceedings  taken 
in  causes  in  other  Courts  of  Equity  of  concurrent  jurisdiction, 
which  are  frequently  read  as  evidence  in  the  Court  of  Chancery 
in  causes  between  the  same  parties.  Thus  depositions  taken  in 
the  Court  of  Exchequer,  may  be  read  as  evidence  in  Chancery  in 
a  cause  relating  to  the  same  matter,  and  between  the  same  par- 
ties or  their  privies.  The  rules  by  which  the  Court  is  governed 
in  receiving  evidence  of  this  description  are  the  same  as  those 
adopted  by  it  in  cases  where  depositions  taken  in  the  Court  of 
Chancery  in  one  cause,  are  offered  to  be  read  in  another.  It  is, 
however,  to  be  remarked,  that  the  depositions  must  be  introduced 
as  evidence  in  the  ordinary  course,  and  that  an  order  of  the  Court 
directing  the  depositions  in  the  Exchequer  to  be  read  at  the  hear- 
ing in  Chancery,  &c,  will  not  be  necessary  or  proper  (6). 

Most  be        The  ordinary  method  of  proving  depositions  taken  in  one  Court 

introduced  by  UpQn  tne  hearing  of  a  cause  in  another,  is,  by  proving  an  examined 
of  bill,  &c.  copy  of  the  bill  and  answer  (c),  unless  the  depositions  are  so  an- 
cient that  no  bill  and  answer  can  be  forthcoming  (<?),  or  unless  the 
defendant  has  been  in  contempt  or  has  had  an  opportunity  of  cross- 
examining,  which  he  chose  to  forego,  in  which  case  the  depositions 
may  be  read  after  proving  the  bill  only  (c).  It  is  to  be  noticed, 
also,  that  depositions  may  be  used  as  evidence  against  a  party  to 
the  suit,  or  for  the  purpose  of  contradicting  the  witness  without 
proof  of  the  bill  and  answer,  although  some  proof  of  the  identity 
of  the  person  will  be  required  (/)  (1). 
Where  de-  Where  the  depositions  have  been  taken  on  interrogatories,  under 

C^'Sk  haVC  a  c00011"88*011  issuing  out  of  another  Court,  they  are  not  admissi- 
under  a  com-  D^e  without  the  production  of  the  commission,  under  the  authority 
minion.  0f  which  they  were  taken  (2) ;  unless  the  depositions  are  of  long 

standing,  so  that  the  commission  may  be  presumed  to  have  been 
lost,  in  which  case  they  are  evidence  by  themselves ;  but,  in  either 
case,  whether  the  depositions  are  of  a  recent  or  ancient  date,  there 
is  no  occasion  to  produce  the  bill  and  answer  (g). 

(b)  Williams  v.  Brodhead,  1  Sim.        («)  Ibid. 
151.  (/)  Ibid. 

(c)  Phil.  &,  Amos,  628.  (g)  Ibid.  629. 

(d)  Ibid. 

(1)  1  Greenl.  Ev.  §  516. 

(2)  1  Greenl.  Ev.  §  517;  Rowe  v.  Brenton,  6  B.  &  C.  737,  765. 
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It  is  to  be  remarked,  that  although  the  subject  of  the  admissi-  Proceedings  in 
bility  of  depositions  taken  in  other  suits,  has  been  noticed  in  this  y^^^T,, 
place,  it  must  not  be  understood  that  they  come  under  the  des- 
cription of  documentary  evidence  which  proves  itself,  they  must 
be  proved  like  all  other  copies  of  record,  not  under  seal  by  ex- 
amined copies;  office  copies  of  them  signed  by  the  officer  in 
whose  custody  they  are,  not  being  evidence  for  a  reason  above 
mentioned  (h). 

4.  It  has  been  before  stated,  that  the  Court  of  Chancery  pays 
attention  to  its  own  proceedings,  although  they  are  not  actually  re- 
corded (t)  (1).  In  illustration  of  which,  it  may  be  stated,  that  all 
the  proceedings  of  the  Court  which  are  required  as  evidence  in 
the  cause,  may  be  used  as  such,  without  further  testimony  to  estab- 
lish them  than  the  production  of  the  proceeding  itself,  or  of  an 
office  copy  of  it,  signed  by  the  officer  in  whose  custody  such  pro- 
ceeding properly  is,  according  to  the  practice  of  the  Court. 

Bat  although  it  is  the  general  rule  of  the  Court,  to  pay  attention cannot  be 

to  its  own  proceedings,  it  will  not  in  ail  cases  permit  them  to  be  ^er^      U 
read  at  the  hearing  of  a  cause,  without  an  order  specifically  au- 
thorizing the  party  to  read  them.    The  cases  in  which  the  pro- unless 

oeedings  of  the  Court  may  be  read  without  an  order,  are  confined  J^enplace  in 
to  those  in  which  they  have  taken  place  in  the  cause  itself,  and  to  the  cause 
acta  of  the  Court,  such  as  decrees  or  orders  made  in  another  cause, ltself 
between  the  same  parties  (k). 

To  entitle  a  party  to  read,  at  the  hearing,  the  answers  or  deposi-  In  what  case 
tioas,  or  any  other  proceedings  taken  in  another  cause,  an  order  is  ^Jg^JJ* 
necessary,  even  though  the  suit  be  between  the  same  parties  (/)  (2). 
This  distinction  appears  to  have  arisen  from  the  former  practice  of 
the  Court,  which,  in  conformity  with  the  practice  of  Courts  of  Law, 
required  that  when  any  proceedings  in  one  cause  were  to  be  given 
in  evidence  in  another,  the  foundation  for  the  production  of  them 
should  be  laid  by  proving  the  bitl  and  answer  in  the  cause  in  which 
thej  were  taken  ;  gradually,  however,  this  rule  has  been  relaxed, 

rjk)  Ibid.    It  is  to  be  observed,  that  only  species  of  copy  which  can  be 

in  Williams  v.  Brodhead,  1  Sim.  151,  applicable  to  the  case. 
which  has  been  before  referred  to,  the        (t)  Ante,  p.  789. 
term  office  copy  has  been  introduced        (&)  Brooks  v.. Taylor,  Mob.  188. 
both  into  the  text  and  marginal  note        (I)  Hand.  114. 
for   A4  examined  copy,"  which  is  the 

(1)  The  final  decree  of  a  Court  of  Equity  may  be  given  in  evidence  in 
mother  suit,  although  such  decree  has  not  been  formally  enrolled.  Bates  v. 
Dolavan,  5  Paige,  299. 

(2)  See  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  363, 364,  note,  656  in  3  ib. 
934;  Green  v.  Green,  5  Ham.  (Ohio)  278. 
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Proceedings  in  and  as  the  Court  will  now,  as  we  shall  hereafter  see,  in  directing 


Chancery 


Decrees  or 
orders  in  an- 
other suit. 


When  they  are 
evidence. 


an  issue  to  be  tried  at  Law,  order  the  depositions  in  the  cause  to 
be  read  at  the  trial  of  the  issue,  so  as  to  dispense  with  the  strict 
proof  which  would  otherwise  be  required  of  the  bill  and  answer, 
—  so  in  the  case  of  reading  its  own  proceedings  in  another  suit, 
it  will  dispense  with  the  necessity  of  laying  the  regular  foundation 
for  such  proof  by  the  production  of  the  bill  and  answer,  by  mak- 
ing an  order,  that  the  party  shall  be  at  liberty  at  the  hearing,  to 
read  the  depositions  or  other  proceedings  in  the  former  cause : 
such  an  order  is  not  necessary  to  entitle  a  part  to  read  a  decree  or 
order,  because,  formerly,  decrees  and  orders  recited  the  pleadings 
upon  which  they  were  founded ;  and,  even  at  Common  Law,  no 
further  proof  of  them  was  required  (to). 

It  is  to  be  observed,  that  a  decree  or  order  of  the  Court  of  Chan- 
cery, determining  a  matter  of  right,  is  good  evidence  as  to  that 
right,  not  only  against  the  party  against  whom  the  decree  was 
made,  but  against  all  those  claiming  under  him  (n)  (1).  But  al- 
though a  decree  between  other  parties  cannot  be  read  as  evidence, 
yet  it  may  be  read  as  a  precedent  (0).  And  it  is  not  in  any  case 
necessary,  in  order  that  it  should  be  admissible  as  evidence,  that 
the  parties  to  it  should  have  filled  the  relative  situations  of  plain- 
tiff and  defendant ;  if  the  present  plaintiff  and  the  defendant  were 
co-defendants  in  the  former  cause,  the  decree  in  that  cause  may 
be  read,  though  not  as  conclusive  evidence  (p).  "  It  frequently 
happens,"  observes  Lord  Hardwicke,  "  that  there  are  several  de- 
fendants, all  claiming  against  the  plaintiff,  and  having  also  dif- 
ferent rights  and  claims  among  one  another,  the  Court  then  makes 
a  decree  settling  the  rights  of  all  the  parties ;  but  a  declaration 
for  that  purpose  could  not  be  made,  if  this  objection,  ((viz.)  to 
receiving  the  decree  as  evidence,  because  made  between  co-defen- 
dants,) holds,  which  would  be  very  fatal,  as  it  would  occasion  the 
splitting  one  cause  into  several  "  (q). 


(m)  Phil.  &  Amos,  619. 

(n)  Borough  v.  Whichcote,  3  Bro. 
P.  C.  595. 

(0)  Austen  v.  Nicholas,  7  Bro.  P. 
C.  9. 


(p)  Poulterers'  Company  v.  As- 
kew, 2  Ves.  89. 

(0)  Ibid.  Vide  etiam,  Cfaamley  v. 
Lord  Dunsany,  2  Sch.  &  Lef.  710 ; 
Farquarson  v.  Seton,  5  Russ.  45. 


(1)  See  1  Greenl.  Ev.  §  522,523,  536;  1  Phil.  Ev.  (CowenA  HilTsed. 
1839)  358,  note,  639  in  2  ib.  915,  et  seq.  For  the  mode  of  proving  decrees 
and  answers  in  Chancery,  see  1  Greenl.  Ev.  §  511,  512. 

A  decree  in  Chancery,  being  the  act  of  a  Court  of  a  sister  State,  must  be 
authenticated  according  to  the  statute  of  the  United  States,  1790,  May  26, 1 
U.  States  Stat,  at  Large,  122  (1  Greenl.  Ev.  §  504)  to  be  admissible  in  evi- 
dence.   Barbour  v.  Watts, 2  A.  K.  Marsh,  290. 
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The  depositions  of  witnesses,  which  have  been  taken  in  another  Depositions  in 
cause  between  the  same  parties  (1),  may,  as  well  as  other  proceed-  a^^f^^ 
ings  in  another  cause,  be  read  at  the  hearing  by  order.     Thus  Depositions  in 
evidence  which  has  been  taken  in  a  cross  cause  may,  by  order,  another  suit. 
be  read  at  the  hearing  of  the  original  cause  (r) ;  and  vice  versa,  In  cross  cau- 
provided  the  point  in  issue  is  the  same  in  each  case.     Where  the 
matter  in  issue  is  not  the  same,  the  depositions  taken  in  one  cause, 
cannot  be  read  in  the  other ;  thus  where  a  bill  was  filed  for  tithes, 
and  the  defendant  set  up  a  modus  of  lid.  for  every  tenth  lamb, 
"  and  so  in  proportion  for  a  less  number,"  and  afterwards  filed  a 
cross  bill  to  establish  his  modus,  but,  in  laying  his  modus,  did  not 
make  use  of  the  words  "  and  so  in  proportion,  fyc."  he  was  not 
allowed,  at  the  hearing,  to  read  the  depositions  taken  in  the  origi- 
nal cause,  as  evidence  in  the  cross  cause,  (although  he  had  ob- 
tained an  order  to  warrant  it,)  because  the  modus  set  up  in  the 
cross  bill  was  different  from  that  insisted  upon  in  his  answer  to 
the  original  bill  (s). 

With  respect  to  evidence  in  cross  causes,  the  general  rule  is,  Witnesses 

that  witnesses  cannot  be  examined  in  a  cross  cause  upon  matters  an^ned^^" 

in  issue  in  the  original  cause,  after  publication  in  the  latter  cause  cross  cause 

has  passed  :  and  in  the  recent  case  of  Pascall  v.  Scott  (t ),  (Lord  after  publica- 

*  lion  in  original 

Ljndhurst  affirmed  upon  appeal  an  order  of  the  V.  C.  of  England,  cause. 

for  the  suppression  of  depositions,  taken  in  a  cross  cause  without 
leave  of  the  Court,  after  publication  had  passed  in  the  original 
cause,  where  they  related  principally,  but  not  exclusively  to  mat- 
ters in  issue  in  the  original  cause. 

Depositions  of  witnesses  in  the  cross  cause,  to  matters  not  put  To  matters  not 
in  issue  by  the  original  cause,  may  however  be  read,  notwithstand-  JJJjlJJJJj !° 
ing  they  have  been  taken  after  publication  passed  in  the  original 
cause  (u).  And  where  neither  party  has  examined  witnesses  in 
the  original  cause,  the  depositions  of  witnesses  taken  in  the  cross 
suit  to  matters  put  in  issue  by  the  original  cause,  may  be 
read  (z). 

In   order  to  entitle  a  party  to  read  the  depositions  taken  in  Cannot  be  read 
another  cause,  it  is  necessary  that  the  person  against  whom  they  against ^hom8 

are  offered  in  evidence,  or  the  person  under  whom  he  claims,  they  are  read 

were  a  party 
(r)  Lubiere  v.  Genou,  2  Ves.  579.        (u)  Welford  v.  Beazley,  ubi  supra.  or  Priv7- 
(j)  Christian  v.  Wrenn,  Bunb.  321.        (z)  Ibid. 
(t)  1  Ph.  110  ;  12  Sim.  550. 

(1)  Brooks  v.  Cannon,  2  A.  K.  Marsh.  525. 
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Depositions,  should  have  been  a  party  to  such  other  cause  (y)  (1).  Where 
'  Suit.  tne  person  against  whom  the  evidence  was  offered,  was  neither  a 
v^^-v-^^  party  to  such  other  cause,  nor  privy  to  a  person  who  was  a  party, 
the  depositions  taken  in  that  cause  cannot  be  read.  Thus  where 
a  father  is  tenant  for  life  only,  depositions  taken  in  a  cause  to 
which  he  was  a  party,  cannot  be  read  against  his  son  who  claims 
as  tenant  in  tail  (z). 

The  rule  with  regard  to  reading  depositions  in  another  suit,  ap- 
pears to  be  the  same  as  that  with  respect  to  reading  verdicts  at 
Common  Law,  viz.,  "  that  nobody  can  take  a  benefit  by  it,  who  had 
not  been  prejudiced  by  it  had  it  gone  contrary  "  (a)  (2).  Thus 
it  has  been  held,  that  if  A.  prefers  his  bill  against  B.,  and  B.  ex- 
hibits his  bill  against  A.  and  C,  in  relation  to  the  same  matter, 
and  a 'trial  at  Law  is  directed,  C.  cannot  give  in  evidence  the  de- 
positions in  the  cause  between  A.  and  B.,  but  the  trial  must  be 
entirely  as  of  a  new  cause  (6).  This  rule  appears  to  be  some- 
what at  variance  with  what  is  stated  in  Coke  v.  Fountain  (c)  to 
be  a  common  one,  viz.,  that  where  one  legatee  has  brought  his 
Sccus,  in  the  bill  against  an  executor,  and  proved  assets,  and  afterwards  another 
b^aleiatee  ,e£atee  D«ng8  *"■  oiU> tliat  tne  last-named  legatee  should  have  the 
after  decree  benefit  of  the  depositions  in  the  former  suit,  though  he  was  not  a 
for  another.  partv  to  it .  but  it  ig  to  fa  observed,  that  the  case  of  the  legatee 
is  different  from  the  case  of  a  plaintiff  in  ordinary  circumstances ; 
for  although  the  legatee  was  not  actually  a  party  to  the  original 
suit,  yet  he  was  so  virtually ;  his  interest  in  the  first  suit  having 
been  represented  by  the  executor.  In  fact,  in  the  case  of  the 
legatee,  the  suit  is  in  pari  materia  ;  and,  with  respect  to  the  sub- 
ject in  dispute,  the  plaintiff  in  the  second  suit  stands  in  the  same 

(v)  Mackworth  c.  Penrose,  1  Dick.        (a)  Gilbert  on  Evid.  28 ;  Ball.  N . 

50;  Eade  v.  Lingood,  1  Atk.  204;  P.  232. 

Humphreys  v.  Pensam,  1  M.  &  C.        (b)  Rush  worth  v.  Countess  of  Pem- 

580.  broke,  Hardr.  472;   for  the  reason 

(z)  Peterborough  v.  Norfolk,  Prec.  why  a  verdict  is  not  evidence  for  or 

in  Cha.  212 ;  Coke  v.  Fountain,  1  against  a  person  who  was  not  a  party 

Vera.  413.  to  it,  vide  Phil.  &  Amos,  514. 

(c)  1  Vera.  413. 


(1)  Gresley  Eq.  Ev.  (Am.  ed.)  185, 186 ;  1  Phil.  Ev.  (Cowen  A  Hill's  ed. 
1839)  364  and  notes  in  2  ib.  934,  935;  Harrington  «.  Harrington,  2  How. 
701 ;  Payne  v.  Coles,  1  Munf.  373 ;  Dale  v.  Rosevelt,  1  Paige,  35 ;  Roberts 
v.  Anderson,  3  John.  Ch.  376. 

(2)  See  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  325,  327,  note  571  in  2  ib. 
818 ;  Baring  v.  Fanning,  1  Paine,  C.  C.  549 ;  Harrington  «.  Harrington,  2 
How.  701 ;  Payne  v.  Coles,  1  Munf.  373;  Dale  v.  Rosevelt,  1  Paige,  35. 
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situation,  with  regard  to  the  defendant,  as  the  plaintiff  in  the  first.  Depositions, 
The  same  principle  appears  to  have  been  acted  upon  in  other  *'  guit 
cases,  besides  those  of  legatees ;  thus  in  Terwit  ».  Gresham  (d),  v^~n/~^_' 
depositions  taken  in  an  old  cause,  where  the  same  matters  were 
under  examination  and  in  issue,  were  permitted  to  be  read,  al- 
though the  plaintiff  and  those  under  whom  he  claimed  were  not 
parties  to  a  former  cause,  inasmuch  as  the  terre  tenants  of  the 
same  lands  were  then  parties ;  and  so  even  at  Law,  in  the  case 
of  tithes,  an  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in 
a  suit  instituted  by  a  vicar  against  the  rector  and  others,  owners 
of  the  lands,  was  evidence  in  an  action  for  tithes,  by  a  succeed- 
ing rector,  against  the  owners  or  occupiers  of  the  same  lands  (e). 
In  like  manner,  in  a  late  case,  before  Sir  Anthony  Hart,  in  Ire- 
land (f),  depositions  which  had  been  taken  in  a  suit  by  one  ten- 
ant in  common  against  another  were  admitted  in  evidence,  in  a 
suit  by  another  tenant  in  common,  against  the  same  defendant 
(g).  In  such  cases,  however,  it  must  be  proved,  that  the  deposi- 
tions are  touching  the  same  land  or  tithe  (A). 

It  seems  not  to  be  important  what  character  the  individual,  Rule  M  t*5" 
against  whom  the  depositions  in  the  former  suit  are  offered,  sua-  fendant«. 
tained  in  that  suit,  whether  that  of  plaintiff  or  defendant,  provided 
he  had,  in  such  character,  an  opportunity  of  cross-examining  the 
witness.     If  he  was  a  party  to  the  first  suit  as  a  co-defendant,  and 
becomes  a  plaintiff  in  the  second  suit,  making  his  co-defendant  in 
the  first  suit  a  defendant,  he  may,  if  such  co-defendant  sets  up  the 
same  defence  that  he  did  in  the  original  suit,  read  the  evidence 
taken  in  that  suit  against  such  co-defendant.     Thus,  where  the 
creditors  of  a  testator  filed  their  bill  against  the  residuary  legatees, 
and  also  against  a  purchaser  from  the  testator,  praying  to  have 
their  debts  paid,  and  the  conveyances,  alleged  to  have  been  exe- 
cuted by  the  testator  to  the  purchaser,  set  aside  for  fraud,  &c,  and 
obtained  a  decree  accordingly  ;  and  afterwards  the  residuary  lega- 
tees filed  another  bill  against  the  purchaser,  praying  for  an  account 
of  the  residue  and  to  set  aside  the  conveyances,  —  upon  the  ques- 
tion arising,  whether  the  depositions  taken  in  the  former  cause  as 
to  the  fraud,  &c,  in  obtaining  the  conveyances,  could  be  read  in 
the  second  cause,  for  the  legatees  against  the  purchasers,  who 

(d)  1  Cha.  Ca.  73.  Gwill.  701 ;  Earl  of  Sussex  v.  Tern- 

(e)  Lad v  Dartmouth  v.  Roberts,  pie,  1  Lord  Raym.  360. 
16  East,  336 ;    vide  etiam,  Travis  v.         '  ~    ~ 
Chaflenor,  3  Gwill.  1237;  Ashby  v. 
Power,  ib.  1239 ;  Benson  v.  Olive,  2  Bunb.  110. 


(/)  Byrne  v.  Frere,  2  Moll.  157. 
(g)    Bishop  of  Lincoln   v.  Ellis, 
iinb.  110. 
(A)  Benson  v.  Olive,  Bunb.  284. 
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Depositions,  were  co-defendants  in  the  former  cause,  Lord  Keeper  Wright  and 
'suit.  tf16  Master  of  the  Rolls  were  of  opinion,  that  as  there  was  the 
^-^^-"w  same  question  and  the  same  defence  in  both  the  causes,  the  de- 
positions ought  to  be  read  (t). 

And  so  where  a  bill  is  filed  for  the  performance  of  trusts,  and 
settling  the  rights  of  all  parties,  upon  which  a  decree  is  made,  not 
only  the  decree,  as  we  have  seen,  but  the  depositions  taken  in  that 
suit  may  be  read  in  a  subsequent  suit  as  between  persons  who  were 
co-defendants  in  the  first  suit ;  — whether  such  depositions  are  con- 
clusive or  not  is  another  matter  (&). 

Besides  the  instances  above  stated,  there  are  other  exceptions  to 

the  rule  which  requires  that  depositions,  &c.  should  be  admitted 

as  evidence  only  between  the  original  parties  to  the  suit  and  their 

privies ;  these  occur  principally  in  cases  of  hearsay  evidence  or 

reputation,  as  in  questions  of  custom,  or  of  the  right  to  tolls,  &c 

The  nature  of  these  exceptions  is  fully  explained  in  Mr.  Phillips's 

Treatise  on  the  Law  of  Evidence  (/) ;  and  it  is  only  necessary 

here  to  add,  that  the  same  exceptions  will,  in  most  cases,  apply  to 

the  rule  before  laid  down  as  to  the  reading  of  depositions  in  a  cause 

in  Equity  where  the  person  for  or  against  whom  they  are  offered 

in  evidence,  was  neither  a  party  nor  a  privy  (I). 

Wot  necessary     ft  mQy  De  gtated  here,  that  where  the  depositions  of  witnesses  in 

that  witnesses  ,      *    .  _       ,        ,  .         ,     F 

should  be  dead,  another  suit  are  offered  to  be  read  at  the  hearing  against  persons 

who  were  parties  to  such  other  suit,  or  those  claiming  under  them, 
it  does  not  appear  to  be  necessary  that  the  witnesses,  whose  depo- 
sitions were  offered  to  be  read,  should  be  proved  to  be  dead.  This 
appears  to  have  been  the  effect  of  the  determination  of  the  House 
of  Lords  in  the  City  of  London  v.  Perkins  (m),  and  of  Sir  John 
Leach,  V.  C,  in  Williams  v.  Broadhead  (*).  In  a  subsequent  case, 
however,  (Carrington  v.  Carnock  (o),)  the  V.  C.  of  England  seems 
to  have  entertained  a  different  opinion  from  that  expressed  by  Sir 
J.  Leach,  in  Williams  v.  Broadhead  ;  and  it  is  to  be  remarked,  that 
at  Law,  the  depositions  of  a  witness,  taken  in  a  suit  in  Chancery, 
cannot  be  read  if  the  witness  is  alive,  even  though  he  is  unable  to 
attend  by  reason  of  Bickness  (p)  (2).    It  is,  however,  to  be  ob- 

(*)  Nevil  t>.  Johnson,  2  Vera.  447.  (m)  3  Bro.  P.  C.  602. 

(k)  Poulterers*   Company  v.  As-  (n)  1  Sim.  151. 

kew,  2  Ves.  89,  90.  (o)  2  Sim.  567. 

(0  Phil.  &  Amos,  575,  246.  (p)  Phil.  &  Amos  on  Evid.  577. 

(1)  See  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  246,  248,  364,  and'notes. 

(2)  See  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  363  and  note,  654  and  655 
in  2  ib.  933 ;  Gretley  Eq.  Ev.  (Am.  ed.)  186, 187. 
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served,  that  the  personal  examination  in  Court,  to  which  a  witness   Depositions, 
is  subjected  at  Law,  renders  it  much  more  important  that  he  should      '  guit.. 
be  examined  again,  than  it  is  in  Equity,  where  the  depositions  are  v^p-n/~^»' 
taken  in  all  cases  in  secret. 

Some  doubt  seems  to  hare  been,  at  one  time,  entertained  whether 
the  depositions  of  witnesses,  taken  in  a  cause  where  the  bill  had 
been  subsequently  dismissed,  could  be  read  at  the  hearing  of  an- 
other cause,  and  the  rule  appears  to  have  been  laid  down,  that  if  Rule  where 
the  dismissal  was  upon  merits,  yet  evidence  of  the  facts  which  ^n*2ji.hM 
have  been  proved  in  the  cause  may  be  used  as  evidence  of  the  same  missed, 
facts  in  another  cause  between  the  same  parties  (q) ;  but  where 
a  cause  has  been  dismissed,  not  upon  merits,  but  upon  the  ground 
of  irregularity,  (as,  for  instance,  because  it  comes  on  by  revivor, 
where  it  ought  to  have  come  on  by  original  bill,)  so  that  regular- 
ly there  was  no  cause  in  Court,  and  consequently  no  proofs  prop- 
erly taken,  such  proofs  cannot  be  used  (r)  (1).  If,  however,  up- 
on a  bill  to  perpetuate  testimony,  the  cause  should  be  set  down 
for  hearing,  and  the  bill  dismissed  because  it  ought  not  to  have 
been  set  down,  the  plaintiff  may,  notwithstanding  the  dismissal, 
have  the  benefit  of  the  depositions  (5). 

An  order  for  leave  to  read  at  the  hearing,  the  depositions  or  pro-  Order  to  read 
ceedings  in  another  cause,  is  granted  upon  motion  or  petition  at  &%°*1  0XM' 
the  Rolls  without  notice,  and  must  be  served  upon  the  adverse 
party,  who  may,  if  there  is  any  irregularity  in  it  or  in  the  mode 
in  which  it  has  been  obtained,  apply  by  motion  to  discharge  it. 
As,  however,  it  is  possible  that  the  irregularity  of  such  an  order 
may  not  appear  till  it  is  acted  upon  at  the  hearing,  when  it  would 
be  too  late  to  discharge  it,  the  order  is  always  made  with  a  "sav- 
ing of  just  exceptions  "  (f ),  the  effect  of  which  is  to  leave  it  open 
to  the  party  against  whom  the  evidence  is  offered  to  make  any  objec- 
tion to  the  reading  of  evidence  under  it  which  the  nature  of  the 
case  will  admit  in  the  same  manner  that  he  might  have  done  had 
no  such  order  been  made. 

It  is  to  be  observed,  that,  in  Coke  v.  Fountain  («),  the  defend- not  made 

ant  applied,  by  motion,  to  be  at  liberty  to  read  at  the  hearing,  de-  ^'lth.out 

(q)  Lubiere  v.  Genou,2  Ves.  579.  162.    Vide  etiam,  Vaughan  ».  Fitx-  cePtioII8•,, 

(  r  )  Backhouse   v.  Middleton,  1  gerald,  1  Sen.  &  Lef.  316. 

Cha.  Ca.  173-175;  3  Cha.  Rep.  33;  (t)  Hand.  114, 115. 

9  Freem.  132.  (u)  1  Vera.  413. 

(#)  Hall  v.  Hoddesden,  2  P.  Wms. 

(1)  Oresley  Eq.  Ev.  (Am.  ed.)  187;   1  Phil.  Ev.  (Cowen  4t  HUl's  ed. 
1839)  365 ;  Hopkins  «.  Strump,  2  Harr.  &  John.  301. 
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another  Suit. 


Office-copies 
may  be  used, 
in  Chancery, 


if  prop- 
erly signed. 


Proceedings 
in  Chancery, 
how  proved  at 
Law ;  distinc- 
tion between 
criminal  and 
civil  cases. 


positions  made  in  another  cause  where  the  plaintiff's  father  was  a 
party,  but  the  Court  refused  to  make  any  other  order  than  the  com- 
mon one  saving  just  exceptions  (1). 

It  may  be  remarked  here,  that,  as  at  Law,  depositions  are  evi- 
dence as  an  admission  against  a  party  to  the  suit,  or  for  the  pur- 
pose of  contradicting  a  witness,  without  proof  of  the  bill  and  an- 
swer (x) ;  so  it  is  presumed,  that,  in  Equity,  depositions  in  a  for- 
mer suit  may  be  read  for  the  same  purpose  without  an  order. 

By  the  general  Orders  of  the  Court  it  is  directed,  that,  where 
either  party,  plaintiff  or  defendant,  obtains  an  order  to  use  the  de- 
positions of  witnesses  taken  in  another  cause,  the  adverse  party 
may  likewise  use  the  same  without  further  order,  unless  he  be,  up- 
on special  reason  shown  to  the  Court  by  the  party  first  desiring  the 
same,  inhibited,  by  the  same  order,  so  to  do  (y). 

As  the  Court  will  give  credit  to  its  own  records  and  proceedings, 
so  it  will  give  credit  to  office-copies  of  such  records  or  proceed- 
ings, signed  by  the  proper  officer  having  the  custody  of  them. 
When,  therefore,  proceedings  or  depositions  in  another  cause,  in 
the  Court  of  Chancery,  are  ordered  to  be  read  as  evidence  at  the 
hearing,  it  will  be  sufficient  to  produce  the  office-copies  of  them ; 
such  office-copies,  however,  must  be  signed  by  the  proper  officer, 
otherwise  they  cannot  be  read  (z). 

If,  however,  at  the  hearing  of  a  cause,  it  should  be  found  that 
the  office-copy  of  a  proceeding  which  one  party  relied  upon  as  ev- 
idence, has  not  been  properly  signed,  the  Court  will  allow  the 
cause  to  stand  over  for  the  purpose  of  procuring  the  proper  signa- 
ture ;  and  where  an  information  came  on  for  hearing,  and  the  re- 
lators failed  in  their  proof,  because  the  office-copy  of  an  answer, 
proposed  to  be  read  by  them,  was  not  signed  by  the  proper  officer, 
and  the  Master  of  the  Rolls  thereupon  dismissed  the  information 
with  costs  :  the  dismissal  was,  upon  appeal,  reversed  (a). 

With  respect  to  the  production  of  proceedings  in  Chancery  up- 
on trials  in  Common  Law  Courts,  it  may  here  be  observed,  that 
there  is  a  difference  between  criminal  and  civil  cases ;  in  the  for- 
mer it  is  necessary  that  the  original  record  should  be  procured,  in 
the  latter  a  copy  proved  by  the  person  putting  it  in  to  have  been 


(x)  Phil.  &  Amos  on  Evid.  629. 
(y)  Beames's  Ord.  194. 


{%)  Attorney-general  v.  Milward* 
1  Cox,  437. 
(a)  Ibid. 


(1)  Gresley  Eq.  Ev.  (Am.  ed.)  185,186. 
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examined  with  the  original  record  is  sufficient  (b) ;  and  for  this  Depositions  in 

innthf>r  fintt 

reason,  Lord  Langdale,  M.  R.,  refused  an  application  for  produc- 
tion of  the  original  depositions,  at  the  time  of  a  civil  action. 

Where  it  is  necessary  that  records  should  be  produced  at  any 
place  out  of  the  Court  of  Chancery,  the  Clerk  of  records  and 
Writs  mast  attend  with  them,  and  the  5th  Order  of  1842  provides 
for  the  payment  of  his  costs  in  such  a  case  (c). 


The  documents  which  have  been  before  enumerated  as  requir-  Deeds,  Ac. 
ing  no  evidence  to  prove  them,  are  all,  either  in  a  greater  or  less  JJ^1*  yem 
degree,  public  documents ;  private  documents,  which  are  thirty 
years  old  from  the  time  of  their  date,  also  prove  themselves  (d). 
This  rule  applies,  generally,  to  deeds  concerning  lands,  and  to 
boads,  receipts,  letters,  and  all  other  writings,  the  execution  of 
which  need  not  be  proved,  provided  they  have  been  so  acted  upon, 
or  brought  from  such  a  place,  as  to  afford  a  reasonable  presump- 
tion that  the j  were  honestly  and  fairly  obtained  and  preserved  for 
use,  and  are  free  from  suspicion  of  dishonesty  (e).  Lord  Chief 
Baron  Gilbert,  however,  upon  this  point,  says,  that  "  if  posses- 
sion hath  not  gone  along  with  a  deed,  some  account  ought  to  be 
given  of  the  deed,  because  the  presumption  fails,  where  there  is 
no  possession  "  (f)  (1) ;  and  he  adds  a  caution,  that "  if  there  is 
any  blemish  in  an  ancient  deed,  it  ought  to  be  regularly  proved,  or 
where  it  imports  a  fraud  ;  as  where  a  man  conveys  a  reversion  to 
one,  and  afterwards  conveys  it  to  another  "  (g)  (2). 

(*)  Hennell  v.  Lyon,  1  B.  A  Aid.  («)  Phil.  &  Amoe  on  Evid.  652. 

182.  Vide  etiam,  as  to  letters,  Fenwick  v. 

(e)  Attorney-general  v.  Ray,  6  Reed,  Mad. &  Geld. 8. 

BeaT.  335.  (/)  Gilb.  on  Evid.  102. 

(d)  Phil.  &  Amos  on  Evid.  650.  (?)  Ibid. 


(1)  GresWyEq.Ev.  (Am.  ed.)  124,125;  1  Phil.  Ev.  (Cowen  <fc  Hill's 
ed.  1839)  477,  note,  903  in  3  ib.  1310  et  seq.  and  oases  cited  ;  1  Greenl.  Ev. 
§  21,  570,  and  cases  cited ;  M'Kenire  t.  Fraser,  9  Sumner's  Vesey,  5,  note 

It  is  not  necessary  to  call  the  subscribing  witnesses,  though  they  be  living. 
Jackson  v.  Christmas,  4  Wendell,  277,  282,283  ;  Fetherly  v*  Waggoner,  11 
Wendell,  603 ;  1  Greenl.  Ev.  §  21, 570 ;  Jackson  v.  Blanshan,  3  John.  292 ; 
Winn  v.  Patterson,  9  Peters,  674,  675;  Bennet  9.  Runyon,  4  Dana,  422, 
424;  Cook  v.  Torton.  6  Dana,  110:  Thurston  v.  Masterton,9  Dana,  233 ; 
Hinde  v.  Vattier,  1  M'Lean,  115;  Northop  *.  Wright,  24  Wendell,  221;  1 
Phil  Et.  (Cowen  &  Hill's  ed.  1839)  478. 

(2)  1  Phil.  Ev.  (Cowen  A  Hill's  ed.  1839)  477,  note,  906  in  3  ib.  1317, 
1318;  1  Greenl.  Ev.  §  21,  570 ;  Gresley  Eq.  Ev.  (Am.  ed.)  124, 125. 
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Deeds,  &c ,        The  rule  of  computing  the  thirty  years  from  the  date  of  a  deed 

old. ear"  *s  e<laally  applicable  to  a  will  (A).     Some  doubt  appears  formerly 

v^*~*v^w  to  have  been  entertained  on  this  point,  on  the  ground  that  deeds 

We1  to  wM^  take  effect  from  their  execution»  but  wills  from  the  death  of  the 
testator  (t).      In  R  and  iff  v.  Parkins  (k),  Lord  Eldon  observes, 

"  that,  in  a  Court  of  Law,  a  will  thirty  years  old,  if  possession 
has  gone  under  it,  and  sometimes  without  possession,  (but  always 
with  possession)  if  the  signing  be  sufficiently  recorded,  proves  it- 
self; but  if  the  signing  be  not  sufficiently  recorded,  it  would  be  a 
question,  whether  the  age  proves  its  validity ;  and  then  possession 
under  the  will,  and  claiming  and  dealing  with  the  property  as  if  it 
had  passed  under  the  will,  are  cogent  reasons  for  proving  the  due 
signing  of  the  will,  though  it  be  not  recorded  "  (1). 
but  not  it  appears  to  be  doubted,  whether  the  seal  of  a  Court  or  corpo- 
rations. corp°"  ration  is  within  the  rule  as  to  thirty  years ;  and  in  Rex  ».  The  In- 
habitants of  Bathwick  (/),  Lord  Tenterden  said,  "  that  it  might 
be  argued  that  it  was  not  within  the  principle  of  the  rule,  because, 
although  the  witnesses  to  a  private  deed,  or  persons  acquainted 
with  a  private  seal,  may  be  supposed  to  be  dead,  or  not  capable  of 
being  accounted  for,  after  such  a  lapse  of  time ;  yet  the  seals  of  Courts 
and  of  corporations,  being  of  a  permanent  character,  may  be  prored 
by  persons  at  any  distance  of  time  from  the  date  of  the  instrument 
to  which  they  are  affixed  u  (m)  (2). 


Section  II. 

Of  Documentary  Evidence  —  which  does  not  prove  itself. 

Proof  of  docu-      Having  pointed  out  the  species  of  documentary  proofs  which 

ments  gen-       may  be  used  in  Courts  of  Equity,  without  the  aid  of  any  other  evi- 

aTat^Law!*1116  dence  to  authenticate  them,  or  which,  in  other  words,  "  prove 

themselves ; "  the  next  subject  for  consideration  is  the  nature  of 

(A)  Mann  v.  Ricketts,  7  Bear.  93 ;  (A)  6  Dow.  P.  C  202. 

Doe  v.  fiurdett,  4  Ad.  &  E.  1.  (I)  2  Barn.  &  Adol.  648. 

(t)  Phil.  &,  Amos  on  Evid.  652 ;  (m)  Phil.  &  Amos  on  Evid.  652. 
M'tf enire  v.  Fraser,  9  Ves.  5. 

(1)  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  503;  1  Greenl.  Ev.  §  21,  and 
cases  in  notes,  §  570,  and  note ;  Jackson  v.  Blanshan,  3  John.  292 ;  Doe  v. 
Deakin,  3  C.  &  P.  402;  Doe  v.  Wolley,  8  B.  &  C.  22. 

(2)  1  Greenl.  Ev.  §  570. 
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the  proofs  requisite  to  enable  a  party  to  make  use  of  documents  Wills  of  Real 
which  do  not  come  under  the  same  description.  This  branch  of  *^* 
the  subject,  however,  is  far  too  extensive  for  the  present  Treatise, 
and  must,  therefore,  be  passed  over  with  the  simple  observation, 
that,  except  in  a  few  instances,  which  will  be  pointed  out,  the  rules 
which  affect  it  are  the  same  as  those  which  are  applicable  to  the 
same  description  of  subjects  in  Courts  of  Common  Law,  and  may 
be  found  by  referring  to  any  of  the  many  excellent  Treatises  on 
Evidence  which  have  been  published. 

With  respect  to  the  cases  in  which  different  rules  prevail,  in  Rules  in 
Courts  of  Equity,  from  those  which  are  adopted  at  Law,  the  most  t^^i  ™ w\ns 
important  are  those  of  wills,  devising  real  estates  (1).     At  Law,  it  of  real  estate, 
is  sufficient  to  examine  one  witness  to  prove  a  will,  if  he  can  prove 
the  due  execution  of  it,  unless  it  is  impeached  (n)  (2) ;  but,  in  Where  suit  is 
Equity,  in  order  to  prove  the  will  against  the  heir,  all  the  witnesses  to  establil,n  lt 

(it)  Seton  on  Decrees,  cites  Peake's  Evid.  401. 

(1)  The  Courts  of  Probate  in  Massachusetts  have  complete  jurisdiction 
over  the  probate  of  wills,  of  both  real  and  personal  estate,  and  their  decrees 
are  conclusive  upon  all  parties,  and  not  re-examinable  in  any  other  Court. 
Tompkins  v.  Tompkins,  1  Story  C.  C.  547.  See  Osgood  v.  Breed,  12  Mass. 
525,533,  534 ;  Laughton  *.  Atkins,  1  Pick.  535,  547,  548,  549.  So  in  Con. 
necticut.  Bush  v.  Sheldon,  1  Day,  170 ;  Brown  v.  Lannan,  1  Conn.  476. 
So  in  Rhode  Island.  Tompkins  v.  Tompkins,  1  Story  C.  C.  547.  So  in 
New  Hampshire.  Poplin  v.  Hawke,  8  N.  Hamp.  124.  So  in  Ohio.  Bailey 
v.  Bailey,  8  Ohio,  239.  See  as  to  Kentucky,  Robertson  v.  Barbour,  6  Mon- 
roe, 527 ;  case  of  Wells's  will,  5  Litt.  273.  In  North  Carolina,  said  to  be 
prima  facie  evidence.  Stanley  v.  Kean,  Taylor,  73.  Illinois,  see  Robert- 
son v.  Barbour,  6  Monroe,  527,  528.  Alabama,  see  Tarver  v.  Tarver,  9 
Peters,  174. 

It  is  not  necessary  in  Virginia  that  a  will  should  be  proved  in  a  Court  of 
Probate  in  order  to  give  it  validity  as  a  will  at  law.  Bogwell  v.  Elliot,  2 
Rand.  196. 

As  to  New  York,  see  Dubois  v.  Dubois,  6  Cowen,  494  ;  2  Rev.  St.  57,  § 
7,  ib.  58,  §  15. 

See  further  on  this  subject,  1  Jarman  on  Wills,  (Perkins's  ed.)  23,  note 
02),  and  cases  cited. 

(2)  2  Greenl.  Ev.  §  694 ;  Jackson  v.  La  Grange,  19  John.  386;  Dan  v. 
Brown*  4  Cowen,  483 ;  Jackson  v.  Betts,  6  Cowen,  377 ;  Turnipseed  v. 
Hawkins,  1  M'Cord,  272. 

In  Pennsylvania,  two  witnesses  are  required  in  proof  of  every  testamen- 
tary writing,  whether  in  the  general  probate,  before  the  Register  of  wills,  or 
upon  the  trial  of  an  issue  at  common  law j  and  each  witness  must  separately 
depose  to  all  the  facts  necessary  to  complete  the  chain  of  evidence,  so  that 
no  link  may  depend  upon  the  credibility  of  but  one.  Lewis  v.  Maris,  1  DaJl. 
278 ;  Hock  v.  Hock,  4  Serg.  &  R.  47.  And  if  there  are  three  witnesses,  and 
the  proof  is  fully  made  by  two  only,  it  is  enough  without  calling  the  third. 
Jackson  v.  Vandyke,  1  Cox,  28 ;  Fox  v.  Evans,  3  Teates,  506.  But  if  one 
or  both  witnesses  are  dead,  the  will  may  be  proved  by  the  usual  secondary 
evidence.    Miller  v.  Caruthers,  1  Serg.  &  R.  205. 
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Wills  of  Real  must  be  examined  (o)  (1).    In  Powell  v.  Cleaver  (p),  Lord  Thui- 
s^H^^s  low  seems  to  have  doubted  the  rule ;  but  in  Bootle  v.  Blundell  (©;), 
Lord  Eldon  affirmed  it. 

This  rule,  although  general,  admits  of  necessary  exceptions,  and 
perhaps  does  not  apply  where  the  will  is  not  wholly,  but  only  par- 
tially, in  question  (r).     The  rule  also  does  not  apply  in  cases  where 
one  of  the  witnesses  is  dead  (s),  or  is  abroad ;  in  which  cases  proof 
of  his  handwriting  has  been  held  sufficient  ({).    It  seems,  howev- 
er, that  in  such  a  case  the  more  regular  course  is  not  to  declare 
the  will  proved,  but  to  enter  the  evidence  of  the  witnesses  as  read, 
and  then  to  direct  the  trusts  of  the  will  to  be  carried  into  execu- 
tion (ti).    Where  a  witness  has  become  insane  (z),  or  has  not  been 
heard  of  for  many  years,  and  cannot  be  found,  his  evidence  has 
been  dispensed  with  (y). 
Where  suit  is      It  is  also  necessary,  in  Equity,  where  the  object  of  the  suit  is 
not  to  establish  to  establish  a  will  against  the  heir,  to  prove  the  sanity  of  the  tes- 
U'  tator  (z)  (2). 

We  have  before  seen  (a),  that  in  some  cases  where  the  proof  of 
a  will  is  defective,  liberty  will  be  given  to  exhibit  interrogatories 
to  supply  the  defect    And  the  Court  is  now  by  the  general  orders 


J8 


Jo)  Bootle  9.    Blundell,    19  Ves.  Ves.  454,  where  it  wu  held,  that  a 

>;  Coop.  137,  S.  C.    Vide  etiam,  commission  should  hare  been  sent  to 

Ogle  v.  Cook,  J  Ves.  177;    Town-  examine  the  witness  abroad ;  but  the 

shend  v.  Ives,  1  Wils.  216;  Builen  «.  rule  in  Carrington  v.  Payne,  seems 

Michel,  2  Pri.  491.  to  be  the  one  now  acted  upon.    6e- 

(/»)  2  Bro.  C.  C.  504.  ton  on  Decrees,  83. 

(qj  Ubi  supra.  («)  Hare  v.  Hare,  5  Bear.  690. 

(r)  Per  Lord  Eldon  in  Bootle  v.        (x)  Bernett  v.  Taylor,  9  Ves.  381. 
Blundell,  19  Ves.  505.  (y)   James  v.  Parnell,    Turn.   & 

(s)  Ibid.  Russ.  417;    M'Kenire  9.  Fraser,  9 

(t)  Lord  Carrington  v.  Payne,  5  Ves.  5. 
Ves.  411     Vide    etiam,   Billing    v.        (z)  Harris  v.  Ingledew,  3  P.  Wme. 

Brooksbank,  cited  19  Ves.  505 ;  Fitz-  93 ;  Wallis  v.  Hodgeson,  2  Atk.  56. 
herbert  v.  Fitzherbert,  4  Bro.  C.  C.         (a)  Ante,  p.  504. 
231;    and  Grayson  v.  Atkinson,  2 


(1)2  Greenl.  £v.  §  694,  and  note.  Any  person  interested  in  the  estate  of 
the  testator,  may  insist  upon  the  production  of  all  the  subscribing  r~^ 


to  a  will,  at  the  probate  thereof,  if  they  are  living,  and  subject  to  the  process  of 
the  Court.  Chase  v.  Lincoln,  3  Mass.  236.  If  it  be  impossible  to  procure 
any  one  of  the  witnesses,  or  he  has  become  incompetent,  the  Court  will  pro- 
ceed without  him  ex  necessitate  ra,  and  resort  to  the  next  best  evidence  of 
whioh  the  case  will  admit.  lb. ;  Sears  v.  Bellingham,  12  Mass.  358 ;  Brown 
r.  Wood,  17  Mass.  68.  See  Swift  v.  Wiley,  1  B.  Monroe,  116;  Brown  v. 
Chambers,  Hayes  Ezch.  597.  See  Powell  v.  Cleaver,  2  Bro.  C.  C.  (Per- 
kins's ed.)  504,  note  (0) ;  Lord  Carrington  v.  Payne,  5  Sumner's  Vesey, 
404,  Perkins's  note  (a),  and  cases  cited. 
(2)  Ante,  991,  notes. 
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expressly  entitled  to  carry  the  trusts  of  a  will  into  execution  with-  Wills  of  Real 
out  declaring  the  will  well  proved  (6).  Estate. 

Although,  where  a  will  is  to  be  established  against  an  heir,  the 
general  rule,  iu  Equity,  is,  that  it  must  be  proved  by  all  the  wit- 
nesses, or  by  producing  evidence  of  their  death  and  handwriting, 
&c. ;  the  same  rule  does  not  apply  when  proof  of  the  will  is  re- 
quired for  other  purposes,  t.  e.  merely  to  enable  it  to  be  read  as  a 
legal  instrument ;  in  such  cases,  one  witness  to  prove  it  is  suffi- 
cient (c).  So,  also,  if  the  object  of  the  suit  is  only  to  appoint  new 
trustees  to  execute  the  trust  of  the  will,  one  witness  will  be  all 
that  is  required  (d). 

It  is  to  be  remarked,  that  however  clearly  a  will  may  be  proved  Right  of  heir 
upon  the  interrogatories,  the  heir  at  law  may  still  claim,  as  a  t0  "* isaue 
right,  an  issue  devisavit  vel  non  (e) ;  and  that  the  rule  that  all  the 
witnesses  must  be  examined,  extends  also  to  the  trial  of  the  issue 
before  the  jury  (/).  In  Tatham  v.  Wright  (g),  however,  where 
the  bill  was  not  filed  by  the  devisee  to  establish  the  will,  but  by 
the  heir  to  set  it  aside,  the  defendant  called  one  witness,  and 
produced  the  other  two,  offering  them  to  the  plaintiff  to  call  and 
examine  them,  which  he  declined,  not  wishing  to  make  them  his 
own  witnesses  ;  upon  a  motion  for  a  new  trial,  which  was  twice 
argued,  once  before  Sir  John  Leach,  M.  R.,  and  secondly  before 
Lord  Brougham,  C,  assisted  by  Lord  Chief  Justice  Tindal,  and 
Lord  Lyndhurst,  C.  B.,  the  cause  was  held  to  have  been  suffi- 
ciently tried  (1). 

With  Tespect  to  wills  of  copyhold  estates,  it  seems  that  it  is  not  Wills  of  copy- 
the  practice  to  establish  them  against  the  heir  at  law  (A).  What  hold  estate9- 
will  be  a  sufficient  proof  of  them  to  induce  the  Court  to  act  upon 
them  when  their  validity  is  not  admitted  by  the  heir  at  law,  does 
not  seem  quite  clear.  Lord  Eldon,  however,  took  occasion  to  ob- 
serve, that  according  to  the  old  practice  of  the  Court,  the  fact  of 
the  probate  of  a  will  by  the  Ecclesiastical  Court  was  not  evidence 
that  copyhold  estates  would  pass  by  it  ($'). 

(b)  See  ante,  p.  281;   Seton  on  («)    Pemberton  9.  Pemberton,  11 

Decrees,  83 ;  Binneld  v.  Lambert,  1  Ves.  53. 

Dick.  337;  Bird  v.  Butler,  ib.  notis;  (/)    Bootle  v.  Blundell,  19  Ves. 

Fitzherbert  v.  Fitzherbert,  4  Bro.  C.  505;  Coop.  137,  S.  C. 


C.  231 ;  Wood  9.  Stane,  8  Pri.  615.  (g)  2  Ruse.  &.  M.  1. 

~    "  "  (X)  Archer  v.  Sli 

llSim.507,S.C. 


(e)  Concannon  v.  Cruise,  2  Moll.        (A)  Archer  v.  Slater,  10  Sim.  624 ; 


(<T)  Wood  t>.  Stane,  8  Pri.  613.  (1)  Jervaise  v.  Duke  of  Northum- 

berland, 1  J.  &  W.  570. 


(1)  Greeley  £q.  £v.  (Am.ed.)  123, 124  ;  2  Greenl.  Ev.  §  < 
86 
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Wills  of  Real      Whilst  we  are  upon  the  subject  of  proving  wills,  it  is  as  well  to 
^^1^^,  mention  a  practice,  which  appears  to  be  peculiar  to  Courts  of 
Production  of  Equity,  for  compelling  the  production  of  the  original  wills,  where 
original  will,    they  have  been   deposited   in   the  registry  of  an   Ecclesiastical 
ow  o     me  .  £jourt     jn  ajj  0tner  cases,   where  an  original  record,  or  instru- 
ment in  the  nature  of  a  record,  is  required  to  be  produced  in  the 
Court  of  Chancery,  the  practice  is,  to  procure  the  attendance  of 
the  proper  officer,  (in  whose  custody  it  is  deposited,)  with  the  origi- 
nal record  or  instrument  required  ;  and  the  same  may  be  done 
with  respect  to  wills.     The  Court,  however,  will,  it  seems,  in  the 
case  of  wills,  make  an  order  upon  the  officer  of  the  Ecclesiastical 
Court  to  deliver  the  original  will  to  the  solicitor  in  the  cause, 
upon  his  giving  security  (to  be  approved  by  the  judge  of  the  Court) 
to  return  it  safe  and  undefaced  within  a  particular  time  (£).     In 
Fauquier  v.  Tynte  (/),  Lord  Eldon  seemed  at  a  loss  to  account  for 
this  deviation  from  the  ordinary  course,  (which  he  thought  might 
be  inoperative  if  the  officer  of  the  Ecclesiastical  Court  refused  to 
obey  the  order,)  and  declined  to  extend  it  to  any  other  case  than 
that  of  a  will. 
When  the  ori-       There  are  several  cases  in  which  a  Court  of  Equity  has  estab- 
P11^  ®annot     lished  a  will  without  the  production  of  the  original,   where  the 
fact  of  the  will  having  been  proved  and  retained  abroad,  or  other 
circumstances  (m)  have  rendered  it  impossible  to  bring  the  origi- 
Secondary  evi-  nal  before  the  Court  (1).     But  it  seems  that  in  such  a  case, 
ten  "ofVwiU  8t"ct  Pro0^  °^  tne  execution  and  attestation  must  be  given,  un- 
less they  are  admitted,  or  unless  the  will  is  old  enough  to  prove 
itself  (n).     The  contents  of  the  will  must  be  proved  to  the  satis- 
faction of  the  Court,  and  in  the  absence  of  the  original  there 
are  various  means  of  secondary  evidence  applicable  for  this  pur- 
pose.    In  Pullan  v.  Rawlens  (o)   sufficient  secondary  evidence 
was  given,  by  means  of  a  copy  admitted  to  probate  in  this  coun- 

(k)   Morse  v.  Roach,  2  Strange,  (!)  7  Ves.292. 

961 ;  1  Dick.  65,  S.  C. ;  Frederic  v.  (m)  Ellis  v.Medlicott,  cited  4  Bear. 

Aynscombe,  1  Atk.  627;  Pierce  v.  144. 

Watkin,  2  Dick.  485 ;  Lake  v.  Cans-  (n)  Rand  v.  M'Macmahon,  12  Sim. 

field,  3  Bro.  C.  C.  263;  Forder  v.  553. 

Wade,  4  Bro.  C.  C.476;  Hodson  v.  (o)  4  Beav.  142,  where  the  caaes 

,  6  Ves.  135 ;  Ford  v. ,  ibid,  are  collected. 

802.    Vide  etiam,  2  Equity  Drafts- 
man, 362. 


(1)  A  codicil  fraudulently  destroyed  was  established  upon  parol  proof  of 
its  contents.    Clark  «.  Wright,  3  Pick.  67,  (2nd  ed.)  69,  note  (1),  and  < 
cited. 
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try,  certified  by  the  Registrar  of  the  place  where  the  original  Secondary  E?- 
was  deposited.  ^S^ 

Another  distinction  which  exists  between  the  practice  of  Courts 
of  Common  Law  and  of  Equity  in  matters  of  evidence,  relates  to 
proving  the  contents  of  documents,  in  the  hands  of  the  adverse 
party,  by  secondary  evidence.  The  grounds  upon  which  second- 
ary evidence  of  the  contents  of  written  documents  is  admitted, 
are  in  both  jurisdictions  the  same ;  namely,  that  the  party  has  not 
the  means  of  producing  them,  because  they  are  either  lost  or  de- 
stroyed, or  in  the  possession  or  power  of  the  adverse  party. 

At  Law,  where  it  is  not  known  till  the  time  of  trial  what  evi-  Practice  at 

Law 
dence  will  be  offered  on  either  side,  a  party,  in  order  to  entitle 

himself  to  give  secondary  evidence  of  the  contents  of  a  written  Notice  to  pro- 
document,  on  the  ground  of  its  being  in  the  possession  of  his  ad-  duce* 
versary,  ought  to  give  him  notice  to  produce  it ;  for  otherwise, 
non  constat ,  that  the  best  evidence  might  not  be  had  (1).  But 
even  at  Law,  when,  from  the  nature  of  the  proceeding,  the  party 
must  know  that  the  contents  of  a  written  instrument  in  his  posses- 
sion will  come  into  question,  it  is  not  necessary  to  give  any  notice 
for  its  production ;  and,  therefore,  in  an  action  of  trover  for  a 
deed  (p),  or  upon  an  indictment  for  stealing  a  bill  of  exchange  (q). 
it  has  been  held,  that,  without  previous  notice,  parol  evidence  may 
be  given  of  the  contents  of  the  instrument  which  is  the  foundation 
of  the  proceeding  (2). 

The  same  exception  to  the  general  rule  appears  to  be  equally  Practice  in 
applicable  in  Courts  of  Equity ;  for  there  it  is  held,  that  when,  p,JJy  TiTih  W 
either  from  the  pleadings  or  depositions,  a  party  is  apprized  that  prized  of  the 
it  is  the  intention  of  the  opposite  party  to  make  use  of  secondary  JJJJf^j^*0^^ 
evidence  of  the  contents  of  a  document  in  his  possession,  such  sec-  tents. 
ondary  evidence  may  be  used  at  the  hearing  without  serving  the 
party  in  whose  possession  it  is  with  notice  to  produce  it  (3).    This 
point  was  much  considered  by  Sir  W.  Grant,  M.  R.,  in  Wood  v. 
Strickland  (r),  where  a  witness,  who  had  been  examined  on  the 
part  of  the  defendant,  deposed  to  the  contents  of  a  certain  letter 
which  had  been  written  by  the  plaintiff  to  the  witness,  which  the 
witness  stated  that  he  had  himself  subsequently  returned  to  the 

(?)  How  v.  Hall,  14  East,  274.  (r)  2  Mer.  461. 

(f)  Aiekle's  case,  1  Leach,  330. 


(1)  1  Phil-  £▼•  (Cowen  &  Hill's  ed.  1839)  439,  et  seq.  3  ib.  1182,  note 
(834), and  cases  cited;  1  Greenl.  £v.  §  560. 

(2)  1  Phil.  Ev.  (Cowen  &.  Hill's  ed.  1839)  441,  442,  note  (843)  in  3  ib. 
1193;  1  Greenl.  Ev.  $  561. 

(3)  Gresley  £q.  Ev.  (Am.  ed.)  118. 
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when  admit- 
ted. 


Production  of 
document 
where  it  may 
convict  the 
party  of  a 
crime. 


In  what  man- 
ner written 
documents  are 
proved. 


Of  Evidence* 

plaintiff,  who  immediately  threw  it  into  the  fire  and  destroyed  it 
At  the  hearing,  an  objection  was  taken,  on  the  part  of  the  plaintiff, 
to  the  admissibility  of  this  evidence,  on  the  ground  that  there  was 
no  proof  of  the  letter  being  lost  or  destroyed,  nor  of  any  notice 
given  to  the  plaintiff  to  produce  it;  bat  the  objection  was  over- 
ruled by  the  Master  of  the  Rolls,  on  the  ground  that  the  plaintiff 
must  have  seen,  by  the  depositions,  that  the  evidence  of  the  case, 
set  up  by  the  bill,  consisted  of  certain  written  communications 
which  had  taken  place  on  the  subject  of  the  suit,  and  that  it  was 
impossible,  therefore,  that  he  could  have  been  taken  by  surprise, 
or  could  not  be  prepared  to  produce  any  letter  that  might  be  in 
his  possession.  His  Honor  observed,  that,  "  as  the  kind  of  notice 
given  before  a  trial  was  not  necessary,  so  neither  was  there  any 
mode  by  which  proof  of  it  could  be  regularly  given  at  the  hear- 
ing." The  same  opinion  as  to  the  practice  in  Equity  appears  to 
have  been  entertained  by  Lord  Manners  in  Ireland  (s).  It  is 
right,  however,  to  state,  that,  in  Hawkesworth  c.  Dewsnap  (t), 
the  V.  C.  of  England  came  to  a  decision  which  was  contrary  to 
that  in  Wood  v.  Strickland  («) ;  and  that,  in  Stulz  v.  Stulz  (z), 
he  referred  to  his  own  decision  in  Hawkesworth  o.  Dewsnap, 
though  he  expressed  himself  willing  to  have  the  point  again  ar- 
gued, in  order  that  the  practice  might  be  settled.  The  point, 
however,  was  not  argued,  the  objection  having  been  waived  And 
it  is  to  be  remarked,  that  his  Honor  has  held,  that  if  a  plaintiff 
has  proved  a  document  which  is  in  the  custody  of  a  defendant,  the 
defendant,  in  whose  custody  it  is,  is  bound  to  produce  it  at  the 
hearing,  although  he  has  not  been  served  with  an  order  to  that  ef- 
fect (y). 

It  may  be  mentioned,  with  reference  to  this  subject,  that,  in 
Parkhurst  v.  Lowten  (z),  Lord  Eldon  appears  to  have  thought, 
that  when  a  defendant  admitted  a  deed  to  be  in  his  possession,  but 
declined  to  produce  it,  on  the  ground  that  it  might  convict  him  of 
simony,  or  any  other  criminal  offence,  secondary  evidence  of  its 
contents  may  be  received.  The  question,  however,  still  remains 
to  be  decided. 

Where  written  documents,  which  are  not  admitted,  do  not  prove 
themselves,  they  must  be  proved  by  witnesses,  in  the  same  man- 
ner as  documents  of  a  similar  description  are  proved  in  trials  at 


32: 


£ 


•)   Lyne  v.  Lockwood,  2  Moll. 


(0  Cited  5  Sim.  460. 
(u)  Ubi  supra. 


(y) 


5  Sim.  460. 

Wheat  v.  Graham,  7  Sim.  61. 
(z)  2  Swanat.  213. 


Of  proving  Exhibits  by  Affidavit  or  viva  voce  at  the  Hearing.  1W5 

Law  (1).    The  witnesses,  however,  for  this  purpose  are  examined     Secondary 

•*i     V  *u  •  i-  •    •  •    Tu  lL  *      Evidence 

either  by  the  examiner  or  by  commissioners,  in  the  same  way  that   w}len  aamit- 

witnesses  are  usually  examined  in  causes  in  Equity,  except  in  cer-       Jed. 
tain  cases,  in  which  the  Court  will  permit  them  to  be  examined 
viva  voce  at  the  hearing. 

With  respect  to  cases  where  the  statutes  have  imposed  the  Objection  for 
necessity  of  a  document  being  stamped  before  it  is  tendered  in  \n  Equity. 
evidence,  there  does  not  seem  to  be  any  difference  between  the 
practice  at  Law  and  in  Equity ;  Lord  Lyndhurst,  acting  upon  this 
principle,  recently  refused  to  receive  parol  evidence  of  the  con- 
tents of  a  written  agreement  which  appeared  never  to  have  been 
stamped  (a). 


Section  III. 
Of  proving  Exhibits  by  Affidavit  or  viva  voce  at  the  Hearing. 

An  examination  viva  voce  at  the  hearing  is  admitted  in  certain 
cases  where  written  documents,  essential  to  the  justice  of  the  Viva  voe€- 
cause,  have  been  neglected  to  be  proved  before  publication  has 
passed  in  the  suit,  or  where  the  plaintiff*  finding  sufficient  matter, 
confessed  in  the  defendant's  answer  to  ground  a  decree  upon,  pro- 
ceeds to  a  hearing  of  the  cause  upon  bill  and  answer  only  (b)  (2). 
In  addition,  moreover,  to  this  privilege,  the  43rd  Order  of  August, 
1841,  has  recently  directed , that,  "  In  any  cases  ki  which  any  ex- 
hibit may,  by  the  present  practice  of  the  Court,  be  proved  viva  By  affidavit- 
voce  at  the  hearing  of  the  cause,  the  same  may  be  proved  by  the  af- 
fidavit of  the  witness  who  would  be  competent  to  prove  the  viva 
voce  at  the  hearing.'1 

Amongst  the  documents  which  may  be  proved  viva  voce  or  by  What  exhibit* 

affidavit,  may  be  classed  "  all  ancient  records  of  endowments  and  may  be  proved, 
.  vtve  voce,  and 

institutions,  whether  they  are  offered  to  be  proved  as  original  in-  by  affidavit. 

struments,  or  as  they  are  found,  collected,  and  recorded  in  ancient 


i 


a)  Smith  v.  Henley,  1  Ph.  391.        Prac.  Reg.  219 ;  Rowland  v.  Stargis, 
»  Hind.  369;   Feilder  v.  Cage,    2  H.  520. 


(1)  1  Greenl.  Ev.  §  569,  and  notes,  §  572,  et  seq.  and  notes;  1  Phil.  Ev. 
(Cowen  A  Hill's  ed.  1839),  464,  et  seq. ;  Greeley  Eq.  Ev.  (Am.  ed.)  118, 
119,  et  seq. 

(2)  Courts  of  Chancery  have  the  power  to  examine  witnesses  viva  voce, 
for  the  purpose  of  proving  certain  written  instruments.  Levert  v.  Redwood, 
9  Porter,  80 ;  Hughes  v.  Phelps,  3  Bibb,  199;  Gresley  Eq.  Ev.  (Am.  ed.) 
126;  Latting  v.  Hall,  9  Paige.  383;  Dana  v.  Nelson,  1  Aiken,  254.  See 
De  Peyster  v.  Golden,  1  Edw.  63. 

86* 
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Of  Evidence. 


What  may  be 

proved  viva 
voce  or  by  Affi- 
davit. 

Ancient  re- 
cords and 
writings. 


Copies  of  re- 
cords signed 
by  proper 
officer. 


Deeds,  letters, 
and  vouchers. 


Manner  of 
proof  viva  voce. 


Nothing  can 
be  proved  viva 
voce  that  re- 
quires any  evi- 
dence besides 
that  of  signa- 
ture (1); 


register-books  deposited  in  the  registries  of  the  archbishops  and 
bishops,  or  of  the  deans  and  chapters  of  collegiate  churches,  or  of 
the  Ecclesiastical  Courts,  bulls  of  the  popes,  records  from  the  Bod- 
leian, Harleian,  and  Museum  libraries,  or  from  any  of  the  public 
libraries  belonging  to  the  two  universities,  or  from  the  library  at 
Lambeth ;  all  or  any  of  which  ancient  documents  must  be  pro- 
duced by  those  persons  in  whose  immediate  custody  they  are,  who 
must  be  sworn  to  identify  the  particular  document  or  record  pro- 
duced in  his  custody  before  the  same  can  be  read  "  (c). 

So  in  like  manner  may  be  proved  as  exhibits,  office-copies  of 
records  (d)  from  any  of  the  Courts  at  Westminster,  or  from  the 
Ecclesiastical  Courts  of  Canterbury,  York,  &c,  or  of  grants  or  en- 
rolments from  the  rolls  or  other  records  deposited  there  or  in  the 
Tower,  or  of  records  or  proceedings  from  Courts  of  inferior  juris- 
diction in  England,  as  those  of  the  counties  palatine  of  Chester, 
Lancaster,  or  Durham,  or  of  the  Courts  of  Great  Session  in  Wales, 
or  of  the  Courts  of  the  two  universities,  or  of  the  city  of  London, 
or  of  the  Cinque  Ports  («). 

Deeds,  bonds,  or  other  instruments  which  require  proof  of  their 
due  execution  by  a  subscribing  witness  or  witnesses,  or  promissory 
notes,  bills  of  exchange,  letters,  or  receipts,  of  which  proof  must  be 
made  of  the  handwriting  of  the  person  writing  or  subscribing  the 
same,  are  all  considered  as  exhibits  and  may  he  proved  viva  voce  or 
by  affidavit. 

Upon  proving  a  deed  the  usual  questions  are  three.  Is  that  your 
handwriting  ?  Did  you  see  A.  B.  sign  this  deed  ?  Did  you  see 
him  deliver  it?  (/). 

It  is  to  be  observed,  that,  with  the  exception  of  documents  coming 
out  of  the  hand  of  a  public  officer  having  the  care  of  such  docu- 
ments, (which  are  proved  by  the  mere  examination  of  the  officer 
to  that  fact,)  no  exhibit  can  thus  be  proved,  that  requires  more  than 


(c)  2  Fowl.  Ex.  Pr.  157. 

(d)  The  office-copies  here  mention- 
ed mean  the  copies  of  those  records 
of  which  it  is  the  duty  of  proper  offi- 
cers appointed  by  the  law  to  furnish 
copies  for  general  use,  and  does  not 
mean  those  copies  which  it  is  the 
duty  of  the  officer  of  the  Court  to 
make  for  the  convenience  of  suitors 
in  that  Court,  such  as  the  ordinary 
office-copies  of  pleadings  and  deposi- 


tions in  the  Court  of  Chancery  and 
Exchequer,  which,  although  they 
are  admissible  in  the  Courts  to  which 
the  officer  belongs,  are  not,  as  we 
have  seen,  admissible  in  other  Courts 
without  further  proof  of  their  accura- 
cy. Ante,  p.  513  j  Phil.  &  Amos  on 
Evid.  614. 

(e)  See  note  (d),  p.  1026. 

(/)  Bowser  v.  Colby,  1  Hare,  132, 
n. 


(1)  See  Ellis  v.  Deane,  3  Moll.  63;    Emerson  v.  Berkley,  4  Hen.  A 
Munf.441. 
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the  proof  of  the  execution,  or  of  handwriting  to  substantiate  it;  if  What  may  be 
it  bejany  thing  that  admits  of  cross-examination  or  that  requires  any  s^^-^s 
evidence  besides  that  of  handwriting,  it  cannot  be  received  (g). 
This  rule  is  strictly  adhered  to;  and  in  many  cases,  where  an  in- 
strument which,  prima  facie,  appears  to  be  an  exhibit,  requires 
more  formal  proof,  it  cannot  be  received  as  one.     Thus,  in  the  case 
of  Earl  Pomfret  ».  Lord  Windsor  (A),  Lord  Hardwicke  refused  to 
admit  certain  receipts  to  be  proved  viva  voce,  although  ordinarily 
they  might  be  taken  as  exhibits;  because,  in  order  to  make  them  Nothing  that 
evidence  of  the  fact  they  were  intended  to  substantiate,  a  further  , 


eiamina- 


fact  must  have  been  proved,  which  the  other  side  would  have  a  tion  C1)* 
right  to  controvert  and  to  cross-examine  upon.  So  where  a  deed 
was  offered  in  evidence,  the  subscribing  witnesses  to  which  were 
dead,  and  witnesses  were  produced,  at  the  hearing,  to  prove  the 
handwriting  of  such  witnesses,  they  were  not  allowed  to  be  exam- 
ined, because  something  more,  viz.,  the  death  of  the  witnesses,  was 
necessary  to  be  proved  (t)  (2). 

For  the  same  reason,  a  will  of  real  estate  cannot  be  proved  viva  Therefore  will 
voce,  because,  besides  the  mere  execution  of  the  will,  the  sanity  of  canno'be  "° 
the  testator  must  be  established  (k).     The  V.  C.  of  England  has  pr°T6  ' 
also  ruled,  that  where  a  power  is  required  to  be  exercised  by  a  deed 
executed  in  the  presence  of,  and  attested  by  witnesses,  the  deed  by 
which  the  power  is  exercised  cannot  be  proved  viva  voce  at  the 
hearing  of  the  cause  (/).     So  where  a  book,  in  which  the  collector 
of  a  former  rector  had  kept  accounts  of  the  receipt  of  tithes,  was 

{g)  Lake  v.  Skinner,  1  Jac.  &  W.  ( t )  Bloxton  v.  Drewit,  Prec.  in 

9, 15.     It  seems,  however,  that  the  Cha  64. 

Court  will,  upon  the  suggestion  of  (It)  Harris  v.  Ingledew,  3  P.  Wms. 

counsel,  put  questions  to  a  witness  93;   Niblett  v.  Daniell,  Bunb.  310  ; 

who  is  examined  viva  voce.     Vide  2  Fowl.  Ex.  Pr.  188. 

Turner  v.  Burleigh,  17  Yes.  354.  (I)  Brace  v.  Blick,7Sim.  619. 

(fc)  2  Ves.  472. 

(1)  Ellis  v.  Deane,  3  Moll.  63;  Emerson  v.  Berkley,  4  Hen.  <fc  Munf. 
441 ;  Gresley  Eq.  Ev.  (Am.  ed.)  128. 

It  is  said  not  to  be,  strictly  speaking,  correct  to  say,  that  no  questions, 
which  will  admit  of  a  cross-examination,  may  be  asked  a  witness  thus  prov- 
ing exhibits ;  but  the  fact  is,  that  the  examination  is  restricted  to  three  or 
four  rery  simple  points,  such  as  the  custody  and  identity  of  an  ancient 
document  produced  by  a  librarian  or  registrar,  the  accuracy  of  an  office- 
copy  produced  by  the  proper  officer,  the  execution  of  a  deed  where  the  ex- 
aminant  is  the  attesting  witness,  the  hand-writing  of  a  letter,  or  receipt,  or 
promissory  note,  &c.  &c.     Gresley  Eq.  Ev.  (Am.  ed.)  126. 

(2)  Where  a  minor  is  a  party,  the  Court  will  not  permit  a  witness  to  be 
examined  viva  voce  at  the  hearing  of  the  cause,  to  prove  a  deed  or  exhibit, 
which  must  be  proved  at  the  office  by  an  examination  of  the  witness  upon 
interrogatories.    White  v.  Baker,  1  Irish  Eq.  382. 
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Of  Evidence. 


What  may  be 
proved. 


Documents 
impeached 
cannot  be  so 
proved. 


Sccus,  where 
the  validity 
only  is  in  ques- 
tion. 

Mortgage  deed 
in  foreclosure 
suit. 


Order  for. 


On  application 
of  the  party 
using  the 
exhibits. 


When  order 
has  not  been 
obtained. 


offered  to  be  proved  viva  voce,  it  was  rejected,  because,  besides 
proving  the  handwriting,  it  would  be  necessary  to  prove  that  it 
came  out  of  the  proper  custody,  aad  that  the  writer  was  the  col- 
lector of  the  tithes  (i»). 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it 
cannot  be  proved  viva  voce,  on  the  part  of  the  plaintiff,  against 
such  defendant  Thus  where  the  answer  of  one  of  the  defendants 
in  a  cause  insisted  that  a  covenant  was  fraudulently  inserted  in  a 
deed,  &c.,  Lord  Lyndhurst  refused  to  admit  such  deed  to  be 
proved  viva  voce  against  that  defendant,  although  he  held,  that  it 
might  have  been  so  proved  against  the  other  defendant,  who  had 
not  impeached  its  authenticity  (»).  So  where  a  bill  was  filed  for 
the  payment  of  an  annuity,  the  circumstances  under  which  the 
annuity-deed  was  executed  being  disputed  by  the  parties,  the  plain- 
tiff was  not  allowed  to  prove  the  deed  viva  voce  as  an  exhibit ; 
but  leave  was  given  to  file  interrogatories  for  that  purpose  (o). 

It  is  only,  however,  where  the  execution  or  the  authenticity  of  a 
deed  is  impeached,  that  it  cannot  be  proved  viva  voce ;  if  the 
validity  of  it  only  is  disputed,  it  may  be  so  proved  ( p). 

In  the  recent  case  of  Rowland  v.  Sturges  (q),  the  plaintiff  in  a 
foreclosure,  was  allowed  to  prove  by  affidavit  the  mortgage  deed 
under  which  he  claimed,  where  it  was  neither  admitted  nor  de- 
nied by  the  defendant. 

It  is  to  be  observed,  that  the  refusing  a  party  liberty  to  prove 
exhibits  viva  voce  at  the  hearing  of  a  cause  in  Equity  where  it  can 
be  done,  is  irregular  and  unprecedented  (r). 

It  is,  however,  necessary,  in  order  to  authorize  the  examination 
of  a  witness  viva  voce  at  the  hearing  of  a  cause,  or  by  affidavit 
(5),  that  the  party  intending  to  make  use  of  the  exhibits  should 
previously  obtain  an  order  for  that  purpose  (1).  This  order  is 
never  made  on  the  application  of  the  contrary  party,  but  may  be 
obtained,  by  the  party  requiring  it,  by  motion  in  Court  without 
notice,  or  by  petition  to  the  Master  of  the  Rolls  (f)  ;  and  it  is 
often  granted  during  the  hearing  of  the  cause  (u) ;  in  which  case 


(m)  Lake  v.  Skinner,  1  Jac.  &  W. 
9. 

(n)  Barfieldt>.Kelley,4Rusa.355. 

(o)  Mabur  v.  Hobbs,  1  Y.  &  C. 
Exch.  Rep.  585. 

(p)  Attorney -general  9.  Pearson, 
7  Sim.  303. 


ft)  2  Hare,  520. 

(r)  Edgworth  v.  Swift,  4  Bro.  P. 
C.658. 
(#)  Clare  v.  Wood,  1  Hare,  314. 
(t)  Graves  v.  Budgel,  1  Atk.  444. 
(ti)  Bank  o.  F&rques,  Amb.  145. 


(1)  See  Emerson  v.  Berkley,  4  Hen.  &  Munf.  441 ;  Barrow  v.  Rhine- 
lander,  1  John.  Ch.  559 ;  Greeley  Eq.  Ev.  (Am.  ed.)  126. 


Of  proving  Exhibits  by  Affidavit  or  viva  voce  at  the  Hearing.  1099 

the  cause  will  either  be  ordered  to  stand  over  for  the  purpose  of    Minne.r  of 
enabling  the  order  to  be  served  and  acted  upon,  or  if  the  witness       Proof 
is  in  Court,  it  may  be  acted  upon  immediately.  v^*v-^^ 

The  order,  when  drawn  up,  must  describe  the  exhibits  to  be 
proved  (!) ;  and  it  is  always  made  as  of  course,  "saving  all  just 
exceptions  "  (z). 

The  order  being  drawn  up,  passed,  and  entered,  a  copy  thereof  Service  of. 
must  be  served,  in  the  usual  manner,  upon  the  adverse  solicitor, 
two  days  previous  to  the  hearing  of  the  cause  (y). 

When  the  cause  is  called   on,  and  the  exhibit  required  to  be  Examination 
proved,  the  original  order  and  the  exhibit  described  therein,  to-  of  witness 
gether  with  the  witness  to  prove  the  same,  must  be  produced  to 
the  registrar  in  Court,  who  will  administer  the  usual  oath ;  the  procesa  to  corn- 
examination,  also,  of  the  witness,  as  to  the  execution,  &c,  is  per-  pel  attendance, 
formed  by  the  registrar  (z). 

It  may  not  be  unnecessary  to  mention  that  no  documents  but  Confined  to  the 
those  mentioned  or  described  in  the  order  can  be  thus  proved  at  mentioned. 
the  hearing ;  and  as  the  order  saves  just  exceptions,  all  objections  Saving  just 
which  can  be  taken  to  th$  admissibility  of  the  document  as  evi-  exceptione. 
dence  may,  then,  be  urged  by  the  opposing  party. 

The  attendance  of  an  unwilling  witness  to  prove  an  exhibit  at  ?l^Bato 
the  hearing,  may  be  enforced  by  process  of  subpoena,  which  is  to  ww, 
be  obtained  in  the  manner  which  will  be  hereafter  pointed  out 
with  regard  to  ordinary  subpoenas  ad  testificandum ;  and  must  be 
in  the  following  form : — 

Victoria,  Src. — To Greeting.     We  command  you,  [and 

every  of  you]  that  laying  all  other  matters  aside,  and  notwithstand- 
ing any  excuse,  you  personally  be  and  appear  before  our  Lord  High 
Chancellor,  [or  before  his  Lordship  or  Honor  the  Master  of  the 

Rolls,  or  Mr. ,  one  of  the  Masters  of  our  High  Court  of 

Chancery,  or  before  E.  F.  or  G.  H.  Commissioners  named  in  a 
commission  issued  to  them  for  that  purpose,]  at  such  time  and 
place,  as  the  bearer  hereof  shall  by  notice  in  writing  appoint,  to 
testify  the  truth  according  to  your  knowledge,  in  a  certain  suit 
now  depending  in  our  High  Court  of  Chancery,  wherein  ■ 

[and  others  or  another]  are  plaintiffs,  and [and  others  or 

another]  are  defendants,  on  the  part  of  the ;  [in  case  of  a duces 


tecum. 


(*)  Hind.  370.  (z)  lb.  371. 

&)  Ibid. 


(1)  Grealey  Eq.  Ev.  (Am.  ed.)  126. 
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Process,     subpama  duces  tecum,  add,  and  that  you  then  and  there  bring  with 

v^^**^x  you   and  produce,   &c]     And  hereof  fail  not  at  your  peril 

Witness,  &c.  (a). 

Service  of.  A  subpama  of  this  nature  requires  the  same  personal  service  as 

a  subpama  to  testify  in  other  cases ;  and  every  circumstance  to  be 

observed  in  serving  an  ordinary  subpama  ad  testificandum,  such  as 

tender  or  payment  of  sufficient  money,  to  pay  the  expenses  of  the 

witness,  &c,  must  be  observed  in  serving  this  (6). 

Notice  of  time       The  party  who  serves  the  subpoena  must,  at  the  same  time  that 
or  attendance,  i  ■»  i>  « 

he  serves  it,  deliver  to  the  witness  a  notice  in  writing  appointing 

the  time  and  place  for  the  witnesses'  attendance ;  with  respect  to 
which,  it  is  to  be  observed,  that  the  time  must  be  a  reasonable 
time  before  the  day  fixed  for  the  notice  (c). 
Production  of       It  may  be  noticed,  in  this  place,  that  where  one  party  has  proved 
Droof  r    wr*tten  documents  in  a  cause,  the  other  side  has  no  right,  upon 

that  ground,  to  call  for  an  inspection  of  them  before  the  hearing ; 
because  a  party  can  have  no  right  to  see  the  strength  of  his  ad- 
versary's case,  or  the  evidence  of  his  title  before  hearing ;  and, 
therefore,  where  a  defendant,  on  petition  at  the  Rolls,  had  obtained 
an  order  to  inspect  a  deed  which  had  been  proved  by  the  plaintiff, 
and  which  was  referred  to  by  the  deposition  of  one  of  his  witness- 
es, Lord  Hardwicke,  on  motion,  discharged  the  order  (d).  And  so 
where  a  defendant  had  proved  a  deed,  which  was  referred  to  in  the 
depositions,  Lord  Hardwicke  refused  to  make  an  order,  on  behalf 
of  the  plaintiff,  to  compel  the  defendant  to  produce  it  (e). 


PART   III.  — OP   ORAL  TESTIMONY. 


Sect.  I. —  Who  may  be  Witnesses  (I). 

Nature  of  oral       II.  Oral  or  unwritten  testimony  is  that  which  is  given  by,  or 
testimony.        taken  down  from,  the  mouth  of  living  witnesses. 

a)  Ord.  May,  1845,  Appx.  (<*)  Daren  v.  Daren,  2  P.  Wins. 

b)  Vide  post,  part  3,  sect.  4.  410. 
Hind.  372.  (e)  Hodson  v.  Earl  of  Warrington, 


8 


3  P.  Wins.  35. 


(1)  AJadge  cannot  be  a  witness  in  a  oause  on  trial  before  him.    1  Greenl. 
Ev.  §  364. 
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All  persons  are  competent  to  be  witnesses  in  Equity,  who  are   Recent  Stat- 
capable  of  being  witnesses  in  trials  at  Law  (1).  v^A^"w 

With  respect  to  the  cases  in  which  a  witness  is  deemed  incom-  Different 
petent  to  give  any  evidence  at  all,  they  have  been  stated  to  be  grounds  of  in- 
foar-fold,  viz. :  1st,  Where  the  witness  labors  under  a  defect  of compe  nce' 
understanding  (2) ;  2nd,  Where  he  refuses  to  take  an  oath,  or, 
from  defect  of  religious  opinion,  does  not  acknowledge  its  sanc- 
tion (3) ;  3rd,  Where  his  character  is  infamous,  in  consequence  of 
a  conviction  of  certain  crimes  (4) ;  and,  4th,  Where  he  is  inter- 
ested in  the  matter  in  issue.     It  is  not  intended,  in  the  present 
Treatise,  to  enter  into  the  two  first  causes  of  disqualification,  further 
than  as  they  may  be  incidentally  noticed  in  the  ensuing  sections. 
The  distinctions  arising  upon  them  are  in  fact  common  to  Courts, 
both  of  Law  and  of  Equity,  and  may  be  found  by  referring  to  the 
general  treatises  upon  the  subject  of  evidence  (5). 

The  3rd  (6)  and  4th  classes  of  disqualification  have  now  been 
abolished  by  the  6  &  7  Vic.  c.  85,  but  it  will  be  necessary  for  the 
purpose  of  understanding  the  application  of  this  statute  to  refer  to 
the  previous  practice  by  which  Courts  of  Equity  were  guided,  in 
permitting  and  prohibiting  the  examination  of  parties  to  the  re- 
cord. 

(1)  The  rules  of  evidence  are  the  same  in  Courts  of  Equity  as  in  Courts 
of  Law.  Morrison  v.  Hart,  2  Bibb,  5 ;  Lemaster  v.  Burckhart,  2  Bibb,  28 ; 
Dwight  v.  Pomeroy,  17  Mass.  303  ;  Reed  v.  Clark,  4  Monroe,  20 ;  Stevens 
v.  Cooper,  1  John.  Ch.  425 ;  Baugh  v.  Ramsey,  4  Monroe,  137 ;  Eveleth  v. 
Wilson,  15  Mass.  109. 

(2)  See  1  Greenl.  Ev.  §  365 ;  Gresley  Eq.  Ev.  (Am.  ed.)  237 ;  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  18,19,  notes  (47),  (48). 

As  to  the  competency  of  deaf  and  dumb  persons,  see  1  Greenl.  Ev.  §  366 ; 
State  t>.  De  Wolf,  8  Conn.  93 ;  Commonwealth  v.  Hill,  14  Mass.  207 ;  1 
Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  19,  and  note  (49). 

As  to  the  competency  of  children,  1  Greenl.  Ev.  §  367;  Gresley  Eq.  Ev. 
(Am.  ed.)  237 ;  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  19,  20,  notes  (50), 
(51),  (52). 

(3)  Gresley  Eq.  Ev.  (Am.  edj  237,  238;  1  Greenl.  Ev.  §  368-370,  and 
notes  and  cases  cited;  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  20-27,  and 
notes. 

(4)  1  Phil.  Ev.  (Cowen  &.  Hill's  ed.  1839)  27  to  36,  and  notes ;  Gresley 
Eq.  Ev.  (Am.  ed.)  238,  239 ;  1  Greenl.  Ev.  §  372  to  378,  and  notes. 

(5)  Ante,  1031,  notes. 

(6)  It  may  be  considered  as  now  generally  settled,  in  this  country,  that  it 
is  not  material  whether  the  witness  believes  that  the  Divine  punishment, 
which  is  the  consequence  of  perjury,  will  be  inflicted  in  this  world  or  in  the 
next  It  is  enough  if  he  has  the  religious  sense  of  accountability  to  the  Om- 
nicient  Being  who  is  invoked  by  an  oath.  1  Greenl.  Ev.  §  370,  and  note ; 
3  Phil.  Ev.  Cowen  &.  Hill's  notes,  1503,  notes  (53),  (55). 

In  Maine,  a  belief  in  the  existence  of  the  Supreme  Being  is  rendered  suffi- 
cient by  Statute,  1833,  ch.  58,  without  any  reference  to  rewards  and  punish- 
ment*.   Smith  v.  Coffin,  18  Maine,  157. 
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Recent  Stat-      The  6  &  7  Vict  c.  85,  enacts,  "  That  no  person  offered  as  a 
v^pp?Ly  witness  shall  hereafter  be  excluded  by  reason  of  incapacity  from 
6  &  7  Vict       crime  or  interest,  from  giving  evidence  either  in  person  or  by  de- 
c.  85.  position,  according  to  the  practice  of  the  Court,  on  the  trial  of  any 

issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising 
in  any  suit,  action,  or  proceedings,  civil  or  criminal,  in  any  Court, 
or  before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or 
person  having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  but  that  every  person  so  offered, 
may  and  shall  be  admitted  to  give  evidence  on  oath  or  solemn  affir- 
mation, in  those  cases  where  affirmation  is  by  law  receivable,  not- 
withstanding that  such  person  may  or  shall  have  an  interest  in  the 
matters  in  question,  or  in  the  event  of  the  trial  of  any  issue,  mat- 
ter, question,  or  inquiry,  or  of  the  suit,  action,  or  proceeding  in 
which  he  is  offered  as  a  witness  (1) ;  and  notwithstanding  that 

(1)  As  the  principle  of  this  statute  relating  to  incompetency  from  interest 
in  the  result  of  the  suit  has  not  been  generally,  if  at  all,  adopted  in  this 
country,  the  consideration  of  that  subject  is  still  a  matter  of  importance  here. 
The  reader  is  referred,  therefore,  to  the  learned  works  in  which  this  matter 
of  incompetency  from  interest  in  the  result  of  the  suit  is  discussed.  1  Green] . 
Ev.  §386,  et  seq.;  Gresley  Eq.  Ev.  (Am.  ed.)  248,  et  seq.;  1  Phil.  Ev. 
(Co wen  &  Hill's  ed.  1839)  54,  et  sea.  and  notes  referred  to. 

The  following  remarks  are  taken  from  a  former  edition  of  this  work. 

"  With  respect  to  the  rejection  of  evidence  by  witnesses  who  are  not  parties 
to  the  suit,  on  the  ground  that  they  are  interested  in  the  result,  the  princi- 
ples upon  which  Courts  of  Equity  proceed  are  the  same  as  those  of  the  or- 
dinary tribunals. 

"  The  interest  which  may  disqualify  a  person,  not  a  party,  from  giving 
•  evidence  at  law,  has  been  divided  into  direct  and  indirect.  The  rule,  however, 
of  Courts  of  Equity,  which  has  been  before  alluded  to,  as  requiring  the  pres- 
ence of  all  persons  who  have  a  direct  interest  in  the  subject-matter,  neces- 
sary upon  the  record,  renders  it  a  matter  of  rare  occurrence  that  the  deposi- 
tions of  persons  coming  under  the  first  of  these  distinctions  should  be  the 
subject  of  discussion,  unless  where  they  have  been  examined,  as  parties  to 
the  suit,  in  the  manner  hereafter  pointed  out.  Still,  however,  cases  may 
occur,  in  which  a  direct  interest  in  the  subject  may  belong  to  a  person  who 
is  not  a  party,  which  will  disqualify  him  from  giving  evidence.  Thus  a  re- 
siduary legatee  or  next  of  kin  are  incompetent  as  witnesses  in  a  suit  by  or 
against  an  executor  or  administrator,  where  the  effect  of  their  evidence  would 
be  to  increase  the  fund ;  and  upon  the  same  principle,  a  bankrupt  or  a  per- 
son who  has  taken  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors,  or 
a  creditor  of  a  bankrupt  or  insolvent  debtor,  is  an  incompetent  witness  in  a 
suit  for  his  assignees.  So  in  suits  by  or  against  corporations,  individual 
members  are  incompetent,  where  they  have  an  interest,  as  members  of  the 
corporation,  in  the  subject-matter.  In  all  these  cases,  the  individual,  al- 
though not  in  a  situation  to  be  a  party  to  the  record,  has  a  direct  interest  in 
the  result  of  the  suit,  which,  unless  released,  or  in  some  other  manneT  got 
rid  of,  will  render  him  an  incompetent  witness. 

"  But  a  direct  and  immediate  benefit  from  the  result  of  the  suit  was  not 
formerly  the  only  species  of  interest  which  rendered  a  witness  incompetent 
to  give  evidence  ;  for,  until  the  passage  of  a  recent  act,  (3  A  4  W.  4,  c.  42, 
ss.  26,  and  27,)  which  has  effected  a  material  alteration  in  the  law  in  this 
respect,  witnesses  who  were  neither  parties  to  the  record,  nor  had  any  direct 
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such  person  offered  as  a  witness  may  have  been  previously  convict-      Recent 
ed  of  any  crime  or  offence,  provided  that  this  act  shall  not  render      Statute- 


interest  in  the  event  of  the  suit,  were  often  rendered  incompetent,  by  reason 
of  an  indirect  interest  in  the  record  with  reference  to  some  subsequent  suit 
lor  or  against  the  witness  himself,  in  which  the  decision  obtained  upon  the 
testimony  of  the  witness  might  be  made  use  of  as  evidence  in  favor  of  his 
right  in  such  suit.  Thus  if  the  issue  in  a  suit  were  on  a  right  of  common, 
which  depended  on  a  custom  pervading  the  whole  manor,  a  person  claiming 
a  right  under  this  custom  was  incompetent  to  give  evidence  on  behalf  of  the 
party  to  the  particular  suit,  who  relied  on  the  existence  of  the  custom;  for 
although,  in  this  case,  the  witness  would  gain  no  immediate  benefit  from  the 
termination  of  the  particular  suit,  the  record  in  that  suit  would  be  evidenoe 
in  a  subsequent  action  by  or  against  the  witness  for  the  trial  of  the  same 
right.  So  also  in  an  action  in  which  an  issue  arose  concerning  the  exist- 
ence of  a  cnstom  to  take  a  certain  toll  from  fishermen  frequenting  a  particu- 
lar cove,  it  was  decided  that  a  fisherman,  who  was  not  a  party  to  the  action, 
but  who  frequented  the  same  cove,  and  who  would  have  been  liable  to  pay 
toll  under  the  custom,  was  an  incompetent  witness  for  the  purpose  of  dis- 
proving the  existence  of  the  custom ;  for  here,  also,  although  no  immediate 
gain  or  loss  could  result  to  the  witness  from  the  immediate  event  of  the  par- 
ticular suit,  yet  if  a  subsequent  action  was  brought  against  himself  for  not 
paying  toll,  the  record  of  the  verdict  in  the  former  action  would  be  evidence 
for  or  against  the  witness  in  the  subsequent  action. 

"  Before  quitting  the  subject  of  the  competency  of  witnesses,  it  is  right  to 
mention  a  point  in  which  the  rules  of  Courts  of  Equity  differ  from  those  of 
the  Common  Law  Courts,  and  that  is,  upon  the  effect  of  cross-examination  • 
in  waiving  an  objection  to  competency.  At  law,  a  party  waives  any  objec- 
tion to  the  competence  of  a  witness  by  pursuing  his  cross-examination  after 
the  witness  appears  to  be  interested.  Formerly,  the  inquiry  whether  a  wit- 
ness was  interested  could  only  be  made  upon  the  voir  dire  ;  now  if  the  in- 
terest comes  out  at  any  period,  his  evidence  is  rejected.  In  Chancery,  there 
is  no  such  opportunity  of  inquiring  into  the  competence  of  the  witness  by 
the  voir  dirt ;  and,  until  the  depositions  are  published,  it  cannot  be  known 
whether  the  witness  has  or  has  not  admitted  the  fact  upon  which  the  objec- 
tion arises.  The  waiver  at  law  arises  from  pursuing  the  examination  after 
the  objection  to  the  competence  of  the  witness  is  known,  but  it  is  difficult  to 
say  how  an  unknown  objection  can  be  waived.  The  witness  may  deny  all 
interest  in  the  cause,  and  upon  the  supposition  that  he  is  competent,  it  may 
be  very  material  to  the  other  party  to  cross-examine  him.  Under  these  cir- 
cumstances, the  principle  leads  to  this  conclusion,  that,  in  equity,  the  cross- 
examination  of  a  witness  in  utter  ignorance  of  his  having  given  an  answer  to 
an  interrogatory  showing  that  he  has  an  interest  in  the  cause,  cannot  amount 
to  a  waiver  of  the  objection  to  his  competence .  It  may  be  supposed,  from  the 
preceding  observations,  which  are  those  of  Sir  William  Grant,  that  the  rule 
there  laid  down,  that  the  cross-examination  of  a  witness  would  not  have  the 
effect  of  waiving  an  objection  to  his  competence,  is  applicable  only  to  cases 
in  which  the  party  cross-examining  is,  at  the  time,  ignorant  of  the  interest  of 
the  witness ;  this,  however,  is  not  the  case,  for,  even  where  it  was  apparent 
on  the  bill  itself  that  the  witness  was  interested,  (in  fact,  the  witness  was  a 
defendant,  but  had  disclaimed,)  the  circumstance  that  the  principal  defend- 
ant had  cross-examined  him  on  the  merits,  was  held  by  Sir  John  Leach,  M. 
R.,  to  be  no  waiver  of  the  objection. 

"  It  is  right,  however,  that  a  party  intending  to  object  to  the  evidence  of 
a  witness  whom  he  has  cross-examined,  should  do  so  at  the  earliest  oppor- 
tunity that  offers  itself;  he  should,  therefore,  take  the  objection  immediately 
opon  the  deposition  being  offered  to  be  read ;  if  he  permits  the  evidence  to 
be  read,  he  waives  the  objection  to  the  competency  of  the  witness." 

In  New  York  objections  to  the  testimony  of  witnesses  for  incompetency 
most  be  made  before  the  examiner.    Rule  of  Chancery,  85.    And  no  objec- 
87 
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Recent  Statute  competent  any  party  to  any  suit,  action  or  proceeding,  individual- 
ly named  in  the  record,  or  any  lessor  of  the  plaintiff  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment,  or  the  landlord  or 
other  person  in  whose  right  any  defendant  in  replevin  may  make 
cognizance,  or  any  person  in  whose  immediate  and  individual  be- 
half any  action  may  be  brought  or  defended  either  wholly  or  in 
part,  or  the  husband  or  wife  of  such  persons  respectively.  Pro- 
vided, that  in  Courts  of  Equity  any  defendant  to  any  cause  pend- 
ing in  any  such  Court  may  be  examined  as  a  witness  on  the  behalf 
of  the  plaintiff,  or  of  any  co-defendant  in  any  such  cause  saving 
just  exceptions,  and  that  any  interest  which  such  defendant  so  to 
be  examined  may  have  in  the  matters,  or  in  any  of  the  matters 
in  question  in  the  cause,  shall  not  be  deemed  a  just  exception  to 
the  testimony  of  such  defendant,  but  shall  only  be  considered  as 
affecting  or  tending  to  affect  the  credit  of  such  defendant  as  a  wit- 
ness "  (1). 


tion  to  the  testimony  of  a  witness  not  a  party  to  the  suit,  shall  be  made  at  the 
hearing,  unless  such  objection  was  made  before  his  testimony  was  closed, 
lb.  So  that,  where  the  interest  of  a  witness  is  of  such  a  nature  that  it  may 
be  released,  if  the  adverse  party  suffers  him  to  be  examined  without  objec- 
tion, and  waits  until  the  proofs  are  closed,  it  will  be  too  late  to  object  to  the 
competency  of  the  witness  at  the  hearing.  Town  v.  Needham,  3  Paige,  545 ; 
Mohawk  Bank  v.  Atwater,  2  Paige,  54. 

But  if  the  objection  is  made  in  season,  the  party  objecting  is  not,  by  cross- 
examining  the  witness,  precluded  from  moving  to  suppress  the  depositions, 
or  from  objecting  to  the  testimony  at  the  hearing.  Rogers  v.  Dibble,  3  Paige, 
238. 

And  where  the  interest  of  &  witness  does  not  appear  on  the  pleadings,  or 
upon  previous  testimony,  the  objection  may  be  raised  as  soon  as  the  facts  on 
which  it  is  founded  are  disclosed.  Rogers  v.  Dibble,  3  Paige,  238.  The  party 
may  also  at  the  time  of  the  examination,  raise  the  objection  that  the  witness  is 
interested  —  stating  in  what  that  interest  consists  —  and  it  will  then  be  suf- 
ficient if  the  party,  making  the  objection,  proves  the  facts  stated  as  the 
grounds  thereof,  at  any  time  before  the  proofs  in  the  cause  are  closed.  Rog- 
ers v.  Dibble,  3  Paige,  238  ;  Gregory  v.  Dodge,  4  Paige,  557. 

The  principle  of  the  rule  requiring  the  objection  to  be  made  in  season  is, 
that  the  party  may  have  an  opportunity  to  remove  the  interest  of  the  witness, 
by  release  or  otherwise.  Rogers  v.  Dibble,  3  Paige,  241 ;  Mohawk  Bank  v. 
Atwater,  2  Paige,  60. 

The  difference  in  reference  to  the  period  of  taking  objection  to  the  compe- 
tency of  the  testimony  of  witnesses,  between  the  New  York  and  the  Eng- 
lish practice,  results  from  the  difference  in  the  mode  of  examining.  In  Kew 
York,  the  parties  with  their  counsel  have  a  right  to  be  present  at  the  exam- 
ination of  witnesses  by  an  examiner,  2  Rev.  Stat  N.  T.  180,  §  89,  and 
such  examinations  are  public.  The  witnesses  are  to  be  examined, 
cross-examined,  and  re-examined  orally.  lb.  It  is  not  the  practice  in  that 
State  to  make  use  of  written  interrogatories  before  the  examiners,  as  is  done 
in  England,  although  there  is  nothing  in  the  New  York  statute  or  rules  to 
prohibit  it. 

(1)  The  reader  is  referred  to  the  authorities  cited  in  the  preceding  note. 


Who  may  be  Witnesses.  1035 

And  by  the  third  section  of  the  same  Act  it  is  enacted,  "  That  Parties  to  the 
nothing  io  this  Act  shall  apply  to  or  shall  affect  any  such  action 
or  proceeding  brought  or  commenced  before  the  passing  of  this 
Act." 

This  statute  seems  to  have  effectually  prevented  any  objection 
from  infamy  or  interest  ever  hereafter  being  taken  to  a  witness, 
not  a  party  to  the  record,  in  a  suit  commenced  after  the  passing 
of  the  Act. 

It  may,  however,  be  worth  while  to  mention,  that  a  previous  3  &  4  W.  IV. 
statute,  3  &  4  Will.  IV.  c.  42,  was  passed  for  the  purpose  of  ob- 
viating such  objections  to  the  competency  of  a  witness,  as  were 
founded  upon  an  indirect  interest  in  the  decision  of  the  cause ; 
but  the  provisions  of  this  statute  were,  after  some  doubt  upon  the 
subject,  ultimately  determined  not  to  be  applicable  to  Courts  of 
Equity  (A). 

With  respect  to  parties  to  the   record  we  have  seen  that  the  Act  does  not 

apply  to  enable 
statute  6  &  7  Vict.  c.  85,  expressly  enables  the  defendants  to  be  a  plaintiff  to  be 

examined,  either  on  behalf  of  the  plaintiff,  or  on  behalf  of  any  co-  examined. 

defendant,  but  it  does  not  enable  a  plaintiff  to  be  examined  either 

by  a  co-plaintiff,  or  by  any  of  the  defendants.     It  will,  therefore, 

be  necessary,  in  the  first  place,  to  consider  the  practice  of  Courts 

of  Equity  in  allowing  a  plaintiff  to  be  examined  as  a  witness  in 

the  canse  (1). 

(A)  Oliver  v.  Latham,  1  Ph.  408. 

(1)  The  following  note  is  taken  from  the  text  of  a  former  edition  of  this 


14  It  has  frequently  been  supposed,  that  in  the  rules  which  regulate  the  ad- 
mission or  rejection  of  the  evidence  of  parties  to  the  record,  Courts  of  Equi- 
ty differ  materially  from  Courts  of  Law ;  it  will  be  found,  however,  upon 
investigation,  that  the  differences  which  exist,  are  to  be  discovered,  princi- 
pally, in  the  practical  application  of  general  principles  in  the  several  juris- 
dictions, and  not  in  the  principles  themselves. 

14  The  incompetency  of  the  parties  to  the  record  in  actions  at  law  to  give 
evidence  in  the  suit,  appears  to  be  founded  upon  the  sole  ground  of  their  be- 
ing interested  in  the  event.  No  case  can  be  found,  in  which  the  testimony 
of  a  witness  has  been  rejected  at  law,  upon  the  objection,  in  the  abstract, 
that  he  was  a  party  to  the  suit ;  on  the  contrary,  many  may  be  produced  in 
which  parties  to  the  suit  have  been  brought  forward,  and  the  only  inquiry 
has  been,  whether  the  party  called,  was  interested  or  not,  and  the  admis- 
sion or  rejection  of  the  witness  has  depended  upon  this  inquiry.  Per  Tin- 
dal,  L.  C.  J.  in  Warrall  ».  Jones,  7  Bini.  398,  399. 

"  In  general,  however,  in  actions  at  law,  the  parties  to  the  record  are  in- 
terested either  in  the  questions  at  issue  or  in  the  costs,  and  it  therefore  sel- 
dom happens  that  they  are  competent  to  give  evidence  ;  aftd  this  has  given 
rise  to  the  general  notion,  that,  at  law,  a  party  to  the  record  is  inadmissible 
as  a  witness,  and  that  there  is  a  distinction  in  this  respect  between  the  rules 
of  Jaw  and  equity.  But,  even  at  law,  whenever  a  person  tendered  as  a  wit- 
ness, has  no  interest  in  the  event  of  a  suit,  he  will  be  competent,  although 
he  is  a  party  to  the  record.    And  the  rule  in  equity  is  the  same,  since  it  only 
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Parties  to  the      Before  the  statute,  both  in  Law  and  in  Equity,  a  plaintiff  was 
Record. 

Rule  before  the  admits  the  testimony  of  those  parties  who  are  not  interested  in  the  event  of 

statute  as  to      the  suit;  or  at  least  of  that  part  of  it  to  which  the  evidence,  they  are  called 

examination  of  upon  to  give,  applies." 

plaintiff.  See,  however,  upon  this  subject  of  the  inadmissibility  of  parties  to  the  suit 

at  law,  1  Greenl.  Ev.  §  329,  et  seq. ;  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839) 
69,  et  seq.  and  notes  referred  to. 

In  Chaffee  v.  Jones,  19  Pick.  260,  the  Supreme  Court  of  Massachusetts 
held,  that  in  an  action  against  a  principal  and  surety  upon  a  note  of  hand,  the 
principal,  after  having  been  defaulted,  was  a  competent  witness,  in  behalf  of 
the  surety,  to  disprove  his  liability.  Also  in  Bradlee  v.  Neal,  16  Pick.  501, 
it  was  held  by  the  same  Court,  that  in  an  action  on  contract  against  two  or 
more  persons,  a  defendant,  who  had  beerrdefaulted,  was,  with  his  consent,  a 
competent  witness  for  his  co-defendants.  These  cases  would  seem  to  con- 
flict with  the  doctrine,  that  a  party  to  the  record  is  an  incompetent  witness 
for  that  cause  merely,  and  would  also  go  to  remove  the  further  objection  of 
interest  in  the  witnesses,  were  it  not  that  these  cases  were  decided  upon  tfye 
provisions  of  the  Statute  of  Mass.  1834,  c.  189,  which  provides  for  the  dis- 
charge of  one  or  more  of  the  defendants  in  an  action  on  a  contract  and  for 
a  recovery  by  the  plaintiff  against  the  other  or  others,  when  it  appears  that  the 
former  had  not  entered  into  the  contract.  This  statute  is,  however,  no  longer 
in  force ;  and  the  weight  of  authority  in  Massachusetts  is  strongly  in  favor 
of  excluding  persons  as  witnesses  who  are  parties  to  the  record,  in  all  cases. 
See  Bull  v.  Strong,  8  Metcalf,  8, 10 ;  Commonwealth  v.  Marsh,  10  Pick.  57 ; 
Fox  v.Whitney,  16  Mass.  121 ;  Columbia  Manuf.  Co.  v.  Dutch,  13  Pick.  125. 
In  Chancery,  parties  to  the  record  are  subject  to  examination,  as  witnesses, 
much  more  freely  than  at  law.  A  plaintiff  may  obtain  an  order  as  of  course, 
to  examine  a  defendant,  and  a  defendant  a  co-defendant,  as  a  witness,  upon 
affidavit  that  he  is  a  material  witness,  and  is  not  interested  on  the  side  of  the 
applicant,  in  the  matter  to  which  it  is  proposed  to  examine  him ;  the  order 
being  made  subject  to  all  just  exceptions.  If  the  answer  of  the  defendant 
has  been  replied  to,  the  replication  must  be  withdrawn  before  the  plaintiff 
can  examine  him.  But  a  plaintiff  cannot  be  examined  by  a  defendant,  ex- 
cept by  consent,  unless  he  is  merely  a  trustee,  or  has  no  beneficial  interest 
in  the  matter  in  question.  Nor  can  a  co-plaintiff  be  examined  by  a  plaintiff, 
without  the  consent  of  the  defendant.  The  course  in  the  latter  of  such 
cases  is  to  strike  out  his  name  as  plaintiff,  and  make  him  a  defendant,  and  in 
the  former  to  file  a  cross-bill.  1  Greenl.  Ev.  §  361  j  1  Smith  Ch.  Pr.  343, 
344 ;  Eckford  v.  Dekay,  6  Paige,  565.  See  Hill  v.  Hall,  9  Gill  &  John.  81 ; 
De  Wolf  v.  Johnson,  10  Wheat.  367;  Gresley  Eq.  Ev.  (Am.  ed.)242,et 
seq. 

Where  one  party  is  examined  as  a  witness  against  another  party  in  the  same 
cause,  he  may  be  cross-examined  like  any  other  witness  by  the  party  against 
whom  he  is  called,  and  his  evidence  cannot  be  used  in  his  own  favor.  Ben- 
son v.  Le  Roy,  1  Paige,  122. 

But  where  a  party  is  examined  before  a  Master  in  relation  to  his  own 
rights,  and  the  examination  is  in  the  nature  of  a  hill  of  discovery,  he  can- 
not be  cross-examined  by  his  own  counsel,  nor  can  he  give  evidence  in  Jus 
own  favor,  any  further  than  his  answers  are  responsive  to  the  questions  put 
to  him.  lb.  He  may,  however,  accompany  his  answer  by  explanations  res- 
ponsive to  the  interrogatory,  which  may  be  necessary  to  rebut  any  improper 
inference  arising  from  such  answer.  lb.  See  Armsby  v.  Wood,  1  Hopk. 
229. 

A  party  may  be  a  witness  for  himself,  by  the  consent  of  his  adversary  ; 
and  his  deposition^  read  without  objection,  may  operate  for  him  as  well  as  for 
his  co-defendant,  especially  when  because  of  his  insolvency  he  has  no  real 
interest.    Fletcher  v.  Wier,  7  Dana,  356. 
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an  incompetent  witness  on  behalf  of  his  co-plaintiff  (t)  (1),  but  Parties  to  the 
apparently  for  no  other  reason,  than  that  his  liability  to  the  costs 
of  the  suit  necessarily  rendered  him  in  all  cases  interested  in  the 
result  (k).  Upon  the  same  principle,  a  prochein  amy  suing  for  an 
infant  was  incompetent  to  be  a  witness  for  the  plaintiff  in  either 
jurisdiction  (/)  (2). 

The  rule  which  prohibited  a  plaintiff  from  being  examined  as  a 
witness  on  behalf  of  his  co-plaintiff,  operated  as  long  as  the  plain- 
tiff's name  continued  on  the  record  ;  and,  therefore,  it  was  held, 
that  a  plaintiff  who  had  become  bankrupt,  could  not  be  a  witness 
on  behalf  of  his  assignees  who  had  filed  a  supplemental  bill, 
although  he  had  obtained  his  certificate,  and  had  released,  because 
be  was  still  liable  to  the  costs  of  the  original  bill  (wi).  If,  there- 
lore,  a  plaintiff  is  desirous  of  having  the  evidence  of  his  co-plain- 
tiff at  the  hearing  of  the  cause,  he  must  (unless  the  defendant 
will  consent  to  his  being  examined)  move  for  leave  to  strike  out 
his  name  as  co-plaintiff,  and  to  make  him  a  defendant  by  amend- 
ment ;  which,  as  we  have  seen,  will  be  permitted  even  without  the 
consent  of  the  defendant,  upon  the  plaintiff,  who  moves,  giving 
security  for  the  costs  already  incurred  (n).  So  also,  in  the  case 
of  a  prochein  amy,  if  his  evidence  is  considered  necessary  for  the 
plaintiff,  the  proper  course  is,  to  obtain  leave  to  strike  out  his 
name  as  next  friend,  and  to  substitute  another,  which  will  be 
granted  upon  the  like  terms  of  giving  security  for  the  costs  already 
incurred  (o).  A  plaintiff,  however,  cannot  obtain  leave  to  ex- 
amine either  a  co-plaintiff  or  a  prochein  amy  as  a  witness,  merely 

(t)  Casey  v.  Beachfield,  1  Eq.  Ca.  Cm)  Hewatson  v.  Tookey,  2  Dick. 

Ab.  225;  Phillips  v.  Duke  of  Buck-  790. 

Ingham,  1  Vern.  230;  Mayor  and  Al-  (n)  Ante,  p.  457  ;  Helms  v.  Fran- 

derman  of  Colchester  v.  ,  1  P.  ceston,  2  Bland,  544.    Vide  etiam, 

Wms.  595;  Hewatson  v.  Tookey,  2  Ewer  v.  Atkinson,  2  Cox,  393;  Mot- 
Dick.  799;  Benson  v.  Chester,  Jac.  teux  v.  Mackreth,  1  Ves.  J.  142  ; 
577.  Lloyd  v.  Makeam,  6  Yes  145. 

(k)  Per  Tindal,  L.  C.  J.,  in  Wor-  (o)  Ante,  p.  99 ;  Head  v.  Head,  3 

rail  v.  Jones,  7  Bing.  398,  399.  Atk.  511 ;  Witts  v.  Campbell,  12  Ves. 

(I)  Phil.  &  Amos,  48.  493. 

(1)  It  seems,  that  the  rale  authorizing  the  examination  of  the  defendant 
as  a  witness,  where  he  has  no  interest  in  the  controversy,  applies  in  Mary- 
land to  a  plaintiff  also.    Lingan  v.  Henderson,  1  Bland,  268. 

(2)  for  cases  to  this  point,  at  Law,  see  Sears  v.  Dillingham,  12  Mass. 
358;  Fox  v.  Whitney,  16  Mass.  118;  Dnrant  v.  Starr,  11  Mass.  527;  Sut- 
ler v.  Brown,  4  M'Cord,  24  ;  Beard  v.  Cowman,  2  Har.  &  M'H.  152;  Van 
Sant  t.  Boileau,  1  Binn.  444 ;  Heckert  v.  Haine,  6  Binn.  16,  and  it  applies 
even  though  he  should  resign  his  trust  during  the  pendency  of  the  action ; 
for  he  is  still  liable  for  costs.  Adams  v.  Leland,  7  Pick.  62.  As  to  the 
competency  of  a  guardian  ad  litem,  see  Lupton  v.  Lupton,  2  John.  Ch.  614. 
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Examination 
of  a  plaintiff. 


Plaintiff  may 
be  examined 
for  defendant 

but  not 

without  hie 
own  consent. 


Prochien  amy 
may  be  exam- 
ined by  defen- 
dant without 
his  consent. 


Examination 
of  a  defendant. 


on  giving  security  for  costs  (p) ;  without  either  changing  the  cha- 
racter in  which  he  appears  upon  the  record,  or  striking  him  out 
altogether. 

But,  although  a  plaintiff  in  a  cause  cannot  be  a  witness  for  his 
co-plaintiff,  he  may,  with  his  own  consent,  be  examined  by  a 
defendant  as  to  points  in  which  he  is  not  interested  (q).  The  con- 
sent of  the  plaintiff,  however,  to  be  examined  is  absolutely  ne- 
cessary, and  the  decision  of  Lord  Northington  in  Troughton  v. 
Getley  (r),  who  appears  to  have  made  an  imperative  order  for  the 
examination  of  a  plaintiff,  at  the  instance  of  a  defendant,  is  stated 
by  the  reporter  to  have  been  doubted  by  the  whole  bar,  and  to 
have  been  exploded  by  Lord  Thurlow  in  Hewatson  v.  Too- 
key  (5)  (1). 

The  rule  which  prohibits  a  defendant  from  examining  a  plain- 
tiff as  a  witness,  without  his  consent,  does  not  extend  to  prevent 
his  so  examining  a  prochein  amy,  because  otherwise  the  plaintiff, 
by  making  a  material  witness  a  prochein  amy,  might  rob  the  other 
side  of  the  benefit  of  his  testimony ;  and  accordingly  where  a 
defendant  had  obtained  an  order  at  the  Rolls  for  liberty  to 
examine  a  plaintiff,  and  also  a  prochein  amy,  as  a  witness  in  the 
cause,  upon  a  motion  being  made  to  discharge  the  order,  it  was 
only  discharged  as  to  the  plaintiff,  and  not  as  to  the  prociem 
amy{t).  ^ 

Although,  however,  a  plaintiff  cannot  examine  a  co-plaintiff, 
he  might,  even  before  the  statute,  have  examined  a  defendant  as 
a  witness  on  his  own  behalf,  as  to  points  on  which  the  defendant 
was  not  interested  :  as  where  a  plaintiff  made  a  person  a  defen- 
dant for  form's  sake,  it  was  a  motion  of  course  to  examine  such 
defendant  as  a  witness  in  the  cause  (u)  (2).     But  a  defendant  who 


(  p)  Benson  v.  Chester,  Jac.  577. 

(q)  Walker  v.  Wingfield,  15  Ves. 
178;  Armiter  v.  Swanton,  1  Amb. 
393.  Sed  vide  Mr.  Blunt's  note  to 
his  edition  of  Mr.  Ambler's  Reports. 

(r)  1  Dick.  382. 


(«)  2  Dick.  799.  Sed  vide  Wnate  - 
ly  v.  Smith,  ib.650.  Vide  etiam,  Fe- 
reday  v.  Wightwick,4  Rum.  114. 

(t)  Bird  v.  Owen,  Moe.312. 

(«)  Mann  «.  Ward,  2  Atk.  226. 


(1)  Ross  v.  Carter,  4  Hen.  &Munf.  488. 

A  defendant  may  examine  a  mere  nominal  plaintiff,  with  his  assent,  as  a 
witness  against  the  real  plaintiff.  But  a  defendant  who  has  a  common  in- 
terest with  the  plaintiff  in  the  suit,  cannot  examine  such  plaintiff  as  a  wit- 
ness against  a  defendant,  for  the  purpose  of  sustaining  the  claim  made  by 
the  bill.    Eckford  v.  Dekay,  6  Paige,  565. 

(2)  An  order  of  Court  may  be  obtained  to  examine  one  of  sereral  defend- 
ants as  a  witness  in  the  case,  subject  to  cross-examination  by  the  otber 
defendants.    Robinson  v.  Sampson,  23  Maine,  380. 
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was  interested  in  the  suit  could  not  be  examined  as  a  witness,    Examination 
and  the  rule  applied  not  merely  to  cases  where  the  interest  of  the    b*  plaintiff1* 
plaintiff  and  of  the  defendant  examined  were  the  same,  but  to  ^^»n/-^s 
those  in  which  thej  were  adverse,  and  in  such  cases  it  not  only  Practice  before 
prevailed  to  prevent  his  evidence  being  read  (»),  but  also  to  pre-  "^ 
vent  a  plaintiff  from  having  a  decree  against  such  defendant  (y). 
For  the  rule  of  the  Court  was,  "  that  whenever  you  examine  a 
defendant  as  a  witness,  you  cannot  pray  an  adverse  decree  against 
him,  because  that  would  be  charging  him  on  his  own  evidence, 
which  if  you  do  would  be  a  great  temptation  to  defendants  to  for* 
swear  themselves"  (2)  (1).     Therefore,  if,  by  any  possibility  a 
decree  could  be  had  against  the  defendant,  he  oould  not  be  ex-  No  decree 
amined.    Upon  thiB  ground  where  a  title  was  set  up  to  an  estate,  ^defendant"1 
by  a  bill,  and  a  person  was  made  defendant  who  disclaimed  all  who  had  been 
right,  and  was  not  brought  to  a  hearing,  the  Court  said  you  shall  ei^£d  by 
not  read  his  evidence  as  a  proof  of  your  own  right  to  the  preju- 
dice of  another  defendant  (a).     The  reason  of  this  was  that  the 
plaintiff  might,  notwithstanding  the  disclaimer,  have  brought  the 
defendant,  who  had  disclaimed,  to  a  hearing,  and  have  obtained  a 
decree  against  him  (b).    He  ought,  before  he  examined  him  as  a 
witness,  to  have  dismissed  the  bill  as  against  him,  or  to  have 
struck  out  his  name  by  amendment  (c). 

(x)   Nightingale  v.  Dodd,   Amb.  month  u.  Boyer,  1  Ves.  J.  417. 

583.  (a)  Hill  v.  Adams,  2  Atk.  39. 

(y)  Meadbury  v.  Eisdale,  cited  in  (*)  Ante,  p.  809. 

Blunt's  Amb.  817,  n.  (1).  (c)  Meadbury   v.  Eisdale,  Blunt's 

(  z  )  Carter  u.  Haw  ley,   cited  in  Amb.  Appz.  817,  n.  (1).    Vide  etiam, 

Blunt's  Amb.  584.  Vide  etiam,  Wey-  Meadbury  v.  Iadall,  9  Mod.  438,  S.  C. 


(1)  Palmer  v.  Van  Doren,  2  Edw.  192;  Fulton  Bank  v.  Sharon  Canal 
Co.  4  Paige,  127 ;  Ormaby  v.  Bakewel),  7  Ohio,  98. 

If  there  be  more  defendants  than  one,  an  examination  of  a  defendant  may 
be  had,  and  a  decree  obtained  against  another  defendant  upon  the  facts  elic- 
ited by  such  examination  ;  but  a  decree  cannot  be  had  against  the  party  ex- 
amined, embracing  such  facts.  Palmer  v.  Van  Doren,  2  Edw.  192  ;  Brad- 
ley v.  Root,  5  Paige,  633. 

Where  a  defendant  has  been  examined  under  the  usual  order,  as  a  witness,  a 
plaintiff  may  have  a  decree  against  him  upon  other  matters,  to  which  he  was 
not  examined.    Palmer  v.  Van  Doren,  2  Edw.  192. 

The  rule,  that  a  plaintiff  cannot  have  a  decree  against  a  defendant,  whom 
he  has  examined  as  a  witness  in  the  cause,  does  not  apply  to  the  case  of  a 
mere  formal  defendant,  as  an  executor  or  trustee,  against  whom  no  personal 
decree  is  sought,  and  who  has  no  personal  interest  in  the  question,  as  to 
which  he  is  examined  si  a  witness  against  his  co-defendants ;  nor  to  the 
ease  of  a  defendant,  who  by  his  answer  admits  his  own  liability,  or  who  suf- 
fers the  bill  to  be  taken  as  confessed  against  him.  Bradley  v.  Root,  5  Paige, 
633. 

Where  a  defendant  admits  that  he  is  primarily  liable  to  the  plaintiff  for  the 
payment  of  the  demand,  for  which  the  suit  is  brought,  he  may  be  examined 
either  by  the  plaintiff  or  by  his  co-defendants,  as  a  witness  in  the  cause.  lb. 
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Examination  The  reason  of  the  rule  above  laid  down  was,  that  a  plaintiff 
by  Plaintiff*  could  not  compel  a  defendant  to  assist,  and  in  the  same  cause  act 
adversely  against  him  (d).     And  \t  is  to  be  observed,  that  it 


Rule  was  not  for  the  sake  of  the  defendant  himself,  that  the  rule  was  adopted, 
benefit  ofco-  *  as  ne  na(*  a  Detter  protection  from  giving  evidence  against  himself 
defendants  and  in  the  power  he  had  of  demurring  to  the  interrogatory.  It  was  for  the 
!w°hhnself  sa^e  °^tne  other  parties.  The  causes  of  exception  could  only  come 
from  the  other  defendants  («). 

did  not         The  rule,  however,  did  not  apply  to  cases  where  the  party  who 

defendlnthad  na(*  Deen  examined  had  no  beneficial  interest  in  resisting  the  de- 
no  beneficial  cree ;  and  in  this  respect  the  rules  of  this  Court  differed  from  that 
interest,  Qf  LaWj  because  in  Equity  a  plaintiff  might  frequently  make  par- 

ties whom  he  must  necessarily  have  examined  in  the  cause  as  wit- 
nesses, (such  as  mere  trustees,  &c.,)  and,  notwithstanding,  he  was 
allowed  to  pray  a  decree  against  them ;  for  though  they  might 
have  the  legal  estate  in  them,  yet  they  were  not  materially  inter- 
ested (/)  (1). 

or  where      Therefore,  where  a  bill  was  filed  by  an  annuitant  against  the 

to  ademe        trustees  °^  certain  funds,  upon  which  the  annuity  was  charged, 
and  the  plaintiff  examined,  as  a  witness,  one  of  the  trustees,  who 
was  a  defendant,  but  who  submitted  to  a  decree ;  upon  its  being 
objected  at  the  hearing,  that  as  one  of  the  trustees  had  been  ex- 
amined as  a  witness,  no  decree  could  be  taken  against  him,  for  an 
account  of  the  trust  fund  come  to  his  hands,  and  that,  as  no  ac- 
Practice  before  count  could  be  obtained  against  him  directly,  no  account  could  in- 
Vic  c  85         directly  and  by  means  of  his  evidence  be  decreed  against  his  co- 
trustees :  Lord  Lyndhurst,  L.  C.  A.,  overruled  the  objection,  on 
the  ground,-  that  as  the  defendant  had  submitted  to  the  account, 
he  was  a  mere  stakeholder,  and  had  no  interest  whatever  in  the 
result,  and  therefore  came  within  the  principle  laid  down  by  Lord 
Hardwicke,  in  Carter  v.  Hawley,  above  referred  to. 
Where  no  de-      It  is  to  be  remarked,  that  in  his  judgment,  Lord  Lyndhurst  relied 
made^gatost    uPon  the  ^act  °^ tJie  defendant,  who  had  been  examined,  submitting 
one  defendant,  to  the  decree ;  had  it  been  otherwise,  no  decree  could  hare  been 

made  a^nst*  made  in  the  cause>  for  i!  was  a  ruIe  of  the  Court,  that  if  a  plaintiff 
the  others,  if  a  by  examining  a  defendant  precluded  himself  from  obtaining  a  decree 
decree  against 

the  defendant       (d)   Nightingale    v.   Dodd,  Amb.        (/)  Carter  v.  Hawley  cited  Amb. 
examined  was  584.                                                          583. 
necessary  to          («)  Ibid,  ubi  supra.                                                  • 
complete  re- 
lief. " — 

(1)  See  next  note  above ;  Lingan  v.  Henderson,  1  Bland,  268;  ante,  1035, 
1096,  note. 
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against  him,  he  also  precluded  himself  from  obtaining  relief  against   Examination 
the  others,  if,  in  order  to  such  relief,  a  decree  again t  the  defendant  £   pontiff, 
examined  was  necessary.     Thus  it  has  been  held,  that  where  a  v^^s^^^ 
plaintiff  by  examining,  as  a  witness,  a  defendant  who  was  primarily 
liable,  had  precluded  himself  from  obtaining  relief  against  such 
defendant,  he  could  not  have  relief  against  another  defendant,  who 
was  only  secondarily  liable,  t.  e.  liable  in  case  a  decree  had  been 
made  against  the  first  (#)  (J). 

The  case  was  the  same  where  the  defendant  examined  was  one  Where  defen- 
of  several  liable  to  account,  as  in  the  case  of  Hulton  v.  Sandys  (A),  Qf  several  ac- 
in  which  all  the  defendants  were  equally  liable  to  account  and  con-  counting  par- 
tribution ;  no  decree  could  have  been  made  if  the  defendant  who   e8* 
had  been  examined  in  the  cause,  had  objected  on  that  ground  to 
the  account  prayed  against  him. 

This  question  was  discussed  inMassey  ».  Massey  (t),  before  Sir 
Anthony  Hart,  L.  C,  in  Ireland.  There  Mr.  Massey,  who  had 
been  examined  as  a  witness,  was  a  material  defendant  in  the  cause : 
it  was  contended,  that  as  the  plaintiff  had  examined  him  as  a  wit- 
ness, he  would  have  no  decree  in  the  cause,  and  that  the  bill  must  be 
dismissed  with  costs ;  and  the  Lord  Chancellor  appears  to  have 
considered  the  rule  laid  down  to  be  a  valid  one,  but  as  the  plaintiff 
was  an  infant,  and  it  appeared  that  the  examination  of  Mr.  Massey 
was  unnecessary,  (the  whole  of  the  plaintiff's  case  having  been 
admitted  by  the  answer,)  his  Lordship,  to  save  the  expense  of  a 
new  suit,  made  a  decree  for  the  plaintiff  upon  the  bill  and  an- 
swer, directing,  however,  that  the  examination  of  the  defendant 
should  be  suppressed,  and  the  defendants  indemnified  against  the 
costs  of  it 

It  is  to  be  observed,  that  the  rule  which  prohibited  a  defendant 
from  being  examined,  or  his  evidence  from  being  read  on  behalf 
of  the  plaintiff  in  the  cause,  was  confined  to  those  matters  in  ^^^"Jf  li 
which  the  defendant  was  interested  either  in  procuring  or  resist-  interested,  he 

could  be  exa- 

?)  Thompson  v.  Harrison,  1  Cox,        (A)  1  Tounge,  602.    Vide  etiam,  mined  as  to 
Vide  etiam,    Nightingale    v.    Meadbury  v.  fsdall,  9  Mod.  438.         points  in 
Dodd,  Amb.  583;    Bernall  v.  Lord        (t)  1  Beattie,  353.  which  he  was 

Donegal,  3  Dow,  P.  C.  133 ;  Gould  v.  not  interested. 

O'Keefe,  1  Beattie,  356. 

(1)  If  a  party  i»  examined  as  to  a  particular  matter,  it  is  said  to  operate  as 
an  equitable  release  to  him  in  reference  to  that  matter.  Lewis  e.  Owen,  1 
Ired.  Eq.  290. 

If  the  party  examined  be  the  one  primarily  liable  to  the  plaintiff,  and  the 
other  defendant  only  secondarily,  the  plaintiff  necessarily  gives  up  his  claim 
against  both  by  the  examination  of  the  former.  Ibid.  Bee  Bradley  v.  Root, 
5  Paige,  633. 


*P 
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Examination  ing  a  decree,  because,  as  it  was  said,  "  there  cannot  be  a  decree 
by  Plaintiff,     cither  for  a  man  or  against  him  upon  his  own  evidence  "  (k).     If  a 

s*^~v~^x  defendant  was  not  interested  in  the  whole  of  the  matters  embraced 
in  the  suit,  he  might  have  been  examined  as  to  those  in  which  he 
had  no  interest,  and  a  decree  might  have  been  made  against  him 
upon  the  rest  (/),  the  Court  taking  the  distinction  that  the  in- 
terest must  relate  to  the  matters  concerning  which  he  was  ex- 
amined (m). 

Effeg\£*78  y*"       In  all  these  cases  it  seems  that  the  real  objection  to  the  defend- 

c  65.  ant's  evidence  was  his  interest  in  the  result,  although  there  is  some 

difference  in  the  manner  in  which,  under  different  circumstances, 
the  reasons  for  refusing  to  receive  the  evidence  or  to  make  a  de- 
cree against  the  defendant  were  laid  down  or  explained. 

As  the  statute  directly  provides,  that  the  defendant  in  Equity 
may  be  examined  by  the  plaintiff,  and  that  his  interests  shall  not 
be  a  just  exception  to  his  testimony  —  it  seems  clear  that  hereaf- 
ter both  the  evidence  of  a  defendant  will  be  admissible,  and  that 
a  decree  may  be  made  against  him,  notwithstanding  he  has  been 
examined  as  a  witness. 

Whether  de-        It  was,  before  the  statute,  a  rule  that  a  plaintiff,  who  intended 

fendant,  whose  tQ  examine  a  defendant  as  a  witness,  should  not  reply  to  his  an- 

answer  nas  '  *  J 

been  replied      swer ;  if  he  did  so,  it  was  considered  as  an  intimation  that  he  in- 

to»  .can.  £e  ®x"  tended  to  seek  a  decree  against  him,  which  prevented  his  reading 
plaintiff.  the  depositions  at  the  hearing  (n).     And  even  if  he  did  not  reply 

to  the  answer,  yet  if  the  defendant  denied  the  plaintiff's  case,  the 
plaintiff  was  equally  precluded  from  using  his  evidence  at  the 
hearing ;  thus  in  Meadbury  v.  Eisdale  (o),  where  the  bill  was 
brought  against  two  defendants  charging  them  with  fraud,  and 
one  of  the  defendants  denied  the  fraud,  and  charged  it  on  the 
other,  Lord  Hardwicke  would  not  allow  the  depositions  of  the  de- 
fendant who  had  denied  the  fraud,  to  be  read  against  the  other, 
notwithstanding  the  plaintiff  had  not  replied  to  the  answer,  because 
although  he  had  not  replied  at  the  time  of  the  examination  he 
might  have  done  so  at  any  time  before  publication,  so  that  the  de- 
fendant at  the  time  of  his  examination  might  have  been  made  un- 
der a  bias. 

(k)   Per  Mr.  Mitford,  argued    in  Ward  v.  Ward,  4  Beay.  223 ;  Holmes 

Weymouth  «.  Boyer,  1  Vea.  J.  420.  v.  Corporation  of  Arundel,  4  Bear. 

(I)  Nightingale  v.  Dodd,  Amb.  83 ;  155 ;  Baker  v.  Thurnall,  6  Beav.  333. 

Mos.  S.  C.  228.  (  o  )   Serjeant  Hill's  MSS.  cited 

(m)  Murray  t>.  Shadwell ,  2  V.  &  Blunts*   Ambler,  817,  n.  1.      Vide 

B.  403.  Meadbury  v.  Isdall,  9  Mon   438.  8. 

(a)  Winter  v.  Kent,  2  Dick.  595;  S.  lemble. 
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As  apparently  the  only  reason  why  a  defendant  could  not  be  ex-   Examination 
amined  by  the  plaintiff  after  replication,  was  because  the  replying   Dy  Plaintiff. 
to  a  defendant's  answer  was  an  admission  that  the  plaintiff  had  an  ^^~s/-*^x 
interest  to  contest  with  the  defendant,  it  seems  to  follow  that  here-  Where  answer 
after  when  such  an  interest  has  ceased  to  be  an  objection  to  the  p^e(]  t0 
evidence,  the  rule  will  be  changed,  and  that  a  plaintiff  will  be  al- 
lowed to  examine  a  defendant  notwithstanding  he  has  replied  to 
his  answer  (o). 

Where  a  plaintiff  examined  a  defendant  as  a  witness,  he  was  *UJ®  M. t0 
decreed  to  pay  him  his  costs  of  the  suit.     Whether  the  plaintiff  plaintiff  ex- 
would  be  allowed  to  recover  these  costs  from  the  other  defendants  5mi,ne<*  *  d?" 

lenaant  before 
depended  upon  the  circumstances  of  the  case  (1).     Thus  in  Wey-  the  recent 

mouth  ».  Boyer  (p),  where  a  party  was  properly  made  a  defend-  8tatute. 
ant,  but  was  examined  as  a  witness  for  the  plaintiff,  and  a  decree 
was  made  against  the  other  defendant  with  costs,  the  Court  order- 
ed the  costs  of  the  defendant  who  had  been  examined  to  be  paid 
to  him  by  the  plaintiff,  and  directed  the  plaintiff  to  have  them  over 
against  the  other  defendant. 

It  was  a  rule  at  Law',  that  when  the  plaintiff  made  many  persons  Examination 
defendants,  and  the  principal  defendant  called  one  of  the  co-de-  ^ant  by  a  co- 
fendants  to  be  a  witness,  if  the  plaintiff  could  not  give  some  ma-  defendant. 
teriaJ  evidence  against  him,  he  was  allowed  to  be  a  good  witness, 
or  else  it  would  have  been  in  the  power  of  the  plaintiff  to  take  off 
all  the  defendant's  witnesses  by  naming  them  defendants  in  the 
action  (g).     And  this  rule  was  adopted  by  the  Courts  of  Equity, 
which  permitted  the  examination  of  a  defendant  by  a  co-defendant 
in  all  cases  where  the  defendant  to  be  examined  was  not  interest- 
ed in  the  result  (r).     If  a  defendant  was  interested  in  the  result, 
his  depositions  could  not  be  read  on  behalf  of  a  co-defendant  any 
more  than  they  could  under  similar  circumstances,  be  read  for  a 
plaintiff. 

Where  a  defendant  was  a  mere  formal  party,  such  as  a  bare  trus-  £N°*ed  be" 
,     _       _  ,  \     .  tl  fore  the  atat- 

tee  having  the  legal  estate,  he  was  a  good  witness  as  well  as  a  co-  ute  where  he 

defendant  as  for  a  co-plaintiff:  and  where  a  party  was  disinterest-  was  ,not  inter" 

ested. 


liah* 
v.Te 


o)  See,  however,  Young  v.  Eng-  (a)  Piddock  v.  Brown,  3  P.  Wins- 

\,7Beav.  10.  288. 

p)  1  Vee.  J.  416;  and  see  Harvey  (r)  Ibid, 
"ebbutt,  1  Jac.  &  W.  107. 


(1)  See  Fulton  Bank  v.  New  York  and  Sharon  Canal  Company,  4  Paige, 
127. 
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Exumnatian   ed  at  the  time  of  patting  in  his  examination,  and  afterwards  be- 
.     a  C^-De-    came  interested,  his  deposition  might  hare  been  read  (s). 
frndant.  And  so  where  a  person  who  had  been  examined  as  a  witness 

for  the  plaintiffs,  was  afterwards  made  a  defendant  to  the  suit,  an 
objection  to  reading  his  eridence  at  the  hearing  was  orerrnJed  bj 
Sir  W.  Grant,  M.  R.  (t).  In  like  manner  where  a  witness  had 
been  examined  de  bene  esse,  afterwards  became  interested,  and 
was  made  a  party,  his  depositions  de  bene  esse  were  read  at  the 
hearing  («). 

In  fact,  what  the  Courts  required  was,  that  the  party  examined 
as  a  witness  should  be  disinterested  at  the  time  of  the  examination ; 
if  he  had  no  interest  at  that  time,  it  was  of  no  importance  whether 
he  had  acquired  an  interest  since,  or  had  one  before,  which,  at 
the  time  of  his  examination,  he  was  dirested  of  (t).  The  stat  7 
Sl  8  Vict  c.  85,  provides,  as  we  hare  seen,  expressly  for  the  ex- 
amination of  a  defendant  by  a  co-defendant ;  and  enacts,  that  his 
interest  in  the  cause  shall  not  be  deemed  a  just  exception  to  his 
testimony. 


Order  for  leave      An  order  for  leave  to  examine  a  party  to  the  record  was  obtained 

to  examine  a    either  upon  motion  in  Court  or  by  petition  at  the  Rolls.     In  either 
party,  how  r  J  r  _  __    , 

obtained.  case  a  previons  notice  was  unnecessary,  as  the  order  was  granted 

as  a  matter  of  course,  "  saving  just  exceptions"  (1) ;  upon  the 

suggestion,  that  the  party  to  be  examined  had  no  interest  in  the  cause, 

or  in  the  matters  in  question  in  the  cause  (y)  (2). 

(*)    Goss  v.  Tracey,  1  P.  Wins,  sed  vide  contra,  Prac.  Reg.  420. 

238.     Vide  etiam,  Haws  v.  Hand,  2  («)  Brown  v.  Greenly, 2  Dick.  504. 

Atk.  615;  Glynn  v.  Bank  of  Eng-  (z)  Anon.  2  Atk.  15. 

land,  2  Vea.  43.  (y)  Murray  v.  Shadwell,  2  V.  & 


(t)  Cope  v.  Parry,  1  Jac.  &  W.     B.  401. 
583;  [Bradley  v. Root, 5 Paige, 632;] 


(1)  Nevill  v.  Demeritt,  1  Green  Ch.  321 ;  Blake  v.  Blake,  1  Irish  Eq. 
196 ;  Plainville  v.  Brown,  4  Hen.  &  Mnnf.  409. 

(2)  An  order  allowing  a  defendant  to  examine  hu  co-defendant  as  a  wit- 
ness will  always  be  granted  upon  a  suggestion,  that  the  party  to  be  examin- 
ed has  no  interest  in  the  cause,  leaving  the  question  of  interest  to  be  settled 
at  the  hearing,  upon  the  proofs.  Nevill  t>.  Demeritt,  1  Green  Ch.  321. 
This  order  is  obtained  on  affidavit  in  New  York.  See  New  York  Chancery 
Rules,  73. 

After  a  decree  it  is  not  a  motion  of  course  for  one  defendant  to  examine 
another ;  and  a  special  ground  must  be  laid  for  it.  Williams  «.  Maitland, 
1  Ired.  Eq.  93;  Sharp  v.  Runk,  Halst.  Dig.  173;  Lord  Dunjrannon  v.  Skin- 
ner, 1  Hogan,  269,  281. 

The  73rd  Rule  of  the  Chancery  Rules  of  New  York  does  not  authorise 
the  entry  of  an  order  of  course,  to  examine  a  defendant  as  a  witness,  snbse- 
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Upon  reference  to  the  statute  («),  it  will  be  seen  that  it  has  not      Leading. 
done  away  with  the  necessity  for  an  order  being  obtained  previous  E^^f^hT^ 
to  the  examination  of  a  party  to  the  record,  but  it  has  provided  statute. 
that  the  interest  of  the  party  shall  not  constitute  a  just  ground  for 
exception. 

In  the  case  of  Legh  r.  Williams  (a)  it  appears  that  Sir  J.  L. 
Knight  Bruce,  V.  C,  directed  the  order  now  to  be  drawn  up  in  the 
old  form,  saving  just  exceptions,  only  omitting  the  allegation  that 
the  defendant  had  no  interest  in  the  matter  of  the  cause.  It  does 
not  seem  very  clear  what  will  be  a  just  exception  to  the  evidence 
of  a  party  to  the  record  now  that  objections  for  interest  are  abol- 
ished. In  the  recent  case  of  Langley  v.  Fisher  (6),  Lord  Lang- 
dale,  M.  R.,  decided  that  a  husband  could  not  be  examined  against 
his  wife  in  a  suit  affecting  her  separate  estate ;  perhaps  such  an 
objection  as  this  might  be  taken  under  the  head  of  a  just  exception, 
bat  it  seems  from  that  case  that  a  demurrer  to  the  interest  would 
be  more  correct. 

The  order  for  the  examination  of  a  party  having  been  obtained, 
passed,  and  entered,  must  be  served  on  the  adverse  solicitor,  and 
produced  at  the  execution  of  the  commission,  or  at  the  Examin- 
er's Office  when  the  party  attends  to  be  examined,  and  without  the 
production  of  an  order  a  party  to  the  record  cannot  be  examin- 
ed  (c)(1). 


Section  II. 

Of  Interrogatories. 

The  general  mode  of  examining  witnesses  in  Equity  is  by  in-  General  rule 
terrogatories  in  writing  (1),  exhibited  by  the  party,  plaintiff  or  de-  ^"nter- 

_  rogatories. 

(2)  Ante,  p.  1032.  Carmichael,  2  Col.  1. 

(a)  8  Jurist,  28 ;    Carmichael  v.        (b)  6  Bear.  443. 

(c)  Hind.  357. 

qaent  to  the  hearing;,  upon  a  reference  to  a  Master,  to  take  and  state  an  ac- 
count.   Pratt  v.  Adams,  7  Paige,  617. 

The  adverse  party  may  at  the  hearing  object  to  the  competency  of  a  de- 
fendant's examination,  and  if  he  appears  to  be  interested  in  the  matters  to 
which  he  is  examined,  the  objection  may  be  taken  at  the  hearing,  though  it 
has  not  been  made  before.    Mohawk  Bank  v.  Atwater,  2  Paige,  54. 

(1)  Bee  Sharp  v.  Runk,  Halst.  Dig.  173. 

It  is  said  to  be  too  late,  at  the  hearing,  to  object  that  the  deposition 
of  a  co-defendant  was  taken  without  leave.    Woods  v.  Dille,  11  Ohio,  455. 

(2)  By  the  67th  of  the  Rules  in  Equity  of  the  Supreme  Court  of  the  Unit- 
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pass  their  bands  contrary  to  the  true  intent  and  meaning  of  the      Leading, 
order,  lest  they  incur  the  displeasure  of  the  Court  therein  ;  and  it 
is  also  directed,  that  all  depositions  taken  contrary  thereto  shall  be 


Interrogatories  should  be  short  and  pertinent,  and  necessarily  Must  be  perti- 
tbey  must  not  be  leading  (1).     If  they  are  leading,  the  deposition  jJJ^im"*  n0t 
taken  thereon  will  be  suppressed  ;  and  so  it  will  be  where  the  in- 
terrogatories are  too  particular,  and  point  to  one  side  of  the  ques- 
tion more  than  the  other  (k)  (2). 

Leading  questions  are  such  as  instruct  a  witness  how  to  answer  Leading  inter- 
on  material  points,  such  as,  "  Did  you  not  see  or  do  such  a  thing  ?  "  Jj[£t  ?  *  • 
(3)  or  which,  embodying  a  material  fact,  admit  of  an  answer  by 
a  simple  negative  or  affirmative,  though  the  question  does  not  sug- 
gest which  (/).  "  Such  questions,  as  well  as  those  which  fall 
more  directly  under  the  denomination  of  leading  questions,  are 
objectionable,  because  the  evidence  elicited  by  them  is  presented 

(Jfc)  1  Harr.  Ed.  Newl.  259.  Amos,  886;    Lincoln  v.  Wright,  4 

(1)  Ibid.      Vide  etiam,  Phil.  &    Beav.  166. 

(1)  A§to  the  forms  of  interrogatories,  see  Gresley  Eq.  Ev.  (Am.  ed.)  44 
to  48. 

Leading  questions  are  those  which  suggest  to  the  witness  the  answer  de- 
sired. See  1  Greenl.  Ev.  §  434,  §  435 ;  1  Stark.  Ev.  149 ;  1  Phil.  Ev.  (Cowen 
&  Hill's  ed.  1839,)  266  to  272,  and  noteB  referred  to;  Parkin  v.  Moore,  7 
Car.  &  Payne,  408. 

In  some  cases  leading  questions  are  permitted,  even  in  a  direct  examin- 
ation; namely,  where  the  witness  appears  to  be  hostile  to  the  party  produc- 
ing him,  or  in  the  interest  of  the  other  party,  or  unwilling  to  give  evidence  ; 
or  where  an  omission  in  his  testimony  is  evidently  caused  by  want  of  recol- 
lection, which  a  suggestion  may  assist.  Thus  where  the  witness  stated,  that 
he  could  not  recollect  the  names  of  the  component  members  of  a  firm,  so  as 
to  repeat  them,  without  suggestion,  but  thought  he  might  possibly  recollect 
them  if  suggested  to  him,  this  was  permitted  to  be  done.  So  where  the 
transaction  involves  numerous  items  or  dates.  So  where,  from  the  nature 
of  the  case,  the  mind  of  the  witness  cannot  be  directed  to  the  subject  of  in- 
quiry, without  a  particular  specification  of  it.  So  where  a  witness  is  called 
to  contradict  another,  who  has  testified  to  particular  expressions,  the  contra- 
dicting witness  may  be  asked  whether  such  expressions  were  used.  When 
and  under  what  circumstances  a  leading  question  may  be  put,  is  a  matter 
resting  in  the  sound  discretion  of  the  Court,  and  not  a  matter  which  can  be 
assigned  for  error.  1  Greenl.  Ev.  §  435 ;  Clarke  v.  Saffery,  Ry .  &  M.  126, 
per  Best,  C.  J. ;  Regina  v.  Chapman,  8  Car.  &  Payne,  558 ;  Acerro  v.  Pe 
troni,  1  Stark,  100;  2  Phil.  Ev.  404,  405 ;  Moody  p.  Rowell,  17  Pick.  498. 

(2)  Objections  to  interrogatories  filed  before  the  issuing  of  a  commission 
to  take  a  deposition,  should  specify  the  ground  of  the  objection,  in  order  that 
the  adverse  party  may  have  an  opportunity  to  vary  the  interrogatories.  Allen 
t.  Babcock,  15  Pick.  56.  See  Craddock  v.  Craddock,  3  Litt.  77;  Jones  v. 
Lucas,  1  Rand.  268.  A  leading  interrogatory  in  a  deposition,  taken  when 
both  parties  are  present,  must  be  objected  to  at  the  time  it  is  put  to  the  wit- 
ness, if  at  all.  Woodman  t>.  Coolbroth,  7  Greenl.  181 ;  Sheeler  v.  Spear,  3 
Burn.  130.    See  Anon.  2  Pick.  165. 

(3)  See  Craddock  v.  Craddock,  3  Litt.  77. 
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Form  of.       q^  q%  j).  {s  defendant,  on  the  part  and  behalf  of  the  above-nam- 
ed plaintiff,"  (or  defendant,  as  the  case  may  be).     Care  must  be 
taken,  in  framing  the  interrogatories,  that  the  title  of  the  cause 
(z)  is  properly  set  out,  as  any  mistake  in  this  particular  may 
be  fatal  to  the  depositions.     Thus,  where  the  plaintiff's  chris- 
tian name  was  mistaken  in  the  title  of  the  interrogatories,  the 
depositions  could  not  be  read,  nor  would  the  Court  permit  the 
title  to  be  amended,  though  most  of  the  witnesses  had,  since  their 
examination,  gone  to  sea  (y).     The  reason  of  requiring  this  par- 
ticularity,  in  the  title,   is  the  impossibility  there  would  be  of 
maintaining  an  indictment  for  perjury  if  such  variance  between 
the  title  of  the  cause  and  that  of  the  interrogatories  should 
appear. 
FatorIDteito"        *'  '8  uaua* to  Pre^x  to  *^  interrogatories,  a  general  inquiry  "  as 
knowledge  of  to  the  witness's  knowledge  of  the  parties,  and  the  time  when  the 
the  parties.       witness  first  became  acquainted  with  each/1  &c.     Orders  appear 
to  have  formerly  been  promulgated  by  the  Court,  to  restrict  this 
practice,  by  which  it  is  directed  "  that  the  articles  which  are  usu- 
ally thrust  into  the  beginning  of  every  schedule  of  interrogatories, 
as  it  were  of  form  or  course,  touching  the  witness's  knowledge  of 
the  parties,  plaintiffe  or  defendants,  of  the  lands,  towns,  and  places 
in  the  pleadings,  and  the  like,  be  not  so  needlessly  used  as  they 
are "  (z) ;  but,  notwithstanding  this  order,  the  practice  of  intro- 
ducing a  general  inquiry  of  this  nature,  is  almost  invariably  resort- 
ed to  (1). 
Division  of  in-      The  interrogatories  are  broken  into  distinct  interrogatories,  ac- 
terrogatoriet.    cording  to  the  subject-matter  or  the  witnesses  to  be  examined,  but 
each  interrogatory  concludes  with  the  following  words: — "De- 
clare the  truth  of  the  several  matters  in  this  interrogatory  inquired 
after,  according  to  the  best  of  your  knowledge,  remembrance,  and 
belief:"  these  words,  however,  are  mere  matter  of  form,  and  are 
not  generally  inserted  in  the  draft,  but  are  supplied  in  the  engross- 
ment. 
Lastinterroga-      It  has  frequently  happened,  that,  in  framing  the  interrogatories, 
torT-  some  point  to  which  it  is  important  that  a  witness  should  depose, 

has  been  omitted  ;  or  else  it  has  been  found  that  a  witness  is  capa- 
ble of  deposing  as  to  some  matter  as  to  which  it  was  not,  at  the 

(z)  Jones  v.  Smith,  2  Y.  &  C.  42 ;        (y)  White  v.  Taylor,  2  Vera.  435. 
aneoln  v.  Wright,  4    Beav.    166  ~  '    ~      "" 

Pritchard  v.  Foulkes,  2  Beav.  133. 


Conclusion. 


(1)  Grealey  Eq.  Ev.  (Am.  ed.)  46,  49. 
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time,  known  that  any  witness  could  speak,  in  consequence  of     Form  of- 
which,  evidence  which  would  be  important  to  the  party  would  be  v^^s^"^te-/ 
'omitted,  from  the  circumstance  of  no  question  being  addressed  to 
the  witness  calculated  to  elicit  it;  it  therefore  became  the  practice 
to  add  to  each  set  of  interrogatories  a  general  interrogatory  call-  Under  the  old 
ing  upon  the  witness  to  state  whether  he  knew  or  could  set  forth  any  Pnctice- 
matter  or  thing  which  might  in  anywise  tend  to  the  benefit  or  ad- 
vantage of  the  party  for  whom  he  appeared,  other  than  what  he 
had  been  interrogated  to  ?     And  the  witness,  being  examined  upon 
this  interrogatory,  then  stated  whatever  matter  he  had  to  prove  to 
which  no  special  interrogatory  had  been  addressed.     This  form  Last  interroga- 
has  however  been  altered ;  and  now,  by  the  32nd  Order,  of  De-  o^erVon^ 
cember,  1833,  it  has  been  directed,  "  that  the  last  interrogatory 
now  commonly  in  use  be  in  future  altered,  and  shall  stand  and  be 
in  the  words  or  to  the  effect  following :  —  *  Do  you  know  or  can 
you  set  forth  any  other  matter  or  thing  which  may  be  of  benefit  or 
advantage  to  the  parties  at  issue  in  this  cause  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this  your  examination,  or 
to  the  matters  in  question  in  this  cause  ? '     If  yea,  set  forth  the 
e,&,c"  (1) 


But  although  the  Order  directs  where  a  general  interrogatory  Need  not  be 
of  the  nature  of  that  formerly  used  as  the  last,  is  made  use  of,  the 
form  shall  be  that  prescribed,  it  does  not  compel  a  party  to  use  raJ  blama* 
it  (b).    So  that  it  is  optional  with  the  draftsman  to  insert  a  gene-  tory  is  requir- 
ral  interrogatory  or  not.     Where,  however,  he  does  insert  one,  it 
must  be  in  the  form  prescribed  by  the  32nd  Order,  otherwise  the 
deposition  taken  upon  it  may  be  suppressed  upon  motion  (c). 

The  interrogatories  being  drawn  and  signed  by  counsel,  must 
be  copied  upon  parchment,  and,  if  intended  for  the  examination 
of  witnesses  in  London,  or  within  twenty  miles  of  it,  they  must  be 
left  with  one  of  the  Examiners  of  the  Court,  which  is  termed  filr  Filing  of  with 
dng  interrogatories  (d) ;  but  if  any  of  the  witnesses  are  to  be  ex-  ^^aB,nef  * 
aaiined  by  commission,  the  plaintiff  should  file,  with  the  Examiner,  ^wo  a  commis- 
sach  interrogatories  only  as  apply  to  witnesses  resident  within  the  *">n. 
jurisdiction  of  the  Examiner's  Office  (e). 

(b)  Gover  v.  Lucas,  8  Sim.  200.  (d)  1  Turn.  &  V.  191. 

(c)  Ibid.  (e)  Ibid. ;  Hind.  320,  n. 

(1)  This  last  interrogatory  is  the  same  as  that  adopted  by  the  Supreme 
Court  of  the  United  States  in  Role  71  of  the  Equity  Roles  of  that  Court. 
8ee  Gresley  Eq.  Ev.  (Am.  ed.)  49. 

It  is  a  fatal  defect  if  this  general  interrogatory  does  not  appear  to  be  an- 
swered. Richardson  v.  Golden,  3  Wash.  C.  C.  109;  Dodge  v.  Israel,  4 
Wash.  CO.  323. 
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Additional        it  is  to  be  observed,  that  the  practice  is,  to  draw  all  the  original 
ries.         interrogatories  exhibited  on  behalf  of  one  party  in  one  set  or  sched- 
^s^v-w/  ule,  leaving  the  selection  of  such  as  are  proper  for  the  particular 
Selection  of      witnesses  to  the  solicitor  (/),  and  where  some  of  the  witnesses  of 
ries.7  0ffa  a  P*rty  reside  in  London  and  some  in  the  country,  it  is  necessary 

to  have  one  set  of  interrogatories  only  drawn  by  counsel ;  and  the 
solicitor,  in  procuring  the  same  to  be  engrossed,  distinguishes  and 
copies  those  intended  for  the  examination  of  town  witnesses,  sepa- 
rate from  those  intended  for  country  witnesses, 
fore  examiner  ^  tne  interrogatories  are  to  be  exhibited  in  the  Examiner's 
Office,  and  witnesses  are  examined  thereon,  either  party  may,  with- 
out application  to  the  Court  or  order  for  the  purpose,  exhibit  one 
or  more  interrogatories,  or  a  new  set  of  interrogatories  for  the  fur- 
ther examination  of  the  same  or  other  witnesses  (h).  But  when  a 
commission  is  taken  out,  the  practice  has  been  different.  In  Camp- 
bell v.  Scougal  (t),  it  appears  to  have  been  represented  at  the  bar, 
that  the  practice  in  country  causes  in  England,  is  to  feed  the  Com- 
missioners from  time  to  time  with  interrogatories  for  the  examina- 
tion, as  they  can  be  presented  either  for  original  or  cross-examina- 
tion, until  the  Commissioners  find  that  the  supply  of  witnesses  is 
exhausted ;  and  although  Lord  Eldon  observes  that  there  was  no 
doubt,  that  of  late,  interrogatories  had  been  sent  down  into  the 
country,  from  time  to  time,  as  often  as  prudence  required  and  were 
returned,  and  that  the  Court  had  acted  upon  examinations  so  taken 
and  returned,  yet  his  Lordships  aid  the  practice  was  not  so  formerly ; 
and  that  he  had  frequently,  when  at  the  bar,  drawn  interrogatories 
guessing  at  what  any  witness  to  be  examined  to  any  fact  in  issue, 
could  possibly  represent,  and  that  the  interrogatories,  both  for  the 
cross-examination  and  for  the  original  examination  of  the  defen- 
dants' witnesses,  were  prepared  before  the  commission  was  opened : 
Whether  new   and  notwithstanding  the  representation  made  at  the  bar,  the  prac- 

interrogato-      tice  of  the  Court  appears  to  have  been  in  conformity  with  his  Lord- 

neamaybe  «       •  »    j      «    .       ,    .       »  . 

exhibited  be-    sniP s    recollection.       Indeed  it  obviously  must   have  been    so, 

fore  a  commis-  from  the  nature  of  the  oath  which  was  administered  to  the  Com- 
missioners, which  was  limited  to  the  examination  of  witnesses  up- 
on the  interrogatories  —  "Now"  (t.  e.  at  the  time  of  administer- 
ing the  oath)  "produced  and  left  with  you"  (k).  This  word 
"  Now  "  has  been  left  out  of  the  oath  hereafter  to  be  administered 
to  the  Commissioner,  under  the   104th  Order,  of  May,  1845; 

(/)  Vide  Beamea'B  Ord.  71.  (i)  19  Ves.  552. 

(h)  1  Smith's  Ch.  Pr.  Ed.  1838,  p.        (*)  Vide  port. 
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whether,  therefore,  hereafter  new  interrogatories  may  be  exhibited    Interrogato- 
before  a  Commissioner,  remains  to  be  seen.  v^-sz-^x 

Under  the   former  practice,   where  additional  interrogatories  whether  an 
were   required  to  be  exhibited  after  the  commission  had  been  order  must  be 
opened,  an  order  for  that  purpose  must  have  been  obtained  (/).       °     me  ' 

It  is  to  be  observed,  however,  that  notwithstanding  a  commis-  New  interrog 

sion  has  been  issued,  and  the  parties  have  joined  in  it,  and  wit-  exhibfted  be- 

nesses  have  been  examined,  new  interrogatories  may  be  exhib-  fore  examine 

ited  into  Court,  (i.  e.  before  the  Examiner,)  for  the  examination  j^^nJ^. " 

of  new  witnesses  at  any  time  before  publication  (m) ;  but  if  a  sion. 

witness  has  been  examined  by  Commissioners  in  the  country,  he 

cannot  be  examined  again  before  the  Examiner,  without  a  special 

order  (n). 

Interrogatories  for  the  cross-examination  of  witnesses,   differ  Cross  interrog- 

atones, 
very  little  in  form  from  original  interrogatories ;  they  may  be  filed 

with  the  Examiner  who  examines  in  chief  (0).     Formerly  this 

could  not  be  done  without  a  special  order  (  p). 


Section  III. 
Of  the  Examination  of  Witnesses  by  the  Examiner  (1). 

Witnesses  in  Chancery  are  examined  either  by  an  Examiner  Examination 

by  examiner* 
or  by  Commissioners  specially  appointed  for  that  purpose  by  com- 
mission under  the  Great  Seal. 

When  the  witnesses  to  be  examined  are  resident  within  twenty  In  what  cases, 
miles  of  London,  the  examination  must  be  by  the  Examiners  of  the 
Court ;  and  so  it  may  if  they  live  at  a  greater  distance,  and  the 
party  thinks  proper  to  bring  them  up  to  London. 

It  is  to  be  noticed,  that  an  examination  by  the  Examiner  is  fire-  examination  to 
quently  termed  an  examination  in  Court,  because,  anciently,  the  Court. 

(I)  Carter  v.  Draper,  2  Sim.  53;  (n)  Hind.  333. 

King  of  Hanover   v.  Wheatley,   4  (0)  Ord.  96, 1833. 

Bear.  78.  (p)  Tomer  v.  Burleigh,  17  Ves. 

(»)  Lewis  o.  Owen,  1  Dick.  6;  354. 
Beames's  Ord.  96,  S.  C. ;  Hind.  333. 

(1)  See  Greeley  Eq.  Ev.  (Am.  ed.)  50,  etseq. 

Under  the  practice  heretofore  existing  in  New  York,  each  party  had  a  right 
to  select  his  own  examiner,  and  the  Court  would  not,  on  motion  of  the  oppo- 
site party,  interfere  with  that  right.  But  a  direct  examination  might  be  had 
before  one  examiner,  and  a  cross-examination  before  another.  Troup  v. 
Haight,  6  John.  Ch.  335. 
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Interrogate-  examination  was  before  a  Judge  of  the  Court.  This  Judge  was 
generally  the  Master  of  the  Rolls,  who,  as  the  business  of  the 
Court  increased,  left  the  examination  of  witnesses  to  his  clerks ; 
so  that  the  examination  before  the  Judge  gradually  fell  into 
desuetude,  and  the  practice  arose  of  examining  all  witnesses, 
within  a  certain  distance  from  town,  before  the  Examiners,  who, 
having  been  originally  the  deputies  of  the  Judge,  the  examina- 
tion by  them  still  continued  to  be  treated  as  an  examination  in 
Court  (gr). 

The  first  thing  to  be  done  by  the  party  intending  to  exam- 
Of  fixing  the  jne  witnesses  before  the  Examiner,  is  to  file  his  interrogatories, 
or  such  of  them  as  apply  to  the  witnesses  to  be  examined,  in  the 
manner  before  pointed  out  (r)  (1).  He  must  then  procure  the 
attendance  of  his  witnesses  at  the  Examiner's  Office;  for  which 
purpose  he  ought  to  fix  a  day  with  the  Examiner,  when  he  will 
be  able  to  examine  him,  and  to  give  notice  of  such  day  to  the  wit- 
ness (2). 

Where  there  is  reason  to  suppose  a  witness  will  not  voluntarily 

Sutyvna  «<*      attend  to  be  examined,  recourse  must  be  had  to  the  compulsory 

testificandum  .  .  '  .  / 

process  of  a  writ  of  subpama  ad  testificandum,  which  commands 

the  witness  to  whom  it  is  directed  to  appear  before  the  Examiner 
(q)  Hind.  314.  (r)  Supra,  p.  658. 

(1)  In  Tennessee,  a  Court  of  Chancery  has  no  authority  to  hear  witnesses 
viva  voce :  their  examination  must  be  in  writing ;  to  hear  it  otherwise  is 
erroneous  when  objected  to  by  the  parties.  Hardin  v.  Stanley,  3  Yerger, 
381. 

In  New  York,  when  witnesses  are  examined  before  an  examiner,  or  before 
a  Vice-Chancellor,  the  parties  and  their  counsel  may  be  present,  and  the  wit- 
nesses may  be,  and  in  practice  always  are,  examined,  cross-examined,  and 
re-examined  orally.  2  Rev.  Stat.  180,  §  83 ;  1  Hoff.  Ch.  Pr.  45&470 ;  ante, 
1032,  note. 

In  the  case  of  Mars^on  v.  Brackett,  9  N.  Hamp.  346,  the  Court  said  they 
should,  until  the  matter  was  otherwise  regulated,  permit  the  parties  and 
counsel  to  be  present  at  the  examination  of  witnesses,  and  put  interrog- 
atories in  writing,  through  the  commissioner,  in  aid  of  the  interrogatories 
filed  in  the  cause  ;  for  the  purpose  of  drawing  out  whatever  knowledge  the 
witnesses  might  have  on  the  subjects  embraced  in  the  interrogatories  Bled, 
but  in  no  case  to  address  the  witnesses,  or  make  any  suggestions  to  them,  or 
to  the  commissioner,  or  in  any  other  way  to  interfere  with  the  examination. 

(2)  Notice  that  witnesses  will  be  examined  at  a  particular  tavern  in  a  city 
named  in  the  notice,  without  naming  the  Christian  name  of  the  tavern-keeper, 
is  good  ;  unless  it  is  shown  that  there  were  in  the  same  city  two  tavern- 
keepers  of  the  same  surname.    Overstreet  v.  Thompson,  1  Litt.  120. 

An  irregularity  in  the  service  of  notice  of  examination,  will  be  considered 
as  waived  by  a  neglect  to  complain  of  it  in  due  season.  Skinner  v.  Dayton. 
5  John.  Ch.  191. 
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to  testify  on  behalf  of  the  party  requiring  his  testimony  (s)  (4).       Attendance  of 

This  writ  is  sued  out  in  the  same  manner  as  a  subpoena  ad  re-  v^^^-^J, 
spondendum  (t) ;  and  the  form  of  it,  as  prescribed  by  the  Orders  How  obtained. 
of  May,  1845,  is  as  follows  :  — 

"  Victoria,  6?c. 

To  Greeting. 

We  command  you,  (and  every  of  you,)  that,  laying  all  other  mat-    orm  ° 
ters  aside,  and  notwithstanding  any  excuse,  you  personally  be  and 
appear  before  Mr.  ,  one  of  the  Examiners  of  witnes- 

ses in  our  High  Court  of  Chancery,  at  his  office  in  Rolls9  Yard, 
Chancery  Lane,  London,  at  such  times  as  the  bearer  hereof  shall, 
by  notice  in  writing,  appoint,  [or  before  E.  F.  or  G.  H.,  Commis- 
sioners appointed  for  the  examination  of  witnesses  in  our  Chan- 
cery, at  such  times  and  places  as  the  bearer  hereof  shall  by  notice 
in  writing  appoint,]  to  testify  the  truth,  according  to  your  knowl- 
edge, in  a  certain  cause  depending  in  our  said  Court  of  Chancery, 
wherein  A.  B.  [and  others,  or  another,  are  or]  is  plaintiff  [or 
plaintiffs],  and  C.  D.  [and  others,  or  another,  are  or]  is  defendant 
[or  defendants],  on  the  part  of  the  ;  [in  case  of 

subpoena  duces  tecum,  add,  and  that  you  then  and  there  bring 
with  you  and  produce,  &c]  and  hereof  fail  not,  at  your  peril" 

In  case  the  witness  is  required  to  bring  with  him  any  written  Subpcma  du- 
document  in  his  possession,  then  the  writ  must  be  a  subpoena 
duces  tecum,  which  is  in  the  same  form  as  the  ordinary  subpoena, 
except  that,  before  the  words,  "  and  hereof  fail  not  at  your  peril," 
the  words  "  and  that  you  then  and  there  bring  with  you  and  pro- 
duce "  [the  documents  required]  are  inserted  («). 

Erery  subpoena,  other  than  a  subpoena  duces  tecum,  must  con-  ^P0?™  J° 
/        *        '  r  .     ,    ,  \  .         contain  three 

tain  three  names,   where  necessary  or  required  (x) ;   and  no  names,  where 

more  than  three  persons  can  be  included  in  one  subpoena  duces  necessary. 

tecum ;  but  the  party  suing  out  the  same,  is  at  liberty  to  sue  a  5j"*!j>t  a 

subpoena  for  each  person,  if  it  shall  be  deemed  necessary  or  de- 

(s)  Hind.  396.  the  documents  must  be  described,  see 

(/)  Vide  ante,  p.  495.  Attorney-general  v.  Wilson,  9  Sim. 

(a)  CM.  May,  1845,  Appx.;  as  to  526. 

the  degree  of  particularity  with  which  (z)  5th  Ord.  1833. 


(4)  See  78th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States. 
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Husband  and 
wife  distinct 
persons. 

Indorsement. 
Costs. 


Time  for  serv- 
ing- 

Correction  of 
mistake. 


Attendance  of  sirable  to  do  so  (y)  (1).  It  is  to  be  observed,  that  in  a  care  of  a 
subpoena  of  this  nature,  husband  and  wife  are  considered  as  two 
distinct  persons,  and  that  her  christian  and  surname  must  be  in- 
serted accordingly  (z). 

The  name  or  firm,  and  the  place  of  business  or  residence,  of  the 
solicitor  or  solicitors  issuing  the  subpoena,  must  be  indorsed  in 
manner  before  stated  with  respect  to  other  writs  (a). 

The  costs  of  an  ordinary  subpoena  ad  testificandum  and  pracipe 
are  the  same  as  those  of  a  subpoena  ad  respondendum  and  prcuipe 
(b).  Where  it  is  a  subpoena  duces  tecum,  the  sum  of  12s.  6d.  is 
to  be  allowed  in  costs  for  every  such  subpcena,  including  the 
praecipe,  attendance,  and  sum  paid  for  sealing  the  same  (c). 

We  have  before  seen,  that  the  service  of  any  subpoena,  except 
a  subpoena  for  costs,  is  to  be  of  no  validity  if  not  made  within 
twelve  days  after  the  date  of  the  writ  (d) ;  and  "  in  the  interval 
between  the  suing  out  and  service,  the  party  suing  out  the  same 
may  correct  any  error  in  the  names  of  parties  or  witnesses,  and 
may  have  the  writ  resealed,  upon  payment  to  the  clerk  of  the  Sub- 
poena Office  of  a  fee  of  one  shilling,  and  at  the  same  time  leaving 
a  corrected  pracipe  of  such  subpcena,  marked  '  Altered  and  re- 
sealed,'  and  signed  with  the  name  and  address  of  the  solicitor  or 
solicitors  suing  out  the  same  "  («). 

The  service  of  this  subpcena  must  in  all  cases  be  personal  (/), 
and  is  effected  by  delivering  a  copy  of  the  writ  and  of  the  in* 
dorsement  thereon  to  the  witness,  and  showing  him  the  original 
writ  (g).  At  the  same  time  that  he  is  served  with  the  writ, 
the  witness  should  be  served  with  a  notice  in  writing,  speci- 
fying the  time  when  he  is  to  attend  the  Examiner  in  pursuance 
Notice  of  time  0f  it. 

'  rl'  via      4imA      nvArl       t>«*      4  Vila     nntinn      anAiilil       *^t      A       Yf^AflftTl  &IH^     ODfi   * 

is  bound  to  attend, 


Service  of. 


The  time  fixed  by  this  notice  should  be 
and  it  is  to  be  observed,  that  no   witness 


(y)  6th  Ord.  1833. 
(2)  Hind.  327. 

(a)  See  ante,  p.  496. 

(b)  Ante,  p.  497. 

(c)  6th  Ord.  1833. 


(d)  Ante,  p.  498. 

(e)  25th  Order,  May,  1845. 

(/)  Hind.  327 ;  see  ante,  p.  499- 
{g)  4th  Ord.  1833. 


(1)  When  served  with  a  subpana  ducts  tecum  the  witness  most  attend  be 
fore  the  examiner  and  produce  the  instrument  required,  unless  he  has  some 
legal  or  reasonable  excuse  for  withholding  it.  Upon  trials  in  Courts  of  Law, 
the  Court  and  not  the  witness  is  the  judge  of  the  validity  of  the  objection. 
Amey  v.  Lone,  9  East,  473 ;  Bull  v.  Loveland,  10  Pick.  9.  In  Courts  of 
Equity,  the  validity  of  the  objection  is  considered,  upon  the  witness  being 
brought  up,  on  an  attachment  for  refusing  to  produce  the  instrument.  Brad- 
shaw  «.  Bradshaw,  3  Sim.  285.  See  M'Pherson  v.  Rathbone,  7  Wendell, 
216;  Jackson  v.  Denison,  4  Wendell,  558. 
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unless  his  reasonable  expenses  are  paid  or  tendered  to  him,  n*^*v-^s 
except  he  reside  within  the  bills  of  mortality,  and  is  summoned 
to  give  evidence  within  the  same;  nor,   if  he  appears,  is  he 
bound  to  give  evidence  until  such  charges  are  actually  paid 
him  (h). 

It  is  said,  that,  if  the  witness  whose  attendance  is  required  be  a 
married  woman,  it  will  be  necessary  to  serve  the  subpoena  upon 
her  personally,  and  that  the  tender  of  the  expenses  should  be  Reasonable!* 
made  to  her,  and  not  to  her  husband  (t)  (1).  Tender  of  ex- 

If  a  witness,  upon  being  served  with  a  subpoena  and  notice  in  penie^crc 
the  manner  before  stated,  neglect  or  refuse  to  attend  to  be  exam-  witness  is  a 
ined,  a  certificate,  of  the  interrogatories  having  been  filed,  and  that  "^^  ■ 
the  witness  has  not  attended  to  be  sworn  to  them,  must  be  obtained  Process  to  en- 
from  the  Examiner,  and  an  affidavit  must  be  made  and  filed  at  the  forc€  obedi" 
Affidavit  Office  of  the  personal  service  of  the  subpoena  and  of  the  Where  witness 
notice  in  writing  delivered  at  the  same  time.    An  application  is  hafl  not  ^tend- 
next  to  be  made,  by  motion  of  course,  in  Court,  that  the  witness  aminer. 
do,  at  his  own  expense,  attend,  and  be  sworn  and  examined,  in  four 
days,  or  that  he  may  stand  committed  to  the  Queen's  Prison ;  and 
the  Court,  upon  hearing  the  certificate  read,  will  make  an  order 
upon  the  witness  that  he  attend  the  Examiner  and  be  examined 
to  the  interrogatories  filed,  in  four  days  after  personal  service  of 
the  order,  or,  in  default,  that  he  stand  committed  to  the  Queen's 
Prison  (i)  (2). 

This  order  being  drawn  up,  passed,  and  entered,  a  copy  of  it 
must  be  served  upon  the  witness  personally,  the  original  order  being 
shown  him  at  the  same  time.     And  if  the  witness  obstinately  per-  Committal  to 
sists  in  his  neglect  or  refusal  to  attend,  an  affidavit  of  the  service  of  Priion  ^wit" 
the  order  must  be  made  and  filed,  and  another  certificate  obtained  to  attend. 
from  the  Examiner  that  the  witness  has  not  attended  to  be  sworn 
to  the  interrogatories  ;  the  Court,  then,  upon  a  further  applica- 
tion, by  motion  of  course,  will  make  an  order  for  the  commitment 
of  the  witness  to  the  Queen's  Prison,    the  affidavit  of  personal 
service  of  the  former  order,  and  the  certificate  from  the  Examiner 
being  read  in  Court  at  the  time  of  the  motion.    This  order  being 
drawn  up,  passed,  and  entered,  must  be  delivered  to  the  tipstaff 
Utending  the  Court,  who  will  thereupon  procure  a  warrant  from 

(k\  Hind.  328.  Vide  Phil.  &  Amos.        (t)  Phil.  &,  Amos,  782. 
784.  (")  Hind.  329. 

(1)  1  Phil.  Ev.  (Cowen  &.  Hill's  ed.  1839,)  4. 

(2)  See  78th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
8tates. 
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AtteBdaace  of  the  Lord  Chancellor's  secretary,  and,  being  instructed  as  to  the 
'    person  and  residence  of  the  witness,  will  apprehend  and  convey 


him  to  the  Marshal  of  the  Queen's  Prison,  where  he  moat  re- 
main in  custody,  not  only  till  he  has  been  examined  upon  the 
interrogatories,  but  also  until  payment  of  costs  to  the  partj  re- 
quiring his  testimony,  to  be  taxed  by  the  Master,  and  likewise  the 
tipstaff's  and  warden's  fees  far  taking  and  detaining  him  (I). 
Discharge.  a  witness  thus  dealt  with,  after  he  has  been  examined,  and  teav 

dered  or  paid  the  costs,  will  upon  motion  or  petition,  and  produc- 
tion of  the  Examiner's  certificate  of  his  examination  being  com- 
plete, be  discharged  by  the  Court,  or  he  may  be  discharged  by 
•  the  party  at  whose  instance  he  was  committed,  if  the  gaoler  can 

be  prevailed  upon  to  take  such  discharge  (at). 
Where  he  has      ^e  met^°^  *•»  suitatfts  aucfmufu,  the  same  when  a  witness  is 
been  sworn,      sworn  to  the  interrogatories,  and  afterwards  refuses  or  neglects  to 
be  examined0   ajtten^  *•  examination  upon  them  (n) ;  or  where,  having  attended, 
in  obedience  to  the  subpoena,  he  refuses  to  be  sworn  (a). 

or  to  pre-     Where  a  witness,  attending  upon  a  subpctma  d*ees  team,  refna* 

dace  a  docu-  ^j  to  produce  the  document  mentioned  in  the  writ  when  requir- 
ed, he  was  ordered,  upon  special  motion,  to  attend  again  and  pro- 
duce it,  and  to  pay  the  plaintiff  all  the  costs  occasioned  by  his 
refusal  (ji). 
How  sworn.  Formerly  the  Examiner  had  no  power  to  administer  an  oath  ; 
and,  therefore,  when  a  witness  attended  to  be  examined,  a  dark 
from  the  Examiner's  Office  accompanied  aim  to  the  public 
offioe  to  be  sworn  to  the  interrogatories  before  the  sitting  Master 
there.  But  this  has  now  beoome  unnecessary,  as,  by  stat.  8  &  4 
Will.  IV.  o.  94,  s.  97,  the  Examiners  of  the  High  Court  of  Chan* 
eery  are  authorized  and  empowered  to  administer  the  usual  and 
accustomed  oaths,  and  to  take  the  usual  affirmations  of  the  wit* 
nesses  examined  before  them. 
Where  witness  If  *•  witness  be  in  prison  within  twenty  miles  of  the  metropo* 
is  in  prison,  fr^  his  situation  must  be  represented  to  the  Examiner,  who  will 
fix  a  day  for  attending  at  the  prison  to  swear  and  examine  the  wit- 
ness ;  and  a  notice  in  writing,  specifying  the  title  of  the  cause, 
the  name  and  place  of  oonfineaaent  of  the  witness,  and  the  party's 
intention  of  examining  the  witness  on  the  day  fixed,  mast  the*  be 
served  on  the  adverse  solicitor,  two  days  previously  to  the  exami- 
nation of  the  witness,  in  order  to  give  the  adverse  party  an  oppor- 


I 


,  Hind.  689.  (o)  Hennegal  a.  Evance,  IS  Ve*. 

[m)  Ibid.  330.  m% 

M  Ibid.  (?)  Bfft4*aw  v.  Bnidshaw,  X  ft. 

AM.  258. 
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tmrity  of  cross-examining  such  witness,  if  he  is  so  advised.  The  Swearing  Ac 
Examiner  (with  whom  the  interrogatories  for  the  examination  of  K*^**>'m^' 
such  witness  should  hate  been  previously  left)  will  then  proceed 
to  the  prison,  taking  the  interrogatories  with  him,  and,  the  wit- 
ness being  sworn  thereto  in  the  common  form,  the  examination  is 
taken  in  the  usual  manner,  and  the  depositions  and  interrogato- 
ries are  returned  by  the  Examiner  to  the  office,  to  be  kept,  as 
in  ordinary  cases,  until  publication  pass  in  the  cause  (q). 

In  like  manner,  if  a  witness,  residing  within  twenty  miles  of or  sick. 

London,  be  incapable,  by  reason  of  sickness,  of  attending  at  the 
Examiner's  Office  to  be  examined,  and  it  is  not  thought  necessary 
to  sue  out  a  commission  to  take  his  examination,  the  Examiner 
may  go  to  the  place  of  the  witness's  residence  and  administer  the 
oath  and  take  the  deposition  of  the  witness  (r),  notice  of  the 
name  and  place  of  abode  of  the  witness,  and  of  the  day  and  place 
where  the  witness  is  intended  to  be  examined,  and  on  whose  be- 
half, having  been  served  upon  the  opposite  party,  in  the  manner 
before  pointed  out,  two  days  previous  to  the  day  fixed  for  the  ex- 
amination of  the  witness,  in  order  to  give  the  other  side  an  op- 
portunity for  cross-examining  him  (s). 

The  form  of  the  oath  administered  to  witnesses  in  Chancery  is 
as  follows  :  — 

"  You  shall  true  answer  make  to  all  such  questions  as  shall  be  Form  of  the 
asked  of  you  on  these  interrogatories ,  without  favor  or  affection  oath* 
to  either  party,  and  therein  you  shall  speak  the  truth,  the  whole 
truth  and  nothing  but  the  truth :  So  help  you  God." 

Where  the  witness  is  a  Christian,  the  oath  is,  in  ordinary  cases,  Affirmation. 
administered  upon  the  Holy  Evangelists ;  where  the  witness  is  a 
Quaker  or  Moravian,  or  comes  within  any  other  denomination  of 
dissenters  who  are  allowed  to  give  evidence  upon  their  solemn 
affirmation,  instead  of  upon  oath,  an  affirmation  is  substituted  for 
the  oath. 

Persons  not  professing  the  Christian  religion  may  be  sworn  ao  Where  witness 
cording  to  the  peculiar  ceremonies  of  their  own  religion  (t).    It  '■  not  a  Chris- 
is  presumed,  however,  that  a  previous  order  will  be  necessary  to 
warrant  a  departure  from  the  ordinary  practice. 

It  is  to  be  noticed,  that  a  peer,  although  privileged  to  put  in  his  A  peer  must 
answer  upon  his  attestation  of  honor,  must  when  called  upon  to  **  sworn- 

fo)  Before  the  itat.  8  &  4  Will.  IV.  to  be  necessary .    Vide  anon.  4  Mad . 

c  W.  it  was  necessary  that  the  Mat-  463.    Sed  quaere,  if  the  examiner  ia 

Ut  Mould  go  to  the  prison,  as  well  as  willing  to  go  without  an  order  ? 
the  examiner,  for  the  purpose  of  ad-        (#)  Hind.  331 . 
numbering  the  oath.    Hind.  330.  It)  Vide    ante.  p.  645,  846,  and 

(r)  An  order  for  this  purpose  seems  Phil.  A  Amos,  10. 
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Swearing,  Ac.  g\ve  evidence  as  a  witness,  do  so  upon  oath ;  and  this  rule  applies  as 
v^^v^^"'  well  to  affidavits  and  examinations  before  the  Master,  as  to  depo- 
sitions before  the  Examiner  or  Commissioners  (u). 
Proceeding  After  the  witness  has  been  sworn  to  the  interrogatories,  &  jurat, 

aftarwitness    stating  the  producing  and  swearing  of  the  witness  to  the  interrog- 
•worn.  n  atories,  with  his  name  and  the  day  and  year  when  sworn,  is  in- 

scribed upon  the  interrogatories,  and  signed  by  the  Examiner  (x). 
If,  after  the  witness  has  been  sworn,  any  alteration  is  made  in  the 
title  or  any  other  part  of  the  interrogatories,  they  must  be  re-sworn, 
but  not  re-produced  (y). 

When  new  interrogatories  are  added,  the  witness  must  be  sworn 
to  them  in  the  same  form. 

Under  the  old  practice  of  the  Court,  it  was  necessary,  when  a 
witness  attended  at  the  Examiners'  Office  to  be  examined,  to  pro- 
duce him  in  person,  and  show  him  at  the  seat  of  the  adverse  Clerk 
in  Court,  and  at  the  same  time  to  leave  at  such  seat  a  note  in  writ- 
ing of  his  name  and  place  of  abode  (z) ;  but,  by  the  25th  of  the 
Witness  not  to  Orders  of  1828,  it  is  directed,  "  that  no  witness  to  be  examined  be- 
te produced  to  fore  either  of  the  Examiners  for  any  party  in  a  cause,  be  in  future 
party*  produced  at  the  seat  of  the  Clerk  in  Court  for  the  opposite  party; 

but  that  a  notice  in  writing  of  the  name  and  description  of  the 
oTton1^06  witness  be  served  there  as  heretofore ;"  and  the  26th  Order  of 
Ac.,  mast  bo  October,  1842,  directs  that  "  the  solicitor  for  the  party  examining 
given  to  the  witness  before  one  of  the  Examiners,  is  to  serve  the  usual 

SOllCltOr.  *m  m  ,     .  .       .  '  .         .  mm 

notice  in  writing,  containing  the  name  and  description  of  such 
witness,  upon  the  solicitor  or  solicitors  of  the  adverse  party  or 
parties  in  the  cadse  "  (1).  This  notice  is  given  in  pursuance  of 
Lord  Clarendon's  Orders  (a),  which  direct,  that  "  die  Examiner 

(it)  Meera  v.  Lord  Stourton,  1  P.  pearance  as  a  party  is  enforced. 

Wms.  146.    It  is  not  stated  in  any  of  (z)  Hind.  322. 

the  books  of  practice  what  the  process  (y)  Vide  Mr.  Plainer 's  retain  of 

is  to  compel  the  attendance  of  a  peer  the  duties  of  Examiners  to  the  Chan- 

or  other  person  having  the  privilege  eery  commission,  Chan.  Rep.  Appz. 

of  Parliament  as  a  witness ;  but  it  is  B.,  No.  22,  p.  542. 

presumed  that  it  mast  be  by  seques-  (i)  Ibid, 

tration,  in  the  same  way  that  his  ap-  (a)  Beames's  Ord.  185. 

(1)  In  New  York,  notice  of  the  examination,  and  of  the  names  of  the  wit- 
nesses, their  places  of  abode,  and  their  additions,  most  be  given  to  the  ad- 
verse party,  at  least  ten  days  before  the  examination,  if  his  solicitor  resides 
more  than  fifty  miles  from  the  place  of  examination,  and  in  all  other  cases  at 
least  six  days.    74th  Rule  in  Chancery. 

And  no  witnesses,  whose  names  are  not  thus  furnished,  can  be  examined 
by  either  party  without  special  permission  of  the  Court  or  sufficient  cause 
shown,  and  after  notice  to  the  opposite  party.  Rule  83  in  Chancery ;  Mott 
v.  Kellogg,  in  Chan.  N.  T.  Dec.  7th  1830.  But  this  rule  does  not  extend  to 
witnesses,  who  are  examined  merely  as  to  the  general  character  of  other  wit- 
nesses.   Rule  83.    See  Gaul  v.  Miller,  3  Paige,  192. 
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is  to  take  care  and  be  well  satisfied  that  such  notice  is  given,  and  Method  of  Ex- 
then  shall  add  to  the  title  of  the  witness's  examination,  the  time  of 
such  notice  being  given,  and  the  name  of  the  person  to  whom  it 
is  given,  and  by  whom  ;  that,  at  the  hearing  of  the  cause,  the  suit- 
or be  not  delayed  upon  pretence  of  want  of  notice." 

We  have  seen  before  (6),  that  where  a  party  to  the  cause  is  to  where  witness 
be  examined  as  a  witness,  the  order  for  his  examination  must  be  *■  a  Darty»  °r- 
produced  to  the  Examiner ;  the  same  notice  of  his  being  under  ination  must " 
examination  which  is  required  to  be  given  in  the  case  of  other  he  shown. 
witnesses,  must  also  be  given  to  the  solicitor  of  the  adverse  par- 
ty (e). 

Before  the  witnesses  are  examined,  the  Examiner  ought  to  be,  instructions 
tad  generally  is,  furnished  with  instructions  as  to  which  of  the  for  examiner, 
interrogatories  each  witness  is  to  be  examined  upon.    The  solici- 
tor also  supplies  a  minute  of  the  evidence  he  expects  his  witness 
to  give ;  but  of  such  minute  no  use  can  be  made  in  the  examina- 
tion (J). 

Alter  the  examination  is  begun,  the  Examiner  ought  not  to  con- 
fer with  either  party  touching,  the  examination,  or  take  new  instruc- 
tions respecting  the  same  («)* 

With  respect  to  the  method  of  examining  a  witness,  Lord  Clar-  Method  of  ex- 
endan's  Orders,  which  have  been  before  referred  to,  direct,  that  aminatton. 
"  the  Examiner  is  to  examine  the  deponent  to  the  interrogatories 
directed  oeriatim>  and  not  to  permit  him  to  read  over,  or  hear  read, 
any  other  interrogatories,  until  that  in  hand  be  folly  finished ; 
much  lees  is  he  to  suffer  the  deponent  to  hare  the  interrogatories, 
and  pen  his  own  depositions,  or  depart,  after  he  hath  heard  an  in- 
terrogatory read  over,  until  he  hath  perfected  his  examination 
thereto  (1).  And  if  any  witness  shall  refuse  so  to  conform  him- 
self the  Examiner  is  thereof  to  give  notice  to  the  clerk  of  the 
other  side,  tmd  to  proceed  no  further  in  his  examination  without 
the  consent  of  the  said  clerk  or  order  made  in  Court  to  warrant 
hie  so  doing  (/)."    The  same  Orders  afterwards  direct,  that 


e. 


Ante,  p.  1045.  (<*)  Mr.  Plumer's  statement,  ubi 

c)  As  to  the  form  of  this  notice,    supra. 


vide  Multany  v.  Dillon,  1  Ball  &  B.        (•)  Hind.  825 ;  4  Inst.  378. 
413.     Vide  etiam,  Ellis  «.  Deane,  3       (/)  Beames's  Ord.  187. 
Moll.  48-57. 


(1)  See  Ketland  v.  Bissett,  1  Wash.  C.  C.  144. 

In  Massachusetts,  a  deposition  taken  under  a  commission  is  not  admiss- 
ible in  evidence,  unless  it  appears  by  the  certificate  of  the  commissioner,  that 
the  interrogatories  annexed  to  the  commission  were  propounded  to  the  de- 

Kient,  ana  that  the  deposition  was  taken  in  pursuance  of  the  commission. 
▼is  *.  Allen,  14  Pick,  213.    See  Bailis  v.  Cochran,  2  John.  417. 

89* 


art  iwmstiB  n:  pernor-  if  ne  quote  m  the  — »-i»^»im  of  wfr 


mc  nor.  ic.  mtms  tut  same  it.  mean  and  inferior  clerks,  and 
art  it  last  cart  ant  hcmc  tut  Fim»  10  tn*  pons  hnferrogated,  and 
no:  k  mi  rnii  enrararanots  anc  nor  neaiinennr.  the  question  (£)." 
-  Moreover,  iber  art  noi  to  use  any  idie  lenetmoas  or  Deed/ess 


circiniiKai»oeE.  noriDas  on*x  set  answer  u>  »  qneatMO  towhich 
tut  examnanc  camicE  depose  ntner  than  thm:  'fai^|»«tory. 
ntiry  r«i.c  rmwiaiiaf  oaaour  oo*asr  •'  and  in  caaesncaimpertineii- 
cw  be  oiwerrec  br  the  Conn,  me  ^™nhy>  ^  to  recompense 
the  charge  thereof  id  the  parry  grieved,  as  the  Ceart  shall  di- 
re** .ij.~ 

S^^~J      T*f^»»=n"  ■■«  ttocih-  bound  tr  tutelar  of  the  inter- 
n^ait^y  K^aioneE,   bat  oofin  to  expiain  every  matter  or  thing  which 

arweih  necessary  thereupon  P  ;  mud  inmm nih  as  the  witness, 
by  hk  oath,  which  k  so  sacred,  cafiesh  Jtangnty  God  (who  is 
tmh  aseif;  and  cannot  be  fecxrod,  and  hath  knowledge  of  the 
■ecrete  of  the  heart;  to  witness  that  which  he  shall  depose,  it  is 
the  duty  of  the  Examiner  grarcfr,  liaaaj  ia  ail  Ij  sad  leisurely  to 
Ukethe  oeposiiOQs  of  witnesses,  without  any  aaenace,  distorb- 


h  oZZ  beta-      /"*  Eumnc'i  **™g  read  an  isiqiugafcsy  in  the  witness, 
k*»<k,wm.        takes  down  the  answer  in  writing  npon  pajier  cmMing  the  an- 


ftakthei 
uttLaw. 


hj  w*£T        *  wttnem  m*J  ^permitted  to wmmdkAan ******  brings 

with  him  to  refresh  hi*  memory,  bat  not  the  sctaance  of  his 

t  depositions;  nor  may  he  transcribe  such  notes orisfcsi  (/)•    The 

rote  at  Laar  is,  in  this  respect,  the  same;  and  in  an  anonymous 

case  in  Mr.  Ambler's  reports  (at),  Lord  Hard  wicke  said, "  that,  at 

Law,  s  witness  is  allowed  to  refresh  his  memory  by  notes  as  to 

dates  and  names,  because  there  is  nothing  to  gmde  the  memory 

as  U>  them;  bat  he  never  knew  a  Court  of  Law  admit  the  whole 

endence  to  be  given  from  writing.    There  is  no  certain  rule  how 

rar  evidence  may  be  given  from  notes ;  some  Judges  had  thought, 

and  he  was  (he  said)  inclined  the  same  way,  that  the  witness 

might  speak  from  notes  which  were  taken  at  the  time  of  the  trans- 

action  m  question,  bat  not  if  they  were  written  afterwards"  (n). 

In  that  case,  a  motion  was  made  to  suppress  a  deposition  taken 

before  Commissioners,  because  the  attorney  for  the  plaintiff  had 

ettam,  feacock  •  case,  9  Rep.  70.  fa  Vide  Phil.  &  Amos,  891. 
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written  down  the  whole  in  the  exact  form  of  the  deposition  before  Method  of  Ex- 
it was  taken ;  and  though  it  appeared  that  the  witness  had  told 
him  the  facts  and  circumstances  mentioned  in  it,  yet  his  Lordship 
said  it  would  be  of  dangerous  tendency  to  permit  it  to  be  read ; 
for,  in  depositions,  it  is  natural  to  state  the  evidence  as  given  by 
the  witness,  but  that,  in  the  case  in  question,  the  attorney  had 
methodized  and  worded  it ;  and  that  it  was,  therefore,  no  more 
than  an  affidavit  (o)  (1). 

In  order  to  secure  the  statement  of  the  evidence  upon  the  depo-  Depositions  to 
sitions  in  the  very  words  of  the  witness,  the  stat.  3  &  4  Will.  IV.  &B^^on.the 
c.  94,  s.  27,  has  enacted,  that  all  depositions  of  witnesses  exam- 
ined in  the  High  Court  of  Chancery  are  to  be  taken  in  the  first 
person ;  formerly  the  practice  was  to  take  them  in  the  third  per- 
son (p). 

If  a  witness  to  be  examined  does  not  understand  English,  an  Where  witness 
order  should  be  obtained  to  appoint  an  interpreter  to  interpret  the  ^^En3& 
interrogatories  and  depositions  (2).  The  person  so  appointed 
must  be  sworn  to  interpret  truly,  and  the  depositions  of  the  wit- 
ness are  to  be  taken  down  by  the  Examiner,  from  the  interpreta- 
tion, in  English  (q).  It  was  Lord  Nottingham  who  established 
the  rule  that  "  no  alien  should  be  examined  as  a  witness  without 
a  motion  first  made  in  Court  to  swear  an  interpreter,  that  the 
other  side  might  know  him,  and  take  exceptions  to  the  interpre- 
ter"^). 

When  all  the  interrogatories,  upon  which  the  Examiner  has  been  depositions  to 
instructed  to  examine  the  witness,  have  been  gone  through,  the  *•  **ad  oyer  to 


witness; 


(p)  Ibid. j    Vide  etiam,  Shaw  v.  taken  and  expressed  in  the  first  per- 

Undmey ,    15   Ves.   380 ;    Ferry   v.  son  of  the  deponent.     See  post,  p. 

Fisher,  cited  ib.  382 ;  fhil.  &  Amos,  1085. 

396  ;   St.  Katherine  Dock  Company  (a)  Smith  v.  Kirkpatrick,  1  Dick. 

t.  Mantxyn,  1  Col.  94.  103.    Vide  etiam,  Lord  Belmore  v. 

)  By  the  107th  Order  of  May,  Anderson,  2  Cox,  288,  and  4  Bro.  C. 


«W 


depositions    of  witnesses    C  90,  S.  C. 
taken  by  commission,  are  now  to  be        (r)  2  Swanst.  261,  n 


(1)  A  witness  should  go  before  the  examiner,  free  to  answer  all  interrog- 
atories, and  not  with  a  deposition  already  prepared.  Underbill  v.  Van  Cort- 
laxtdt,  2  John.  Ch.  339. 

A  depo»ition;prepared  and  written  by  the  party  for  whom  it  is  taken,  can- 
not be  received  as  evidence.  Amory  v.  Fellows,  5  Mass.  219.  See  Ray  v. 
Walton,  2  A.  K.  Marsh.  71*  Although  it  is  copied  by  a  third  person.  Gris- 
vold  9.  Griswold,  1  Root,  259.  The  deposition  is  equally  inadmissible,  if 
drawn  by  the  agent  of  the  party.  Smith  v.  Huntington,  1  Root,  226;  Allen 
«.  Rand,  5  Conn.  322 ;  Patterson  «.  Patterson,  2  Pennsyl.  200 ;  Addleman  v. 
Masrterson,  1  ib.  454.  See  U.  States  v.  Smith,  4  Day,  121 ;  Logan  v.  Steel, 
3  Bibb,  230. 

(2)  See  Gilpins  v.  Consequa,  1  Peters,  C.  C.  85 ;  Amory  v.  Fellows,  5 

'    s.  219. 
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^Methodtf  Examiner  carefully  reads  over  the  whole  deposition  to  the  witness, 
who,  if  he  he  satisfied  with  it,  signs  each  sheet  of  it  in  the  pres- 
ence of  the  Examiner. 
When  witness  If  the  witness  wishes  to  vary  his  testimony,  or  to  make  any  aU 
adJto  deposi-  teration  in  or  addition  to  it,  he  must  do  so  before  signing  the  depo» 
tiori;  sitionj  for,  by  an  order  of  the  Court,  when  witnesses  are  ex- 

amined in  Codrt,  they  are  to  perfect  and  subscribe  their  deposition 
to  such  interrogatories  as  they  hare  answered,  befote  they  depart 
from  the  Examiner  or  his  deputy ;  and  they  are  not  to  be  pennit- 

not  after-  ted  to  make  any  alteration  thereof  at  any  time  thereafter  without 

signature ;       iMTe  Qf  ^  CJourt,  unkss  it  be  in  some  circsmslance  of  time  or 

unless  as  the  like,  or  far  making  perfect  of  a  sum  upon  view  of  any 

e^tacTof  deed,  book,  of  writing,  which  the  witness  shaU  show  to  the  Ex- 
time,  Ac.  aminer  before  he  permit  such  alteration  (s)  (1). 
Signature  of  It  is  to  be  noticed,  that  the  signature  of  a  witness  to  his  exam- 
ination is  absolutely  necessary,  and  that  if  a  witness  shook!  die 
after  his  examination  is  completed,  but  before  it  is  signed,  the 
Death  of  wit-  depositions  cannot  be  made  use  of  (t)  (3).  It  seems,  however, 
erow^xamin-  **  if  a  ^tnea*,  having  signed  his  examination  in  chief;  dies  be- 
tion  will  not  fbre  he  is  oroBS^xamined,  his  depositions  may  be  read  as  evidence ; 
affect  deposi-  ^  Court,  however,  bearing  in  mind  the  foot  that  the  craMxam* 
nation  has  not  taken  effect,  especially  if  it  should  appear  that 
the  party  had  lost  any  material  fact  which  was  within  the  know- 

(#)  Beamess  Ord.  74.  ft)  Copelaad a. Stanton,  1  P.  Was. 


(1)  A  witness  may,  by  the  practice  of  the  Court  of  Chancery  in  New  York, 
explain  or  correct  a  mistake  made  by  him,  at  any  tiny  before  his  examin- 
ation is  finally  closed ;  bnt  no  part  of  his  testimony jjretiouslY  reduced  to 
writing,  can  be  erased  or  altered.    Rule  84 ;  1  Hoff.  Ch.  Pr.  463. 

Under  the  former  practice  of  that  Court,  amendments  of  testimony  were 
allowed  in  open  court,  after  publication  and  at  the  hearing,  on  an  allegation 
of  mistake  in  taking  down  the  testimony.  Denton  v.  Jackson,  1  John.  Ch. 
526.  So  a  reexamination  has  been  allowed  on  the  affidavit  of  the  witness 
that  his  testimony  in  material  parts  was  not  truly  taken  down.  Trustees  of 
Kingston  v.  Tappen,  1  John.  Ch.368. 

The  existence  of  the  mistake  ought  to  be  made  out  to  the  perfect  sntisftc- 
tion  of  the  Chancellor.  Gray  v.  Murray,  4  John.  Ch.  418.  See  HaUsek  a. 
Smith,  4  John.  Ch.  649;  Newman  v.  Kendal,  9  A.  K.  Bfacsh,  936. 

A  witness  examined  while  incompetent,  by  reason  of  interest,  nwr  he  te- 

" "   1 6  Ijstt.  f*^*1 


examined  after  his  eompetenoy  is  restored*    Haddix  a.  Haddix*  6  J 
See  Dunham  v.  Winans,  9  Paige*  94. 

(9)  The  signature  of  the  witness  seems  not  to  he  held  nuaassary  to  a  de- 
position in  many  of  the  States*  See  Moulson  v.  Hargrare*  1  Berg.  6s  H. 
901 ',  Mobley  v.  Hamit,  1  A.  K.  Marsh,  1590 ;  Rutherford  •.  Nelson,  1  Bay*. 
106 )  Barnett  a.  Watson,  1  Wash.  379;  Wiggins  «» Pryer,  3  Porter,  48*. 
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ledge  of  the  witness,  and  could  not  have  been  proved  by  other  Method  of  Ex- 

°      /  \  /,v  animation. 

means  («)  (1). 

If  a  witness  refuses  to  be  cross-examined,  his  deposition  cannot 

be  read  (*)  (2). 


Bj  the  26th  of  the  Orders  of  1828  (y),  the  Examiner  who  takes  Cross-examin- 
the  examination  in  chief  is  at  liberty  to  take  his  cross-examination  ation  C3)- 
also;  before  that  time,  the  cross-examination  of  a  witness  was 
taken  before  a  different  Examiner  from  the  one  who  examined  him 
in  chief  (4) ;  a  practice  which  appears  to  have  been  sanctioned  by 
the  stat  50  Geo.  III.  c.  8,  by  which  it  was  directed,  that  the  wit- 
nesses on  different  sides  of  the  same  cause,  should  (if  the  same  was 
practicable,)  be  examined  by  different  Examiners  (z). 

We  have  seen  before,  that,  previously  to  the  examination  of  a  Where  witness 
witness,  a  notice  in  writing  of  the  name  and  description  of  the  w  resident  in 
witness  is  to  be  served  upon  the  adverse  solicitor.  The  object  of 
this  notice  is,  that  in  case  the  adverse  party  shall  have  occasion  to 
cross-examine  the  witness,  he  may  have  an  opportunity  of  doing 
so.  The  cross-interrogatories  ought  to  be  filed  before  the  examina- 
tion in  chief  is  completed ;  and  if  they  are  so  filed,  the  party  pro- 
ducing the  witness  is  obliged  to  procure  him  to  stay  or  return  to  be 
examined  (a).  If  a  witness  refuses  to  be  cross-examined,  it  is  a 
cause  of  exception  to  his  testimony,  and  the  Court,  on  motion,  will 
suppress  his  deposition  (b)  (5). 

Where  the  interrogatories  for  cross-examining  a  witness  are  not  Where  crow- 
filed,  or  the  witness  is  not  required  to  be  cross-examined  whilst  he  intf  ^°^to!ie* 
9  ^  not  filed  before 

examination 
(«)  O'Callaghan  v.  Murphy,  2  Sch.        (z)  Turner  v.  Burleigh,  17  Ves.  terminated. 
A  Lef.  158.  354. 

(x)  Prac.Rcg.  (a)  Hind.  383. 

(y)  Ord.  1828.  (ft)  Ibid.  346,  n. 

(1)  A  witness  became  interested  by  a  death  while  under  examination.  The 
death  occurred  during  his  cross,  but  before  further  direct,  examination.  The 
Court  allowed  the  deposition  to  stand  so  as  to  embrace  the  direct  and  cross- 
examination,  but  struck  out  the  further  direct.  Fream  v.  Dickinson,  3  Edw. 
300. 

02)  The  testimony  of  the  witness  is  complete,  so  far  as  the  party  calling 
him  is  concerned,  when  the  direct  examination  is  finished  and  signed 
by  the  witness ;  but  the  party  calling  him  is  bound  to  keep  the  witness  be- 
fore the  examiner  a  sufficient  length  of  time  afterwards,  to  enable  the  ad- 
Terae  party  to  complete  the  examination,  or  the  deposition  may  be  suppressed. 
Trustees  of  Watertown  v.  Cowen,  5  Paige,  510. 

(3)  One  defendant  cannot  cross-examine  a  witness  produced  by  another 
defendant.     Trumbull  v.  Gibbons,  Halst.  Dig.  174. 

(4)  See  Troup  v.  Haight,  6  John.  Ch.  335,  cited  ante,  1054,  note. 

(5)  But  see  Courtenay  v.  Hoskins,  2  Russ.  253,  cited  post,  1066. 


1006  Of  Evidence. 

Cft»».Ezftttitt.  is  under  original  examination,  but  is  allowed  to  depart  about  his 
*  ***  business,  the  party  who  intends  to  cross-examine  that  witness  must 
procure  his  examination  in  the  best  manner  he  can ;  the  adverse 
party  is  not  bound  to  produce  him  again ;  but  as  it  Is  Usual  after 
the  witness  is  sworn,  if  he  be  resident  in  London,  for  the  Examiner 
to  appoint  some  other  day  for  him  to  attend  to  be  examined  (c), 
the  party  intending  to  cross-examine  has  generally  sufficient  oppor- 
tunity to  prepare  and  file  his  interrogatories.  In  the  mean  time, 
however,  to  prevent  the  examination  being  taken  without  the  cross- 
examination,  a  note  in  writing  may  be  stuck  np  in  the  Examiner's 
Office,  that  if  suck  a  person  come  to  be  examined  in  sudk  a  canse, 
let  him  be  crose-examined  (rf). 

In  the  case  of  Keymer  **  Pering  (*)*  it  is  stated  that "  the  prac- 
tice of  the  Examiner's  Office  is,  that  where  a  party  produce*  a 
witness  to  be  examined  by  one  of  the  Examiners,  the  opposite  par- 
ty having  notice,  and  intending  to  cross-examine  the  witness, 
makes  an  appointment  with  the  other  Examiner  for  that  purpose, 
and  then  gives  notice  of  the  time  appointed  to  the  witness,  and  al- 
so to  the  solicitor  of  the  party  producing  the  witness."     It  appears 
from  the  case,  that  if  the  party  intending  to  cross-examine  neg- 
lects to  make  the  appointment,  he  loses  the  right  to  cross-examine. 
Where  witness     If  a  witness  reflates  to  attend  to  be  cross-examined,  an  appJice* 
crou!exun?    tion  may  be  made  to  the  Court,  (it  is  presumed  in  the  same  manner 
ined.  already  pointed  out  in  the  case  of  a  witness  refusing  to  be  examined 

in  chief  (/)),  which  will  compel  the  witness  to  do  what  the  party 
has  a  right  to  require  of  him  (g). 

Some  doubt  appears  to  exist  whether  a  subpmna  will  lie  to  com- 
pel a  witness  to  attend  for  the  purpose  of  being  cross-examined. 
Where  witness     It  is  to  be  noticed,  that  there  is  a  difference  in  the  practice  be- 
if  brought  up  tween  cases  in  which  a  witness  is  resident  in  London  and  those  in 
country  which  he  is  resident  in  the  country,  and  is  brought  up  to  be  exam- 

ined in  town.  When  the  witness  resides  in  London,  the  swear- 
ing him  on  one  day  and  fixing  another  day  for  his  examination, 
can  be  productive  of  little,  if  any,  inconvenience.  The  case, 
however,  is  different  when  the  witness  comes  up  from  the  country; 
there  the  bringing  him  up  to  town,  for  the  purpose  of  being  sworn, 
and  then  detaining  him  till  a  filters  day  for  his  examination,  may 
be  productive  both  of  inconvenience  and  expense.  The  practice, 
therefore,  is,  for  a  witness  coming  from  the  country  to  be  examin- 

(e)  lb.  323.   tte  depositions,  how-  («)  10  Sim.  181. 

ever,  always  bear  date  the  day  of  the  (J)  Ante,  p.  1055. 

swearing.  (g)  Courtenay  ».  Hoakiits,  8  Ross. 

(<*)  Ibid.  arc 
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ed  on  tbe  same  day  that  bo  is  sworn*  Id  order,  however,  to  se-  Crots-Examin- 
cure  to  the  other  party  an  opportunity  for  crow-examining  biro,  the  *  Qn* 
party  producing  a  witness  from  the  country  is  bound  to  keep  him 
in  town  for  forty-eight  hours  from  the  time  of  giving  notice  to  the 
opposite  soliekor;  and  if,  during  that  time,  interrogatories  are 
fifed  for  cross-Pisnrining  turn,  and  he  is  sworn  to  give  evidence  on 
the  croesMuteiYogstories,  the  party  who  has  brought  the  witness  to 
town  is  bound  to  keep  biro  in  town,  at  bis  awn  expense*  till  the 
eroas^examinatioA  is  finished ;  and  if  he  aUowa  the  witness  to  leave 
town  before  the  forty-eight  boors  are  expired,  or  before  tbe  cross* 
examination  is  finished,  he  is  bound  to  bring  biro  up  again  to  be 
croes-exambed  at  his  own  expense  (A)  (1). 

It  is  to  be  observed,  that  the  forty-eight  boors  are  to  commence and  de- 

from  tbe  time  of  tbe  notice,  and  not  from  tbe  time  when  the  ex*  tSeexpinuion 
eminotion  in  thief  is  completed  (i)  \  and  that,  if  the  witness  do*  of  forty-eight 
parts  before  tbe  expiration  of  tbe  forty-eight  hours,  or,  if  bia  cross* hoa,S| 
examination  be  commenced,  before  tbe  same  is  completed,  an  or* 
der  will  be  made,  upon  application  to  tbe  Court,  by  motion,  that 
the  party  oalling  him  do,  at  his  own  eapenset  produce  him  before 
tbe  Examiner,  within  a  limited  time  after  service  of  the  order,  to 
be  cross-examined,  or  that,  in  default,  his  evidence  given  in  chief 
will  be  suppressed  (i). 

A  similar  order  will  also  be  made  where  the  witness  secretes or  se- 

himself  (I),  but  the  mere  circumstance  that  a  witness  refuses  to  ereteg  him-elf- 
attend  to  be  cross-examined,  will  not  be  a  sufficient  ground  for  mak- 
ing each  an  order ;  the  party  intending  to  cross-examine  should, 
upon  such  refusal,  apply  to  the  Court,  which,  as  we  have  seen, 
will  compel  the  witness  to  do  what  such  party  has  a  right  to  re- 
quire of  him  (»). 

If  a  party  examining  a  witness  does  not  allow  a  sufficient  time 
for  cross-examination  before  the  time  for  passing  publication  ex* 
piree,  and  cross-interrogatories  are  left,  such  party  must  either 
enlarge  publication  or  the  deposition  will  be  suppressed  (t»)  (2). 

(A)  For.  Rom.  144  j  Flowerdav  v.  (I)  Flowerday  v.  Collet,  ubi  supra. 

Collet,  1  Dick.  288;   Whittock  v.  («)  Oourtenay  v.Hot&ini.SRase. 

LjsagM,  1  S.  A  8. 446.  TO. 

(Olbid.  f»)  I  Smith1-  Ch.  Pr.  8rd  ed.  476 ; 

(A)  For.  Rom.  144 ;  Flowerday  «.  and  see  Kevmer  v.  Paring,  10  Bim. 

Collet,  1  Dick.  288;  Whittnck  v.  179. 
tyv,gi»t,  IB.  68,446. 
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(1)  Ante,  1065,  note. 
W  into,  106*,  mote. 
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Cross  A  witness  who  is  cross-examined  must  be  sworn  to  the  cross- 

E  xamination.  .  „  .   .        . 

interrogatories  as  well  as  to  the  original  interrogatories. 


Examination        Under  the  practice  before  the  Orders  of  May,  1845,  came  into 
C°br  ni?d  UU   °Perat*on>  where  the  Examiner  was  served  with  a  copy  of  a  role 
to  pass  publication,  he  could  not,  after  the  day  fixed  by  such  rule 
for  passing  publication,  examine  any  more  witnesses,  even  though 
the  witnesses  had  been  already  sworn  (0),  unless  he  was  served 
with  an  order  to  enlarge  publication ;  in  which  case  either  party 
might  examine  their  witnesses  as  long  as  the  publication  contin- 
ued enlarged  (p).    Where,  however,  a  witness  was  examined,  by 
mistake,  two  days  after  publication  had  passed,  and  was  cross- 
examined  by  the  defendant,  the  Court  would  not  suppress  the 
How  long  con-  deposition  (q).    Now  as  we  have  seen  (r),  publication  passes 
^wnt^rac-    witnout  ru*e  at  ^  expiation  of  two  months  after  the  filing  of  the 
tioe.  replication,  unless  such  time  expires  in  the  long  vacation,  or  is 

enlarged  by  order.  It  is  presumed,  that,  under  the  present  prac- 
tice, any  examination  of  witnesses  after  the  time  for  publication 
has  arrived  will  be  irregular,  whether  notice  be  served  upon  the 
Examiner  or  not  (1). 

(0)  Beames's  Ord.  73, 186.  (?)  Hammond  v. ,  4  Dick.  50. 

(p)  Anon.  1  Vern.  253.  (r)  Ante,  p.  949. 

(1)  In  the  case  of  Green  v.  Wheeler,  decided  New  York  Chancery,  Aog. 
16, 1842,  Mr.  Chancellor  Walworth  held,  that  where  an  examination  of  wit- 
neues  ia  commenced  before  the  time  for  taking  testimony  expires,  it  may  be 
continued  by  the  examiner,  if  necessary,  after  the  expiration  of  snch  time ; 
and  until  an  order  to  close  the  proofs  is  actually  entered. 

Reexamination.  By  the  New  York  practice,  after  the  examination  of  a 
witness  is  finally  closed,  he  cannot  be  again  examined  to  the  same  facts, 
without  the  consent  of  the  adverse  party,  or  by  order  of  the  Court,  on 
sufficient  cause  shown.  But  he  may  be  re-examined  as  to  any  new  matter 
arising  out  of  the  testimony  of  other  witnesses.    Rule  84,  in  Chancery. 

A  party  will  not  be  allowed  to  re-examine  a  witness  whose  memory  has 
been  refreshed  since  his  examination  closed,  except  as  to  documentary  ev- 
idence. Noel  v.  Fitzgerald,  1  Hogan,  135.  See  Byrne  «.  Frese,  1  Moll. 
396. 

After  a  hearing  and  final  decree  in  a  cause,  a  witness  cannot  be  re-exam- 
ined to  explain  or  correct  his  testimony  taken  on  his  examination  in  chief, 
and  read  at  the  hearing ;  unlets  under  very  special  circumstances.  Gray  9. 
Murray,  4  John.  Ch.  412;  Hallock  v.  Smith,  4  John.  Ch.  649;  Sterry  «. 
Arden,  1  ib.  62 ;  Newman  v.  Kendall,  2  A.  K.  Marsh.  236. 

A  witness  examined,  while  incompetent  by  reason  of  interest,  may  be  re- 
examined after  his  competency  is  restored.  Haddix  v.  Haddix,  5  Litt.  202. 
See  ante,  1064,  note. 

The  re-examination  of  a  witness  in  Chancery  rests  in  discretion,  and  though 
granted,  under  peculiar  circumstances,  is  against  the  ordinary  practice  of 
that  Court.  Beach  v.  Fulton  Bank,  3  Wendell,  573 ;  Phillips  v.  Thompson, 
1  John.  Ch.  140. 
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Sect.  IV. — Examination  of  Witnesses. 

By  Commission  (1). 

It  has  been  before  stated,  that,  anciently,  the  examination  of  Commission  to 
witnesses  was  before  the  Master  of  the  Rolls,  who  afterwards  del-  «*«***«  wit- 
egated  this  duty  to  his  clerks,  the  present  Examiners,  and  that  such  £ngiandj  in 
examination  was  then  and  still  is  called  an  examination  in  Court,  what  cases 
As,  however,  it  frequently  happened,  that  witnesses  were  aged  or  necei8ary- 
infirm,  or  lived  at  a  remote  distance  from  the  Court,  it  was  thought 
more  convenient  to  appoint  Commissioners  to  examine  such  wit- 
nesses, the  Court  sending  a  notary  of  its  own,  who  was  often  in 
the  commission  with  them,  but  which  practice  of  sending  a  nota- 
ry has  now  been  discontinued  (a). 

In  Lord  Clarendon's  Orders  (6),  it  is  ordered,  that  no  commis-  Within  what 
sion  ad  ezaminandum  testes  be  executed  in  London,  or  within  ten  London. 
miles  thereof,  without  special  order  first  obtained  upon  affidavit 
made  of  the  party's  inability  to  travel,  or  other  good  matter,  &c; 
from  which  it  appears,  that,  up  to  that  time,  the  jurisdiction  of 
the  Examiner  extended  only  to  a  circuit  of  ten  miles  round  Lon- 
don, and  that  commissions  might  be  issued  for  the  examination  of 
witnesses  resident  beyond  that  distance ;  a  long  and  approved  course 
of  practice,  however,  has  extended  that  distance  to  twenty  miles 
(e),  and  a  party  cannot  have  a  commission  for  the  examination  of 
witnesses,  unless  such  witnesses  be  resident  beyond  twenty  miles 
from  the  Court.  If  any  commission  is  made  out,  or  witnesses 
examined,  within  the  district  to  which  the  Examiner's  Office  ex- 
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(«)  Hind.  334 ;  ibid.  314,  n. 
Beames's  Ord.  193. 


(I)  In  reference  to  the  taking  of  depositions  either  at  home  or  abroad, 
many  cases  will  be  found  collected  in  note  (42)  to  2  Phil.  Ev.  (Cowen  & 
Hill's  notes)  pp.  32  to  41.    See  also  1  Greenl.  Ev.  §  320  to  325. 

To  entitle  depositions  to  be  read  in  evidence,  the  roles  of  Court  and  stat- 
utes respecting  them  must  be  strictly  complied  with.  Wallace  v.  Mease,  4 
Yeates,  520;  Sell  v.  Morrison,  1  Peters,  S.  C.  351  ;  Winooskie  Tump.  Co. 
v.  Ridley,  8  Vermont,  404 ;  Bradstreet  v.  Baldwin,  11  Mass.  229 ;  The  Argo, 
2  Wheat.  287;  Evans  v.  Eaton,  7  Wheat.  356;  Sanders  v.  Howe,  1  Chip. 
363;  Collins  v.  Elliot,  1  Har.  &  John.  1;  Den  v.  Farley,  1  South.  124  ; 
Hendricks  v.  Craig,  2  ib.  567;  Worsham  v.  Gove,  4  Porter,  441 ;  Wig 
v.  Pryor,  3  Porter,  430;  Shepherd  v.  Thompson,  4  N.  Hamp.  213; 
v.  Fish,  3  Pick.  74 ;  Burroughs  v.  Booth,  1  Chip.  106. 
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In  case  of 
sickness,  or  in- 
ability to  trav- 
el. 


In  England,  tends,  the  depositions  taken  upon  such  commission  will,  upon 
complaint,  be  suppressed ;  and  in  a  case  where  the  commission 
was  executed  and  the  witnesses  examined  at  a  tavern  in  Chancery 
Lane,  the  Clerk  in  Court  who  made  out  the  commission  was  com- 
mitted for  misbehavior  (d). 

In  the  case,  indeed,  of  the  sickness,  or  of  the  inability  to  travel, 
of  any  witness  resident  within  the  prescribed  limits,  a  commission 
for  the  examination  of  such  witness  may  be  obtained  upon 
motion  supported  by  affidavit;  but  the  more  usual  course  in 
such  cases,  is  to  procure  the  attendance  of  the  Examiner  at 
the  place  of  such  witness's  abode,  in  the  manner  before  pointed 
out  (e). 

A  commission  to  examine  witnesses  in  England  cannot  be  ob- 
tained before  the  cause  is  at  issue :  unless  it  be  in  one  of  those 
cases  in  which  the  Court  authorizes  such  a  commission  to  exam- 
ine witnesses  de  bene  esse,  which  will  be  noticed  in  the  next 
section.  In  cases,  also,  where  the  bill  has  been  exhibited  for 
the  purpose  of  perpetuating  testimony,  and  the  defendant  is  in 
cause  at  issue,  contempt  to  an  attachment  for  want  of  an  answer,  the  Court  has 
allowed  the  plaintiff  to  have  a  commission  to  examine  his  wit- 
nesses (/). 

With  respect  to  the  time  within  which  a  commission  may  be 
obtained,  the  practice  is  now  regulated  by  the  Orders  of  May, 
1845,  the  95th  of  which  directs,  that  "  Immediately  after  the  re- 
Orders  of  1854.  plication  is  filed,  the  plaintiff,  if  he  thinks  fit,  may  give  notice  to 
all  other  parties  entitled  to  examine  witnesses  in  the  cause,  of  his 
intention  to  sue  out  a  commission  for  that  purpose,  and  the  plain- 
tiff, if  he  gives  such  notice  within  two  days  after  the  filing  of  the 
replication,  or  before  any  defendant  has  given  notice  of  his  inten- 
tion to  sue  out  a  commission,  is  to  have  the  carriage  of  the  com- 
mission." 

The  96th  of  the  same  Orders  directs,  that  "  After  the  expira- 
tion of  two  days  from  the  filing  of  the  replication,  if  the  plaintiff 
has  not  previously  given  notice  to  all  other  parties  entitled  to  ex- 
amine witnesses  in  the  cause  of  his  intention  to  sue  cat  a  com- 
mission for  that  purpose,  any  defendant  may  give  notice  to  all  the 
other  parties  entitled  to  examine  witnesses  in  the  same  cause  of 
such  defendant's  intention,  to  sue  out  a  commission  for  that  pur- 
pose ;  and  any  defendant  so  giving  such  notice,  is  to  have  the  car- 
riage of  the  commission,  unless  such  notice  be  given  by  more  than 


Commission 
cannot  gener- 
ally be  ob- 
tained before 


Time  when 
plaintiff  may 
sue  out  com- 
mission under 


When  defen- 
dant may  sue 
out  a  commis- 
sion. 


(<*)  For.  Rom.  143. 

(«)  Ante,  p.  1059. 

(/)   Lancaster    v.  Lancaster, 


Sim.  439.  Vide  etiam,  Coveny  v.  At- 
hill,  1  Dick.  356. 
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one  defendant,  in  which  case  the  defendant  who  first  gave  such  When  a  Corn- 
notice  is  to  have  the  carriage  of  the  commission."  It  may  be  ob-  "'"fggue^*^ 
served,  that  these  two  last-mentioned  Orders  do  not  put  any  limit 
to  the  period  during  which  an  order  for  a  commission  may  be 
obtained.  There  does  not  seem  to  be  any  general  Order,  having 
directly  such  an  effect :  and  probably  hereafter  the  undertaking 
required  of  a  plaintiff  upon  a  motion  to  dismiss  will  not  extend 
further  than  the  filing  of  a  replication.  So  that  it  will  be  neces- 
sary to  consider  in  what  manner  the  Orders  provide  for  the  ad- 
vancement of  the  cause  at  this  stage. 

We  have  before  seen,  that  publication  now  passes  without  rule  Pubhcation 
or  order  at  a  certain  fixed  period,  generally  two  months  from  the  0f  1845. 
filing  of  the  replication  ;  and  it  does  not  seem  that  the  mere  fact 
of  suing  out  a  commission  will  by  itself  in  any  manner  delay  the 
time  at  which  publication  would  otherwise  pass.     It  certainly  is 
in  the  power  of  any  party  who  examines  witnesses  to  apply  to  the 
Master  for  an  order  to  enlarge  the  time  of  publication,  but  the 
Master  in  granting  or  refusing  such  an  application,  will  probably 
be  guided  by  the  consideration,  whether  the  party  applying  has 
used  proper  diligence  in  obtaining  the  commission,  and  in  pro- 
ceeding under  it.     So  that  it  is  necessary  for  any  plaintiff  or  de- 
fendant who  is  desirous  of  examining  witnesses  by  commission,  to 
be  careful  to  obtain  the  writ  sufficiently  soon  after  replication, 
otherwise  he  will  run  the  risk  of  the  time  for  publication  arriving 
before  he  has  completed  his  examination. 

In  order  to  understand  the  change  produced  by  the  Orders  of  J™6*10?  M  *° 

°     r  J  time  when  the 

May,  1845,  it  will  be  necessary  to  state  shortly  what  practice  be-  plaintiff  might 

Tore  these  Orders  came  into  operation  regulated  the  period  during  °ave  *?*d a 
...  .    .  .  i      t  .         •■  i     •        •  .  commiMion, 

which  a   commission  might  have  issued,  and  the  circumstances  before  Orders 

ffhich  then  determined  who  was  to  have  the  carriage  of  it.  Under  °f  1845» 
the  16th  and  17th  Orders  of  1828,  now  discharged,  when  a  mo- 
tion to  dismiss  had  been  made,  and  the  plaintiff  had  entered  into 
the  usual  undertaking  thereon,  or  when  no  motion  to  dismiss  had 
been  made  ;  in  either  case  the  plaintiff  must  have  obtained  and 
served  the  order  for  a  commission  within  three  weeks,  computed 
in  the  former  case  from  the  date  of  the  undertaking,  and  in  the 
Utter  ease  from  the  filing  of  the  replication.  And  we  have 
before  seen,  that  it  was  then  necessary  that  previous  to  obtain- 
ing an  order  for  a  commission,  the  plaintiff  must  have  served  a 
subpoena  to  rejoin.  If  the  plaintiff  neglected  to  obtain  and  serve 
an  order  for  a  commission  within  this  period  of  three  weeks, 
he  could  not  afterwards  have  a  commission,  but  if  he  wished  to 
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dant  might     q^j 

have   had  a       «««*• 

Commission  The  above  regulations  applied  only  to  a  case  where  the  plain- 
under  Practice  ttff  himself  required  a  commission  to  examine  witnesses.  It  fre- 
before    Orders  * 

of  18 15.      quently,   however,   happened  that  although  the  plaintiff  did  not 

v^^n/^^-'  require  a  commission,  yet  he  served  a  subpoena  to  rejoin,  and 
Where  defen-    .u       .  .    ..  '       .  T  ,  •*  *£     J  r 

dant  required   thereby  put  the   cause   at  issue.     In  such  a  case  if  the  defen- 

acommissicn,  dant  wished  to  examine  witnesses  by  commission,  and  if  the 
tiff  did  not D  plaintiff  having  put  the  cause  at  issue,  did  not  obtain  and  serve 
an  order  for  a  commission  within  the  above-mentioned  period  of 
three  weeks,  then  the  defendant  was  at  liberty  to  obtain  an  order 
for  a  commission  to  examine  witnesses,  and  to  have  the  carriage 
of  the  commission  ;  and  so  if  the  plaintiff  actually  sued  out  a 
commission,  but  neglected  to  execute  the  same  within  the  prop- 
er time,  the  defendant  was  entitled  to  an  order  for  another  com- 
mission (g). 

It  has  before  been  stated  (A),  that  a  plaintiff  who  did  not  re- 
quire a  commission  to  examine  witnesses,  was  not  bound  to  serve 
either  an  order  for  a  commission,  or  a  subpoena  to  rejoin,  within 
the  period  of  three  weeks.     He  might,  however,  for  the  purpose 
either  of  enabling  him  to  examine  witnesses  in  town,  or  prevent- 
ing an  order  to  dismiss,  serve  a  subpoena  to  rejoin  at  a  subsequent 
period ;  in  that  case,  or  in  the  case  of  a  defendant  appearing  to 
When  defen-    rejoin  gratis,  a  defendant  requiring  a  commission  could  not  have 
dant  appeared  applied  for  one  under  the  Orders  of  1828 ;  but  he  might  have 
grotts!*1  resorted  to  the  old  practice  of  the  Court,  which  allowed  a  defen- 

dant, where  a  plaintiff  did  not  require  a  commission,  to  sue  one 
out  for  the  examination  of  his  own  witnesses  (t). 
When  plaintiff     By  that  practice,  a  plaintiff  was  bound,  before  he  proceeded  to 
produce  wit-0  Pa8S  publication  and  to  set  his  cause  down  for  hearing,  to  give  the 
nesses.  defendant  "  a  rule  to  produce  witnesses,"  which  was  in  effect  a 

notice  to  him  to  proceed  to  the  examination  of  his  witnesses.  If 
the  plaintiff  did  so,  without  suing  out  a  commission,  he  forfeited 
his  right  to  sue  one  out ;  and  the  practice  was  for  the  defendant, 
if  he  required  a  commission,  then  to  obtain  an  order  for  one;  and 
if  he  did  so  within  eight  days  after  the  rule  was  entered,  the  plain- 
tiff was  not  at  liberty  to  enter  a  rule  to  pass  publication  till  the 
following  term ;  this  was  the  practice,  as  well  in  cases  in  which 
a  defendant  sued  out  a  commission  under  the  Orders  of  1828,  as 
in  those  regulated  by  the  old  practice ;  in  either  case,  the  defend- 
to)  17th  Order,  1828;  Rattenbury  (i)  Barnesley  v.  Powel,  3  Atk. 
v.  Fenton,  6  Sim.  968.  593;  Hind.  302. 

(A)  See  ante,  p.  947. 
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ant  must  have  waited  till  a  rule  to  produce  witnesses  was  entered,  Orders  of  May, 

before  he  could  have  had  an  order  for  a  commission  to  examine  v^^-^^-L, 

witnesses  himself.  When  defen- 

We  have  seen,  that  under  the  Orders  of  May,  1845,  after  the  dant  ma*  ™? 

J '  oui  a  commit- 

expiration  of  two  days  from  the  filing  of  the  replication,  if  the  sion  under 
piaimiif  haa  not  given  notice  of  his  intention  to  sue  out  a  commis-  2?!!?™  of 
sion,  any  defendant  is  entitled  to  give  such  notice,  and  the  first 
defendant  who  does  so  has  the  carriage  of  the  commission. 

We  have  next  to  consider  the  persons  to  whom  commissions 
may  be  directed,  and  the  manner  in  which  they  are  selected. 
With  respect  to  this  subject,  the  94th  Order  of  May,  1845,  directs 
that  "  Commissions  to  examine  witnesses  within  the  jurisdiction  To  whom 
of  the  Court  are  to  be  directed  to  two  Commissioners  only,  and  commissions 
unless  the  Court  otherwise  orders,  are  to  be  made  returnable  with- 
out delay ;  and  the  Commissioners  are  to  be  either  barristers  or 
solicitors  not  concerned  in  the  cause ;  and  each  one  of  such  two 
Commissioners  is  to  have  all  such  power  and  authority  to  examine 
witnesses  as  have  heretofore  been  vested  in  the  acting  Commis- 
sioners named  in  the  commissions  to  examine  witnesses  which 
have  heretofore  been  issued ;  but  the  Commissioner  first  named  in 
the  commissions  to  he  hereafter  issued  is  alone  to  act  in  the  exe- 
cution of  any  commission,  unless  he  is  by  illness  or  other  sufficient 
cause  incapacitated  from  acting  therein ;  in  which  case  the  Com- 
missioner secondly  named  is  alone  to  act  in  the  execution  of  such 
Commission."  When  parties 

By  the  97th  of  the  same  Orders,  "  Where  the  parties  entitled  to  J[^rWrH  °°ld 
examine  witnesses  in  the  cause  agree  to  the  nomination  of  persons  Clerk  to  issue 
to  be  Commissioners,  and  to  the  order  in  which  such  Commission-  cornmi98,on- 
ers  are  to  be  named,  the  Record  and  Writ  Clerk,  upon  being  ap- 
plied to  for  the  purpose,  is  to  cause  a  commission,  directed  to  such 
persons,  to  be  sealed  and  delivered  to  the  person  entitled  to  have 
the  carriage  thereof."  When  parties 

The  98th  Order  directs,  that  "If  all  the  parties  entitled  to  ex-  Master  toTe. 
amine  witnesses  in  the  cause  have  not,  within  four  days  after  the  termine  Com- 
Bling  of  the  replication,  agreed  to  the  nomination  of  persons  to  be  mU8l0nen  C1)- 
Commissioners,  any  party  entitled  to  examine  witnesses  in  the 
cause  may  apply  to  the  Master,  to  whom  any  former  reference  in 
the  cause  has  been  made,  or  to  the  Master  in  rotation,  in  case  no 
former  reference  has  been  made  for  a  warrant  returnable  in  two 
days,  requiring  the  other  parties  to  attend  for  the  purpose  of  hav- 

(1)  By  the  67th  Rule  of  the  Eouity  flales  of  the  Supreme  Court  of  the 
United  States,  it  is  provided  that  the  commissioner  or  commissioners  shall  in 
all  cases  he  named  by  the  Court  or  by  a  Judge  thereof. 

90» 
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Orders  of  May.  ing  Commissioners  named,  and  such  Master  is  to  grant  such  war- 
rant ;  and  the  same  being  duly  served,  all  parties,  on  the  return 
thereof,  are  to  propose  Commissioners ;  and  if  among  the  persons 
so  proposed  there  are  two  or  more  to  whom  no  just  objection  is 
made,  the  Master  is  to  select  or  nominate  and  certify  to  be  Com- 
missioners such  two  of  the  proposed  persons  as  appear  to  him 
most  proper  to  perform  the  duty ;  but  if  it  appears  that  no  one,  or 
only  one,  of  such  proposed  persons  is  free  from  just  objection,  the 
Master,  as  the  case  may  be,  is  to  nominate  and  certify  two  proper 
persons,  or  to  nominate  one  proper  person,  and  certify  him  and 
the  person  free  from  objection  to  be  the  Commissioners." 

Master  to  set-       The  99th  Order  directs,  that  "  If  any  question  arises  as  to  the 

tie  questions     Commissioner  who  is  to  be  first  named,  or  as  to  the  party  who  is 
concerning  '  r      j 

Comissioners.  to  have  the  carriage  of  the  commission,  the  Master  is  to  deter- 
mine such  question,  and  to  name  the  party  who  is  to  have  the  car- 
riage of  the  commission." 
When  addi-  By  the  100th  Order,  "  If  any  party  entitled   to  examine  wit- 

tional  commis-  nesses  in  a  cause  shall  desire  to  have  any  additional  commission 
or  commissions,  application  is  to  be  made  to  the  Master  for  leave 
to  sue  out  such  additional  commission  or  commissions,  and  upon 
the  Master's  certificate  that  such  additional  commission  or  com- 
missions is  or  are  proper  to  be  issued,  the  same  may  be  sued  oot 
in  the  same  manner  as  a  first  or  only  commission ;  and,  in  case 
the  parties  do  not  agree,  any  question  respecting  the  Commis- 
sioners to  be  named,  or  the  order  in  which  they  are  to  be  named 
in  the  commission,  or  any  question  respecting  the  carriage  of  any 
such  additional  commission,  is  to  be  settled  by  the  Master  as  in 
the  case  of  a  first  or  only  commission." 
When  Master  "  The  Master  is  to  deliver  his  certificate  of  the  nomination  of 
haa  certified,  the  Commissioners  to  the  solicitor  of  the  party  who  is  to  have  the 
how'sueTout.  carriage  of  the  commission,  and  such  solicitor  is,  on  the  same  day, 
or  at  latest  on  the  day  next  following  the  date  of  the  Master's  cer- 
tificate, to  file  the  same,  and  is,  within  two  days  from  the  date 
thereof,  to  take  an  office  copy  thereof  to  the  Record  and  Writ 
Clerk,  who  is  on  the  same  day,  or  at  the  latest  on  the  day  next  follow- 
ing his  receipt  of  such  office  copy,  to  seal  a  commission  directed  to 
the  persons  named  in  the  certificate,  and  to  deliver  such  commis- 
sion to  the  solicitor  from  whom  he  received  the  certificate ;  and 
such  solicitor  having  received  the  commission  is,  within  one  week 
after  the  teste  thereof,  to  deliver  the  same  to  the  Commissioner 
therein  first  named,  if  he  be  at  the  time  able  to  act  in  the  execu- 
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tion  of  the  commission,  but  if  not,  then  to  the  Commissioner  sec-  Order  for  a 
ondly  named  »  (*).  Comnuwon, 

The  102nd  Order  directs,  that  "  If  any  solicitor,  having  the  When  solici- 
carriage  of  a  commission,  does  not  within  six  days  after  the  date  JSuSjttSSe*-1  *° 
of  the  Master's  certificate,  obtain  the  commission,  and  duly  deliv-  commission. 
er  the  same  to  the  Commissioner  by  whom  the  same  is  to  be  exe- 
cuted, any  other  party  entitled  to  examine  witnesses  may  apply  to 
the  Master  for  leave  to  take  out  a  new  commission,  directed  to  the 
same  Commissioners,  and  to  have  the  carriage  of  such  commission, 
and  the  costs  of  such  application  are  to  be  paid  by  the  party  in 
default,  whether  the  application  succeeds  or  not." 

A  commission  to  examine  witnesses  has  not  hitherto  been  ob-  Order  for  a 
tained  without  an  order,  which,  however,  may  be  procured  either 
by  motion  of  course,  or  by  petition  at  the  Rolls. 

The  Orders  of  1645  do  not  seem  to  dispense  with  the  necessity 
of  an  order  being  obtained  for  a  commission,  although  they  do  not 
in  terras  allude  to  the  necessity  of  one  hereafter  being  obtained. 
The  form  of  the  order  has  been,  "  that  the  plaintiff,  [or,  if  the 
order  be  obtained  by  the  defendant,  the  defendant,]  may  have  a  Form  hitherto 
commission  for  the  examination  of  his  witnesses  in  the  cause.  And  °P 
that  the  defendants  [or  plaintiff 's]  solicitor  do,  in  four  days  after 
notice  thereof,  join  and  strike  Commissioners*  names  with  the  plain- 
tiff's  [or  defendants]  solicitor,  in  default  thereof,  that  the  plaintiff 
[or  defendant]  may  have  such  commission  directed  to  his  own  Com" 
wnssioners" 

As  the  practice  of  joining  in  commission,  and  striking  Commis- 
sioners' names,  is  abolished  by  the  Orders  of  1845,  the  order  for  a 
commission,  if  any  be  hereafter  necessary,  must  be  different  in 
form  to  that  above  stated. 

We  have  seen  that  under  the  Orders  of  1845,  unless  all  the  par-  Former  prac- 
ties  entitled  to  examine  witnesses  agree  in  the  Commissioners  to  be  CommTssTon- 
appointed,  and  the  order  in  which  they  are  to  be  named,  the  whole  en  deter- 
question  is  to  be  settled  by  the  Master.    It  will  not,  therefore,  be  mme  ' 
necessary  to  state  in  detail  the  previous  practice  in  striking  Com- 
missioners' names  and  joining  in  commission,  further  than  that  it 
was  the  rule  for  the  party  suing  out  the  commission  to  give  an  op- 
portunity to  the  opposite  party  to  join  therein.     In  such  a  case  the 
plaintiff  and  the  defendant,  or  each  set  of  defendants  joining  in 
the  commission,  used  to  name  four  Commissioners  —  the  whole 
number  was  then  reduced  by  each  party  alternately  striking  out 

(*)  101st  Order,  May,  1845. 
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Who  may  be  names  until  there  remained  two  Commissioners  for  the  plaintiff 

m™**wn"  and  two  for  the  defendant,  or  for  each  set  of  defendants  (m). 
n^^^n^-^x       We  have  seen  that  now,  under  the  94th  Order,  the  Commissioners 
ComT^utM-    raU8t  ke  e*tner  barristers  or  solicitors  not  concerned  in  the  cause, 
era.  but  no  further  restriction  is  put  upon  the  character  of  the  persons 

to  be  appointed.  Before  this  Order  it  was  a  rule  that  the  Com- 
missioners should  have  been  indifferent  persons.  A  solicitor  in 
the  cause  could  not  be  a  Commissioner  (») ;  and  the  policy  which 
excluded  solicitors  extended  also  to  solicitors1  clerks  (o).  Solici- 
tors1 clerks  are  not  mentioned  in  the  94th  Order,  probably  be- 
cause now  no  person  is  eligible  unless  either  a  barrister  or  solic- 
itor. 

It  seems,  however,  that  the  objection  to  a  solicitor  did  not  ap- 
ply where  he  was  not  concerned  in  the  cause.  In  Gordon  ».  Gor- 
don ( p),  Lord  Eldon  said,  "  Where  the  solicitor  in  the  cause  has 
acted  as  Commissioner,  the  Court  suppresses  the  depositions,  but 
can  you  argue  thence  that  the  same  course  shall  be  pursued  if  a 
Commissioner  is  solicitor  to  one  of  the  parties  in  another  cause  ?' 
There  does  not  seem  to  be  anything  in  the  Orders  of  1845  to  affect 
this  observation. 
Common  cases  The  common  exceptions  to  Commissioners  are  stated  to  be  these, 
o  exception.  ^  tt  tflat  ^e  is  0f  kindred  allied  to  the  party  for  whom  he  is  nam- 
ed (1);  that  he  is  master  to  the  party,  his  landlord,  or  partner ; 
that  he  hath  a  suit  in  Law  with  the  party  adverse  to  him  for  whom 
the  Commissioner  is  named ;  or  is  of  counsel ;  or  is  attorney,  or 
solicitor,  or  follower  of  the  cause  on  one  side  (2) ;  that  the  party 
is  indebted  to  him ;  or  any  other  apparent  cause  of  partiality  or 
siding  with  either  party  "  (q)  (3). 
Proceeding  It  is  said,  in  a  book  of  authority,  that "  after  Commissioners  are 

where  improp.  struck,  if  it  be  discovered  that  one  or  more  of  the  Commissioners 
sioners  has"      *s  or  are  nearly  allied,  of  counsel,  solicitor,  master,  or  partner  with 


been  struck. 


(m)  Hind.  298,  303 ;  1  Harr.  ed.  (o)  Cooke  v.  Wilson,  4  Mad.  380. 

New.  244.  (p)  1  Swanst.  166. 

(n)  Fricker  v.  Moore,  Bunb.  289;  (a)  Prac.  Reg.  121;  Lord  Morfvn 

Selwyn's  case,  2  Dick.  563.  v.  Spencer,  6  Beav.  135. 

(1)  See  Heacock  v.  Stoddard,  1  Tyler,  344,  and  Chandler  «.  Brainard, 
14  Pick.  285,  cited  in  note  (3). 

A  deposition  taken  before  an  uncle  of  a  party  to  the  suit  was  held  inad- 
missible in  New  Hampshire.     Bean  v.  Quimby,  5  N.  Hamp.  94. 

(2)  See  Smith  v.  Smith,  2  Greenl.  408;  Coffin  e.  Jones.  13  Pick.  441; 
Wood  v.  Cole,  13  Pick.  279. 

(3)  Under  the  provision,  that  no  person  interested  shall  draw  up  a  depo- 
sition to  be  used  in  a  cause,  &c.  a  son-in-law  of  a  party  was  'tela  not  dis- 
qualified in  Heacock  v.  Stoddard,  1  Tyler,  344.  See  also  Chandler  v.  Brain- 
ard, 14  Pick.  285. 
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the  plaintiff  or  defendant,  or  any  apparent  cause  of  partiality  or  Who  may  be 
siding  with  either  party  can  be  shown,  the  Court,  upon  motion,  omm»won" 
or  the  Master  of  the  Rolls,  upon  petition,  will  order  the  opposite 
party  to  name  Commissioners  de  novo,  in  the  place  of  one  or 
more  of  them  so  complained  against,  or  that  the  commission  issue 
ex  parte ;  because,  though  the  Commissioners  are  named  by  the 
party,  yet  that  is  but  by  way  of  proposal  to  the  Court,  for  they 
are  the  ministers  of  the  Court,  and  therefore  must  be  impar- 
tial "  (r). 

It  may  also  be  remarked,  that  the  policy  which  excludes  partial  Solicitor'! 
persons  from  being  Commissioners  extends  also  to  exclude  them  ^derk'to0 
from  taking  any  part  in  a  commission ;  therefore,  where  the  clerk  Commisaion- 
of  a  solicitor  in  the  cause  has  been  employed  as  clerk  to  the  Com-  ers> 
missioners,  the  depositions  under  the  commission  have  been  sup- 
pressed (5). 

It  is  said  that  if  a  Commissioner  refuses  to  act,  the  suitor  has  no 
remedy  by  action  against  him  (t) ;  it  is  therefore  important,  before 
any  person  is  named  as  a  Commissioner,  that  the  person  naming 
him  should  ascertain  whether  he  is  willing  to  act. 

A  Commissioner  refusing  to  act  might,  in  all  probability,  be  pro- 
ceeded against  for  a  contempt  of  the  Court,  if  without  excuse,  but 
doubtless  they  will  not  punish  a  person  for  it  unless  his  reasonable 
expenses  be  allowed  («). 

As  under  the  present  practice  one  Commissioner  is  alone  to  act 
in  the  commission,  it  is  obvious  that  he  must  be  considered  in  all 
respects  as  the  officer  of  the  Court  whose  duty  it  is  to  act  indif- 
ferently to  each  side  (x) ;  but  even  before  the  Orders  of  1845, 
when  Commissioners  for  each  side  were  appointed,  it  was  declared 
by  Lord  Eldon,  that  for  Commissioners  to  consider  themselves  as 
acting  for  one  side  only,  though  a  very  common,  is  a  very  gross 
mistake.  They  are  to  act  impartially,  but,  to  a  certain  extent,  on 
both  sides,  they  have  under  their  particular  care  the  interest  of  the 
party  appointing  them  (y). 

We  hare  seen  that  now,  under  the  100th  Order  (y),  application  Additional 
is  to  be  made  to  the  Master  by  any  party  who  is  desirous  of  an  commission. 
additional  commission  issuing. 

Before  this  Order,  where  a  defendant  had  any  witnesses  to  ex-  Former  prac- 
tice concern- 

(r)  Hind.  305.  («)  Hind.  860.  in*  ■ddhjonal 

(•)  Newton  v.  Foot,  2  Dick.  793  ;        (x)  See  also  Blundell  t».  Gladstone,  commissions. 
Newte  v.  Foot,  2  Ch.  R  393,  S.  C.    9  Sim.  455. 

semble ;  Cook  v.  Wilson,  4  Mad.  380 ;        (y)  Campbell  v.  Scougall,  19  Ves. 
and  see  Saver  v.  Wagstaff,  5  Beav.    553. 
462.  (y)  Ante,  p.  1076. 

(t)  Hind.  360. 
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Duty  of  Com-  amine  beyond  sea  (z),  and  the  plaintiff  had  none;  or  where  any 
of  the  defendant's  witnesses  lived  as  fax  distant  from  the  plaintiff's 
as  sixty  or  eighty  miles  (a),  he  might  have  had  a  commission  to 
examine  his  own  witnesses,  even  though  he  had  joined  in  the 
plaintiff's  commission  ;  but  it  is  to  be  observed,  that,  in  general, 
after  a  defendant  had  joined  in  the  plaintiff's  commission,  he 
could  not  have  an  order  for  another  commission  for  the  examina- 
tion of  his  t>wn  witnesses,  unless  on  motion,  of  which  notice  was 
previously  served  (6) ;  though  it  seems,  that,  if  a  defendant,  in- 
stead of  joining  in  the  plaintiff's  commission,  thought  proper  to 
have  one  of  bis  own,  he  might  obtain,  an  order  for  one  as  of 
course ;  but  in  such  ease,  if  the  witnesses  resided  at  or  near 
the  place  where  the  plaintiff's  witnesses  were  resident,  the  com- 
mission must  have  been  at  the  defendant's  own  expense. 

Form  of  com-      The  103rd  Order  of  May,  1845,  has  directed,  that  "  The  form 

miwiion  under  0f  a  commission  to  be  hereafter  issued  for  the  examination  of  wit- 
Orders  of  1855. 

nesses  is  to  be  as  follows,  with  such  (if  any)  variations  as  the  cir- 
cumstances of  the.  case  require. 
"  Victoria,  &c. 

"  To  A.  B.  and  C.  D.  greeting. 
"  Know  ye,  that  we  in  confidence  of  your  prudence  and  fidelity 
have  appointed  you,  and  by  these  presents  do  give  unto  each  of 
you  full  power  and  authority  diligently  to  examine  all  witnesses 
whatsoever  upon  certain  interrogatories  to  be  exhibited  to  you  in 
a  cause  wherein  E.  F.  is  complainant,  and  6.  H.  and  others  are 
defendants ;  and  therefore  we  command  that  one  of  you  do  at 
certain  days  and  places  to  be  appointed  for  that  purpose,  cause 
the  said  witnesses  to  come  before  you,  and  then  and  there  examine 
each  of  them  apart  upon  the  said  interrogatories,  either  on  their 
respective  corporal  oaths  first  taken  before  you  upon  the  Holy 
Evangelists,  or,  in  the  case  of  Quakers,  upon  their  Bolemn  affirm- 
ation and  declaration,  or  in  such  other  solemn  manner  as  is  or 
1  may  be  authorized  by  law,  and  that  you  do  take  such  their  examin- 

ations, and  reduce  them  into  writing  on  parchment,  and  when  you 
shall  have  so  taken  them,  you  are  to  send  the  same  to  us  in  onr 
Chancery  without  delay  wheresoever ;  it  shall  then  be  closed  up, 
and  under  your  seal  distinctly  and  plainly  set  together,  with  the 
said  interrogatories  and  this  writ  And  we  further  command  you, 
that  before  you  act  in  or  be  present  at  the  swearing  or  examin- 
ing any  witness  or  witnesses,  you  do  take  the  oath  first  specified 

(z)  Sheward  v.  Sheward,  2  V.  &        (a)  Hind.  302. 
B.  117.  (b)  Bond  v.  Bond,  4  Sim.  518. 
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in  the  schedule  hereunto  annexed.  And  we  farther  command  Form  of  Com- 
that  all  and  every  the  clerk  or  clerks  employed  in  taking,  writing, 
transcribing,  or  engrossing  the  deposition  or  depositions  of  wit- 
nesses to  be  examined  by  virtue  of  these  presents  shall  before 
he  or  they  be  permitted  to  act  as  clerk  or  clerks  as  aforesaid,  or 
be  present  at  such  examination,  severally  take  the  oath  last 
specified  in  the  said  schedule  annexed,  and  we  also  give  to  you 
full  power  and  authority  to  administer  such  oath  to  such  clerk 
or  clerks  in  manner  aforesaid  Witness  ourself  at  Westminster, 
the  day  of  in  the  year  of  oar  reign. 

Langdale." 
(Indorsement.) 
"By  order  of  Court." 
(Name  and  Address  of  Agent  and  Solicitor  issuing  Writ.) 

It  appears  from  this  form,  that  commissions  are  in  all  cases  When  returna- 
hereafter  to  be  made  returnable  without  delay,  the  effect  of  which  ble- 
is,  that  if  the  commission  be  made  out  in  term  time,  it  holds  to 
the  first  return  of  the  ensuing  term  :  and  if  made  out  in  the  vaca- 
tion to  the  last  return  of  the  subsequent  term  (c). 

Under  the  practice  that  prevailed  before  the  Order  of  1845  Former  prac- 
came  into  operation,  it  was  compulsory  upon  a  plaintiff  requiring  *„«  ^me  of* 
a  commission  to  examine  witnesses  not  only  to  obtain  and  serve  return. 
an  order  for  such  commission  within  three  weeks  from  the  filing 
of  his  replication,  but  to  make  such  commission  returnable,  at  the 
latest,  on  the  first  return  of  the  second  term  then  next  follow- 
ing (d),  which  period  was  computed  from  the  date  of  the  order  for 
the  commission,  and  not  from  the  date  of  the  undertaking  to  speed, 
or  the  filing  of  the  replication  (e). 

Moreover,  if  the  plaintiff  served  a  subpoena  to  rejoin  within  three  Practice  before 
weeks  after  filing  his  replication,  but  did  not  obtain  and  serve  an  Orders  of  1845 
order  for  a  commission,  so  that  the  defendant  was  at  liberty  to  ob- 
tain an  order  for  a  commission,  such  commission  must  have  been 
returnable  at  the  like  period  as  the  plaintiff's  commission  would 
have  been  returnable  in  case  he  had  served  the  order  for  one 
within  the  proper  time.  And  where  a  plaintiff,  having  sued  out 
a  commission,  neglected  to  execute  and  return  the  same  within  the 
time  limited  to  him,  so  that  the  defendant  was  entitled  to  a  new 
commission,  the  return  of  such  new  commission  must  have  been 
on  the  first  return  of  the  second  term  next  following  the  date  of 
the  order  for  the  commission  (/). 


(  «  )  William*   v.  Macdonnell,  9    51< 


Sim.  400. 

17th  Order,  1828,  discharged. ^        (/)  M'Gregor  v.  Topham,  2  H. 
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Return  of  The  104th  Order  of  May,  1845,  directs,  that  "  The  oath  to  be 
^^^^^  taken  by  a  Commissioner  is  to  be  set  forth  in  a  schedule  annexed 
Form  of  oath   to  the  commission,  and  is  to  be  in  the  form  following,  viz.  (1)  : 

iTcunmiMioi^  "  You  sha11,  accofding  to  the  best  of  your  skill  and  knowledge, 
er  under  Or-  truly,  faithfully,  and  without  partiality  to  any  or  either  of  the  par- 
den  of  1845.  tjefi  m  this  causej  take  the  examinations  and  depositions  of  all  and 
every  witness  and  witnesses  produced  and  examined  by  virtue  of 
the  commission  hereunto  annexed,  upon  the  interrogatories  pro- 
duced and  left  with  you,  and  you  shall  not  publish,  disclose,  or 
make  known  to  any  person  or  persons  whatsoever,  except  to  the 
clerk  or  clerks  by  you  employed,  and  sworn  to  secrecy  in  the  ex- 
ecution of  this  commission,  the  contents  of  all  or  any  of  the  depo- 
sitions of  the  witnesses,  or  any  of  them  to  be  taken  by  you,  by 
virtue  of  the  said  commission,  until  publication  shall  pass  pursuant 
to  some  general  or  special  order  of  the  High  Court  of  Chancery. 

"  So  help  you  God." 
"  And  the  said  oath  is  to  be  taken  by  the  Commissioner,  who  is 
to  act  in  the  execution  of  the  commission  previously  to  his  acting 
therein  before  any  Master  in  ordinary,  or  before  any  Master  ex- 
traordinary of  the  Court  who  is  not  employed  or  concerned  in  the 
cause,  and  such  Master  extraordinary  is  by  the  said  Order  author- 
ized and  required  to  administer  such  oath." 
Form  of  oath  The  105th  Order  directs,  that  "  The  oath  to  be  taken  by  the 
10  1*  waT  ^  c^er^  or  c^er^5  employed  in  taking,  writing,  transcribing  or  en- 
grossing the  deposition  or  depositions  of  witnesses  to  be  examined, 
by  virtue  of  a. commission,  is  to  be  set  forth  in  a  schedule  an- 
nexed to  the  commission,  and  is  to  be  in  the  form  following,  viz. : 
"  You  shall  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take  and  write  down,  transcribe 
and  ingross  the  depositions  of  all  and  every  witness  and  witnesses, 
produced  before  and  examined  by  either  of  the  Commissioners 
named  in  the  commission  hereunto  annexed,  as  far  forth  as  you 
are  directed  and  employed  by  the  said  Commissioners  to  take, 
write  down,  or  ingross  the  said  depositions,  or  any  of  them,  and 
you  shall  not  publish,  disclose,  or  make  known  to  any  person  or 
persons  whatsoever  the  contents  of  all  or  any  of  the  deposi- 
tions of  the  witnesses,  or  any  of  them  to  be  taken,  written  down, 
transcribed  or  ingrossed  by  you,  or  whereto  you  shall  have  re- 


(!)  See  State  v.  Levy,  3  Har.  M'Hen.  591. 
(2)  In 


v_,  _  executing  a  commission  to  take  testimony  in  Maryland,  it  is  not 
necessary  that  the  commissioners  should  appoint  a  clerk.  Beard  v.  Heide, 
2  Har.  &  John.  442. 
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coarse,  or  be  any  ways  privy,  until  publication  shall  pass  pursu-  Fonn  of  Oath 
ant  to  some  general  or  special  order  of  the  High  Court  of  Chan-  Qierk  0f^}on£ 
eery.  missioner. 

"  go  help  you  God."       v-*~v^w 

"  And  the  said  oath  is  to  be  taken  before  the  acting  Commis- 
sioner by  the  clerk  or  clerks  employed  as  aforesaid,  before  he  or 
they  be  permitted  to  act  as  such  clerk  or  clerks,  or  to  be  present 
at  the  examination  of  witnesses  under  the  commission,  and  the 
Commissioner  is  hereby  authorized  and  required  to  administer  the 
said  oath  to  such  clerk  or  clerks  accordingly." 

By  the  106th  Order,  "The  Commissioner  having  taken  such  Commission. 

oath,  is  at  the  instance  of  any  party  entitled  to  examine  witnesses  er  J°  de?1?er 

.  m  ,  ,.  ,  .  .  .,.  .        .     notices  m 

to  sign  and  deliver  to  such  party  a  notice  m  writing  specifying  the  writing. 

time  and  place  when  and  where  he  will  proceed  to  examine  wit- 
nesses, and  such  notice  is  to  be  duly  served  by  the  party  who  ob- 
tains it  upon  the  solicitors  of  all  the  other  parties  entitled  to  exam- 
ine witnesses  under  the  .commission,  and  in  case  any  such  party 
has  no  solicitor,  upon  such  party  at  least  ten  clear  days  before  the 
day  therein  named  for  proceeding  to  examine  witnesses.1' 

It  appears  from  these  Orders,  that  hereafter  every  commission  Commissioner 
will  be  for  the  benefit  of  all  parties  entitled  to  examine  witnesses  c°e*  un5er" 
in  the  cause ;  and  that  the  Commissioner  will  have  full  power  both  Orders  of 
to  examine  and  cross-examine  witnesses  on  behalf  of  all  parties. 
Moreover  the  power  of  carrying  the  commission  into  execution, 
irill  not  hereafter  be  confined  to  the  party  who  has  the  carriage  of 
the  commission,  but  any  party  may  obtain  a  notice  from  the  Com- 
missioners of  the  time  and  place  where  he  will  examine  witnesses  ; 
and  after  service  of  such  notice  upon  the  other  parties,  such  party 
nay  proceed  to  examine  his  own  witnesses  at  the  time  and  place  ap- 
pointed. 

The  time  and  place  of  opening  a  commission  having  been  ap-  Attendance  of 
pointed,  the  next  thing  to  be  done  is  to  secure  the  attendance  of WItnesBeB- 
the  witnesses.    This  may  be  effected  by  summons  from  the  Com- 
missioners, unless  it  is  supposed  that  the  witness  will  not  attend 
voluntarily,  in  which  case  a  subpoena  ad  testificandum  must  be  re- 
sorted to  (1). 

The  summons  must  be  entitled  in  the  cause,  and  has  hitherto 
been  in  the  following  form  :  — 

"  Whereas  toe  have  received  a  commission  issuing  out  of  and  un-  Form  of  sum- 
der  the  seal  of  the  High  Court  of  Chancery ,  to  us  and  to  others  monB- 


(I)  See  78th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  U.  States. 
01 
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Attendance  of  therein  named  directed,  for  the  examination  of  witnesses  in  a  cause 
v^-v-^/  *n  the  s&id  Court  depending  between  John  Doe  and  others,  plaintiffs, 
and  Richard  Roe  and  others,  defendants  ;  and  whereas  we  are  in- 
formed that  you  whose  names  are  hereunder  written  are  material 
witnesses  for  [the  plaintiffs  or  the  defendants]  ;  we  therefore,  by  vir- 
tue of  the  commission,  will  and  require  you  and  every  of  you,  seve- 
rally and  personally,  to  be  and  appear  before  us,  the  said  Commis- 
sioners, or  any  two  or  more  of  us,  at  the  house  of  ,  known 
by  the  name  or  sign  of                   ,  situate  in  ,  in  the 
of               ,on                    ,the  day  of 
instant,  at  the  hour  of              in  the  noon, 
to  testify  the  truth,  according  to  the  best  of  your  knowledge,  for 
and  on  behalf  of  the  said  [plaintiffs  or  defendants] ;  and  you  are 
then  and  there  to  attend,  and  not  to  depart  until  you  have  been  ex- 
amined on  the  part  of  the  [plaintiffs  or  defendants] ;  and  herein 
you  are  not  to  fail.     Dated/1  &c.  (g). 

If  the  production  of  a  document  is  required,  a  notice  to  produce 
it  must  be  added  to  the  summonses  in  the  same  form  as  the  duces  * 
tecum  clause  in  a  subpoena. 
Signature  to         These  summonses  have  hitherto  been  signed  by  two  or  more  of 
the  summons.  tne  Commissioners,  but  it  is  presumed  that  hereafter  the  signature 

of  the  acting  Commissioner  will  be  sufficient. 
Service  of  the      They  must  be  directed  to  the  witnesses  by  name,  and  served  op- 
summons,        on  each  witness  by  showing  him  the  original  summons,  and  leaving 
a  copy  with  him  a  reasonable  time  before  the  execution  of  the  com- 
mission, with  one  shilling  conduct  money  (A).     But  if  a  witness 
resides  at  any  great  distance  from  the  place  where  the  commission 
is  to  be  executed,  his  reasonable  expenses  must  be  paid  or  tender- 
ed to  him,  otherwise  he  is  not  bound  to  appear ;  nor,  if  he  appears, 
is  he  bound  to  give  evidence  until  his  reasonable  expenses  are  ac- 
tually paid  or  tendered  to  him  (•). 
No  process  of       No  process  of  contempt  lies  upon  a  disobedience  of  this  sum- 
contempt  lies    mons,  no  writ  under  seal  being  directed  to  the  witness ;  and  there- 
fore it  is  that  a  summons  should  be  served  upon  those  witnesses 
only  whose  attendance  can  be  depended  upon  (k). 


i 


Hind.  336.  pose  as  to  make  an  order  for  the  wit- 
lb.  nera  to  attend  at  the  examination  for 
(t)  Ibid.  337.  the  purpose  of  being  examined,  &c. ; 
(&)  Ibid.  It  is  suggested,  in  the  but  this  seems  to  be  doubtful ;  and 
same  work,  that  the  Court,  in  aid  of  the  safest  way,  where  there  is  anv 
the  Commissioner's  summons,  might,  doubt  of  the  witness's  attendance,  is 
upon  disobedience  to  it,  so  far  inter-  to  serve  him  with  a  subpvna. 
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A  subpoena  ad  testificandum  before  Commissioners  is  in  the  same  Attendance  of 
form  as  a  subpoena  ad  testificandum  before  the  Examiner  (I),  save  \^*N/^^/ 
that  instead  of  commanding  the  attendance  of  the  witness  before  Subpana  ad 
the  Examiner  it  commands  his  attendance  "  before  A.  B.  and  others,  testificaridum. 
Commissioners  appointed  for  the  examination  of  witnesses  in  our 
Chancery,  at  such  time  and  place  as  the  bearer  hereof  shall,  by  no- 
tice in  writing,  appoint "  (m). 

The  regulations  as  to  suing  out  the  writ,  and  for  serving  it,  and  Service  of,  &c. 
the  notice  accompanying  it,  are  the  same  as  those  already  pointed 
out  with  reference  to  a  subpoena  ad  testificandum  before  the  Exam- 
iner (n).      It  must  also  be  accompanied  by  a  similar  notice  of 
the  time  and  place  of  attendance. 

If  the  witness,  having  been  duly  served  with  the  subpoena  and  Obedience  to, 
notice,  neglects  or  refuses  to  appear,  or,  having  appeared,  refuses 
to  give  evidence  or  sign  his  deposition,  &c,  an  order  may  be  ob- 
tained for  the  witness's  attendance,  at  his  own  expense,  to  be  sworn 
and  examined  before  the  Commissioner,  within  four  days,  or  that  he 
may  stand  committed,  &c,  in  the  same  manner  that  such  an  or- 
der is  obtained  upon  a  witness  making  default  in  his  attendance 
before  the  Examiner  (o);  and  the  same  compulsory  line  of  pro- 
cess may  then  be  gone  through  to  enforce  obedience  to  the  or- 
der  (p)  (1). 

If  a  witness,  served  with  a  subpoena  duces  tecum,  refuses  to  pro-  Where  witness 
dace  the  document  mentioned  in  the  subpoena,  upon  being  required  <jace  a  docu-°~ 
to  do  so  by  the  Commissioners  (q),  an  application  may  be  made  to  ment. 
the  Court  by  motion,  when,  if  the  witness  shows  no  sufficient 
ground  for  withholding  the  production,  an  order  will  be  made  that 
he  attend  again  before  the  Commissioners,  and  produce  it,  and  pay 
the  plaintiff  the  costs  occasioned  by  his  previous  refusal  (r). 

(£)  Ante,  p.  1055.  titled  to  demand  the  production  of 

(m)  Ord.  May,  1845,  Appx.  the   document  by   the   witness,  al- 

(»)  Ante,  p.  1055.  though  there  is  no  interrogatory  as  to 

(o)  Ante,  p.  1057 ;  Hind.  339,  340.  the  fact  of  his  having  it  in  his  posses- 


(p)  Ante,  p.  1057 ;  Hind.  339, 340.    sion 

{q)  Bradshaw  v.  Bradshaw,  1  Rues.        ( t 

Sl  M.  358.    Commissioners  are  en-    supra, 


(q)  Bradshaw  v.  Bradshaw,  1  Rues.        ( r  )  Bradshaw   v.  Bradshaw,  ubi 
M.  —     ~ 


(1)  Commissioners  may  summon  a  witness  to  attend  before  them ;  and 
the  Court  will  compel  him  to  do  so ;  but  a  commission  should  be  issued  so 
a*  to  have  the  examination  at  a  reasonable  distance  from  the  residence  of 
the  witness.     Maccubbin  v.  Matthews,  2  Bland,  250. 

See  78th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States. 
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Depositions       The  Commissioner  and  witnesses  having  met  at  the  time  and 

vJ^L— ^,  place  appointed  by  the  notice  for  the  execution  of  the  commission, 

Opening  of  the  the  commission,  which  till  that  time  must  remain  sealed,  may  be 

commission,      opened  and  read  by  the  Commissioner  to  see  his  authority  (s). 

Although  two  Commissioners  are  hereafter  to  be  appointed  in  every 

case,  yet  it  seems  that  as  the  second  is  only  to  act  when  the  first  is 

incapacitated,  there  will  be  no  necessity  for  both  to  attend  upon 

the  opening  of  the  commission. 

In  the  first  per-      The  107th  Order  of  May,  1846,  directs  that  "  All  depositions  of 

son'  witnesses  are  to  be  taken  and  expressed  in  the  first  person  of  the 

deponent." 
When  adjourn-      By  the  108th,  "  If  the  examination  of  witnesses  cannot  be  com- 
ment necessa-  pleted  in  one  day,  and  the  circumstances  of  the  case  permit,  the 
ry'  Commissioner  is  to  proceed  de  die  in  diem  during  six  hours  of 

each  day  between  the  hours  of  eight  in  the  morning  and  six  in  the 
afternoon,  until  the  witnesses  for  all  parties  are  fully  examined ; 
nevertheless,  the  Commissioner  may,  if  in  his  opinion  the  circum- 
stances of  the  case  require  an  adjournment,  adjourn  the  proceed- 
ings from  time  to  time,  and  from  place  to  place,  in  such  manner 
as  he  thinks  proper,  but  he  is  in  all  cases  to  enter  on  the  deposi- 
tions any  adjournment,  and  where  such  adjournment  is  from  place 
to  place  or  otherwise  than  de  di  in  diem,  the  cause  or  reason 
of  such  adjournment,  and  he  is  also  to  enter  on  the  depositions 
the  hours  of  the  day  on  which  he  commences  and  concludes  the 
examination  of  witnesses  on  each  day,  and  the  true  cause  of  his 
not  proceeding  for  the  full  time  of  six  hours  on  each  day,  if  such 
should  be  the  case"  (1). 
When  ezamin-      By  the  109th  Order,  "  When  the  examination  of  witnesses  is 

ation  of  wit-     completed,  the  Commissioner  is  to  seal  up  the  depositions,  and  is 

ness  com-  * 

pleted.  to  transmit  the  same  sealed  up  with  the  commission  to  the  Record 

and  Writ  Clerk's  Office." 
Payment  of         By  the  110th  Order,  "  The  Commissioner  is,  for  the  perform- 
ommissioner.  ance  o^.  ^  ^^  M  auc^  commiggjoner ^  entitled  to  receive  the  fol- 
lowing sums  of  money,  viz. — 

£.    s.    d 
For  every  day  in  which  he  is  necessarily,  and  without  any  default 
of  his  own,  detained  in  the  execution  of  the  commission,  for 
his  expenses,  the  sum  of  .  .22*0 

(s)  Hind.  342. 
)  See  Hunter  v.  Fletcher,  5  Rand.  126 ;  Edgell  v.  Lowell,  4  Vermont, 


«s 
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For  every  day  in  which  he  is  bona  fide  employed  in  the  examin-  Adjournment 

ation  of  witnesses,  the  further  earn  of  .  .33     0  of  Commission 

For  every  mile  that  he  travels  directly  from  his  place  of  resi-  v-^*v-^-' 

dence  to  the  place  where  he  opens  the  commission,  and  from 
place  to  place  where  the  commission  is  adjourned,  and  from 
the  place  where  he  last  acts  in  the  execution  of  the  commis- 
sion to  his  place  of  residence,  the  sum  of  .016 

Under  these  Orders  the  Commissioner  is  empowered  to  adjourn 
the  proceedings  ;  a  similar  power  has  always  existed  in  the  Com- 
missioners, if  they  agreed  in  the  necessity  of  making  an  adjourn- 
ment (t). 

The  fair  course  of  proceeding,  however,  is  not  to  adjourn  with- 
out necessity ;  the  examination  should  be  completed  as  far  as  it 
can  be  done  uno  actu,  that  there  may  be  as  little  opportunity  as  pos- 
sible to  divulge  the  depositions  («) ;  and  it  seems,  that  formerly  if 
the  plaintiff  or  his  Commissioners  abused  the  carriage  of  the  com- 
mission by  making  unnecessary  adjournments,  or  an  irregular 
examination  of  witnesses,  such  a  proceeding  entitled  a  defendant 
to  have  a  commission  of  his  own  and  the  carriage  of  it  (x). 

As  soon  as  the  commission  has  been  opened  and  read,  both  Proceeding 

parties  must,  if  they  intend  to  examine  witnesses,  exhibit  their  ^il*  ?°m 
*  ,  mission. 

interrogatories,  as  well  those  intended  for  cross-examination  as 
those  for  examination  in  chief.  For  the  reason  which  has  been 
before  stated,  these  interrogatories  should  be  produced  to  the 
Commissioner  before  he  is  sworn ;  after  the  Commissioner  has 
been  sworn,  it  seems  doubtful  whether  new  interrogatories  can  be 
exhibited  without  an  order  of  the  Court  (y). 

Under  the  former  practice,  if  a  party  neither  examined  nor  put 
in  interrogatories,  he  never  afterwards  could  examine,  unless  upon 
special  order  made  upon  some  good  cause  shown.  So  where  a 
defendant  joined  in  commission,  and  his  Commissioners  did  not 
attend,  or  if,  upon  due  notice  being  given,  one  side  proceeded 
and  examined  his  witnesses,  the  other  side,  if  he  did  not  examine, 
could  not  have  a  new  commission,  unless  upon  affidavit  made  of 
some  reasonable  cause  of  non-attendance  (z). 

We  have  seen  that  now  the  Master  has  to  determine  whether  a 
new  commission  shall  issue,  and  probably  the  principle  of  the 
cases,  just  stated,  may  be  important  in  determining  the  future 
practice  of  the  Master. 

f)  Brown  v.  Vermuden,  1  Ch.  Ca.        (z)  Ibid. 

\\  Hind.  352.  (y)  Ante,  p.  1063. 

(«)  Hind.  353.  (z)  Hind.  355. 
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Formerly  upon  the  opening  of  the  commission,  the  Commission- 
ers used  to  administer  the  oath  to  one  another,  and  also  to  the 
clerk  (a).  Now  we  hare  seen  that  the  acting  Commissioner  takes 
the  oath  before  any  Master  in  ordinary,  or  any  Master  extraordi- 
nary in  Chancery,  but  the  clerk  is  still  sworn  by  the  acting  Com- 
missioner (6).  It  has  formerly  been  permitted  for  a  Commis- 
sioner to  be  examined  as  a  witness  under  the  commission,  but  the 
other  Commissioners  had  no  power  to  enforce  his  attendance  for 
that  purpose  (c).  If  a  Commissioner  was  so  examined,  his  ex- 
amination was  taken  by  the  other  Commissioners  before  be  was 
sworn  as  Commissioner,  or  any  other  witness  had  been  examined 
in  his  presence,  otherwise  his  examination  would  have  been  irreg- 
ular, and  his  deposition  might  have  been  suppressed  (d). 

If,  from  any  circumstance,  the  examination  of  a  Commissioner 
became  necessary,  after  he  had  been  present  at  the  examination 
of  the  other  witnesses,  application  was  made  to  the  Court  for  leave 
to  examine  him  (e). 

It  seems  that  the  same  rule  now  applies  to  the  clerk  to  the 
Commissioners  ;  therefore,  if  it  be  necessary  to  examine  him  as 
a  witness,  he  must  be  examined  before  he  is  sworn  as  clerk  (/), 
or  at  least  before  any  other  witness  has  been  examined. 

The  circumstance  of  a  Commissioner  or  a  clerk  having  been 
examined  as  a  witness,  did  not  prevent  him  from  afterwards  act- 
ing in  the  commission. 

There  was  a  rule  formerly,  which  seems  still  applicable,  that, 
after  the  examination  is  begun  the  Commissioners  ought  not  to 
confer  with  either  party,  touching  the  examination,  or  to  take 
new  instructions  concerning  the  same  ;  and  if  they  do  so,  it  will 
be  a  great  misdemeanor,  and  punishable  by  fine  and  imprison- 
ment (g). 

The  following  rules  concerning  the  method  of  examing  wit- 
nesses by  commission,  are  taken  from  the  practice  previous  to  the 
Orders  of  1845,  but  they  seem  still  applicable  to  the  present 
practice. 

The  oaths  having  been  administered,  the  Commissioner  sub- 
scribes his  name  to  the  foot  of  each  schedule  of  interrogatories 
respectively  (h). 


(a)  Ibid.  344. 

EAnte,  p.  1061. 
2  Roll.  Hep.  90. 
Prac.  Reg.  185. 
(e)  Grubb  r.  Grubb,  1  Y.  <fc  J.  36. 


(/)  lHarr.ed.Newl.2M-5. 
{g)  Hind.  848,  cited  4  hut  978; 
9  Rep.  70 ;  Cro.  Jac.  65 ;  Telv.  62. 
(A)  Hind.  345, 
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The  title  of  the  depositions,  preparatory  to  the  examination  of  Mode  of  Ex. 
•    ^*  .1  animation. 

witnesses,  is  then  written  upon  paper  thus  :  —  v^^n^-^^ 

"  Depositions  of  witnesses,  produced,  sworn,  and  examined,  on  Title  of  dis- 
,  the  day  of  ,  in  the  year  of  Queen  positions. 

Victoria,  and  in  the  year  of  our  Lord  18         ,  at  the  house 
of  ,  catted  or  known  by  the  name  of  the  , 

in  ,  in  the  of  ,hy  virtue  of  a  com* 

mission  issuing  out  of  her  Majesty's  High  Court  of  Chancery, 
to  us  A.  B.,  and  C.  D.,  and  others  directed,  for  the  examin- 
ation of  witnesses,  in  a  cause  there  depending  between  John 
Doe  complainant,  and  Richard  Roe  defendant ;  we  the  acting 
Commissioners,  under  the  said  commission,  and  also  the  re- 
spective clerks  by  us  employed  in  taking,  writing,  transcribing, 
and  engrossing  the  said  depositions,  having  first  duly  taken  the 
oaths  annexed  to  the  said  commission,  according  to  the  tenor 
and  effect  thereof,  and  as  thereby  directed,  on  the  part  and 
behalf  of  the  complainant  John  Doe "  (t). 
The  Commissioner  calls  a  witness  before  him,  all  other  per- 
sons being  ordered  to  withdraw  during  the  examination,  so  that 
the  Commissioner  or  clerk,   and  the  witnesses  to  be  examined, 
may  be  left  together  in  one  room  (k) ;  the  Commissioner  produc- 
ing the  interrogatories,  takes  them  in  his  hand,  and  reads  the  title 
of  them  to  the  witness  to  be  examined,  and  then  administers  the 
oath  to  him.     The  form  of  the  oath  is  the  same  as  that  adminis-  Form  of  oath. 
tered  by  the  Examiner  (I) ;  but  it  may  be  varied  as  the  case  may 
require,  and  the  substance  turned  into  an  affirmation  for  a  witness 
who  is  a  Quaker  (m),  or  otherwise  entitled  to  give  evidence  upon 
affirmation,  instead  of  oath  (n)  (1). 

A  witness  must  first  be  examined  upon  the  interrogatories  of  Examination 
the  party  who  produces  him,  and  then,  forthwith,  without  suffer-  of  witness. 
ing  him  to  go  abroad,  upon  the  cross-interrogatories,  on  the  other 
side  (o). — These  interrogatories,  like  the  interrogatories  in  chief, 
ought,  in  strictness,  to  have  been  delivered  before  the  Commis- 
sioner was  sworn  ;  but,  as  we  have  seen,  a  party  who  has  omitted 

(0  Hind.  345.  (n)  7  &  8  Will.  III.  c.  34 ;  3  &  4 

Ik)  Shaw  v.  Lindsey,  15  Ves.  280.  Will.  IV.  c.  49;  1  &  2  Vict.  c.  77. 

(0  Ante,  p.  978.  (o)  Hind.  346. 
(»)  Hind.  346. 


J  I)  A  deposition,  to  which  the  witness  is  not  sworn  till  his  testimony  is 
need  to  writing,  is  irregular.    Armstrong  v.  Barrows,  6  Watts,  266. 
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to  deliver  cross-interrogatories  in  proper  time,  may  procure  an 
order  for  liberty  to  add  interrogatories  to  those  already  exhibited 
by  him  (j,)(l). 

The  course  of  proceeding,  with  regard  to  the  examination  of  a 
witness  who  does  not  understand  the  English  language,  is  the 
same  as  that  to  be  pursued  where  the  witness  is  to  be  examined 
before  an  Examiner  (q)  (2). 

The  party  suing  out  the  commission  has  a  right  to  examine  the 
first  witness.  Previously  to  the  examination  of  each  witness,  the 
solicitor  for  the  party  for  whom  he  is  to  be  examined  prepares  a 
note  containing  the  name,  rank,  or  occupation,  age,  and  place  of 
abode  of  the  witness,  and  of  the  several  interrogatories  to  which 
he  is  to  be  examined.  This  notice  is  to  be  delivered  to  the  Com- 
missioner ;  at  the  same  time  that  the  witness  is  sent  in  to  him,  a 
similar  note  is  usually  sent  to  the  solicitors  for  the  other  parties, 
that  they  may  have  the  witness  cross-examined  if  they  think  pro- 
per (r). 

The  witness  being  sworn,  his  name,  description,  address,  and 
age,  are  written  under  the  title  of  the  depositions,  thus :  —  E.  F., 

of ,  in  the of ,  Esq.,  aged  years,  a 

witness  produced,  sworn,  and  examined  on  the  part  and  behalf  of 
the  complainant  John  Doe,  deposeth  and  saith  as  follows. 

The  answer  given  by  the  witness  to  each  interrogatory  is  re- 
duced into  writing  ;  and  we  have  seen  that  now,  under  the  107th 
Order,  .all  depositions  of  witnesses  are  to  be  taken  and  expressed 
in  the  first  person  of  the  deponent  (r). 

If  a  witness,  upon  being  produced  before  the  Commissioner, 
demurs  or  objects  to  being  examined,  the  Commissioner  may  re- 
turn the  objection  with  the  commission,  which  will  be  disposed  of 
in  the  manner  pointed  out  in  the  following  Section. 

A  party  in  the  cause  cannot,  as  has  been  stated,  be  examined 
without  an  order,  which  must  be  produced  to  the  Commissioner 
before  his  depositions  are  taken  (s). 


(p)  Ante,  p.  859; 
per,  2  Sim.  52. 
(?)  Ante,  p.  1063. 


Carter  v.  Dra- 


ff) 1  Newl.  Ch.  Pr.  267. 
(r)  Ante,  p.  1084. 
(*)  Ante,  p.  1045. 


(1)  It  is  not  necessary  in  Alabama,  that  previous  to  the  issuing  of  a  com- 
mission to  take  the  deposition  of  a  non-resident  witness,  the  interrogatories 
should  be  filed  in  the  clerk's  office.  The  party  may  examine  the  witness 
before  the  commissioners.    Wiggins  «.  Pryor,  3  Porter,  430. 

(2)  See  Willings  v.  Consequa,  1  Peters  C.  C.  85 ;  Amory  v.  Fellows.  5 
Mats.  219. 
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The  Commissioner  should  himself  examine  the  witnesses,  and  Examination. 
not  leave  so  weighty  an  affair  to  his  clerk  or  others  (/).  The  RS-^N^^^/ 
same  rules  and  regulations  which  have  been  before  pointed  out  as ulationsaa t<?" 
proper  to  be  observed  in  conducting  the  examination  of  witnesses  examinations. 
before  the  Examiner,  should  be  observed  by  the  Commissioner  at 
the  execution  of  a  commission  to  examine  witnesses  (11).  In  ad- 
dition to  which,  it  may  be  stated,  that  the  Commissioner  is  bound 
only  to  examine  witnesses  to  those  interrogatories  or  parts  of  in- 
terrogatories to  which  he  is  called  upon  to  examine  them  (x) ;  he 
is  not,  however,  to  judge  what  interrogatories  are  pertinent  and 
what  are  not,  but  to  examine  upon  the  interrogatories  as  he  finds 
them  (y) ;  he  is  at  liberty,  however,  to  exercise  some  discre- 
tion as  to  what  is,  or  is  not,  legal  evidence,  but  in  doing  so  he 
most  be  very  careful  that,  in  rejecting  any  thing,  he  does  not  in- 
cur the  danger  of  rejecting  too  much  (z)  (1).  He  must  also  be 
careful  not  to  take  down  from  a  witness  matters  reflecting  upon 
the  character  of  any  of  the  parties,  unless  the  interrogatory  leads 
to  it.  And  where  a  witness,  examined  under  the  last  general  in- 
terrogatory, had  deposed  several  things,  reflecting  upon  an  indi- 
vidual, which  the  Commissioner  took  down,  Lord  Hardwicke  dis- 
charged an  order,  by  which  the  witness  was  directed  to  pay  the 
costs,  because  it  was  the  Commissioner's  fault  to  take  down  any 
deposition  that  was  scandalous  and  impertinent  (a). 

The  deposition  of  each  witness,  after  it  has  been  taken  down,  Depositions  to 
should  be  carefully  read  over  to  him,  or  he  should  be  permitted  to  ^Jf1^07**  to 
peruse  and  consider  what  he  has  deposed  ;  and  if,  upon  such  re- 
vision, any  errors  appear,  or  the  witness,  upon  recollection,  ob- 
jects to  the  statement  or  penning  of  the  depositions,  the  same 
must  be  rectified  (a).  A  witness,  while  he  is  before  the  Com- 
missioners, may  correct  his  testimony  in  the  same  manner  as  a 
witness  before  the  Examiner  (2) ;  but  after  he  has  left  the  Com- 
missioners, he  cannot  come  again  for  that  purpose  (b)  (3). 

(i)  Prae.  Reg.  124 ;  Hind.  348.  (2)  Whitelocke  v.  Baker,  ubi  su- 

(u)  Vide  ante,  p.  1061,  etseq.  pra. 

fx)  Whitelocke  t>.  Baker,  13  Yes.  (a)  Anon.  2  P.  Wms.  406. 

,].  (a)  Hind.  349;  Prac.  Reg.  125. 

(y)  Baker  v.  Cole,  2  Swanst.  207,  (ft)  Lord  Abergavenny  v.  PoweU, 

n.  lMer.  130. 


«f 


(1)  The  magistrate,  who  takes  a  deposition,  is  to  judge  of  the  mental  ca- 
pacity of  the  witness.    Hough  0.  Lawrence,  5  Vermont,  299. 

(2)  A  witness  may,  by  the  practice  of  the  Court  of  Chancery  in  New  York, 
explain  or  correct  any  mistake  made  by  him,  at  any  time  before  his  examin- 
ation ii  finally  closed ;  but  no  part  of  his  testimony,  previously  reduced  to 
writing,  can  be  erased  or  altered.    Rule  84  ;  1  Hoff.  Ch.  Pr.  463. 

(3)  See  ante,  1066,  note. 
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The  witnesses  must  severally  subscribe  their  christian  and  sir- 
names  or  marks  to  the  paper  drafts  of  their  respective  depositions, 
and  where  a  witness  dies  after  he  has  been  examined,  but  before 
he  has  signed  his  depositions,  they  cannot,  as  we  have  seen,  be 
read  (c)  (1). 

If  the  day  appointed  for  the  return  of  the  commission  should 
arrive  before  the  examination  of  all  the  witnesses  has  been  com- 
pleted, the  commission,  &c,  must  be  closed  and  sealed  up  :  and 
it  seems  that  the  party  wanting  a  renewed  commission,  should  ap- 
ply to  the  Master  under  the  100th  Order  (d). 

After  the  paper  drafts  of  the  depositions  have  all  been  signed, 
the  whole  are  engrossed  or  copied  upon  parchment  by  the  clerks 
attending,  each  witness  subscribing  his  name  to  his  own  deposi- 
tions, thus  engrossed  (e).  It  is  said,  however,  that  if  the  original 
deposition  be  signed  by  the  witness,  it  is  not  essential  that  the  sig- 
nature to  the  engrossment  should  be  in  his  own  hand  (f). 

Where  a  book,  deed,  paper,  or  other  exhibit  is  proved,  the  fol- 
lowing indorsement,  (without  which  it  cannot  be  read  at  the  hear- 
ing,) containing  the  title  of  the  cause,  &c,  is  written  upon  the  ex- 
hibit produced,  the  Commissioner  before  whom  it  was  proved  sub- 
scribing his  name  to  the  indorsement  thus  :  — 

In  Chancery. 

Between  John  Doe,  ....  Plaintiff, 
and 
Richard  Styles,  Defendant. 
16  August,  1838.     At  the  execution  of  a  commission  for  the 
examination  of  witnesses  in  this  cause ,  this  paper  writing  was  pro- 
duced, and  shown  to  R.  S.,  a  witness  sworn  and  examined,  and  by 
him  deposed  unto  at  the  time  of  his  examination  on  the  complainant's 
behalf,  [if  two  or  more  witnesses  prove  the  same  exhibit,  add,  for 
each  witness,]  and  was  also  produced  and  sworn  unto,  Spc,  a  wit" 
ness,  Sfc,  before  me  A.  B.  {g). 


(c)  Ante,  p.  1064. 

(d)  See  ante,  p.  1075. 

(e)  Hind.  349. 


(/)  1  Smith's  Ch.  Pr.  369,  n. 
(g)  Ibid.  350. 


(1)  In  Pennsylvania,  a  deposition  taken  under  a  commission  need  not  be 
subscribed  by  the  witnesses.  Moulson  v.  Hargrave,  1  Serg.  &  R.  201.  In 
Kentucky,  it  is  no*  objection  to  a  deposition  that  the  witness  omitted  to  sub- 
scribe his  name.  Mobley  v.  Hamit,  1A.K.  Marsh.  590.  So  in  North  Car- 
olina. Rutherford  v.  Nelson,  1  Hayw.  105;  Murphy  v.  Work,  1  Hayw. 
105.  So  in  Virginia.  Barrett  v.  Watson,  1  Wash.  373.  So  in  Alabama. 
Wigging  t>.  Pryor,  3  Porter,  430. 

A  deposition  taken  under  a  commission  to  take  the  deposition  of  John 
Priestly,  may  be  read  in  evidence,  though  signed  John  G.  Priestly.  Brooks 
t>.  M'Kean,  Cooke,  162.    See  Breyfogle  v.  Beckley,  16  Serg.  &  R.  264. 
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When  the  examination  of  witnesses  is  complete,  the  Orders  of    Return  of 
1845  only  direct  that  the  Commissioner  is  to  seal  up  the  deposi-  \^~N^wX 
tions-  and  transmit  the  same  sealed  up  with  the  commission  to  the  Return  to  corn- 
Record  and  Writ  Clerks'  Office.     Formerly  it  was  the  custom  for  mission. 
the  acting  Commissioners  to  subscribe  their  names  to  each  skin  of 
parchment,  if  more  than  one  (h).    The  depositions  thus  engrossed 
upon  parchment  and  signed,  were  then,  together  with  the  interrog- 
atories, to  be  annexed  to  the  commission  with  the  schedule  of 
oaths,  and  a  return  is  then  indorsed  upon  the  commission,  near  the 
middle,  in  the  following  form  :  — 

"  The  execution  of  this  commission  appears  in  a  certain  schedule 
(or  in  certain  schedules,  if  more  than  one,)  hereto  annexed" 

Commissioners  making  a  false  return,  e.  g.  by  certifying  that  a  Consequence 
witness  was  examined  upon  oath,  who  was  never  examined,  are  turn, 
finable  (t)  (1). 

The  commission,  together  with  the  oaths,  interrogatories,  and  ho^fofded1 
depositions  annexed,  was  then  neatly  and  carefully  folded,  so  that  and  sealed. 
no  part  of  the  engrossment  or  writing  might  have  been  read,  and, 
being  so  folded,  and  bound  with  red  tape  or  string,  in  such  a  man- 
ner that  the  label  of  the  commission  only  might  appear  to  view, 
and  hang  out  therefrom,  the  acting  Commissioners  set  their  seals 
in  the  several  meetings  or  crossings  of  the  tape  or  string ;  and,  up- 
on some  place  on  the  outside  of  the  commission,  subscribed  their 
names  (&)  (2). 

After  the  commission  had  been  thus  executed  and  made  up,  the  Disposition  of 
paper  drafts  of  the  depositions  of  the  respective  witnesses  for  each  paper   rE  8' 
party  were  carefully  sealed  up  and  delivered  to  some  of  the  acting 
Commissioners,  for  safe  custody.    These  paper  drafts  were  some- 
times divided  into  two  parts,  and  the  parts  so  divided,  interchange- 
ably, kept  by  the  Commissioners  for  the  respective  parties ;  but 

(k)  Brydges  v.  Brannll,  12  S.  324.        (k)  Hind.  351. 
(i)  Hind.  358;  Cro.  Eliz.  623. 

(1)  See  Glover  v.  Millings,  2  Stew.  &  Port.  28. 

It  will  be  presumed,  that  commissioners  have  done  their  duty  in  keep- 
ing and  forwarding  depositions,  unless  the  contrary  appear.    lb. 

Commissioners  to  take  depositions  should  certify,  in  their  return,  that  they 
caused  the  witness  to  be  examined  on  oath  upon  the  interrogatories  annexed, 
and  that  they  caused  the  examination  to  be  reduced  to  writing ;  otherwise 
the  depositions  cannot  be  read.  Bailis  v.  Cochran,  2  John.  417.  See  Glover 
v.  Millings,  ubi  supra ;  Pettibone  v.  Derringer,  4  Wash.  C.  C.  215.  It  is 
sufficient  that  the  commissioners  certify,  in  their  return,  that  the  oath  has 
been  duly  taken  by  them.  Wilson  v.  Mitchell,  3  Har.  &  John.  91 ;  Glover 
v.  Millings,  ubi  supra ;  Bolte  v.  Van  Rooten,  130. 

(2)  See  Nassear  v.  Arnold,  13  Serg.  &  R.  323. 


1092 


Of  Evidence. 


Return  of 
Commission. 


Commission 
how  sent  up, 

by  Com- 
missioner, 

or  by 

messenger. 


Messenger's 
oath. 


the  most  usual  way  was  for  the  plaintiff's  and  defendant's  Com- 
missioners, respectively,  to  keep  the  drafts  of  the  adverse  party's 
witnesses,  taking  care  that  no  person  should  see  them  until  publi- 
cation had  passed  in  the  cause  (/). 

The  commission  having  been  made,  up  in  the  manner  above  di- 
rected, with  the  label  hanging  therefrom,  was  either  delivered  bj 
one  of  the  Commissioners  personally  into  the  hands  of  the  clerk 
in  Court,  who  made  it  out,  or  of  his  agent  at  his  seat  in  the  Six 
Clerk's  Office ;  or  it  was  delivered  by  one  of  the  acting  Commis- 
sioners into  the  custody  of  a  careful  person,  with  instructions  to 
carry  and  deliver  the  same  personally  into  the  hands  of  the  clerk 
in  Court  or  his  agent. 

When  the  commission  was  brought  by  a  messenger,  the  clerk  in 
Court  to  whom  it  was  delivered,  as  soou  as  it  arrived,  and  pre- 
viously to  its  being  delivered,  took  the  bearer  to  the  sitting  Master 
at  the  public  office,  or  to  any  other  Master  in  his  absence,  before 
whom  the  bearer  made  oath  "  that  he  received  the  commission  from 
the  hands  of  one  or  more  of  the  Commissioners  therein  named,  and 
that  it  had  not  been  opened  or  altered  since  he  received  it;"  an  in- 
dorsement was  then  made  upon  the  commission  thus  :  — 


Indorsement. 


8  Nov.  1837,  vpon  the  oath  of  T.  P. 
before  Edmund  DowdesweU. 


Where  com- 
mission 
brought  by 
Commissioner, 


If  a  Commissioner  brought  the  commission,  no  oath  was  requir- 
ed of  him,  and  the  indorsement  upon  the  commission  then  was, — 
"8  Nov.  1837,  received  by  the  hands  of  A.  B.,  Esq.,  one  of  the 
Commissioners  "  (I).  If  the  other  party  consented  to  waive  the 
oath  of  the  messenger,  the  depositions  might  have  been  sent  up 
to  the  town  agent,  and  by  him  left  with  his  clerk  in  Court,  who 
procured  the  opposite  clerk  in  Court  to  indorse  them  as  received 
without  oath  of  messenger  (m). 

Where  a  commission  having  been  executed  and  sealed,  &c.f 
was  delivered  to  a  messenger  who,  by  accident,  lost  it  on  the  road, 
where  it  was  picked  up  by  two  travellers,  who  brought  it  to  one  of 
the  Masters ;  upon  their  affidavit  that  they  had  not  opened  or  al- 
tered the  same,  the  Court  made  an  order  that  the  depositions 
should  be  received  and  deposited  in  the  hands  of  the  Six  Clerk, 
and  a  rule  to  publish  entered  thereupon  as  if  the  depositions  had 
been  regularly  returned  (n). 


Q)  Ibid. 

(0  Hind.  362. 


(m)  1  Smith's  Ch.  Pr.  ed.  1838, 

870. 
(it)  Smales  v.  Chaytor,  1  Dick.  99. 
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Where  a  commission  to  examine  de  bene  esse  and  the  depositions   In  England- 
returned  were  completely  lost,  an  order  was  made  that  the  Com-  ^^^^^ 
missioners,  in  whose  custody  the  paper  drafts  of  the  depositions  mjwion  has 
remained  sealed,  should  return  the  same  unopened,  and  that  the  been  lost. 
same  should  be  delivered  to  the  Six  Clerk  unopened,  and  be  en- 
grossed, and  that  sazh  engrossment  should  be  filed  and  made  use 
of  as  the  original  deposition  might  have  been  (o). 

When  the  commission  was  received  by  the  clerk  tn  Court,  it 
was  kept  by  him  unopened  till  publication  had  passed  ( p). 

It  is  said,  that  a  commission  once  issued  cannot  be  discharged,  ^J???'?11 
except  for  irregularity,  which  must  be  certified  by  the  Master  upon  charged  ; 
a  reference  (q).    But  it  seems,  that  if,  from  any  cause  not  depend-  — -  except 
ant  upon  the  parties  or  upon  one   party  more  than  another,  the  :or  UTe&ular* 
commission  cannot  be  executed,  the  Court  will  send  down  an  Ex-  Examiner 
aminer  into  the  country  (r).  when  sent 

The  rule  with  respect  to  costs,  before  the  Orders  of  May,  1845,  down* 
came  into  operation,  was,  that  the  acting  Commissioners  should  be  cornmSwfon. 
allowed  one  guinea  per  diem  during  the  execution  of  the  commis- 
sion, exclusive  of  every  other  expense  incident  thereto  (s).  The 
clerks  were,  in  like  manner,  entitled  to  half  a  guinea  per  diem. 
The  expenses  and  charges  of  entertainment,  and  other  matters, 
were  borne  by  the  parties  joining  in  and  attending  the  execution 
of  the  commission.  The  expenses  of  the  witnesses,  if  required, 
were  always  paid  by  the  party  producing  them  before  they  gave 
evidence  (r). 

The  expenses  of  a  commission  to  examine  witnesses  may  be 
very  disproportionate  where  one  party  examines  a  great  many  wit* 
oessee,  and  the  other  party  only  a  lew ;  and  were  such  expenses  to 
be  borne  by  the  parties  equally,  great  hardship  might  be  borne  by 
one  of  them.  However,  any  difficulty  of  this  nature  may  be  ob- 
viated, by  each  party,  at  the  commencement  and  during  the  exe- 
cution of  the  commission,  keeping  his  own  Commissioners'  clerks 
and  witnesses  separate  from  the  others,  and  paying  for  their  enter- 
tainment and  charges  only.  A  witness  cross-examined  under  a 
commission  thus  conducted  may  be  kept  at  the  joint  expense  of 

(o)  Jones  v.  Darithome,  1  Dick,  lion  to  examine  witnesses,  though  it 

368;  gee  also  Burn  v.  Bam,  3  Cox,  was  objected  that  he  acted  by  com- 

426.  mand  of  the  Court  ted  non  allocatur, 

(p)  Beames'e  Ord.  3,  331;  Prac.  because  he  is  appointed  at  the  nomin- 

Reg.  117.  ation  of  the  party,  who  ought  to  pay 

(•)  Prac.  Reg.  138.  him  if  he  employs  him.    Stockhold 

(r)  3  Prac.  Reg.  136;  Hind.  358.  t>.  Collington,  1  Balk.  330;  Carth. 

(*)  A  quantum  meruit  lies  for  senr-  308;  Comb.  186. 

ing  as  a  commissioner  upon  a  commis-  (1)  Hind .  359. 
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Abroad       both  parties  examining  and  cross-examining  him  ;  but  if  a  party  * 

who  insists  upon  cross-examining  a  witness  needlessly  defers  the 
cross-examination,  and  detains  the  witness  several  days  for  that 
purpose,  the  party,  examining  such  witness  originally,  may  pay 
him  his  expenses  and  charges  up  to  the  conclusion  of  his  exami- 
nation in  chief,  and  then  the  subsequent  expense  of  the  witness's 
detention  for  cross-examination  must  be  borne  by  the  party  de- 
taining him  (ti). 


Commisiion         The  Orders  of  May,  1845,  Apply  only  to  Commissioners  to  ex- 
abroad.  amine  witnesses  within  the  jurisdiction  of  the  Court;   but  it 

sometimes  happens,  that  witnesses,  whose  testimony  is  impor- 
tant to  the  parties  in  the  cause,  or  some  of  them,  reside  abroad, 
or  in  some  place  out  of  the  jurisdiction  of  the  Court ;  in  such 
cases  a  commission  to  examine  witnesses  abroad  must  be  obtain- 
ed(l). 
May  be  direct-  Commissions  of  this  description  may  be  issued  to  take  the  de- 
cotmtrr *  positions  of  witnesses  in  any  country.  Where  the  country  in 
which  the  witnesses  reside  is  at  war  with  this,  the  usual  practice 
appears  to  be,  to  direct  it  to  the  nearest  neutral  port  (y) ;  but, 

bldirected1*7  in  Cahi11  v*  ShePherd  (*)»  ^°ri  Erakine  made  an  order  for  a 
commission  to  examine  witnesses  to  be  directed  to  Seville,  in 
Spain,  although  there  was  then  a  war  between  this  country  and 
Spain. 

In  Gason  v.  Wordsworth  (a),  the  King  of  Sweden,  to  which 
country  a  commission  was  directed,  refused  to  allow  it  to  be  exe- 
cuted, unless  it  was  done  by  some  magistrate  there,  according  to 
the  laws  of  Sweden  (2) ;  and  Lord  Hardwicke  refused  to  direct 


(y) 


Ibid.  (z)  12  Ves.  335. 

v.  Romney,  1  Amb.  62.         (a)  2  Ves. 325, 326;  1  Amb.  106, 8.C. 


(1)  The  practice  in  Chancery  in  the  several  States  in  relation  to  the  is- 
suing, execution  and  return  of  commissions,  is  in  general  regulated  by 
statute  or  by  local  rules,  which  could  not  usefully  be  set  out  in  these  notes. 
Many  of  the  cases  and  rules  will  be  found  referred  to  in  2  Phil.  Ev.  (Cowen 
&  Hill's  notes,)  p.  32  to  41,  in  note  (42).  See  also  1  Greenl.  £t.  {  320  to 
§  325;  ante,  1069, 1073, 1067, 1090,  notes. 

Depositions  in  a  foreign  country  must  be  taken  by  commission.  Stein.  «. 
Bowman,  13  Peters,  209. 

(2)  In  some  foreign  countries,  the  government  refuses  to  permit  the  com- 
missioners to  administer  an  oath  to  witnesses,  considering  it  an  interference 
with  the  proper  judicial  power.  See  Cowslad  v.  Cely,  Prec.  in  Chan.  83. 
It  is  forbidden  in  the  Island  of  St.  Croix.  Lincoln  v.  Battelle,  6  Wendell, 
476.  In  the  Havana.  Nelson  v.  U.  States,  1  Peters  C.  C.  236.  In  such  a 
case  a  course  has  been  adopted,  from  a  practice  known  in  the  civil  law,  of 
issuing  what  are  termed  letters  rogatory;  or  as  they  are  sometimes  called, 
requisatory.    Nelson  v.  U.  States,  ubi  supra. 
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any  other  commission  into  the  same  country,  as  there  appeared      Abroad. 
to  be  no  probability  that  any  future  commission  there  could  be  v-^^v^^^ 
executed  :   his   Lordship,  therefore,   ordered  the  depositions  of 
the  witnesses,  which  had  been   taken    de  bene  esse,  to  be  pub* 
lished  (ft). 

Where  the  witnesses  to  be  examined  reside  in  the  East  Indies,  Where  witnes- 
recourse  may  be  had  to  the  provisions  of  the  statute  13  Geo.  III.  JJJfo^1  e  m 
c.  63,  s.  44,  by  which  it  is  enacted,  "  That  when  and  so  often  as  Proceedings 
the   East  India  Company,  or  any    person   or  persons   whatso-  under  13  ueo. 
ever,  shall  commence  and  prosecute  any  action  or  suit  in  Law  or  ^  ' 
Equity,  for  which  cause  hath  arisen,  or  shall  hereafter  arise,  in 
India,  against  any  other  person  or  persons  whatsoever  in  any  of 
his  Majesty's  Courts  of  Westminster,  it  shall  be  lawful  for  such 
Courts  respectively,  upon  motion  there  to  be  made,  to  provide  and 
award  such  writ  or  writs  in  the  nature  of  a  mandamus  or  commis- 
sion  to  the  Chief  Justice  and  Judges  of  the   Supreme  Court  of 
Judicature  at  Fort  William,  or  the  Judges  of  the  Mayor's  Court 
at  Madras,  Bombay  (c),  or  Bencoolen,  as  the  case  may  require, 
for  the  examination  of  witnesses  ;  and  that  such  examination, 
being  duly  returned,  shall  be  allowed  and  read,   and  it  shall  be 
deemed  good   and  competent  evidence  at  any  trial  or  hearing 
between  the  parties  in  such  cause  or  action,  in  the  same  manner 
in  all  respects  as  if  the  several  directions  thereinbefore  described 
and  enacted  in  that  behalf,  were  again  repeated." 

It  seems  that  this  Act  does  not  supersede  the  power  which  the  Statute  does 
Court  had  before,  of  granting  commissions,  in  the  ordinary  form,  J£e  original  * 
to  examine  witnesses  in  India  (d).    Where,  however,  an  ordina-  power  of  the 
ry  commission  has  been  already  granted,  the  Court  will  not  make    ourt' 
an  order  for  a  new  one,  under  this  Act,  without  discharging  the 
order  for  the  ordinary  commission  (e). 

(b)  Vide  Belt's  Supplement  to  Yes.  Madras  were  transferred  to  the  Su- 
357.  preme  Court  of  Judicature  at  Ma- 
te) By  the  37th  Geo.  III.  c.  142,  §  dras ;  and  by  the  4  Geo.  IV.  o.  71,  § 
11,  the  powers,  &c.,  of  the  Mayor's  8,  the  powers,  &c.,  of  the  Recorder's 
Courts  at  Madras  and  Bombay  were  Court  at  Bombay  were  transferred  to 
transferred  to  the  Recorder's  Courts  the  Supreme  Court  of  Judicature  at 
at  those  presidencies;   and  by  the  Bombay. 

40th  of  Geo.  III.  c.  79,  §  5,  the  pow-  (d)  Murray  v.  Lawford,  6  Sim  573. 

en,  Ac.,  of  the  Recorder's  Court  at  (e)  Murray  v.  Lawford,  6  Sim  573. 


A  special  application  for  an  order  for  this  purpose,  is  of  course  necessary ; 
and  they  would,  it  seems,  be  issued  in  the  first  instance  without  sending  a  pre- 
vious commission,  upon  satisfactory  proof  that  the  authorities  abroad  would 
not  permit  its  execution.  1  Hon*.  Ch.  Pr.  482.  For  the  form  and  character  of 
letters  rogatory  see  1  Greenl.  Ev.  §  320,  and  note. 
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Abroad.  Besides  the  ordinary  cases  in  whieh  a  commission  to  examine 

^^^^  witnesses  abroad  is  required,  for  the  purpose  of  obtaining  evidence 
dence  is  re-      *n  tne  8U^  itself,  a  commission  is  also  frequently  granted  for  the 
quired  in  aid  of  purpose  of  enabling  the  party  applying  for  it,  to  make  use  of  the 
na  a      w.     testimony  of  witnesses  resident  abroad  in  aid  of,  or  in  defence  to, 
an  action  at  Law.    In  such  cases,  the  bill  prays  no  equitable  re- 
lief, but  is  merely  a  bill  of  discovery  accompanied  by  a  prayer 
for  a  commission  to  examine  witnesses ;  and  if  filed  by  the  defend- 
ant at  Law,  it  prays  an  injunction  to  restrain  the  other  party  from 
proceeding  at  Law  in  the  mean  time.     A  bill  of  this  kind  for  the 
mere  purpose  of  mere  examining  witnesses  abroad  is  subject  to 
nearly  the  same  rules  as  bills  for  discovery  in  aid  of  an  action  at 
Will  not  lie      ^aw.     I*  fla9>  therefore,  been  held,  that  such  a  bill  will  not  lie 
where  action    where  an  action  at  Law  has  not  been  actually  commenced,  and 
commenced1'    ***** tne  D*H  must  contain  all  averment  that  an  action  has  been 

brought  (/). 

- — nor  for  a       But,  if  the  bill  require  a  commission  to  examine  witnesses  in 

aidof  more      a^  °^ more  *nan  one  act*0!I  at  ^aw,  it  will  be  liable  to  demurrer, 

than  one  ac-     unless  where  several  actions  are  brought  against  different  under- 

tion.  writers  upon  the  same  policy  of  insurance,  so  that  the  actions 

action  maybe  mav  come  w^hin  the  rule  for  the  consolidation  of  such  actions  by 

consolidated,    the  Court  in  which  they  are  brought  (g).    To  this  may  be  added, 

that  where  a  commission  is  wanted  to  assist  in  the  promotion  or 

defence  of  an  action  at  Law,  it  must  be  specifically  prayed  for  by 

the  bill. 

Bill  mast  show      The  bill  also  must  not  only  show  that  the  action  has  been 

caie^tLaw.  brougnt»  but  **  must  8now  tnat  the  facts  relied  aPon  «  to  wnicn 
evidence  is  sought,  are  such  as  can  be  made  use  of  either  in  sup- 
port of  the  action  or  in  defence  to  it ;  otherwise  the  bill  will  not 
lie  (A).  This  principle  was  distinctly  asserted  by  Lord  Eldon  in 
Lousader  v.  Templer  (t),  in  which  his  Lordship  said,  "that 
though  the  circumstances  were  such  that  even  if  the  plaintiff  at 
Law  had  obtained  a  verdict,  he  could  not  allow  him  to  receive  the 
money  until  it  was  ascertained  what  had  been  done  in  Peru,  yet 
he  would  not  grant  commissions  in  aid  of  a  defence  to  an  action 
when  he  was  not  satisfied  that  the  facts  alleged  as  a  defence  would 
constitute  a  legal  defence  to  the  legal  demand.  The  Court,"  he 
added,  "  ought  never  to  grant  a  commission  without  examining 

if)  Angell  t>.  Angell,  I  S.  &  S.        (h)  Shedden   v.  Baring,  3  Anst. 
(>)  Shackell  v.  Macaulay,  2  S .  &        (i)  2  Rum.  561, 564. 
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strictly  what  is  the  the  state  of  the  pleadings  at  Law."    Upon  the      Abroad. 
same  principle,  where  a  bill  was  filed  for  a  discovery  in  aid  of  a  Kt^~s/~^,y 
defence  to  an  action  at  Law  brought  in  this  country  upon  a  for-  ^  mo«BeSSm 
eign  judgment,  the  Court  allowed  a  demurrer,  upon  the  ground  in  foreign 
that  a  foreign  judgment  could  not  be  questioned  by  the  Courts  courts 
here,  (/).  But  although  a  foreign  judgment  cannot  be  questioned  by 
the  Courts  here,  yet  it  seems  that  the  nature  and  effect  of  the  sen- 
tence, and  the  extent  of  the  jurisdiction  of  the  Court  by  which  such 
judgment  was  pronounced,  may  be  disputed.   In  such  case  the  Court 
will  grant  a  commission  for  the  purpose  of  examining  witnesses  as 
to  those  points,  although  it  will  not  permit  one  to  issue  to  take 
evidence  as  to  whether  a  foreign  Court  has  been  properly  con- 
stituted (m). 

It  is  to  be  observed,  that,  although  a  bill  for  a  commission  to  Court  m 
examine  witnesses  abroad,  in  aid  of  or  in  defence  to  an  action  at  grant  commis- 
Law,  is  generally  framed  as  a  bill  of  discovery,  the  Court  will  ftio^?1^U8rh 
sometimes  grant  a  commission,  although  it  will  not  compel  thede-  compel  a  dia- 
fendant  to  make  the  discovery  sought,  as  in  cases  where  the  bill  covery. 
seeks  a  discovery  from  the  defendant,  which  would  subject  him 
to  a  penalty  (it),  or  to  prosecution  for  a  libel  (o). 

The  frequency  of  applications  to  the  Court  for  commissions  to  c^rt  m'^ranu 
examine  witnesses  abroad  in  aid  of  or  in  defence  to  an  action  at  ing  commis- 
Law,  has  been  very  much  diminished  by  the  stat.  1  Will.   IV.  c.  "^V*  Law 
22,  s.  4,  by  which  the  Courts  of  Common  Law  are  authorized,  by  1  Will.  IV^ 
upon  the  application  of  any  of  the  parties  to  an  action  depending  c-  ^  *• 4- 
in  such  Courts,  to  order  a  commission  for  the  examination  of  wit- 
nesses on  oath,  at  any  place  or  places  out  of  their  jurisdiction,  by 
interrogatories  or  otherwise,  &c.  (1).     That  statute,  however,  al- 
though it  gives  the  Courts  of  Common  Law,  in  this  respect,  a  con- 
current jurisdiction  with  Courts  of  Equity,  does  not  take  away  the 
right  of  the  parties  to  a  suit  at  Law,  to  apply  to  a  Court  of  Equity 
for  a  commission  to  examine  witnesses  abroad.     And  where  an 
action  at  Law  had  been  brought  against  the  plaintiffs  in  Equity, 
who  in  consequence  of  their  witnesses  being  about  to  go  abroad, 
applied  to  the  Chief  Justice  of  the  King's  Bench,  under  the  provi- 
sions of  the  Act,  for  a  commission  to  examine  their  witnesses  be- 
fore trial,  which  his  Lordship  refused ;  but  gave  them  leave  to 

(Q  Martin  v.  Nicolls,  3  Sim.  458.  (n)  Earl  of  Suffolk   v.  Green,  1 

(«)    Gage    9.  Lady  Stafford,    2  Atk.  450. 

Ves.  556.     Vide  etiam,  Belt's  Sup-  (o)  Thorpe  v.  Macaolay,  5  Mad. 

plement  to  Vet.  p.  409,  where  this  218. 
case  is  more  folly  reported. 

(1)  See  2  Story  Eq.  Jur.  §  1514,  and  note. 
92* 
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Commission 
granted  to 
Bencoolen. 


Considered  as 
a  proceeding 
at  Law. 


Execution  of 
commission 
governed  by 
practice  in 
Courts  of 
Equity, 

and  not 

of  Law. 


have  the  witnessed  examined  viva  voce,  before  a  gentleman  of  the  bar, 
with  liberty  to  the  other  side  to  attend  and  cross-examine ;  and  the 
plaintiffs  in  Equity,  not  choosing  to  avail  themselves  of  such  liberty, 
filed  a  bill  in  Chancery,  praying  a  commission  to  examine  their  wit- 
nesses in  New  York,  whither  they  had  gone ;  —  Bit  J.  Leach,  V.  C, 
upon  application,  granted  the  order  for  the  commission ;  and  his 
Honor's  decision  was  afterwards  confirmed  by  the  Lord  Chan- 
cellor upon  appeal  (p).  A  similar  decision  was  also  pronounced 
in  Baskett  v.  Toosey  (q),  though  the  question  arose  under  a  dif- 
ferent statute.  There,  an  action  was  brought  by  the  plaintiff, 
who  was  resident  at  Bencoolen  in  the  East  Indies,  against  the  de- 
fendant here,  aiid  an  application  was  made  for  a  commission  to 
examine  witnesses,  in  support  of  the  action,  at  Bencoolen ;  the 
motion  was  opposed,  upon  the  ground  that,  under  the  stat  13 
Geo.  III.  c.  68,  s.  44,  it  was  competent  to  the  Court  of  Law, 
where  the  action  was  brought,  to  award  a  writ  in  the  nature  of  a 
mandamus,  or  commission  to  the  Chief  Justices  and  Judges  of 
the  Supreme  Courts  in  India,  to  take  the  examination  of  the  wit- 
nesses there,  but  the  Yice-Chancellor  granted  the  motion. 

It  is  to  be  remarked,  that  a  commission  to  examine  witnesses 
abroad,  in  aid  of  an  action  at  Law,  is  so  far  considered  as  a  pro- 
ceeding at  Law,  that  an  injunction  by  the  Court  of  Exchequer, 
obtained  by  the  defendant,  to  restrain  the  plaintiff  from  proceeding 
in  his  action,  would  extend  to  prevent  his  suing  out  a  commission 
in  the  Court  of  Chancery ;  and  that  where  the  Court  was  informed, 
that  such  an  injunction  had  issued,  Sir  J.  Leach,  T.  C,  did  not 
think  it  necessary  to  put  the  defendant  to  make  any  application 
on  the  subject  to  the  Court  of  Exchequer,  as  this  Court  would, 
upon  such  a  motion,  notice  the  proceedings  which  had  taken  place 
in  that  Court  (r). 

But  although  a  commission  to  examine  witnesses  abroad,  in  aid 
of  an  action,  or  of  a  defence  to  one,  is,  to  a  certain  extent,  con- 
sidered as  a  proceeding  at  Law :  yet  the  Court  will  not,  in  the 
execution  of  it,  depart  from  its  own  practice  and  follow  the  regu- 
lations adopted  by  Courts  of  Law  with  respect  to  the  execution 
of  commissions  issuing  out  of  those  Courts.  Upon  this  princi- 
ple, Lord  Eldon  refused  to  make  an  order,  that  the  plaintiff 
might  communicate  to  the  defendant  the  interrogatories  exhib- 
ited by  him  under  the  commission,  although  the  practice  of 
the  Courts  of  Law,  in  the  case  of  commissions  granted  by  them, 

(q)  Mad.  &  Geld.  261. 

(r)  Novaes  v.  Dorrien,4  Mad.  969. 


(p)  Orinnell  v.  Cobbold,  4  Sim. 
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required  one  patty  to  communicate  his  interrogatories  to  the      Abroad. 
other  {s).  v^sv***' 

A  commission  for  the  examination  of  Witnesses  abroad  may  be  Order  for,  ob- 
obtained  by  either  party;  but,  like  all  commissions  for  the  exam-  ^j^"*011 
ination  of  witnesses,  it  never  issues  but  by  order  of  the  Court  (u). 
This  order  may  be  obtained,  by  motion  to  the  Court,  upon  notice 
supported  by  affidavit  (t). 

Much  discussion  has  taken  place  with  regard  to  the  nature  of  What  affida- 
the  affidavit  which  is  necessary  to  entitle  the  party  to  obtain  an  i^SSmma7 
order  for  a  commission.     According  to  the  books  of  practice,  all  order  for  com- 
that  need  be  stated  in  the  affidavit  is,  that  some  of  the  witnesses,  "JJ"-?1 
whose  evidence  will  be  material,  and  whom  it  will  be  necessary 
to  examine  on  behalf  of  the  party  making  the  application,  reside 
at  — — ,  (naming  their  place  of  residence,)  and  that  the  party  can- 
not safely  proceed  to  the  hearing  of  the  cause,  without  the  testi- 
mony of  those  witnesses :  and  although  in  ordinary  oases,  where 
the  application  is  made  in  a  proper  and  early  stage  of  the  cause, 
the  Court  seldom  or  never  denies  making  an  order  upon  such  an 
affidavit,  yet  it  will  exercise  a  discretion  upon  the  subject.    There-  Where  effect 
fore,  where  the  object  of  the  application  is  to  obtain  evidence  to ,B  to  delay  pro- 
assist  the  party  applying  to  defend  himself  against  an  action  at  Law. 

Law,  or  where  the  effect  of  granting  the  commission  may  be  to or  in  thii 

interpose  any  material  delay  in  the  progress  of  the  cause  in  this  Court- 
Court,  an  order  for  a  commission  to  examine  witnesses  abroad, 
will  not,  if  the  application  is  opposed,  be  granted,  unless  the 
Court  is  ftilly  satisfied  that  the  justice  of  the  case  requires  it. 
Thus  where  an  application  was  made  to  examine  witnesses  in  the 
East  Indies,  to  show  that  legacies,  given  in  two  codicils,  were 
cumulative;  the  Court  refused  to  make  the  order,  because  the 
£arty  applying  had  not  sworn  that  she  believed  they  were  so  (y). 

It  does  not  appear  to  be  necessary  that  the  affidavit  should  state  Not  necessary 

that  the  matter,  as  td  which  the  evidence  is  required,  arose  abroad  :  to  ■*at0  that 

matter  arose 
m  Akers  v.  Chancy  (z),  it  was  at  first  thought  that  it  ought,  but  abroad. 

ft  was  afterwards  held  to  be  unnecessary,  if  it  appears  by  the  Whether  the 

pleadings.    Many  doubts  have  also  been  entertained,  as  to  the  ne-  a?£a2^dMmM 

names  of  wit- 


373. 


>)  Butler  v.  Bulkeley,  3  Stranst.  tion  in  court,  or  petition  to  the  Mas-  nesses. 

I.  ter  of  the  Rolls.    Vide  Hinde,  306, 

(ti)  rtmd.  304.     Where  the  bom-  but  the  most  usual  coarse  appears  to 

mission  becomes  necessary  in  the  be  by  motion ;  and  where  the  bill  is 

prosecution  of  a  reference  to  the  Mas-  fbr  a  discovery  and  prays  a  commis- 

ter.  see  Bamford  v.  Bamfbrd,  2  rlare,  slon,  that  is  the  only  proper  proceed- 

641  ing. 

(z)  It  is  said  that  ah  order  fbr  a  ft)  Coote  t.  Coote,  1  Bro.  C.  C. 

coimtristion   to   examine    witnesses  448. 

abroad  may  be  obtained  either  by  tab-  (z)  2  Bro.  C.  C.  273. 
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Of  Evidence. 


Abroad. 


Whether  affi- 
davit should 
state  the 
names  of  the 
witnesses. 


cessity  of  stating  in  the  affidavit  the  names  of  the  witnesses,  and 
the  points  as  to  which  they  are  to  be  examined.  By  an  Order  of 
the  Court,  dated  26th  of  October,  1685,  it  is  ordered, "  that  where 
any  person,  plaintiff  or  defendant,  shall  ground  any  motion  or  pe- 
tition on  an  affidavit  of  material  witnesses  to  examine,  whereby 
to  gain  longer  time  to  examine,  such  affidavit  shall  contain  not 
only  the  names  of  the  chiefest  of  such  witnesses,  but  the  points  to 
which  such  witnesses  are  desired  to  be  examined,  to  the  end,  that 
the  Court  may  see  whether  such  points  be  material  to  be  examined, 
and  whether  before  or  after  hearing"  (a).  And  in  Oldham  t>. 
Carleton  (6),  it  was  contended  for  and  admitted  to  be  necessary, 
that  the  affidavit  should  state  the  names  of  the  witnesses  to  be  ex- 
amined. In  Rougemont  v.  The  Royal  Exchange  Assurance 
Company  (c),  however,  Lord  Eldon  appears  to  have  made  the 
order,  although  the  names  were  not  mentioned ;  and  in  Shackell 
v.  Macauley  (<?),  after  the  demurrer  was  overruled,  Lord  Eldon 
allowed  commissions  to  be  issued  to  Sierra  Leone  and  the  West 
Indies,  though  there  was  no  affidavit  stating  the  names  of  the  wit- 
nesses, or  the  points  to  which  their  evidence  applied,  and  though 
affidavits  were  filed  by  the  defendant  in  equity,  denying  the  facts 
stated  by  the  bill,  as  the  foundation  for  the  application  to  Equity. 
It  is  to  be  remarked  here,  that,  in  Mendizabal  v.  Machado  (e), 
Sir  John  Leach,  V.  C,  although  the  case  of  Rougemont  v.  The 
Royal  Exchange  Assurance  Company  (f)  was  cited  to  him,  held 
that  the  witnesses  intended  to  be  examined  under  the  commission 
ought  to  be  mentioned  in  the  affidavit  upon  which  the  application 
for  a  commission  is  founded.  The  case,  however,  subsequently 
came  before  Lord  Eldon,  upon  appeal,  when  his  Lordship  ex- 
pressed an  opinion  that  the  commission  might  issue ;  upon  the 
authority  of  which  opinion,  although  he  had  previously  resigned  the 
Great  Seal,  the  order  for  a  commission  was  drawn  up  (g).  It  is 
to  be  observed,  that  the  ground  upon  which  it  is  alleged  to  be 
necessary  that  the  names  of  the  witnesses  should  be  inserted  in 
the  affidavit  is,  that  the  Court  may  be  satisfied  there  is  a  reason 
for  the  application,  in  order  that  it  may  not  be  made  use  of  for  the 
mere  purpose  of  delay  (A) ;  and  there  is  no  doubt  that  where  this 
can  be  shown  by  other  means,  as  in  the  above  case  of  Mendiza- 

(a)  Beames's  Ord.  265. 

(ft)  4  Bro.  C.  C.  88;  vide  etiam, 
Anon.  1  Vera.  334  ;  Moody  v.  Steele, 
2  Anst.  386;  Royal  Exchange  Assur- 
ance Company  ». ,  2  Ross.  653, 

n. ;  Noble  v.  Garland,  ib.  544,  n. 

(c)  7  Yes.  304,  [Sumner's  edition, 
notes.] 


(d)  Cited  6  Ron.  550,  n. ;  1  Bligh's 
N.  R.  96. 
(«)  88. 


96. 

&  S.  483. 
Ubi  supra. 
(i)  Mendizabal    v 
Rom.  540, 557. 
(A)  Carbonell  v.  fiesaell, 


Machado,    2 


5  Sim. 
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bal  0.  Machado,  the  names  of  the  witnesses  need  not  be  in-      Abroad. 

sorted.    Where  the  application  was  made  by  the  plaintiff  at  Law,  ^^^^s^s 

and  was  consequently  in  his  own  delay,  the  Court  of  Exchequer 

ordered  a  commission,  though  the  names  of  none  of  the  witnesses 

were  stated  (t). 

The  question,  whether  it  is  necessary  in  the  affidavit  in  Support  Whether  it  it 

of  a  motion  for  a  commission  to  examine  witnesses  abroad,  to  ™ceaM*y  "* 
,  ......  ,,  .        .  ..the  motion  for 

state  the  points  as  to  which  it  is  intended  to  examine  them,  is  m*  a  commission 

▼cired  in  the  same  uncertainty  as  the  question  regarding  the  inser-  *°  ***** ****   _ 

*    .    •  x    ™./  ^ii  /i\       «.  f   »       i         facta  intended 

tion  of  their  names.    In  Oldham  v.  Car leton  (*),  which  has  been  to  be  examined 

before  referred  to,  it  was  contended  that  the  application  ought  to  mU>. 
be  made  on  special  grounds,  showing  in  what  poirits  the  evidence 
of  the  witness  is  material,  and  that,  either  in  the  pleadings  or  in 
the  affidavit,  the  grounds  ought  to  be  stated ;  but  the  order  was 
nevertheless  made :  and  in  Rougemont  v.  The  Royal  Exchange 
Assurance  Company  (/),  a  similar  order  was  made  by  Lord  Eldon, 
though  the  points  to  which  the  witnesses  were  to  be  examined  were 
not  stated.  In  Mendizabal  v.  Maohado  (at),  however,  Sir  J.  Leach, 
V.  C.f  questioned  the  decision  in  the  latter  case,  observing,  that  it 
was  plain  that  it  was  not  very  much  discussed,  "  because  it  as* 
sumes  that  in  Oldham  v.  Carleton,  (which  is  there  quoted  without 
much  examination,)  the  Court  not  only  decided  that  it  was  not 
necessary  to  state  the  points  to  which  it  was  proposed  to  examine 
the  witnesses  abroad,  but  also  ruled  that  it  was  not  necessary  to 
name  the  witnesses ;  whereas  it  is  expressly  admitted,  in  Oldham  t>. 
Carlton,  that  though,  according  to  the  recollection  of  the  Regis- 
trar, it  is  not  necessary  to  state  the  points  to  which  it  is  proposed 
to  examine  the  witnesses,  yet  it  is  absolutely  necessary  to  state  the 
witnesses1  names "  (n).  In  addition  to  this,  it  is  to  be  observed 
that,  from  the  statement  of  the  affidavit  in  Rougemont  v.  The 
Royal  Exchange  Assurance  Company,  wbioh  is  to  be  found,  copied 
from  the  Registrar's  book,  in  Mr,  Russell's  note  to  Mendizabal  v* 
Machado  (0),  the  materiality  of  the  testimony  of  the  witnesses  to 
be  examined,  to  the  matter  in  issue,  was  fully  disolosed,  as  well  as 
who  the  witnesses  were,  though  their  names  were  not  mentioned. 
Many  other  cases  may  also  be  found  which  support  the  decision  in 
Mendizabal  v.  Machado,  Upon  this  point  (p) ;  but  it  is  to  be  re- 
ft) Berthoud  9.  Cousins,  2  Fowl.  (0)  2  Rnss.  552,  n. 
Ex.  Pr.66.  (P)  Anon.  1  Vera.  334;  Sbedden 

(A)  4  Brt>.  G.  C.  88.  t>.  Baring,  3  Anst.  880 ;   Noble  v. 

(0  7   Ves.    304,    rstuhner'i   ed.    Cariand,  19  Ves.  372 ;  Cood.  929,  8. 
notes,]  cited  2  Ross.  552.  C  }  ride  etiatn,  2  Rnss.  544,  n.,  S. 

Cm)  2S.&S.  483.  C,  where  the  facts  are  more  fully 

(»)  Vide  2  Ross.  550,  S.  C.  detailed. 
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Abroad,  marked  that,  when  the  case  afterwards  carafe  before  Lord  Lynd- 
hurst,  upon  appeal,  his  Lordship  came  to  a  different  conclusion  (q)t 
and  the  V.  C.  of  England  has  granted  a  motion  for  a  commission, 
although  the  affidavit  did  not  state  either  the  names  of  the  wit- 
nesses, or  the  facts  to  which  it  was  intended  to  examine  them  (r) 
(1).  It  is,  however,  to  be  collected,  from  his  Honor's  judgment 
in  that  case,  that,  in  order  to  dispense  with  the  necessity  of  stating 
upon  the  affidavit  the  names  of  the  witnesses,  and  the  object  as  to 
which  their  testimony  is  required,  the  necessity  for  examining  wit- 
nesses abroad  must  be  evident,  either  from  the  affidavit  or  from  the 
pleadings ;  and  that  the  reason  why  Lord  Eldon  did  not,  in  Men- 
dizabal  v.  Machado,  require  those  matters  to  be  stated  in  the  affi- 
davit, was,  that  his  Lordship  had  looked  into  the  case  as  it  appear- 
ed on  the  pleadings,  in  order  to  see  whether  there  were  facts  as 
to  which  it  was  necessary  the  witnesses  should  be  examined  (s). 
Affidavit  mast  The  affidavit  in  support  of  an  application  for  a  commission  to 
be  madebj  the  examine  witnesses  abroad,  should  be  made  either  by  the  party  him- 
Jdtotor.  "  setf  or  hi8  solicitor  (f),  and  therefore  it  was  held,  that  the  affidavit 
of  an  insurance  broker,  who  had  acted  as  agent  for  underwriters, 
who  were  sued  on  a  policy,  was  insufficient  («). 
Application  A  plaintiff  filing  a  bill  for  a  commission  to  examine  witnesses 

^afte*  ffr&ntt"  abroad  is  bound  to  make  his  application  for  the  commission  as  soon 
delay.  as  he  can  after  he  is  in  a  situation  to  do  so ;  at  least  if  he  suffers 

any  great  delay  to  intervene,  the  Court  will  not  make  the  order ; 
thus,  where  an  original  bill  was  filed  for  an  account,  and  for  an 
injunction  to  restrain  an  action  at  Law,  and  the  injunction  was 
granted  for  want  of  an  answer,  and  extended  to  stay  trial,  but  the 
defendant  did  not  apply  to  dissolve  it  till  ten  years  after  the  bill 
was  filed,  when,  upon  his  application,  it  was  dissolved  upon  merits; 
whereupon  the  plaintiff  filed  a  supplemental  bill,  praying  for  a  com* 
mission  to  examine  witnesses  abroad,  (in  defence  of  the  action  at 
Law,)  the  Court  would  not  grant  him  an  order  for  a  commission 

(9)   2   Rum.    540.      Vide    etiam,  Hardwieke,  in  Chitty  v.  Selwyn,  * 

Shackell  t>.  Macaulay,  ib.  550,  n.  Atk.  359 ;   vide  etiam,  Robinson  v. 

(r)  Carbonell  v.  Bessell,  5  Sim.  Somes,  1  Y.  &  J.  578. 

$36.  (t)  Laragoity  v.  Attorney-general, 

(j)  This  appears  also  to  have  been  2  Pri.  172. 

the  principle   acted  upon  by  Lord  (it)  Bonham  v.  Leigh,  5  Pri.  444. 

(1)  In  New  York,  the  names  and  places  of  residence  of  the  witnesses  most 
be  stated,  though  under  special  circumstances  it  will  be  dispensed  with.  1 
Hoff.  Ch.  Pr.  474;  S chaffer  v.  Wilcox,  cited  Graham  Prac.  (2nd  ed.)  593; 
B.C.  2  Hall,  502 ;  ante,  1060,  note. 
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because  of  the  delay  which  had  taken  place  (z).    And  so  where      Abroad. 

the  plaintiffs  in  Equity,  who  were  defendants  at  Law,  after  a  verdict  K^*>*'m^*y 

against  them,  obtained  a  rule  for  a  new  trial  in  April,  and  as  their 

defence  rested  principally  on  transactions  at  Bilboa,  they  applied 

to  the  defendants  to  consent  to  a  commission  being  issued  for  the 

examination  of  witnesses  there,  which  being  refused,  they  filed  a 

bill  in  Chancery  for  a  commission  and  injunction,  but  did  not  serve 

process  upon  such  bill  till  the  10th  of  October,  the  Court  refused 

to  grant  a  commission  in  consequence  of  the  delay  which  had  taken  . 

place  (y). 

It  is  to  be  remarked  that,  in  the  above  case,  the  plaintiffs  in  Commission 
Equity  merely  asked  for  a  commission,  they  did  not  apply  for  an  a^  ^defence 
injunction  to  stay  the  proceedings  at  Law,  and  although  that  cir-  at  Law  with- 
cumstance  was  insisted  upon  as  a  reason  for  granting  the  commis-  ^j8tayin* 
sion,  as  it  could  in  no  way  delay  the  plaintiff  at  Law,  Lord  Eldon 
asked  if  there  was  any  instance  in  which  the  Court  had  granted  a 
commission  without  staying  the  trial  ?    And  whether  if  this  Court 
will  not  stay  the  trial,  it  would  make  an  order  which  the  party  ex- 
pects may  operate  as  an  inducement  to  the  Court  of  King's  Bench 
to  postpone  the  case  (2). 

Where  the  bill  prays  no  equitable  relief,  but  merely  seeks  a  dis-  Time  for  mak- 
covery  and  a  commission  to  examine  witnesses  abroad,  in  aid  of  £&jftj£ 
an  action  at  Law,  or  of  a  defence  to  such  a  proceeding,  the  proper  table  relief 
time  for  making  the  application  is  after  the  defendant's  answer  Praye<i* 
has  come  in  (a),  unless  the  defendant  is  in  contempt  for  want  of 
an  answer,  or  has  applied  for  time  to  put  one  in,  in  which  case  an 
order  for  a  commission*  may  be  obtained  immediately  (6) ;  the 
plaintiff,  however,  cannot  have  a  commission  till  one  of  those 
events  has  taken  place  (c). 

Although  where  the  bill  merely  prays  a  commission  or  a  com-  Where  bill 
mission  and  injunction,  without  any  other  equitable  relief,  the  bb  rehe^ 
application  for  a  commission  may  be  made  at  any  time  after  the 
answer  has  been  put  in,  or  upon  the  defendant's  being  in  contempt, 
or  obtaining  an  order  for  further  time ;  the  rule  is  different  when 
the  bill  prays  equitable  relief.  In  such  cases  the  application  ought 
not  to  be  made  till  after  the  cause  is  at  issue. 

This  distinction  was  clearly  recognized  by  Lord  Eldon,  in  No- 
te) Todd  v.  Aylwin,  1  Sim.  27 J.        (()  Noble  v.  Garland,  19 Tea. 372; 
(y)  Hart  0.  Strong,  2  Rum.  560.       Coop.  222,  S.  C. ;  2  Rubs.  544,  S.  C. ; 
(z)  Hart  t>.  Strong,  2  Rum.  560.    Bowden  v.  Hodge,  2  Swanst.  258 ; 
Vide  etiam,  Shedden   v.  Baring,  3    Mendizabal  v.  Machado,  ubi  supra. 
Anst.  860.  contra,  Newland  v.  Hors-        (c)  Cheminant  v.  De  la  Cour,  1 
man,  2  Ch.  Ca.  74.  Mad.  208. 

(a)  King  9.  Allen,  4  Mad.  247. 


Where  bill 
prays  an  ac- 
count. 


Form  of  the 
order. 


Where  dupli- 
cate commis- 
sions are  re- 
quired. 
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ble  v.  Garland  (d),  who,  in  his  judgment,  appears  to  have  doubted 
the  propriety  of  his  own  decisions  in  two  cases  which  were  cited 
before  him,  in  which  he  had  granted  a  commission  before  answer, 
although  the  hills  prayed  equitable  relief. 

It  may  be  observed,  that  where,  by  the  course  of  the  Court, 
an  account  must  necessarily  be  directed  at  the  hearing,  a  com- 
mission to  examine  witnesses  beyond  sea  will  not  be  granted  be- 
fore hearing,  whore  the  effect  of  it  will  be  to  delay  the  decree 
directing  the  account ;  the  proper  time  to  apply  for  such  a  com- 
mission is  after  the  account  is  directed  (e). 

The  Orders  of  May,  1845,  seem  to  apply  only  to  such  commis- 
sions as  are  to  be  executed  within  the  jurisdiction  of  the  Court  (/). 
Hitherto  the  same  practice  has  usually  regulated  commissions 
abroad,  and  those  within  the  jurisdiction,  but  it  remains  to  be 
seen,  whether  hereafter  the  Courts  will  in  any  cases  apply  the 
practice  introduced  by  the  Orders  of  May,  1845,  to  commissions 
abroad ;  or  whether  such  commissions  will  continue  in  all  respects 
to  be  issued  according  to  the  regulations  which  have  been  hitherto 
applicable  to  all  commissions,  but  which  are  now  m*4e  obsolete, 
so  far  as  regards  commissions  in  this  country.  Under  these 
circumstances,  it  wiM  be  necessary  to  state  shortly  the  precise 
praotice. 

The  order  lor  a  commission  to  examine  witnesses  abroad  gen- 
erally states  the  affidavit  upon  which  it  is  made,  and  then  gives 
the  party  applying  lor  it  liberty  to  sue  out  a  commission  to  examine 

witnesses  (or  one  or  more  commission  or  commissions)  at 

and  — —  and  other  pieces,  returnable  either  without  delay  or  on 
a  general  return  day  (/).  And  that  the  defendants  solicitor  do, 
in  four  days  after  notice  thereof,  join  and  strike  Commissioners1 
names  in  such  commission,  (or  in  each  of  the  said  commissions), 
with  the  plaintiff's  solicitor;  or,  in  default  thereof,  that  the  said 
commission  (or  commissions  respectively)  be  directed  to  the  plain* 
tiff's  own  Commissioners. 

Sometimes  it  directs,  that  in  case  the  defendant  shall  join  in  such 
commission  or  commissions,  he  is  to  be  at  liberty  to  fake  out  a  du- 
plicate or  duplicates  of  such  commission  or  commissions  if  he  think 


(d)  Ubi  supra;  Foderingham  v. 
Wilson,  and  X«tes  v.  Barker,  19  Ves. 
373,  n.  In  Cheminant  v.  De  la  Goar, 
1  Had.  210,  Sir  Thomas  Plumer,  M. 
R.,  says,  M  It  is  clear  that  in  those 
cases  the  commission  was  moved  for 
after   the  time   for  answering  had 


elapsed,  for  injunctions  had  been  ob- 
tained for  want  of  answer." 

(a)  Adam  v.  Bohun,  Barnard.  270. 

(/)  Ante,  p.  1073. 

(/)  Hind.  307.  Without  delay,  is 
the  better  and  most  usual  form. 
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Jit  (1).     And  thai,  in  such  case,  fourteen  days'  notice  of  the  cxecu-      Abroad. 
tion  of  such  commission  or  commissions  shall  be  deemed  good  notice  "^•^^^^^ 
to  the  defendants  (g). 

Where  the  witnesses  to  be  examined  are  foreigners  and  unac-  Where  wit- 
qaainted  with  the  English  language,  the  following  direction  is  ne8-e"^dUn" 
usually  added  to  the  order :  —  "  And  it  is  further  ordered,  that  the  with  English. 
Commissioners  who  shall  execute  the  commission,  or  some  person  to 
be  sworn  by  them  truly  to  interpret  the  same  to  such  of  the  said 

witnesses  as  can  only  speak  in  the language,  do  interpret 

the  interrogatories,  to  be  exhibited  at  the  execution  of  the  said  com- 
mission to  such  witnesses,  out  of  the  English  language  into  the 

language.    And  also  the  depositions  of  such  witnesses  as 

shall  be  examined  thereon,  out  of  the language  into  the  Eng- 
lish language.  And  it  is  also  ordered,  that  such  interpreter  be 
also  sworn  to  keep  the  said  depositions  secret  until  publication  shall 
duly  pass  in  the  cause  "  (h)  (2). 

The  order  being  drawn  up,  passed,  and  entered,  must  be  served  Service  of  or- 
upon  the  adverse  solicitor.    After  this,  the  adverse  party  is  to  be 
called  upon  to  join  in  commission,  and  to  strike  Commissioners' 
names,  and  in  default  of  the  adverse  party  joining  in  commission,  Joinder  in 
the  commission  is  to  be  taken  ex  parte.    If  the  other  party,  after  commifilon- 
joining  in  commission,  refuses  to  strike  Commissioners'  names, 
application  must  be  made,  by  petition,  to  the  Master  of  the  Rolls, 
praying  him  to  strike  out  two  of  the  names  (t).    It  may  be  men- 
tioned in  this  place,  that  it  is  usual  in  commissions  to  examine  Number  of 
witnesses  abroad,  to  insert  eight  or  more  Commissioners'  names ;  Commission- 
this  is  done  to  prevent  all  accidents  which  might  prevent  the  exe- 
cution of  the  commission,  such  as  the  absence  or  death  of  any  of 
the  Commissioners  on  either  side  (3). 

(jr)  Hand.  94 ;  Bowden  v.  Hodge,  90 ;  and  Bowden  v.  Hodge,  2  Swans* 

2  Swanst.  260.  260. 

(h)  Vide  Mr.  Belt's  note  to  Lord  (i)  1  Har.  (ed  Newl.)  244;  Hind. 

Belmore  v.  Anderson,  4  Bro.  C.  C.  304. 


(1)  IE 

(2)  In  Gilpins  v.  Consequa,  1  Peters  C.  C.  85,  it  was  held  no  objection, 
that  the  deposition  was  in  English,  though  taken  before  Dutchmen,  who  did 
not  appear  to  have  been  assisted  bv  a  sworn  interpreter.  See  Amory  v. 
Fellows,  5  Mass.  219. 

(3)  Under  Rule  70  of  New  York  Rules  in  Chancery,  any  of  the  commis- 
sioners may  execute  the  commission,  in  case  the  others  neglect  or  refuse  to 
joinjin  the  execution,  or  are  prevented  from  attending. 

In  Pennsylvania,  a  commission  was  issued  to  four  commissioners,  jointly, 
to  take  the  depositions  of  witnesses  in  England.  It  was  executed  and  re- 
turned by  three  of  the  commissioners  only ;  two  of  whom,  however,  were  of 
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A  commission  to  examine  witnesses  abroad  has  not  hitherto  dif- 
fered materially  in  form  from  a  commission  in  England  (k),  un- 
less it  be  a  commission  to  examine  foreigners  in  their  own  lan- 
guage, in  which,  instead  of  ordering  that  the  oaths  to  be  adminis- 
tered to  the  witnesses  should  be  upon  the  holy  Evangelists,  directs 
that  the  witnesses  shall  he  examined  an  their  respective  corporal 
oaths,  to  he  first  taken  before  the  Commissioners,  or  any  two  or  more 
of  them  solemnly  (/).  The  commission,  also,  after  the  usual  di- 
rections, proceeds  as  follows,  —  "  And  we  do  further  give  and 
grant  unto  you  full  power  and  authority,  and  we  do  by  these  pres- 
ents command  you,  that  you  or  any  two  or  more  of  you  do,  after 
you  have  so  entered  upon  the  execution  of  this  commission,  swear 
one  or  more  interpreter  or  interpreters,  upon  his  or  their  corporal  oath 
or  oaths,  well  and  faithfully  to  interpret  the  oath  or  oaths,  and  the 
interrogatories  which  shall  be  administered  and  exhibited  by  either 
party  to  any  of  such  witnesses  who  do  not  understand  the  English 
language  ;  and  also  to  interpret  their  respective  txavnnatums  and 
depositions  taken  to  the  said  interrogatories.  And  we  further  com- 
mand and  direct  that  you  or  any  two  or  more  of  you  do  certify  to 
our  Chancery  in  what  manner  the  oath  or  oaths  shall  have  been  ad- 
ministered by  you  to  the  several  witnesses  respectively,  who  shall 
have  been  examined  under  the  commission,  and  of  what  religion  each 
and  every  of  the  said  witnesses  respectively  is  or  are19  (»). 

The  return  of  a  commission  to  examine  abroad,  is  regulated  by 
the  order  for  the  commission,  and  may  be  either  without  delay  or 
on  a  general  return  day  in  term,  the  former,  however,  is  most  usual 
and  convenient. 


(k)  A  commission  directed  to  the 
Judges  of  the  Courts  in  India,  under 
13  Geo.  III.  c.63,  §  44,  should  recite        (to)  Ibid. ;  for  a  return  under  this 


(J)   Hind.  309;   vide  ftamkissen- 
seat  v.  Barker,  1  Atk.  1*. 


the  pleadings  in  the  cause  at  length,    part  of  the  commission,  vide  Omy- 
Murray  v.  Lawford,  7  Sim.  139.  chxmd  v.  Barker,  1  Atk.  SI. 


the  defendant's  nomination,  and  it  was  held  inadmissible  in  evidence.  Gap- 
py v.  Brown,  4  Dall.  410.  See  Marshall  v.  Frisbie,  1  Munf.  247.  But  de- 
positions taken  under  a  joint  and  several  commission  were  held  admissible, 
though  the  defendant's  commissioners  did  not  attend.  Pennock  t>.  Free- 
man, 1  Watts,  401. 

Where  a  commission  was  directed  to  five  persons,  or  any  one  of  them,  and 
the  examination  was  taken  in  conjunction  with  another  person,  not  named 
in  the  commission,  the  deposition  was  held  inadmissible.  WilUngs  e.  Con- 
sequa,  1  Peters  C.  C.  301.  See  further  as  to  commissions,  Cage  v.  Courts, 
1  Bar.  &  M'Hen.  239. 

A  commission  to  take  depositions,  issued  in  blank  as  to  the  persons  to 
whom  directed,  is  inadmissible.    Worsham  v.  Goar,  4  Porter,  441.        t 

A  commissioner  cannot  delegate  his  authority,  the  trust  being  strictly 
personal.    Cappean  v.  Baker,  1  Har.  &  GUI,  154. 
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A  return  without  delay  ex  m  termini  imparts  no  definite  period      Abroad, 
wherein  the  party  is  restricted  to  return  the  commission,  and  in  N*^^y-^*/ 
commissions  of  this  nature,  no  restriction  as  to  time  is  imposed,  ddTy. 
as  it  is  in  the  case  of  ordinary  commissions  (o).    Bat  this  latitude 
of  returning  the  commission  must  not  be  converted  to  oppressive 
purposes,  and  if  the  commission  be  not  executed  and  returned 
within  a  reasonable  time,  due  allowance  being  made  for  the  dis- 
tance and  other  concurrent  circumstances  of  time  and  place,  the 
Court,  upon  application  by  motion,  will,  if  it  appear  that  unneces- 
sary or  wilful  delay  has  been  occasioned,  interfere ;  and  probably, 
in  a  gross  case,  it  will  so  far  interfere  as  to  make  an  order  upon  the 
party  to  expedite  and  return  the  commission  by  a  ■limited  time  : 
and,  in  default,  order  publication  to  pass  and  let  the  cause  pro- 
ceed to  a  hearing  (  p). 

Where  a  commission  is  made  returnable  on  a  general  return  °n  *  da7  cer 
day  in  term,  the  return  is  usually  settled  by  the  solicitors,  or  by     n* 
the  Court  if  they  differ.    The  return  in  such  cases,  most  be  made 
to  depend  upon  the  distance  of  the  place  where  the  execution  of 
the  commission  is  to  be  had  (q)  (1). 

With  respect  to  the  execution  of  a  commission  to  examine  wit-  Execution  of 
nesses  abroad,  it  is  in  general  similar  to  the  manner  in  which  a  r 
commission  is  executed  in  England  ;  so  that  it  is  only  necessary 
to  refer  the  reader  to  what  has  before  been  written  on  the  subject, 
and  to  point  out  a  few  particulars  which  cause  a  difference  in  the 
practice. 

In  the  first  place  it  is  to  be  observed,  that  as  the  witnesses  are  Attendance  of 
resident  out  of  the  jurisdiction  of  the  Court,  no  compulsory  pro-  wltneBBei- 
cess  can  be  resorted  to  for  the  purpose  of  compelling  their  attend- 
ance to  be  examined ;  (except  in  the  case  of  commissions  direct- 
ed to  the  Judges  of  the  Courts  in  the  East  Indies,  tinder  the 
13  Geo.  m.  c.  03,  s.  44,  before  referred  to,  where  the  wit- 
nesses are  amenable  to  the  process  of  those  Courts ;)  therefore 
no  subpoena  can  be  issued  for  that  purpose.  All,  therefore, 
that  can  be  done  is  to  summon  the  witnesses  by  notice  or  letter. 

(0)  Wake  v.  Fraakling,  1 8.  &  S.        (  »)  Hind.  807. 
97.  (q)  Ibid. 

(1)  See  Cole*  v.  Thompson,  1  Caines,  517 ;  Heaketh  v.  Molock,  cited 
Graham  Prac.  (2nd  ed.)  601. 

In  the  Court  of  Chancery  it  seems,  that  where  a  commiaiion  to  examine 
wiUesses  has  not  been  returned,  it  will  be  neceiaary  to  make  an  application 
to  toe  Court  to  extend  the  time  for  closing  the  proofs;  otherwise,  they  can 
be  closed,  as  in  ordinary  cases.    Barrett  v.  Pardow,  1  Edw.  11. 
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Where  the  adverse  party  resides  in  England,  it  would,  in  most 
cases,  be  impossible  to  give  him  such  notice  of  the  time  and  place 
of  executing  a  commission  abroad  as  is  essentially  necessary  to 
the  regular  execution  of  a  commission  to  examine  witnesses  in 
England  ;  such  notice,  therefore,  is  usually  dispensed  with,  the 
Court,  from  the  emergency  of  the  occasion,  substituting  notice 
to  the  adverse  party's  Commissioners  or  to  his  agent,  in  lieu  of 
notice  to  the  party  himself  (r)  (1).  For  this  purpose,  the  order 
for  the  commission,  besides  directing  the  adverse  party,  within  a 
limited  time,  to  join  and  strike  Commissioners1  names,  directs  km 
to  name  an  agent  in  the  place  where  the  commission  is  to  be  executed 
to  whom  notice  of  the  execution  of  the  commission  is  to  be  given, 
and  orders,  that  service  of  the  notice  upon  such  agent  shall  be  good 
service,  and  that  in  default  of  joining  in  commission  or  naming  an 
agent,  the  commission  shall  issue  ex  parte. 

Sometimes  the  order  does  not  direct  the  adverse  party  to  name 
an  agent ;  in  such  case,  it  seems  necessary  that  the  party  applying 
for  the  commission  should  make  a  subsequent  application,  by  mo- 
tion or  petition  at  the  Rolls,  for  an  order  as  of  course,  that  he  may 
be  at  liberty  to  serve  any  one  or  two  of  the  adverse  party's  Com- 
missioners with  notice  of  the  execution  of  the  commission. 

Where  a  commission  had  been  issued  to  examine  witnesses 
abroad,  the  plaintiff,  after  the  Commissioners'  names  had  been 
struck,  moved  that  he  might  be  at  liberty  to  serve  any  one  or  two 
of  the  defendant's  Commissioners  with  notice  of  the  execution  of 
it,  when  it  was  alleged  on  the  other  side  that  the  rule  of  the  Court 
was,  that  the  plaintiff  should  serve  such  two  of  the  defendant's 
Commissioners  as  the  defendant  should  choose ;  but  Lord  Hard- 
wicke  ordered,  that  the  plaintiff  should  be  at  liberty  to  serve  any 
two  of  the  defendant's  Commissioners,  observing,  that  the  rule 
never  could  be  as  laid  down,  because  it  would  be  attended  with 
this  inconvenience,  that,  if  the  two  particular  Commissioners 

(r)  Ibid.  362. 


(1)  Under  the  New  York  Rule  in  Chancery  72,  no  notice  of  the  time  and 
place  of  executing  a  commission  oat  of  the  State  is  necessary  to  be  given  to 
the  opposite  party. 

Nor  in  Maryland.  Owings  v.  Norwood,  2  Har.  &  John.*96.  Bat  time 
should  be  given  to  allow  the  opposite  party  to  exhibit  interrogatories,  lb. 
The  service  of  copies  of  the  interrogatories,  which  accompany  a  commission, 
on  the  adverse  party,  a  sufficient  time  before  the  issuing  of  the  commission, 
to  enable  him  to  file  cross-interrogatories,  is  sufficient  notice  of  the  issuing 
of  the  commission,  and  of  the  time  and  place  of  executing  it.  Law  e.  Scott, 
5  Har.  &  John.  438.  * 
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chosen  by  (he  defendant  skald  happen  to  be  absent  from  the  place      Abroad, 
appointed  for  the  execution  of  the  commission,  or  either  of  them  V-^PN/""W/ 
should  be  dead,  it  could  not  be  executed  (*). 

The  itbel  to  the  commission,  in  general,  points  out  the  person 
or  person*  to  whom  the  notice  of  the  commission  is  to  be  given  (*). 

The  examkiatiofi  and  cross-examination  of  the  witnesses  under  Method  of  ex- 
a  coamission  to  examine  abroad,  are  subject  to  the  same  rules  and  amin&  on* 
reflations  as  examinations  under  commissions  in  England  (a)  or 
before  the  Examiner  (x)  (1).  The  return  must  also  be  made  in 
tbe  same  manner.  Where  any  oaths  other  than  the  ordinary 
Christian  oaths  have  been  administered  to  the  witnesses,  the  re- 
torn  must  state  in  what  manner  the  oaths  hare  been  administered, 
and  of  what  religion  such  witnesses  are  (y). 

It  may  be  noticed  in  this  place,  that,  under  a  commission  to  ex-  Where  witness 
Maine  witnesses  who  cannot  speak  English,  the  usual  and  proper  E^iuh. "** 
anise  is  to  take  down  the  depositions  from  the  interpreter  in  Eng- 
lish (z).  This,  however,  does  not  appear  to  be  absolutely  necessa- 
ry, ainee,  in  some  cases,  examinations  taken  down  in  a  foreign 
ltOfotgs  hawe  been  recognized  by  the  Court.  If  the  depositions 
are  taken  down  in  the  language  of  the  witness,  they  must  after- 
wards be  translated,  out  of  that  language  into  English,  by  a  person 
appointed  by  the  Court  for  such  purpose,  who  must  be  sworn  to  the 
truth  of  his  translation  (z),  and  must  attend  at  die  office  for  the 
pvrposa  of  making  it,  for  the  Court  will  not  make  an  order  for  the 
record  of  the  depositions  to  be  delivered  out,  in  order  that  they 
■ay  he  translated  (a)(2). 

The  translation,  after  the  troth  has  been  sworn  to,  is  annexed  Translation  of 
to  the  record,  and  an  office  copy  made  of  it,  which  will  be  permit-  ePowtlo,li- 
ted  to  be  read  at  the  hearing ;  an  order  for  that  purpose  having 

(*)  Anon.  3  Atk.  633.  (z)  Lord  Belmore  v.  Anderson,  4 

W  Hind.  310.  Bro.  C.  C.  90. 

(«)  Ante,  p.  1085.  (z)  1  Newl.  Ch.  Pr.  279, 

(x)  Ibid.  1084.  (a)  Fanquier,  v.  Tynte,  7  Ves.  298. 
fr)  Qmjchund  *.  Barker,  1  Atk. 
21,  and  ante,  p.  1106. 


(1)  Under  the  New  York  act  of  17th  of  April,  1823,  partiei  and  their 
counsel  have  a  right  to  he  present  at  the  examination  of  witnesses  and  to  cross- 
examine  in  all  cases ;  and  this  as  well  upon  commissions  issued  to  examine 
witnesses  out  of  the  State  as  in  other  cases.  Steer  v.  Steer,  Hopk.  362.  See 
JJte,  1032,  note,  1034,  note ;  Wiggins  t>.  Pryor,  3  Porter,  431,  cited  ante, 
1087,  note. 

ftr  the  practice  in  New  Hampshire  on  this  subject  see  Marston  v.  Brack- 
«tt|  9  N.  Hamp.  345,  346,  cited  ante,  1054,  note. 

(2)  See  Gilpins  y.  Consequa,  1  Peters,  C.  C.  85,  cited  ante,  1105,  note. 
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Abroad.  been  previously  obtained,  which  is  usually  applied  for  at  the  same 
time  that  the  application  is  made  for  the  appointment  of  a  person 
to  translate  the  depositions  (b). 

How  returned.  Where  a  commission  has  been  executed  abroad,  the  person  who 
takes  it  out  and  returns  it  ought  to  make  affidavit  that  he  received 
it  from  the  Commissioners  (c) ;  in  an  old  case,  however,  leave  was 
given  to  send  and  return  a  commission  by  the  post  (d)(1);  and  in 
another,  where  the  messenger  who  brought  the  commission  from 
abroad,  being  detained  in  quarantine  after  his  arrival  in  this  conn- 
try,  sent  it  up  by  the  coach  to  the  solicitor  in  London,  the  seal  be- 
ing still  unbroken,  it  was  received  (e)  (2). 

Where  lost  at       Where  a  commission  for  the  examination  of  witnesses  in  Lisbon 

***'  was  executed,  and  forwarded  with  the  depositions  to  England,  bat 

the  ship  in  which  they  were  sent  was  lost  on  the  passage,  the  Court 
ordered  the  Commissioners,  or  any  two  of  them,  to  transmit  the 
drafts  of  the  depositions,  and  to  certify  the  circumstances  of  the 
return  of  the  commission,  but  would  not  make  any  order  for  read- 
ing the  drafts  of  the  depositions,  &c,  at  the  hearing  of  the  cause, 
until  after  the  Commissioners  had  made  their  return  and  certifi- 
cate (/)., 

Abatement  of  jt  8eemg  tnat  a  commission  to  examine  witnesses  abroad  will  not 
be  affected  by  an  abatement  of  the  suit ;  and  that  depositions  tak- 
en under  it  (provided  neither  Commissioners  nor  the  witnesses 
have  received  notice  of  the  abatement)  will  be  good  evidence  (g). 
The  rule  as  to  the  costs  of  a  commission  to  examine  witnesses 
abroad  is,  that  they  are  to  be  borne  by  the  party  obtaining  it ;  but 
that  if  the  opposite  party  examines  under  it  in  chief,  he  must  bear 
his  proportionate  share  (A).  The  costs  of  a  solicitor  attending 
the  execution  of  a  commission  abroad  will  not  be  allowed  in  taxa- 
tion (i). 

(b)  1  Newl.  Ch.  Pr.  279.  Vide  etiam,  Jones  v.  Donithorae,  1 

(cj  Bourdillon  v.  Alleyne,  4  Bro.  Dick.  352;  ante,  p.  1092-3. 

C.  C.  100.  (g)  Thompson's  case,  3  P.  Wins. 

(d)  Newland  v.  Horsman,  2  Ch.  195;  Winter  v.  Dancie,  Toth.  99. 
Ca.  74.  (h)  Jackson  v.  Strong,  13  Pri.  309. 

(e)  Bonrdieu  e.  Trial,  2  Fowl.  Ex.        (/)   Hamond   v.  Wordsworth,  1 
Pr.  80.  Dick.  381. 

(/)  Burn  v.  Burn,  2  Cox,  426. 


suit. 


(1)  See  Winston  t>.  Miller,  1  Stew.  508. 

(2)  When  a  commission  from  the  Court  of  Chancery  to  take  testimony,  is 
returned,  it  is  opened  by  the  Chancellor  or  his  registrar,  and  objections  of 
every  kind  are  taken  and  considered  at  the  hearing  of  the  cause.  Strike  t. 
M'Donald,  2  Harr.  &  GUI,  192. 
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Section  V. 
Of  the  Examination  of  the  Witnesses  —  de  bene  esse  (1). 

The  Court  of  Chancery,  in  its  primeval  institution,  participated  Origin  of  the 
much  in  the  practice  adopted  by  the  Courts  of  Civil  Law.  The  prac  ice* 
civilians  had  a  manner  of  examining  witnesses  in  perpetuam  rei  me" 
moricem,  which  was  two-fold,  either  the  common  examination,  or  in 
meliori  forma.  The  common  examination  was  where  the  witnesses 
were  very  old  and  infirm,  sick,  in  danger  of  death,  or  were  going 
into  distant  countries.  In  this  case,  it  was  usual  to  file  a  libel, 
and,  without  staying  for  the  litis  contestation  the  actor  examined 
his  witnesses,  immediately  giving  notice,  if  it  were  possible,  to 
the  other  side,  of  the  time  and  place  of  the  examination,  that  he 
might  come  and  cross-examine  such  witnesses  if  he  thought  fit; 
and  these  depositions  stood  good  in  case  the  witness  died  or 
went  abroad;  but  the  actor  was  obliged  edere  actionem  within 
a  year,  otherwise  the  depositions  went  for  nothing.  If  the  wit* 
nesses  lived  or  did  not  go  abroad  into  distant  countries,  then 
they  were  to  be  examined  post  litem  contestatam  (k). 

The  examination  in  perpetuam  rei  memoriam  in  meliori  forma 
was  ad  transmutandum  instrumenta ;  and  in  that  case  there  must 
have  been  a  litis  contestatio  before  the  examination,  because  there 
was  no  need  of  so  much  celerity  in  proving  the  instruments  as 
there  was  where  the  witnesses  were  likely  to  die,  or  were  going 
into  remote  parts ;  in  these  cases  the  actor  was  not  bound  to  pro- 
ceed in  any  action  upon  those  instruments  within  the  year.  But 
in  both  cases  it  seems  that  pubKcatio  testium  took  place,  when  the 

(jfc)  Hind.  365. 

(1)  2  Phil.  Ev.  (Cowen  &  Hill's  notes)  note  (42)  pp.  38  and  39,  and  cases 
cited ;  2  Story  £q.  Jar.  §  1513  to  1516  ;  Story  £q.  PI.  §  307  to  310. 

By  the  70th  Rale  of  the  Equity  Rales  of  the  Supreme  Court  of  the  Unit- 
ed States,  it  is  provided  that  "  After  any  bill  is  filed,  and  before  the  defend- 
ant hath  answered  the  same,  upon  affidavit  made,  that  any  of  the  plaintiff's 
witnesses  are  aged,  or  infirm,  or  going  out  of  the  country,  or  that  any  of  them 
is  a  single  witness  to  a  material  fact,  the  clerk  of  the  Court  shall,  as  of  course, 
upon  the  application  of  the  plaintiff,  issue  a  commission  to  such  commission- 
er or  commissioners,  as  a  Judge  of  the  Court  may  direct,  to  take  the  exam- 
ination of  such  witness  or  witnesses  de  bene  esse,  upon  giving  due  notice  to 
the  adverse  party  of  the  time  and  place  of  taking  the  testimony." 
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In  what  cases,  judgment  was  begun  before  the  ordinary  Judge,  or,  which  is  the 
^^^^^^^  same  thing,  when  there  was  a  litis  contestatio  (J). 

The  examination  tit  perpetual*  rei  mmoriam — in  meUori  forma, 
has  been  adopted  by  the  Court  of  Chancery,  and  the  practice  with 
regard  to  it  will  be  considered  when  we  treat  of  suits  instituted 
for  the  purpose  of  perpetuating  the  testimony  of  witnesses.  The 
common  examination  in  perpetuam  rei  memoriam  has  likewise  been 
adopted  by  Courts  of  Equity  in  their  practice  of  examining  wit- 
nesses de  bene  esse  (»),  which  forms  the  subject  of  the  present 
Section. 

In  what  cases       j j^  exajninataon  of  a  witness  de  bene  esse  takes  place  where 
resorted  to.  .  -        .  . 

there  is  danger  of  losing  the  testimony  of  an  important  witness 

from  death,  by  reason  of  age  (as  where  the  witness  is  seventy 
years  old  and  upwards  (it)  (1);  or  dangerous  illness  (*)  (£) ;  or 
where  he  is  the  only  witness  to  an  important  fact  (p) ;  in  such 
cases,  tbe  Court,  to  prevent  the  party  from  being  deprived  of  the 
benefit  of  his  evidence,  will  permit  his  depositions  to  be  taken 
before  the  cause  is  at  issue,  in  order  that,  if  the  witness  die,  or  be 
not  forthcoming  to  be  examined  after  issue  joined,  the  depositions 
so  taken  may  be  used  at  the  hearing  (q). 
Incidental  to  The  examination  of  a  witness  de  bene  esse  may  be  incidental  to 
every  sm  ,  everv  g^  whereas  the  examination  for  the  purpose  of  perpetuat- 
ing the  testimony  is  the  fruit  of  a  suit  instituted  for  that  partica- 

tuatete*  ***  P^P086 »  li  m*I  even  ^e  incidental  to  a  suit  to  perpetuate 

timony.  testimony,  where  there  is  danger  that  the  evidence  of  the  wit- 

nesses whose  testimony  is  intended   to  be  perpetuated  being 
lost  before  the  suit  for  perpetuating  is  ripe  for  a  regular  examina- 
tion (r). 
Cannot  be  af-       It  is  to  be  observed,  that,  in  general,  the  Court  will  not  allow 
ter  publication,  ^  C3wminfttion  of  a  witnegs  <fe  ftciw  esse,  with  a  view  to  ulterior 

proceedings,  such  as  the  trial  of  an  issue,  after  the  depositions  of 
other  witnesses  in  the  cause  have  been  published ;  and,  therefore, 
where,  upon  a  hearing,  an  issue  had  been  directed,  and  an  order 

(/)  Ibid.  In  Earl  Cholmondeley  «.  The  Earl  «f 

(m)  Ibid.  368.  Orford,  4  Bro.  C.  C.  157,  two  wit- 

(n)  Rowe  «.  — ,  13  Ves.  261.  nessee  were  ordered  to  be  examined 

(0)  Bellamy  e.  Jones,  8  Ves.  31  4s  bens  esse,  being  the  only  persons 
[Sumner's  ed.  note].  who  knew  material  facts. 

(?)  Shirley  e.  Earl  Ferrers,  3  P.        (a)  Hind.  368. 
Wms.  77 ;  Peirson  t>.  Ward,  2  Dick.        (r)  Frere  t>.  Green.  10  Ves.  319. 
648 ;  Brydges  ».  Hatch,  1  Cox,  428. 

(1)  Lingan  v.  Henderson,  1  Bland,  238:  McKenna  v.  Everitt.  2  Beav. 
18d ;  Ails  v.  Sublit,  3  Bibb,  204. 

(2)  See  Clark  v.  Dibble,  16  Wendell,  601. 
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made,  that  the  depositions  of  the  plaintiff's  witnesses  might  be  In  what  caws. 
read  at  the  trial,  in  case  such  witnesses,  or  either  of  them,  should  s^ms'0m^y 
be  dead,  &c,  and  an  application  was  afterwards  made,  that  the 
trial  should  be  postponed,  and  that  the  plaintiff  should  be  at  liberty 
to  eiamine  another  witness  de  bene  esse ;  Lord  Eldon,  after  con- 
sulting with  Sir  William  Orant,  M.  R.,  said,  that  the  motion  was 
one  which  could  not  be  made  with  effect,  without  laying  before 
the  Court  very  strong  circumstances  to  induce  it  to  permit  the  ex- 
amination ;  and  although  he  would  not  say  that  it  could  not  be 
granted  in  any  case,  he  refused  it  in  the  one  before  him  (5).    It  ~T~"  ™!^Mf 
seems,  however,  that  where  a  witness  who  has  not  been  before  iMU6. 
examined  in  this  Court  has  been  produced  at  a  trial  at  Law,  and 
another  trial  of  the  same  matter  is  to  be  had,  the  Court  will  en- 
tertain a  motion  for  the  examination  of  such  witness  de  bene  esse, 
with  a  view  to  such  second  trial  (t).    And  so  after  the  trial  of  an 
issue  in  the  cause,  an  application,  on  the  part  of  the  plaintiff,  for 
liberty  to  examine  a  witness,  who  was  above  seventy  years  old, 
de  bene  esse,  for  the  purpose  of  securing  his  testimony  in  case  of 
his  death,  upon  the  ground  that  it  was  intended  to  move  for  a  new 
trial,  was  granted  («). 

Sometimes  the  testimony  of  the  witness  is  required  to  be  used  Where  evi- 
...  M    -       .     «  -  *      T  .  ,  dence  of  wit- 

el  ther  m  support  of,  or  in  defence  to,  an  action  at  Law ;  in  such  new  is  required 

case,  a  bill  must  first  be  filed  in  this  Court,  with  the  proper  affi-  at  Law. 
davit  annexed  to  it,  praying  specifically  that  the  witness  may  be 
examined  de  bene  esse  (z). 

It  is  to  be  observed,  that  an  order  of  this  nature,  in  aid  of  a 
proceeding  at  Law,  cannot  be  obtained  upon  a  bill  filed  for  any 
other  purpose ;  and  that  where  a  bill  was  filed  for  a  commission 
to  examine  witnesses  abroad  in  aid  of  a  trial  at  Law,  and  a  com- 
mission had  been  sent  out  accordingly,  but,  before  it  reached  its 
destination,  one  of  the  witnesses  returned  to  England,  whereupon 
an  application  was  made  for  leave  to  examine  him  de  bene  esse, 
upon  the  ground  that  he  was  about  to  leave  the  country  again  be- 
fore the  trial  could  be  had;  Sir  J.  Leach,  V.  C,  refused  the 
motion,  observing,  that  this  was  a  different  relief,  and  that  the  bill 
mast  be  amended  (y). 

(,)  Palmer  v.  Lord  Aylesbury,  15*  21,23;  1  Mewl.  Ch.  Pr.  287.    By  the 

Yes.  299.  statute  1  Will.  IV.  c.  22,  s.  4,  the  ne- 

(t)    Anon,  cited  by  Lord  Eldon,  cessity    for  resorting  to  Equity  for 

ibid.  this  species  of  assistance  has  been 

(u)  Anon.  6  Ves.  573.  done  away  with,  although  the  juris- 

(x)  Phillips  v.  Carew,  1  P.  Wms.  diction  has  not  been  taken  away. 

117;  Andrews  v.  Palmer,  1V.&B.  (y)  Atkins  v.  Palmer,  5  Mad.  19. 
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In  what  cases.  The  cases  in  which  the  Court  will  make  an  order  for  the  exam- 
v"-^v^*~'  i&ation  of  witnesses  de  bene  esse  are  not  confined  to  those  of  age 
tocueii  where  **  Bkkness,  or  in  which  the  witness  is  the  only  person  who  can 
the  witness  is  speak  to  the  fact  intended  to  be  proved.  The  Court  will  gire 
She  Lf  wit"  Pemiaion  for  atch  an  examination  of  witnesses  in  other  dues 
ness.  which  come  within  the  same  principle ;  —  indeed  it  will  do  so 

wherever  the  justice  of  the  case  appears  to  require  it  Thus 
Allowed  wh  w^ere  an  application  was  made  to  examine  the  surviving  witness 
no  age  is  sta-    to  a  will  de  bene  essse,  on  the  ground  that  the  parties  concerned 

riffis'Smth"*'  ^  ^Fe*  *n  Amer*ea>  an<*  tnat  tne  *urv^ng  witness  was  greatly 
apprehended,    afflicted  with  the  gravel,  the  order  was  made,  although  the  witness 
was  not  stated  to  be  more  than  "  upwards  of  sixty  years  old  "  (z). 
So  also  where  the  age  of  the  witness  was  not  stated,  but  the  affi- 
davit/upon which  the  application  was  made,  alleged  only  that  the 
witness  was  subject  to  violent  attacks  of  the  gout,  and  from  these 
attacks  was  under  the  apprehension  of  dying,  and  that  he  was  a 
material  witness,  his  testimony  being  required  to  prove  the  draft 
of  a  bond  which  he  had  prepared,  but  which  was  lost,  the  Court 
of  Exchequer  made  an  order  for  his  examination  de  bene  esse  (a). 
In  like  manner,  where  a  witness  is  about  to  go  abroad,  an  order 
is  about  to  go  m*?  De  Stained  for  his  examination  de  bene  esse  (b)  (1) ;  and  for 
abroad.  this  purpose,  Scotland,  being  out  of  the  jurisdiction  of  the  Court, 

Secus,  where    the  circumstance  that  a  witness  is  going  thither  is  considered  a 
detain**7  ancient  pound  («)  (2)- 

The  Court,  however,  will  not  permit  die  examination  of  wit- 
nesses de  bene  esse,  on  the  ground  of  their  being  about  to  go 
abroad,  where  it  is  in  the  power  of  the  party  applying,  to  detain 
them,  till  they  have  been  examined  in  the  ordinary  course.  Upon 
this  ground  the  Court  of  Exchequer  refused  to  make  an  order,  on 
the  application  of  the  East  India  Company,  for  the  examination 
of  witnesses  de  bene  esse,  who  were  going  to  the  East  Indies,  be- 
cause they  were  the  Company's  servants,  and  they  might  have 
kept  them  at  home  (d). 

(z)  Fitzhogh  v.  Lee,  1  Amb.  65;        (ft)  M'Intosh  v.  Great  Western 

but  in  such  eases  an  ex  parte  order  is  Railway  Company,  1  Hare,  333. 
irregular,  see  M'Kenna  v.  Everitt,  2        (c)  Botts  v.  Verelst,  2  Dick.  454. 
Beav.  183.  (d)  The  East  India  Company  v. 

(a)  Jepson  v.  Greenaway,  2  Fowl,  ttaish,  Bunb.  320. 
Ex.  Pr.  103. 

(1)  Where  a  witness  is  about  to  depart  from  the  State,  to  reside  abroad, 
the  Court,  on  petition,  verified  by  affidavit  and  motion  for  that  purpose,  will 
order  him  to  be  examined  de  bene  esse,  without  previous  notice  of  the  mo- 
tion.   Rockwell  «.  Folsom,  4  John.  Ch.  165. 

In  South  Carolina,  an  attorney,  prevented  from  being  a  witness  by  duties 
in  another  Court,  may  be  examined  de  bene  esse,  by  commission.  Huffman 
e.  Barkley,  1  Bailey,  34. 

(2)  So  if  the  witness  is  going  from  one  State  to  another.  Story  Eq.  PI.  §  306. 


Examination  of  Witnesses—  de  bene  esse.  1115 

It  seems,  also,  that,  in  a  question  of  pedigree,  wbere  the  case  In  what  cases. 
depends  upon  a  chain  of  distinct  circumstances  in  the  knowledge  ^t^^Z' 
of  different  individuals,  the  death  of  one  of  whom  would  destroy  of  <me  witness 
the  whole  chain,  the  Court  will  permit  the  examination  of  such  W01jHde^?y 
individuals  de  bene  esse,  although  none  of  them  come  within  the  ofevldeaoe. 
description  of  witnesses  whose  testimony  is  in  danger  of  being  lost 
either  from  age  or  seriona  illness  (e). 

The  rule,  however,  that  the  examination  of  a  witness  de  bene  Refused  where 
ease  will  be  permitted  where  the  individual  proposed  to  be  exam-  Jj^JJjJf  ^J* 
ined  is  the  only  witness,  will  not  be  extended  to  cases  where  there  ness. 
is  more  than  one  witness  to  the  same  fact,  unless  upon  the  ground 
of  the  age  or  infirmity  of  the  witness;  therefore,  where  an  appli- 
cation was  made  for  leave  to  examine  de  bene  esse  one  of  two  sur- 
viving witnesses  to  a  will,  who  was  neither  of  the  age  of  seventy 
nor  in  a  state  of  dangerous  illness,  on  the  ground  that  he  was  a 
prisoner  in  the  Castle  of  York,  charged  with  a  capital  felony,  no 
order  was  made  (/). 

The  same  rules  which  have  been  before  laid  down  with  regard  EfxamiJ^tl^)n 
to  the  examination  of  parties  to  the  record  in  the  ordinary  course,  the  record; 
are  applicable  to  their  examination  de  bene  esse;  thus  an  order 
may  be  obtained  to  examine  a  defendant  as  a  witness  de  bene  esse, 
"  without  prejudice,"  under  the  same  circumstances  as  those  un- 
der which  such  an  order  could  be  obtained  for  his  examination  in 
chief;  but  an  order  to  examine  a  plaintiff  would  be  irregular  (g). 

It  may  be  mentioned  here,  that  if  a  person  who  has  been  exam- becoming 

ined  as  a  witness  de  bene  esse,  not  being  at  the  time  interested,  ina^jonr  ez&m~ 
afterwards  becomes  interested  in  the  subject-matter  of  the  suit,  his 
depositions  de  bene  esse  may  be  read  at  the  hearing  (A). 

An  order  for  leave  to  examine  a  witness  de  bene  esse,  upon  Order  for,  in 
the  ground  of  the  witness  being  seventy  years  of  age,  or  danger-  g^nted  with- 
ottsly  ill,  may  be  obtained  either  by  motion  in  Court,  without  no-  oat  notice  (1); 
tice,  or  upon  petition  at  the  Rolls  (•").    In  either  case  the  applica- 
tion may  be  made  before  answer  (k)  (2),  or  even  before  appear- 

(e)   Shelley  ».  ,  13  Ves.  66.  (A)  Brown  v.  Greenly,  2  Dick.  504. 

Vide  etiam,  Shirley  v.  Earl  Ferrers,  (t)  Bellamy  v.  Jones,  8  Ves.  31 ; 

3  P.  Wins.  77.  Tomkins  v.  Harrison,  Mad.  &  Geld. 

(/)  Anon.  19  Ves.  321.  315. 

(g)  Mayor,  &c.  of  Colchester  v.  (*)  Bown  v.  Child,  3  Sim.  457. 
,  1  P.  Wms.  596. 

(1)  Rockwell  v.  Folsom,  4  John.  Ch.  165,  cited  ante,  1114,  note. 

£2)  The  Court  will  order  a  witness  to  be  examined  de  bene  esse  in  a  came, 
before  an  answer  has  been  put  in,  provided  the  necessity  for  taking  his  de- 
position is  satisfactorily  shown  by  affidavit.  Fort  v.  Ragosm,  2  John.  Ch. 
146. 


dant  is  in  con- 
tempt 
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When  Order  ance,  provided  the  defendant  has  been  served  with  a  sub- 
ruined  P®na  (/)  (1).  From  an  observation  which  appears  to  have  been 
n^-n/-**^  made  by  Lord  Eldon  in  Frere  v.  Oreen  (m),  it  may  be  inferred 

before  an-  that  an  order  of  this  nature  cannot  be  obtained  before  appearance, 

Dearance*^"       uuless  ^e  defendant  is  in  contempt ;  but  the  practice  is  not  so, 

and  an  order  to  examine  a  witness  de  bene  esse,  upon  either  of 

the  grounds  above  stated,  will  be  granted,  upon  the  proper  affi- 

diately  upon     davit,  immediately  after  the  filing  of  the  bill,  without  waiting  either 

filing  the  bill,  for  the  defendant's  appearance,  or  for  his  being  in  contempt  for 

non-appearance  (n). 
Where  defen-  There  seems,  however,  no  doubt  that  the  contempt  of  a  defen- 
dant in  not  appearing  would,  at  any  time,  be  a  reason  for  giving 
permission  to  a  plaintiff  to  examine  his  witnesses  de  bene  esse, 
where  a  proper  ground  is  laid  for  it,  even  where  the  case  does  not 
notwithstand-   come  within  any  of  the  three  instances  above  mentioned  (0) ;  and 

ing  imperti-      an(j  t^at  a  reference  0f  tDe  plaintiff's  bill  for  impertinence  is  no 
nence  m  bill.  r  r 

reason  for  refusing  the  order. 

Where  applied      A  defendant  although  he  may,  equally  with  the  plaintiff,  exam- 

for  by  defen-     jne#  a  witness  be  bene  esse  (p),  cannot  obtain  an  order  for  that 

purpose  before  he  has  put  in  his  answer  (q) ;  but  where  a  plaintiff 

has  obtained  an  order  for  a  commission  to  examine  witnesses  de 

bene  esse,  the  defendant,  if  he  has  any  witnesses  to  examine  de  bene 

esse,  may,  to  save  the  expense  of  another  commission,  obtain  an 

order  for  leave  to  examine  his  own  witnesses,  (nominatim,)  under 

the  plaintiff's  commission.     Without  such  an  order,  he  cannot 

examine  his  witnesses  under  that  commission,  but  must  obtain 

one  for  himself  (r). 

Notice  re-  Where  the  application  is  not  made  on  the  ground  of  the  age  or 

creases'1*"   dangerous  illness  of  the  witness,  the  Court  will  not  make  an  order 

for  his  examination  de  bene  esse  as  of  course  (s).     So  that,  if  a 

party  wishes  to  examine  a  witness  de  bene  esse,  upon  a  ground 

which  cannot  be  arranged  under  either  of  those  classes,  he  must 

apply  by  motion  in  Court,  of  which  notice  must  be  given  to  the 

other  side.    Therefore,  where  an  application  was  made,  ex  parte, 

(I)    Wilson  0.  Wilton,  cited  1  92;  She  ward  r.  She  ward,  2  V.  &  B. 

Newl.  Ch.  Pr.  287.  116. 

(m)  19  Ves.  319.  (?)  Williams  v.  Williams,  ubi  su- 

(n)  Dew  v.  Clarke,  1  S.  &  S.  108.  pra. 

(0)  Coveny  v.  Athill,  1  Dick.  355 ;  (r)  Hind.  312. 

Pritchard  v.  Gee,  5  Mad.  364.  (s)  Bellamy  v.  Jones,  8  Ves.  31. 

(p)  Williams  ».  Williams,  1  Dick. 

(1)  See  Allen  v.  Annesley,  2  Jones  Exch.  260. 
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for  leave  to  examine  a  witness  de  bene  esse,  upon  an  affidavit  stat-  Application  for 
ing  that  she,  the  witness,  was  far  advanced  in  a  state  of  pregnan-  ye* 

cy,  and  had  been  ill  of  a  fever,  from  which  she  had  not  yet  re- 
covered, and  was  attended  by  two  physicians,  and  that  she  was 
in  a  very  weak  low  state,  Lord  Eldon  refused  to  make  the  order, 
and  gave  the  plaintiff  leave,  either  to  amend  the  affidavit  by  stat- 
ing that  the  witness  was  dangerously  ill,  or  to  give  notice  of  the  Sole  witness  to 
motion.  In  the  case  of  Hope  v.  Hope  (*),  Lord  Langdale,  M.  R.,  * 
had  to  consider,  whether  an  order  for  the  examination  de  bene  esse 
of  a  person  alleged  to  be  the  sole  witness  to  a  material  fact,  could 
be  regularly  obtained  ex  parte,  and  he  came  to  the  conclusion 
that  in  such  a  case  the  application  should  be  made  on  notice ; 
and  it  aeems  that  the  affidavit  in  support  of  such  an  application, 
ought  to  show  the  facts  on  which  it  is  proposed  to  examine  the 
witness. 

It  seems 'however,  that,  where  a  defendant  is  in  contempt  for  Order  for  with- 

out  notice 
non-appearance,  such  an  order  may  be  obtained  without  notice,  when  defen- 

and  this  even  where  the  defendants  are  infants.    Thus,  in  Frerev.  dant  in  con- 
Green  (ti),  where  the  defendants  were  infants  and  in  contempt,  and ..jthouirh 

it  appeared  by  the  messenger's  return  that  they  had  absconded  he  be  an  in- 
and  were  not  to  be  found,  Lord  Eldon,  upon  the  usual  affidavit  of  fant- 
the  materiality  of  the  evidence  of  the  witnesses,  &c,  and  the 
plaintiff's  undertaking  to  proceed  with  all  due  diligence,  and  with 
as  much  expedition  as  the  course  and  practice  of  the' Court  and 
the  contempt  of  the  defendants  would  admit,  to  bring  the  cause 
to  an  issue,  and  examine  their  witnesses  in  chief,  made  an  order 
that  the  plaintiffs  should  be  at  liberty  to  examine  them  de  bene 
esse  ;  hut  he  provided,  by  the  order,  that,  before  publication  of 
the  depositions  of  such  witnesses  should  be  allowed  to  pass,  prop- 
er evidence  should  be  produced  to  satisfy  the  Court  that  the  plain- 
tiffs had  complied  with  the  above  undertaking  (x). 

It  is  to  be  observed,  that  when  it  is  said  that,  in  the  instances 
above  mentioned,  an  order  t<5  examine  a  witness  de  bene  esse  may 
he  obtained  upon  motion  or  petition  without  notice,  this  is  only 
applicable  to  the  order,  —  in  all  cases  the  usual  notice  of  the  ex- 
amination of  the  witness,  or  the  execution  of  the  commission  for 
that  purpose,  is  indispensable,  that  the  other  side  may  have  the 
power  of  cross-examination  (y). 

The  application  for  leave  to  examine  a  witness  de  bene  esse,  Affidavit  in 
rr  support  of  ap 

(<)  3  Beav.  317.  >  (y)  Loveden  v.  Lord  Milford,   4  p  **  wn' 

(«)  19Ve*.319.  Bro.C.C.540. 

(x)  Ibid.    Vide  euain,  Shelley  v. 
— ,  13  Ves.  66. 
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Affidarit  in  must,  in  every  instance,  whether  made  by  petition  at  the  Rolls 


Support  of 
Application. 


or  by  motion  to  the  Court,  with  notice  or  without,  be  supported 
by  an  affidavit  of  the  facts  which  form  the  ground  of  the  applica- 
tion, such  as  the  age  of  the  witness,  &c,  and  that  he  is  a  material 
witness  for  the  party  making  the  application  (1).     Where  an  ap- 
plication is  made  for  an  order  to  examine  a  witness  on  the  ground 
Where  witness  that  he  is  the  only  person  who  knows  the  fact,  the  affidavit  should 
•on  who  can     state  the  particular  points  to  which*  his  evidence  is  meant  to  apply 
prove  the  fact.  (2)  •  and  it  should  be  shown,  not  only  that  the  witness  is  a  per- 
son who  knows  the  fact,  but  thpt  he  is  the  only  person  who  knows 
it,  and  the  affidavit  should  also  show  the  ground  which  the  per- 
son who  makes  it  has  for  believing  that  the  witness  is  the  only 
person   (a)  (2).     Therefore  where  an  order  was  applied  for,   to 
examine  several  witnesses  de  bene  esse,  one  upon  the  usual  affida- 
vit that  he  was  not  above  seventy  years  of  age,  and  the  other  upon 
the  affidavit  of  the  agent,  who  stated  that  he  was  informed  by  the 
witnesses  that  he  couldj>rove  the  particular  fact,  and  that  he  (t  e. 
the  agent,)   believed  that  he  was  the  only  person  who  could  do 
so,  Lord  Eldon,  although  he  granted  the  application  as  to  the 
witness  who  was  above   seventy,  refused  to  make  it  as  to  the 
other. 

Where  the  witnesses,  proposed  to  be  examined  de  bene  esse,  re- 
side more  than  twenty  miles  from  London,  the  petition  or  motion 
upon  which  the  application  is  made  should  pray  a  commission,  in 
which  case  the  order  will  direct  the  issuing  of  a  commission,  if 
necessary,  with  the  usual  directions  (6). 

The  order  to  examine  witnesses  de  bene  esse,  gives  liberty  to  ex- 
amine such  and  such  witnesses  nominatim,  and  will  only  authorize 
the  examination  of  the  persons  named  therein.  Where  it  is  ob- 
tained, without  notice  after  appearance,  it  must  be  served  upon 
the  solicitor  on  the  other  side.  Where  it  has  been  obtained  before 
appearance,  so  that  there  is  no  adverse  solicitor  upon  whom  it  can 
be  served,  it  must,  if  a  commission  is  sued  out  under  it,  be  served 
upon  the  adverse  party  himself,  a  certain  number  of  days  before 
the  examination ;  for  which  purpose  the  order  usually  directs,  that 
"  notice  of  the  order  be  given  to  the  defendants,  respectively,  or  a 

(x)  Pearson  v.  Ward,  1  Cox,  177;  Vide  etiam,  Parson  *.  Ward,  cited  1 
2  Dick.  648,  8.  C. ;  Hope  v.  Hope,  3    Harr.  ed.  Newl.  878. 


Commission, 
in  what  cases 
necessary. 


Order  for. 

Service  of, 

—  where  be- 
fore appear* 
ance. 


Beav.  317. 
(a)   Howe  v. 


13  Yes.  261. 


(6)  Hind.  315. 


(1)  Story  Eq.  PI.  §  309. 

(2)  The  affidavit  should  give  the  place  of  residence  and  description  of  the 
witnesses  whom  it  is  sought  to  have  examined  de  tau  ewe.  O'FarreH  ». 
OTarrell,  2  Moll.  364. 
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copy  thereof  left  at  their  dwelling-houses  or  usual  places  of  abode,  Form  of  Com- 

with  their  servants,  agents,  or  other  persons  residing  there,  ten  y^^Z^Ls 

days  at  least  before  the  execution  of  the  said  commission  "  (c). 

This  is  done  in  order  to  afford  the  adverse  party  an  opportunity 

for  cross-examination  of  the  witnesses.     Where  the  witnesses  are 

to  be  examined  in  town,  the  course  is  to  give  three  days'  notice  to 

the  other  side  of  the  intention  to  examine  (d). 

Where  the  order  embraces  the  issuing  of  a  commission,  it  seems 
that  the  commission  is  nearly  the  same  as  the  ordinary  commission, 
the  principal  variation  being  that  it  specifies  the  particular  wit- 
nesses to  be  examined  and  does  not  authorize  the  examination  of 
witnesses  generally  (e). 

The  examination  is  taken  in  the  same  manner  as  the  examjna-  Method  of 
tion  of  a  witness  in  chief,  either  at  the  Examiner's  Office,  upon  exammat,on- 
producing  the  order  to  the  Examiner,  or  by  commission^  which, 
when  it  is  required,  is  generally  made  part  of  the  motion  and  em- 
braced in  the  order.  In  either  case,  all  the  formalities  which  are 
required  in  the  examination  of  witnesses  in  chief,  must  be  observ- 
ed (/"),  at  least  so  far  as  the  circumstances  of  the  case  will  admit 
of  their  being  so. 

As  the  examination  of  witnesses  de  bene  esse,  is  only  a  provision-  After  examin- 
al  measure,  to  guard  against  the  loss  of  important  evidence  before  c^due  dtti- 
the  cause  is  in  a  state  in  which  a  regular  examination  can  take  gence  must  be 
place,  it  is  the  duty  of  the  party  examining  to  take  the  earliest  op-  jJJJ  i^Stf11" 
portunity  to  examine  in  the  ordinary  course,  and  if  he  is  guilty  of 
any  laches  in  so  doing,  the  benefit  of  the  examination  de  bene  esse, 
will  be  forfeited.     In  The  Duke  of  Hamilton  v.  Meynal  (g),  how-' 
ever,  Lord  Hardwicke  made  an  order  for  the  publication  of  depo- 
sitions taken  de  bene  esse,  although  the  original  bill  was  filed,  and 
the  examination  taken  above  thirty  years  before  the  cause  was 
brought  to  an  issue ;  but  it  seems,  from  the  note  of  the  Reporter, 
that  this  was  done  under  particular  circumstances,  and  that  the  de- 
lay was  accounted  for  in  the  suggestion  of  the  order  (h). 

We  have  seen  before,  that  in  the  instance  of  an  application  to 
examine  witnesses  de  bene  esse,  to  prove  a  case  against  infant  de- 
fendants who  were  in  contempt  for  non-appearance  (s),  Lord  El- 
don  made  the  order  upon  the  plaintiff's  expressly  undertaking  to 
proceed  with  all  due  diligence  to  bring  the  cause  to  issue  and  to  ex- 
amine the  witnesses  in  chief. 


(«)  1  Smith's  Ch.  Pr.  653.  (g)  2  Dick.  788. 

(d)  Tomkint  v.  Harrison,  Mad.  &        (A)    lb 

Geld.  315.  Vei.  496 


(d)  Tomkint  v.  Harrison,  Mad.  &  (A)    Ibid.     Vide  etiam,  Anon.  2 
eld.  315.  Vei.  496. 

(e)  Hind.  313.  (t)  Ante,  p.  1117;  Frere*.  Green, 
(/)  Ibid.  19  Yes.  319. 
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Publication  of     Depositions,  taken  de  bene  esse,  cannot  be  published  without  an 
^2^^,  order.     The  ordinary  course  of  the  Court  is  not  to  allow  of  their 
Publication  of  publication  unless  the  witness  dies  before  issue  is  joined  in  the 
depositions,      cause,  so  that  there  has  been  no  opportunity  to  examine  him  in  the 
ordinary  course ;  or  unless  he  is  at  a  great  distance,  so  that  it  is 
impossible  to  have  him  examined  again.     In  such  cases,  an  order 
for  the  publication  may  be  obtained  on  motion  of  course,  support- 
ed by  a  proper  affidavit  (ft).     These,  however,  although  the  usual, 
are  not  die  only  cases,  in  which  the  Court  will  order  depositions 
taken  de  bene  esse  to  be  published.     Sometimes  there  are  cases  in 
which  particular  questions  arise  on  particular  circumstances,  in 
which  it  is  in  the  discretion  of  the  Court  to  determine  whether 
publication  shall  pass  or  not ;  and  whenever  it  can  be  established 
Wherever        to  the  satisfaction  of  the  Court,  that  there  is  a  moral  impossibility 
al^poasibX-  against  the  examination  of  witnesses  in  chief  it  will  allow  it. 
ty  that  exam-   Therefore,  in  Gason  v.  Wordsworth  (/},  which  has  been  before  re- 
c^toke^ace  ^erre^  t0  (m)> wnere  a  commission  was  sent  to  Sweden,  to  examine 
witnesses  there,  which  the  Government  of  Sweden  refused  to  per- 
mit, the  Court  allowed  the  depositions  of  those  witnesses  who  had 
been  examined  de  bene  esse  to  be  read  at  the  hearing,  because  it 
was  morally  impossible  to  have  them  examined  in  chief.     So  also 
the  Court  has  permitted  depositions  taken  de  bene  esse  to  be  read, 
although  there  has  been  no  strict  proof  of  the  death  of  the  wit- 
nesses, because  the  length  of  time  which  has  elapsed  since  die  de- 
positions were  taken,  has  afforded  a  just  ground  for  presuming 
them  to  be  dead  (n)  (1). 
Where  witness     Sometimes,  where  the  evidence  is  required  upon  a  trial  at  Law, 
triaUt  Law.     tne  C°urt  w^.  order  depositions  taken  de  bene  esse  to  be  publish* 
ed,  on  the  ground  that  the  witness,  though  alive,  will  be  unable 
from  age  or  sickness  or  other  infirmity  to  attend  at  the  trial  (*). 
In  such  cases,  however,  the  more  usual  course  is,  (especially  where 
there  is  any  doubt  whether  the  grounds  upon  which  application 
is  to  be  made  are  such  as  will  be  sufficient  in  a  Court  of  Law,  to 
authorize  the  admission  of  the  evidence,  and  there  will  therefore 
be  danger,  that  the  evidence,  if  published  before  that  paint  i* 
decided,  will  be  lost,)  to  make  an  order  that  the  officer,  in  whose 
possession  the  original  deposition  is,  shall  attend  with  it  at  trial, 

(ft)  Hind.  387.  (n)  Anon.  2  Vea,496;  Marmenv. 

(Q  2  Ves.  325,  336 ;  Amb.  108,  S.  Bound,  1  Vern.  331. 

C.  (o)    Bradley  v.  Crackenthorpe,  1 

(m)  Ante,  p.  1195-6.  Dick.  183, 

(1)  See  2  Story  Eq.  Jur.  $.1516,  and  note. 
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in  order  that,  if  it  should  be  proved  to  the  satisfaction  of  the  Court  Publication  of 
of  Law,  that  the  witness  is  unable  to  attend,  then  the  depositions  y^JH^J^ 
should  be  tendered  and  read  ( p),  it  being  the  province  of  the 
Judge  who  tries  the  cause  at  Law  and  not  of  this  Court,  to  decide 
on  the  admissibility  of  the  evidence  upon  the  facts  as  they  appear 
before  him  (q).  Upon  this  ground,  the  Court  has  frequently 
refused  to  make  an  order  that  the  depositions,  taken  de  bene  esse 
of  a  witness  who  was  alive,  though  sworn  by  affidavit  to  be  una- 
ble to  attend  at  the  trial  of  an  issue  at  law,  should  be  read  at  the 
trial  (r). 

It  is  to  be  observed,  that  depositions  of  a  witness  examined  de  Publication 
bene  esse,  can  never  be  published,  unless  for  the  purpose  of  sup-  J^SnCto" 
plying  the  want  of  an  examination  in  chief.    Applications,  to  this  f  apply  the 

effect,  have  been  made  where  many  circumstances  have  concurred  PIa*>.°f  **  . 

examination  in 

to  induce  a  belief,  that  the  examination  de  bene  esse  and  the  ex-  chief. 
animation  in  chief  were  contradictory,  but,  after  solemn  argu- 
ment, have  been  refused  (s).  Even  publication,  for  the  private  • 
inspection  of  the  Lord  Chancellor  only,  in  the  nature  of  an  exam- 
ination ad  informandum  conscienttamjudtcis,  where  it  was  suppos- 
ed the  examination  de  bene  esse  was  more  full  than  the  examina- 
tion in  chief,  has  been  refused,  although  precedents  in  former 
times  authorized  such  a  practice  (s). 

In  Pegge  v.  Burnell  (*),  an  application  was  made  to  the  Court 
to  publish  a  deposition  de  bene  esse,  in  order  that  it  might  be 
read  at  Law,  to  confront  the  witness  and  invalidate  his  testimony  * 

viva  voce,  upon  a  new  trial,  on  the  ground  that  on  his  exami- 
nation, at  the  first  trial,  his  evidence  differed  materially  from 
what  he  had  before  uniformly  declared  the  fact  to  be ;  and  as  the 
case  made  in  support  of  the  motion  was  a  very  strong  one,  and 
abundantly  sufficient  to  justify  a  departure  from  the  strict  practice, 
if  it  were  possible  in  any  case  to  dispense  with  it,  Lord  Thurlow 
at  first  made  the  order,  but  upon  further  consideration,  and  be- 
fore the  order  was.  delivered  out,  he  altered  his  opinion,  and 
refused  it 

To  obtain  an  order  for  the  publication  of  a  deposition,  taken  Order  for  pnb- 
de  bene  esse,  of  a  witness  dying  before  he  could  be  examined  in  obtained.  °W 
chief,  a  certificate  of  the  burial  of  the  witness  from  the  General 
Registry  Office  in  Somerset  Place,  under  the  seal  of  the  Regis- 

(p)  Andrewt  v.  Palmer,  1 V.  &  B.  (q)  Jonea  v.  Jonea,  1  Cox,  184. 

21.    Vide  etiam,  Corbett  v.  Corbett,  (r)  Hind.  390. 

ib.  335 ;  Palmer  v.  Lord  Aylesbury,  (#)  Cann  v.  Conn,  1  P.  Wms  567. 

15  Vee.  176  ;  and  see  Attorney-gen-  (I)  Cited,  Hind.  391 ;  Paieh.  1781. 
eral  9.  Ray,  2  Haw,  518. 
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Publication  of  trar ;  or  an  extract  from  the  register  of  burials  of  the  parish  where 
^ortttrot^  ^  jeceage^  was  buried,  verified  by  affidavit  of  .the  person  who 
made  the  search)  should1  be  procured^  together  withan  affidavit  to 
identify  the  witness  with  the  person  named  in  the  certificate  or 
register;  and  an  application  should)  then  be  made  to  the  Court, 
either  by  motion  of  course  or  by  petition  at  the  Rolls,  supported' 
by  such  affidavit  and  certificate  or  copy  of  register,  for  an  order 
to  publish  the  depositions  (tt); 

Where  the  application  is  made  upon  the  ground  that  a  witness 
is  gone  to  parts  beyond  sea  or  upon  any  other  grounds,  it  must  be 
supported  by  affidavit  of  the  facts  relied  upon  as  the  foundation- of 
the  application. 
When  to  be  The  proper  stage  of  the  suit  wherein;  this  application  should  be 

obtained.  made,  seems  to  be  after  publication  hae  passed:  in.  the  cause  (*)> 
unless  it  is  in  a  suit  the  sole  object  of  which  is  the  examination  of 
a  witness  de  bene  esse,  for  die  purpose  of  using  his  depositions  on 
*  trial  at  Law,  in  which  case- the  application  should  be  made  be* 
fore  the  trial  of  the  action*  Where  the  application  is  made 
by  motion  in  Court,  notice  in  writing  to  the  adverse  solicitor 
is-  also  necessary  (z) ;  and  an  affidavit  ofi  service  of  the  notice 
of  motion  should  in  that  case  be  made,  in  order  that,  if  the 
other  side  do  not  attend,  the  order  may  notwithstanding'  be 
made. 
Service  of.  When  die  order  is  obtained  upon  petition,  a  copy  of  the  order, 

when  passed  and  entered,  must  be  served  ^upon  the  adverse  solici- 
tor (a). 
Irregularity         1€  any  irregularity  be  discovered*  or  the  adverse  party  be  advised 
"d"*  toireof1  of  ^y  ground  of  objection,  to  the:  reading:  off  the  depositions,  he 
before  hearing,  should' give  notice  in  writing  to  the  adverse  solicitor,  and  move  to 
discharge:  the  order  immediately  upon,  the  service  of  it,  or  on  the 
earliest  opportunity;  for  it  seems  that*  although  depositions  taken, 
de  bene  esse  are  irregular,  yet  it  is  too  late  to  object  to  them,  on 
the  ground  of  irregularity,  at  the  hearing  of  the.  cause  (6);  and 
on  this  account,  when  the  time  between  the  publication  and  tie 
hearing  of  the  cause  is  short,  the  Court  will  extend  it,  for  the  pur- 
pose of  allowing  the  party  an  opportunity  of  examining  whether 
the  depositions  are  regularly  taken  or.  not  (c)»     ibid  so  where 
depositions  taken  de  bene  esse  are  read  at  the  hearing  of-  the 

Hind,  388.  (b)  Dean  and  Chapter  of  Ely  «. 

Ibid.  Warren,  2  Atku  190. 

Hind.  388.  (c)  (Jordan  «.  Gordon,  1  Bwaast 

Ibid.  389.  17L 


(z)  Ibi 
(a)  Hii 
(«)  Ibi 
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cause,  it  is  a  matter  of  coarse,  if  an  issue  is  directed,  to  order      Costs, 
them  to  be  read  at  the  trial  of  the  issue,  notwithstanding  an  irxegr- 
ularity  in;  the  examination?  (d). 


With  respect  to  the  costs  of  examinations- de  bene  esse,,  no  spe»  Cost*. 
cifio  rule  appears  to  have  been  laid  down-  which  makes  any  dis- 
tinction between  them  and)  the  costs  of  examinations  under  osdin* 
ary  circumstances,  except,  indeed,  in  the  case  of  bills  filed  for  the) 
parpose  of  having  witnesses  examined  de  bene  ease,  in  order  to< 
render  their  evidence  available  on  a  trial  at  Law.  In  such  cases, 
it  is  presumed,  the  costs  must  be  regulated  by  the  rule  of  the 
Court  with  regard  to  bills  oft  a  similar,  description,  viz.,  bills  to 
examine  witnesses,  in  perpetuam  nimemoriam,  in  which  oase  a;  de- 
fendant is  entitled  to  apply  for  his  costs  immediately  after  the  ex- 
amination of  the  witnesses)  has  been  perfected,  upon  the  simple 
allegation  that  he  did  not  examine  any  witnesses  himself  («).  It 
may  be  mentioned,  that  in  Dew  v.  Clarke  (/),  where  the  plaintiff, 
had  filed  a  bill  for  the  purpose  of  obtaining  the  examination  of 
witnesses  de  bene  esse  in  aid  of  a  proceeding  at  Law,  and  obtained 
an  order  ex  parte  for  the<  examination  of  such  witnesses,  but  after- 
wards the  bill  was- demurred  to,  and  the  demurrer  allowed;  the 
Court,  besides  the:  usual  costs-  of  the  demurrer,  allowed  the  de- 
fendant his  cost»  of  the  examination,  hut  not  those  occasioned  by 
his  Gross-enamination  of  the  witnesses. 


Sbotsok  VL 
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Evkrx  witness  is,  as  we  have  seen,  bound  by  the  form  of  the  Nature  of  de- 
oath  administered  to  him  previously  to  his  examination,  "  to  make  murrerB* 
true  answer  to  all  such  questions  as  shall  be  asked  of  him  upon 
the  interrogatories'1  filed  for  his  examination.  It  is  obvious,  that 
this  obligation,  if  strictly  insisted  upon,  might,  in  many  cases,  be 
the  means  of  inflicting  great  injury  either  upon  the  witness  him- 
self} or  upon  others,  by  compelling'  him  to  disclose  matters  which 

Ibid.  166;  (/)  1  Si  A  S.  10&. 


Jd)  Ibid.  166; 
ft  Fbulds  v.  Midgley,!  V.  AB 
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Nature  of.  it  is  against  the  rules  and  principles  by  which  the  Courts  are  usu- 
V*^*N'~^'  ^ly  governed  that  he  should  discover.  In  Courts  of  Law,  a  wit- 
ness has  it  in  his  power  immediately  to  take  the  opinion  of  the 
presiding  Judge  as  to  his  right  to  withhold  an  answer  to  any  ques- 
tion which  may  he  put  to  him ;  but  in  Courts  of  Equity  a  witness 
has  no  such  power ;  neither  the  Examiner  nor  the  Commission- 
ers before  whom  a  witness  is  examined  being  authorized  to  pro- 
nounce a  judgment  as  to  the  propriety  of  the  question  put  to  a  wit- 
ness j  still  the  witness  is  not  left  without  remedy,  and  a  method  is 
provided  by  the  practice  of  those  Courts  by  which  he  may  submit 
his  objection  to  answer  the  questions  proposed  to  him  to  the  de- 
cision of  the  Judge.  This  he  does  by  means  of  a  process  called 
"  a  demurrer  to  the  interrogatories"  (1). 

The  word  "  demurrer,"  however,  is  not,  in  this  instance,  used 
in  a  very  appropriate  sense,  since,  in  a  case  of  this  description, 
it  signifies  merely  the  witness's  tender  of  reasons  why  he  should 
not  answer  the  questions  (g),  and  is  not,  like  a  demurrer  in 
pleading,  confined  to  the  facts  appearing  upon  the  record,  but 
states  the  facts  upon  which  the  witness  relies  as  the  ground  of  his 
objection. 
In  what  cases  The  grounds  upon  which  a  witness  may  protect  himself  from 
proper.  answering  to  interrogatories,  are  nearly  the  same  as  some  of  those 

which  a  defendant  has  a  right  to  insist  upon  as  a  reason  for  not 
giving  the  discovery  required  by  a  bill  (A).  These  are,  princi- 
pally :  1.  That  they  may  subject  the  witness  to  pains  and  penal- 
ties, or  to  a  forfeiture,  or  something  in  the  nature  of  a  forfeiture ; 
2.  That  the  disclosure  required  may  subject  the  witness  to  a  de- 
cree against  himself,  or  may  affect  the  separate  estate  of  his 
wife  (t ) ;  or,  3.  That  the  witness  cannot  answer  the  interrogatory 
without  a  breach  of  professional  confidence.     Another  ground  has 

(g)  Parkhurst*.  Lowten,2  Swanst.  (A)  Vide  ante,  p.  625,  et  seq.  and 
203:  the  notes. 

(t)  Langley  v.  Fisher,  5  Beav.  443. 

(1)  A  witness  may,  on  assigning  cause,  demur  to  the  questions  propound- 
ed to  him ;  upon  which  the  examination  must  be  suspended  until  the  Court 
decides.    Winder  v.  Diffenderffer,  2  Bland,  166. 

Counsel  have  no  right  to  advise  a  witness  that  he  is  not  bound  to  answer 
a  particular  interrogatory.  It  is  the  duty  of  the  Examiner  to  inform  a  wit- 
ness of  his  legal  rights.    Taylor  v.  Wood,  2  Edw.  94 ;  1  Hoff.  Ch.  Pr.  466. 

A  witness  who  demurs  to  a  question,  is  not  the  proper  person  to  bring  it 
before  the  Court.  If  the  party  putting  the  question  does  not  ask  for  an 
attachment,  nor  in  any  way  bring  the  point  before  the  Court,  no  one  else 
can.  The  question  will  be  considered  as  waived,  or  the  demurrer  well  tak- 
en, unless  he  who  puts  the  question  persists  in  it,  and  takes  measures  to 
have  the  demurrer  disposed  of.    Mowatt  v.  Graham,  1  Edw.  13. 
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been  attempted  to  be  set  up  as  a  reason  for  a  defendant's  object-  Nature  od 
ingto  answer  an  interrogatory,  viz.,  that  it  is  immaterial  to  the 
case  ;  but  it  has  been  held,  that' this  ground: of  objection  will  not 
prevail,  because  it  does  not  concern  a  witness  to  examine  what  is.- 
the  point  in.  issue  (ft).  It  is,  however,  to  be  observed,  that,  in.  a 
case  mentioned  in  Mr*  Swanston's  note  to  Parkburat  o.  Low- 
ten  (/),  a  demurrer  by  a  witness  to  answer  an  interrogatory  de- 
famatoty  of  a  third  person,  and  not  material  to  the  case,  was  al- 
lowed. 

L  With  respeot  to  the  first  ground  of  objection  to  interroga-  Where  an- 
tories  by  a  witness,  namely,  that  the  answer  to<  them  w«y'.0»|Hwe  je^wtaLe"^ 
him  to  pains  and  penalties,  or  to  a*  forfeiture,  or  something,  in  the  punishment  or 
nature  of  a  forfeiture,  the  reader  is  .referred  to  a  former  part  of to  fo"clture- 
this  Treatise  (in),  where  the  privilege  of  a  defendant  to  be  protect- 
ed from  making  the  discovery  required  by  the  bill1  on  this  ground* 
has  been  discussed.    He  will  there  find,  that  the  privilege  in  such, 
cases  arises  from  an  acknowledged  principle  of  law,  that  no.  man 
is  bound  to  answer  so  as  to  subject  himself  to  punishment;  and' 
as  this  principle  is  applicable  as  well  to  witnesses  as  to  defend* 
ants,  the  rules  which  he  will  there  find  laid  down  with  regard  to. 
its  application  to  the  latter  case  will  be  equally  applicable  to  the 
former. 

2,  The  second  ground  of  objection*  vi&,  that  an  answer  to  That  answer 
thtitUerrogatoru  mag  kadta  a  decree  against  the  witness,  is  avail*-  may  »«bjeot 
Me  oaly  in  those  cases  in  which  the  witness  is  a  party  to  the  suit,  or  a  decree, 
hasotherwise  a  direct  interest  in  the  subjeotanatterv    Considerable 
doubt  appears  formerly  to  have  been  entertained)  by  the  Judges, 
whether  a  witness  was  compellable  to  answer  questions,  the  answer 
to  which  mightsubject  him.  to  ai  civil  actios  or  charge  himselfi  with 
a  debt;  and-  to  settle  the  law*  on>  this*  subject  the  statute  46  Geo. 
IEL  c.  37,  was  introduced,  which  deolares,  "  That  a  witness  cam 
not  legally  refuse  to,  answer  &  question  relevant  to  the.  mattes  in. 
issues  (the  answering  of  which  has  no  tendency  to r  accuse  himself,, 
or  to  expose  him.  to  a  penalty,  or  forfeiture  of  any  nature  whatev* 
erjjoa  the  ground  that  the  answering  such)  question  may  establish, 
or.  tend/ to  establish  that  he  owes  a  debt,,  o*  is  otherwise:  subject 
toe  oml  suit" 

Si  Aahton  t>.  Aahton,  1  Vern.  165 ;  Swanst.  198,  n, 

.  Ca.  Ab.  41,  ph  11,  S.  C. ;  ued  (m)    Ante,  p.  625,    [and  notes]. 

vide  Jefferifl  v.  Whittuck,  9  Pri,  486.  Vide  etiam,  Phil.  &  Amos,  913, 
(f)  Mizlgrave  n,  Lord  Dunbar,  2 
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Grcmnds  of  The  right  which  the  parties  to  a  suit  have  to  refuse  answering 
y^^^^^y  any  question,  is  not,  in  any  degree,  affected  by  this  statute  (») ; 
Partief  to  the  and  accordingly  a  defendant  to  the  suit,  who  is  examined  as  a 
■ait.  witness,  may  still,  as  before,  demur  to  answering  any  interroga- 

tory, whether  exhibited  on  the  part  of  a  plaintiff  or  co-defendant, 
which  may  have  the  effect  of  enabling  the  plaintiff  to  hare  a  deci- 
sion against  him. 
Effect  of  stat.  We  have  before  seen  (o)  that  the  statute  6  &  7  Vict  c.  85,  has 
6  &  7  Vict.  c.  enacted,  that  the  interest  of  a  defendant  in  the  matters  in  question 
in  the  cause  shall  not  hereafter  be  deemed  a  just  exception  to  his 
testimony ;  but  the  object  of  the  Act  seems  to  be  to  prevent  the 
objection  being  taken  by  the  party  against  whom  the  evidence 
is  sought  to  be  used.  The  right  which  one  party  to  the  record 
had  to  take  an  objection  to  the  evidence  of  another  at  the  hearing 
not  being  one  which  could  serve  for  the  protection  of  the  witness 
himself,  he  has  hitherto  been  permitted  to  protect  himself  by  de- 
murrer from  the  discovery  (j>),  in  the  same  manner  as  he  or  any 
other  witness  has  a  right  to  defend  himself  from  deposing  to  an 
interrogatory,  the  answer  to  which  might  expose  him  to  pains  and 
penalties. 
Whether  it  There  has  been  no  decision  upon  the  point,  but  it  does  not  seem 

t  "t^th*  «£""  M  if  the  statute  would  a®301  tne  «gnt  of  a  P^y  to  protect  him- 

cord  protecting  self  by  demurrer,  from  giving  such  discovery  as  might  be  the 

himtelf  by  de-  foundation  of  a  decree   against  himself.     This  right,  however, 

does  not  extend  to  protect  the  witness  from  answering  to  facts 

which  will  not  tend  to  prove  the  plaintiff's  case  against  himself, 

and  if  he  is  a  witness  to  a  deed,  he  may  be  examined  as  to  the 

execution,  although  he  may  demur  to  any  other  question  (g). 

Th  t  the  an-         **'  ^e  ru^es  °f  exemption  from  discovery  on  the  ground  of  pro- 

■wer  may  lead  fessional  confidence,  proceed  upon  the  same  principles  as  are  ap- 

to  a  breach  of  plieable  to  the  case  of  defendants ;  and  the  reader  is  therefore 

profeanonal      r 

confidence.       referred  for  information  upon  this  head  to  a  former  portion  of  this 

Treatise,  where  these  rules  have  been  discussed  with  reference  to 
the  protection  of  a  defendant  from  answering  the  bill  (r).  It  may, 
however,  be  noticed  in  this  place  that,  when  the  objection  on  this 
ground  does  not  proceed  from  the  witness,  but  from  the  party 
aggrieved,  the  way  in  which  the  party  must  proceed  to  obtain  re- 
lief is  to  move  the  Court  to  refer  it  to  the  Master  to  inquire  which 

(«)  Phil.  &  Amof,  915.  (q)  Kildealey  v.  D'Fiaher,  obi  au- 

(o)  Ante,  p.  1032-3.  pra. 

(P)  Nightingale  v.  Dodd,  2  Amb.        (r)  Ante.  p.  637,  [and  notes].  Vide 
583 ;  Kildealey  v.  D'flsher,  Mos.  195.    etiam,  Parkhurat  v.  Lowten,  2  Swan. 

195. 
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of  the  matters  in  the  deposition  came  to  the  witness's  knowledge   Grounds  of 

iMmnncf 

as  confidential  attorney  or  solicitor,  &c.9  and,  upon  the  Master's  y^^-^^^s 
report,  moving  to  suppress  the  depositions  (s). 

It  has  been  before  stated,  that  the  process  by  which  a  witness 
can  avail  himself  of  his  right  to  decline  answering  to  any  particu- 
lar interrogatory  which  has  been  exhibited  for  his  examination,  is  „eec™^^y  not 
a  demurrer  to  the  interrogatories :  it  seems,  however,  that  where  a  where  witness 

witness  is  served  with  a  subpeena  duces  tecum  to  produce  a  deed  or  de<Jhne«  to 

*  *  produce  a  doc- 

other  document,  it  is  not  necessary  that  there  should  be  a  written  ument  under 

interrogatory  as  to  the  fact  of  his  having  it  in  his  possession ;  and  a«***p<*na 
that  if,  upon  being  asked  viva  voce  to  produce  it,  he  objects  to  do 
so,  either  upon  the  ground  of  his  having  an  interest  in  the  deed, 
or  upon  any  other  ground  (t),  he  may  refuse  to  do  so  without  a 
formal  demurrer.  The  proper  course  to  be  adopted  by  the  party 
in  such  case  is,  to  move  that  the  witness  may  attend  and  produce 
the  deed,  and  pay  the  other  party  the  costs  occasioned  by  his  pre- 
vious refusal,  upon  the  hearing  of  which  motion,  the  Court  will 
decide  whether  the  reasons  alleged  by  the  witness,  for  his  refusal, 
are  satisfactory  or  not  (u).  In  all  other  cases,  however,  the  wit- 
ness can  only  protect  himself  from  answering  by  demurrer. 

There  does  not  appear  to  be  any  particular  form  for  a  demurrer  Form  of  de. 
of  this  nature  (x) ;  but  when  a  witness  who  attends  for  examina-  murrer> 
tion,  before  either  an  Examiner  or  Commissioner,  conceives  that 
he  ought  not  to  be  compelled  to  answer  the  interrogatory  proposed 
to  him,  his  proper  course  appears  to  be,  to  place  himself  before  the 
Examiner  or  the  Commissioner,  exactly  in  the  same  state  in  which 
a  witness  at  nisi  prius  would  submit  himself  before  the  Chief  Jus- 
tice ;  that  is,  he  must  submit  to  their  judgment  whether  he  has  not 
stated  a  sufficient  reason  for  protecting  himself  from  answering  (y). 
If  they  are  of  opinion  that  he  ought  to  answer,  and  he  will  not,  M       .      ^ 
they  must  take  down  in  writing  his  reasons  for  declining  to  an-  frets  upon 
swer  (2) ;  and  if  the  reasons  are  founded  upon  facts  which  do  not  wb.icn  witness 
appear  upon  the  pleadings,  the  facts  upon  which  they  are  founded 
must,  also,  be  stated  upon  the  oath  of  the  witness  (a). 

Thus  a  witness,  demurring  on  the  ground  that  his  answer  would 
violate  the  confidence  reposed  in  him  as  a  solicitor,  must  name  the 
party  to  whom  he  was  solicitor  (b).    He  must  also  swear  that  the 

(3)  Sandfordv.  Remington,  2  Ves.        (x)  Morris  v.  Williams,   2  Moll.  ' 

(*)  Such  as,  that  the  production  of       (y)  Parkhurst  v.  Lowten,  ubi  su- 


it may  prove  him  to  be  guilty  of  a  pra. 

crime.    Vide  Parkhurst  v.  Lowten,  2  (z 

Swmnst.  213.  (a)  Nightingale  o.  Dodd,  Mos.  228. 

"     "  -              -     "  *         -  ~  -b)  PaAhu    "      "       "       "  ~ 


crime.    Vide  Parkhurst  v.  Lowten,  2        (z)  Ibid. 

(a)  Nil"      _ 
(u)  Bradshaw  v.  Bradshaw,  1  R.        (b)  Parkhurst  v.  Lowten,  2  Swanst. 


AM.  358. 
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Form  of.  facts,  from  the  discovery  of  which  he  desires  to  be  protected,  cue 
>*J^*V~*~'  to  him  in  his  capacity  of  solicitor  to  a  particular  person,  "  for  a 
solicitor,  like  any  other  witness,  is  bound  to  discover .  ill  secrets  of 
his  client  which  he  did  not  come  to  the  knowledge  of  in  his  rela- 
tion of  solicitor  to  his  client "  (c).  It  most  also  appear,  that  the 
knowledge  came  to  him  in  the  character  of  a  professional  adviser, 
and  in  such  character  only ;  and  therefore  where  a  demurrer  stated 
that  the  witness  was  the  attorney  or  agent  for  a  person,  it  was  con- 
sidered not  to  be  sufficiently  precise,  for  an  agent  may  be  only  a 
steward  or  servant  (d). 
Must  contain  In  the  case  of  Strathmore  v.  Strathmore  (e),  a  demurrer  was 
gation  of  facts  Put  *n  ^v  a  witness  to  an  interrogatory  asking  him  whether  he  was 
upon  which  not  Secretary  of  the  Globe  Assurance  Company,  and  asking  him 
witness  relies.  to  ^  0Qt  Tar jOU8  particulars  relating  to  contracts  entered  into  by 
the  Company.  The  witness  said  that  he  was  Secretary  to  the 
Society,  and  demurred  to  the  remainder  of  the  interrogatory. 
The  demurrer  was  in  this  form :  —  "The  witness  saitb  that  as 
confidental  officer  of  the  Globe  Assurance  Society,  he  is  not  obliged 
to  answer  the  remainder  of  the  interrogatory,  and  demurs  thereto." 
Upon  the  question  of  the  validity  of  the  demurrer  coming  before 
Sir  J.  L.  Knight  Bruce,  V.  C,  he  held  that  it  was  necessary  that 
there  should  be  a  distinct  allegation  in  the  demurrer  that  the  wit- 
ness was  a  .confidential  officer,  lor  though  it  was  so  stated  on  die 
examination,  yet  he  was  not  able  to  look  at  it,  as  it  had  not  been 
published.  He  accordingly  ordered  that  the  demurrer  should  stand 
over  for  a  fortnight,  and  that  the  witness  should  be  at  liberty  to  at- 
tend before  the  Examiner  and  amend  his  demurrer. 

So  where  a  witness  demurred  to  an  interrogatory,  because  she 
claimed  an  interest  in  the  land;  it  was  disallowed,  because  she 
did  not  answer  to  the  interest,  nor  state  what  interest  she  claim- 

ed(/)- 

It  seems,  however,  that  if  the  facts,  upon  which  the  witness  *e- 
lies  as  the  ground  of  his  exemption,  appear  upon  the  record,  there 
will  be  no  necessity  for  re-stating  them  in  the  demurrer ;  as  where 
the  defendant  is  a  party  to  the  suit,  and  the.  interest  he  has  in  the 
matter  appears. upon  the  pleadings  (g).  And  where*  witnen de- 
murred to  answering  interrogatories  because  the  answer  might  sab- 


unless 

they  appear 
upon  the 
record. 


(c)  Morgan  v.  Shaw,  4  Mad.  54. 

(d)  VaiUant  v.  Dodemead,  2  Atk. 

(e)  11  Law  J.  Rep.  N.  S.  Chan. 
215. 


.(; 


Jefferson  v.  Dawson,  2  Ch. 
Ca.~  S08  Vide  etiam,  Herbert  v. 
May*,  2  Swaint.  198,  n. 

(£)  Ntghtincule  v.  Dodd,  Mo*.  938; 
farkhurst  «.  Lowten,  2  Swanst.  197. 
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jeci  him  to  pains  and  penalties  under  the  Stock  Jobbing  Act  (A),  Form  of. 
an  objection  taken  to  the  demurrer  because  it  did  not  state  that  the  v^p^v^'^-^ 
witness  was  either  a  stockbroker  or  an  agent,  (which  it  was 
necessary  he  should  be,  in  order  to  render  him  liable  to  the  penal- 
ties imposed  by  the  act,)  was  overruled,  because  the  witness  was 
described  as  a  stockbroker  in  the  title  of  the  depositions,  and  also 
in  the  title  of  the  demurrer,  though  not  in  the  demurrer  itself  (i). 

In  taking  down  a  demurrer,  the  Examiner  ought  to  take  the  Mu*  *»  uP°n 
witness's  statement  upon  oath  (&).  Where  this  is  not  done,  the 
demurrer  must  be  supported  by  affidavit,  as  it  is  necessary  the 
Court  should,  in  some  way  or  other,  have  the  sanction  of  an  oath 
to  the  facts  on  which  the  objection  is  founded  (I)  (1).  In  effect, 
however,  a  demurrer  of  this  nature  is  an  answer  put  in  upon  oath, 
by  which  the  witness  swears  that  he  cannot,  for  the  reasons  he 
states,  speak  to  the  question  (m) ;  and  the  proper  course  appears 
to  be,  for  the  witness,  while  under  examination,  to  state  the  facts 
upon  which  he  relies,  and  his  reasons  for  declining  to  answer,  to 
the  Examiner  or  Commissioners,  who  must  take  them  down  from 
such  statement  as  part  of  his  examination  upon  oath  (n),  in  which 
cuse  no  further  affidavit  is  necessary  (a).  In  Bowman  t>.  Rod- 
well  ( p),  an  application  made  to  the  Court,  after  the  witness  had 
refused  to  answer  the  interrogatories,  that  he  might  be  at  liberty 
to  state  his  reasons  for  his  refusal,  and  that  the  Examiner  might 
deliver  to  the  witness  a  copy  of  such  interrogatories  as  he  had 
refused  to  answer,  and  certify  the  reason  of  his  refusal,  was 
dismissed. 

When  the  demurrer  is  taken  upon  an  examination  in  London,  Proceeding! 
the  Examiner  gives  notice  to  the  opposite  party,  and  furnishes  rer. 
him,  if  required,  with  a  copy  of  the  demurrer  (q)  ;  and  this,  it 
seems,  he  does  without  order  (r).  When  the  examination  is 
taken  under  a  commission,  the  Commissioner  must  return  the  de- 
murer with  the  commission  in  the  usual  manner ;  after  which 
the  party  exhibiting  the  interrogatories  may  procure  an  order  "  for 


J 


(k)  7  Geo.  II.  c.  8.  (n)  Bowman  v.  Rodwell,  1  Mad. 

')  Davis  v.  Reid,  5  Sim.  443.  266. 

;)  Parkhunt  v.  Lowten,2  Swanst.        (a)  Morgan  v.  Shaw,  ubi  supra. 

(p)  Ubi  supra. 

SIbid.  (q)  1  Smith's  Ch.  Pr.  505. 

\)  Morgan  «.  Shaw,  4  Mad.  54.  (r)  Potts  v.  Curtis,  1  Tounge,  304 ; 

secus,  in  the  Court  of  Exchequer.  lb. 


(1)  See  Kirkwood  v.  Lyons,  1  Hogan,  116. 
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Proceedings, 
upon. 


Of  Betting 
down. 


Of  overruling 
demurrer; 


without 

prejudice  to 
another : 


partially. 


Coats  of  de- 


the  delivery  of  copies  of  the  depositions  and  the  demurrer  of  the 
witness,  but  that  such  delivery  is  not  to  be  considered  as  publi- 
cation" (s). 

A  demurrer  to  interrogatories  may  be  set  down  for  hearing  be- 
fore the  Court  in  the  same  manner  that  demurrers  to  bills  are  set 
down.  And  an  order  by  Sir  John  Leach,  M.  R.,  for  striking  a 
demurrer  by  a  witness  out  of  the  paper  of  demurrers,  as  not  being 
properly  set  down  amongst  such  demurrers,  was  reversed  by  Lord 
Eldon,  and  the  demurrer  ordered  to  be  restored  (f). 

If  the  Court,  upon  argument,  considers  the  demurrer  to  be 
bad,  it  will  overrule  it ;  in  which  case  an  order  will  be  made 
that  the  witness,  if  the  examination  has  been  in  town,  may  go 
before  the  Examiner,  and  be  examined,  or  stand  committed  (u). 

Sometimes,  however,  where  the  ground  for  overruling  the  de- 
murrer has  been  its  informality,  and  the  Court  has  considered  that 
the  witness  may  have  a  good  reason  to  be  excused  from  answering, 
it  will  order  the  demurrer  to  be  overruled,  without  prejudice  to 
the  witness  objecting  or  demurring,  upon  his  re-examination,  to 
the  interrogatories,  or  to  any  part  thereof,  as  he  may  be  advised, 
upon  such  grounds  as  he  shall  state  in  such  objections  or  de- 
murrer (z). 

In  such  cases,  when  the  witness  has  been  examined  upon  a 
commission,  the  Court  will  also,  if  asked,  direct  a  new  commis- 
sion to  issue  for  the  re-examination  of  the  witness,  with  a  similar 
proviso  (y). 

Sometimes  the  Court  will  allow  a  demurrer  to  interrogatories 
partially,  and  overrule  it  as  to  the  rest.  Thus,  in  Davis  v.  Reid 
(z),  where  a  demurrer  was  put  in  to  two  interrogatories,  the 
V.  C.  of  England  allowed  the  demurrer  as  to  one  and  part  of 
the  other. 

The  costs  of  a  demurrer  to  interrogatories  appear  to  be  gov- 
erned by  the  same  rules  as  those  of  demurrers  to  bills  ;  and,  for- 
merly, if  they  were  overruled,  the  same  sum,  viz.  57.,  was  allowed 
to  the  other  party  for  costs  as  in  the  case  of  ordinary  demurrers 


(»)  Vide  Parkhurst  v.  Lowten,  2 
Swanst.  220.  Vide  etiam,  Smithson 
v.  Hardcaatle,  1  Dick.  96.  The  order 
will  have  hereafter  to  he  varied  in 
form,  in  consequence  of  the  abolition 
of  the  Six  Clerks'  Office. 

(t)  Parkhurst  v.  Lowten,  ubi  su- 
pra. 


(u)  Parkhurst  v.  Lowten,  2  Swanst. 

(z)  Morgan  v.  Shaw,  4  Mad.  54  ; 
Parkhurst  v.  Lowten,  2  Swanst.  206  ; 
and  Strathmore  v.  Strathmore,  obi 
supra. 

(y)  Parkhurst  v.  Lowten,  ubi  aa- 
pra. 

(s)  5  Sim.  448. 
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(a).    It  has,  therefore,  been  held,  that  the  32nd  Order  of  1828  Former  Prac- 
(b)  applies  to  demurrers  of  this  nature   (c).    And  in  the  case  of  v^j^^v 
Strathmore  v.  Strathmore  (d),  upon  the  overruling  of  a  demurrer 
put  in  b j  a  witness,  Sir  J.  L.  Knight  Bruce,  V.  C,  ordered  the 
costs  to  be  paid  by  the  witness. 

In  Daris  v.  Reid,  above  referred  to,  where  a  demurrer  was  par-  — :*nere 
tially  allowed,  the  V.  C.  of  England  directed,  that  half  the  ^uled. 
costs  should  be  paid  by  the  witness,  in  analogy  to  the  practice  ' 

when  two  exceptions  are  taken,  one  of  which  succeeds  and  the 
other  fails. 


Section  VII. 
Publication. 

Publication,  in  a  legal  sense,  is  the  open  showing  of  deposi-  What. 
dons,  and  giving  copies  of  them  to  the  parties,  by  the  clerks  or  Ex- 
aminers in  whose  custody  they  are  (e). 

By  the  Orders  of  the  Court,  the  depositions  of  witnesses  are  not 
to  be  disclosed  by  any  of  the  persons  before  whom  they  were 
taken,  or  by  their  clerks,  but  are  to  be  closely  kept,  if  taken  in 
town,  by  the  Examiners  at  their  office ;  if  by  Commissioners  in 
the  country,  by  the  sworn  clerk  to  whom  the  commission,  after  its 
execution,  was  delivered,  until  publication  passes. 

We  have  seen  that  now,  under  the  Orders  of  May,  1845,  publi-  At  what  time 
cation  is  to  pass  without  rule  or  order  on  the  expiration  of  two  uf¥?  ^f^L- 
months  after  the  filing  of  the  replication,  unless  such  time  expires 
in  the  long  vacation  or  is  enlarged  by  order  (/)  (1).     And  that 

(a)  Parkhurst  v.  Lowten,  ubi  su-  (d)  11  Law  J.  Rep.  N.  S.  Chan, 
pra ;  Shepherd  v.  Downing,  2  Swans.    215. 

195,  n. ;    Vaillant   v.  Dodemede,  2        (e)  Prac.  Reg.  353. 

Atk.  592.  (J)  111th  Order,  May,  1845,  ante, 

(b)  Ante,  p.  813.  p.  949. 

(c)  Sawyer  v.  Birehmore,  Law  J. 
xiii.  p.249. 

(1)  In  Massachusetts,  the  opening  and  filing  in  the  clerk's  office,  a  deposition 
taken  in  a  suit  in  Chancery,  is  equivalent  to  a  publication  in  the  English 
practice.  A  particular  rule  for  publication  is  not  necessary.  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  344. 

In  Maryland  there  is  no  publication  of  depositions,  but  all  objections  are 
open,  and  may  be  taken  at  the  hearing.     Strike's  case,  1  Bland,  96. 

By  Rule  69  of  the  Equity  Rules  of  the  Supreme  Court  of  the  U.  States, 
it  is  provided  that,  "  immediately  upon  the  return  of  the  commissions  and 
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Former  prac- 
tice. 


Former  Prac-  if  the  two  months  after  the  filing  of  the  replication  expire  in  the 
long  vacation,  publication  is  to  pass  on  the  second  day  of  the  en* 
suing  Michaelmas  Term,  unless  the  time  is  enlarged  by  order  (g). 
And  that,  "  if  the  time  is  enlarged  by  order,  publication  is  to  pass 
without  rule  or  order,  on  the  expiration  of  the  enlarged  time,  on- 
less  the  enlarged  time  expires  in  the  long  vacation,  in  which  case 
publication  is  to  pass  without  rule  or  order,  on  the  second  day  of 
the  ensuing  Michaelmas  Term,  unless  the  time  is  further  enlarged 
by  order"  (A)(1). 

As  these  Orders  fix  precisely  the  time  at  which  publication  is  in 
all  cases  hereafter  to  pass,  it  will  not  be  necessary  to  enter  at 
length  into  the  details  of  the  practice  by  which  the  time  of  publi- 
cation has  hitherto  been  determined. 

It  is  desirable,  however,  to  state  that  before  these  Orders  came 
into  operation  publication  passed  either  by  consent  or  rule. 

A  rule  to  pass  publication  was  in  the  nature  of  an  order  of  the 
Court,  directing  that  publication  should  pass  unless  cause  was 
shown  by  the  other  side.  Before  a  rule  to  pass  publication  could 
be  entered,  it  was  necessary,  in  most  cases,  that  there  should  have 
been  a  previous  order  or  rule,  called  a  rule  to  produce  witnesses. 
This  rule,  which  was,  in  fact,  a  notice  given  by  one  side  to  the 
other  to  proceed  with  the  examination  of  his  witnesses,  was  some? 
times  called  the  ordinary  rule. 

When  witnesses  were  examined  tit  Court,  two  rnles  were  neces- 
sary for  publication,  viz.,  an  ordinary  rule,  and  then  a  day  to  show 
cause  why  publication  should  not  pass  (•).    So  also  in  cases  where 


Rule  to  pass 
publication. 


% 


)  112th  Order,  May,  1845. 
(k)  113th  Order,  May,  1845. 


(t)  Beames's  Ord.  190. 


depositions  containing  the  testimony,  into  the  clerk's  office,  publication 
thereof  may  be  ordered  in  the  clerk's  office  by  any  Judge  of  the  Court,  upon 
due  notice  to  the  parties,  or  it  may  be  enlarged,  as  he  may  deem  reasonable 
under  all  the  circumstances.  But  by  consent  of  the  parties,  publication  of 
the  testimony  may  at  any  time  pass  in  the  clerk's  office,  such  consent  being 
in  writing,  and  a  copy  thereof  entered  in  the  order  book,  or  indorsed  upon 
the  deposition  or  testimony." 

A  commission  may  be  opened  by  a  Judge  in  vacation  in  New  Jersey.  Den 
v.  Wood,  5  Halst.  62. 

It  is  a  fatal  objection  to  a  deposition  taken  under  the  judiciary  act  of  1789, 
ch.  20,  §  30,  that  it  was  opened  out  of  Court.  Beale  v.  Thompson,  8  Cranch, 
70. 

A  deposition  opened  by  mistake  out  of  Court,  may  be  received  and  filed 
in  Maine  on  affidavit  of  the  fact.    Law  v.  Law,  4  Greenl.  167. 

In  Massachusetts,  a  deposition  taken  under  a  commission,  so  opened, 
may  be  used  in  the  discretion  of  the  Court,  notwithstanding  the  rule,  that 
"all  depositions  shall  be  opened  and  filed  with  the  clerk."  Burrall  v.  An- 
drews,  16  Pick.  551 ;  Goff  v.  Goff,  1  Pick.  475. 

(1)  Moody  t>.  Payne,  3  John.  Ch.  994. 
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a  commission  issued,  but  which  came  under  the  17th  Order  of  Former  Prac- 
1828  (*),  two  rules  were  necessary.     When,  however,  the  case  \^^%,^s 
did  not  come  within  the  17th  Order  of  1828,  and  a  commission 
issued,  only  one  rule  to  pass  publication  was  necessary. 

Rules  to  produce  witnesses  and  to  pass  publication  were  eight  Rules  to  pro- 
day  rules,  that  is  to  say,  the  party  entering  them  could  not  pro-  ^^  w,toe8" 
ceed  till  the  eighth  day  after  the  day  of  entering.  Thus  a  party 
entering  a  rule  to  produce  witnesses  could  not  enter  a  rule  to  pass 
publication  till  the  eighth  day  after  the  day  of  entering  the  rule  to 
produce,  nor  could  publication  be  passed,  under  a  rule  to  pass 
publication,  till  the  eighth  day  after  the  entry  of  the  rule. 

A  rule  to  produce  witnesses  was  a  mere  memorandum,  and  was 
entered  by  the  clerk  in  Court  of  the  party  on  whose  behalf  it  was 
given. 

When  the  entry  was  accomplished,  the  clerk  in  Court  or  solici- 
tor who  entered  it  gave  notice  to  the  other  side  of  his  having  so 
done  (/). 

If  the  rule  to  produce  witnesses  had  been  entered  on  the  part 
of  the  plaintiff,  he  must  have  waited  till  seven  clear  days  from  the 
day  of  entering  the  rule  had  expired,  before  he  could  give  a  rule 
to  pass  publication. 

Where  the  rule  to  produce  witnesses  was  entered  by  the  defend- 
ant, he  must  have  waited  till  the  expiration  of  one  clear  term, 
after  he  had  given  the  rule,  before  he  could  give  a  rule  to  pass  pub- 
lication (m). 

A  rule  to  pass  publication  was  entered  in  the  same  manner  as 
the  ordinary  rule  to  produce  witnesses. 

When  the  rule  had  been  entered,  notice  in  writing  of  its  entry 
must  have  been  given  to  the  solicitor  or  clerk  in  Court  of  the 
other  side,  in  the  same  manner  as  notice  of  the  entering  the  ordin- 
ary rule  was  given. 

A  copy  of  the  rule  was  also,  when  witnesses  had  been  examined 
in  London,  served  upon  the  Examiner,  and  when  witnesses  had 
been  examined  in  the  country  under  a  commission,  upon  the  clerk 
in  Court,  in  whose  custody  the  depositions  were  (n). 

When  the  seven  days  from  the  date  of  the  rule  to  pass  publica-  When  publica- 
tion expired,  publication  passed  as  of  course,  unless  the  Examiner  Uon  P"*"* 
or  the  clerk  in  whose  custody  the  depositions  were,  had  been 
served  with  an  order  to  enlarge  publication ;  or  unless  a  commis- 
sion had  been  issued  at  the  instance  of  a  defendant,  under  the 


(ft)  Whalley  v.  Pepper,  8  Sim.  203.        (m)  Anon.  5  Sim.  498. 
(0  Hind.  321.  (« — 


(»)  Hind.  381. 
95* 
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Enlargement  provisions  of  the  17th  Order,  for  the  examination  of  witnesses 
of^Publioation.  ^  ^  countrVj  the  time  aUowed  for  the  return  of  which  had 

not  expired,  in  which  case,  publication  was  direoted  by  the  17th 

Order,  to  stand  enlarged  until  the  commission  was  returnable. 

Application  By  the  statute  3  &  4  Will.  IV.  c  94,  sees.  13  &  14,  all  applica- 

made. W  °m    t*ons  to  enlarge  publication  must  be  made  to  one  of  the  Masters  in 

ordinary,  and  no  such  application  can  be  heard  by  any  of  the 

Judges  of  the  Court  except  upon  appeal  from  the  Master's  decision, 

the  order  made  upon  which  appeal  is  to  be  final  and  conclusive  (I). 

The  recent  Orders  of  May,  1845,  do  not  appear  to  have  made 

any  alteration  in  the  practice  according  to  which  applications  of 

this  kind  are  hereafter  to  be  made ;  but  care  must  be  taken  in 

Must  be  within  future  in  every  case,  that  the  application  to  enlarge  publication  be 

fromrephca-    ma^e  before  the  expiration  of  two  months  from  the  filing  of  the 

tion.  replication.    If  this  period  has  expired,  it  would  appear,  from  the 

old  practice,  that  the  Master  has  no  longer  jurisdiction  to  allow  any 

further  examination  of  witnesses,  as  any  subsequent  application, 

although,  in  form,  one  to  enlarge  publication,  is  in  effect  one  for 

leave  to  examine  witnesses  notwithstanding  publication  has  pass* 

ed(d). 

When  applica-     jt  has  before  been  stated,  that  the  Master  has  no  jurisdiction  to 
tion  made  be-      ..  „   ,     „     .  .       .         „     .  ^        .  ... 

fore  public*-     allow  of  the  further  examination  of  witnesses  after  the  period  has 

tion  has  arrived  at  which  publication,  according  to  the  general  Order,  passes. 

***"  With  respect  to  the  circumstances  under  which,  before  this  period 

has  expired,  such  an  application  may  be  granted,  it  seems,  accord* 
ing  to  the  old  practice,  (under  which  applications  to  enlarge  publi- 
No  terms  im-    cation  were  made  to  the  Court,  and  not  to  the  Master,)  that,  if  the 
tbTplaTnUff     Plaintiff  obtained  an  order  to  enlarge  publication,  it  was  consider* 
applied.  ed  that  he  was  causing  a  delay  himself,  and  no  terms  were  imposed 

upon  him,  and  the  defendant  was  not  at  liberty,  pending  the  order 
to  enlarge  publication,  to  set  the  cause  down  for  hearing ;  on  the 
other  hand,  if  the  defendant  applied  for  an  order  to  enlarge  publi- 
cation, he  was  delaying  the  plaintiff;  and  if  he  obtained  the  order, 
the  defendant  tnere  was  annexed  to  it  a  direction,  that  it  should  not  hinder  the 
applied.  plaintiff  setting  down  the  cause.    Pending  therefore  the  order  to 

0  Carr  v.  Appleyard,  2  M.  &  C.    9.  Strickland,  4  Beav.  146,  ante,  p. 
Anon.  5  fieav.  92;  Strickland    474, 


«*? 


(1)  To  enlarge  publication  is  to  stay  or  pof  tpone  the  role  for  passing  pub- 
lication, and  a  motion  for  that  purpose  may  be  granted,  on  reasonable  cause 
shown ;  but  this  is  very  different  from  a  motion  to  examine  witnesses  after 
publication  has  actually  passed.  Hameraley  v.  Lambert,  2  John.  Ch.  432; 
post,  1137. 

It  is  not  of  course  to  enlarge  the  rule  to  pass  publication,  and  it  will  be  re- 
fused where  there  has  been  great  delay.  Underbill  v.  Van  Cortlandt,l 
John.  Ch.  500. 
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enlarge  publication,  the  opposite  party  was  not  at  liberty  to  set  Enlargement 
down  the  cause  without  leave  for  that  purpose  expressly  given  by  ° 
the  order ;  and  if  he  did  so,  the  Court  would  quash  the  subpoena 
to  hear  judgment,  and  order  the  cause  to  be  struck  out  of  the  pa* 
per  (p). 

The  Orders  of  May,  1845,  have  now,  as  we  ha?e  seen,  changed  Vn*fT  °r^f 
the  manner  in  which  publication  passes,  and  it  remains  to  be  seen  °      ay' 
whether  hereafter  any  terms  or  conditions  will  be  annexed  to  the 
order  to  enlarge  publication. 

Hitherto  in  most  cases  publication  would  have  been,  enlarged,  After  one  or- 
and  a  party  have  had  an  opportunity  given  him  of  examining  wit-  f6  ^eent" 
nesses,  even  though  publication  had  been  enlarged  by  a  precedent 
order,  if  any  ground  for  doing  it  was  shown  and  verified  by  affida- 
vit (r)  ;  as  where  witnesses  resided  in  parts  of  the  kingdom  at  any 
distance  from  each  other,  or  where  the  party  applying  had  not  been 
able  to  examine  all  his  witnesses  under  a  joint  commission,  execut- 
ed in  the  cause,  by  reason  of  some  of  the  witnesses  residing  at  a 
great  distance  from  the  party,  and  others  at  a  great  distance  from 
the  place  of  executing  the  commission ;  or  where  witnesses  have 
refused  or  neglected  to  attend  before  the  Commissioners;  or  by 
any  accident  have  not  been  examined  at  the  execution  of  the  com- 
mission (5).  In  Barnes  v.  Abram  (f),  publication,  though  often 
enlarged  before,  was  enlarged  again  in  order  to  enable  the  defen- 
dant in  a  tithe  cause  to  search  for  records  in  the  Vatican  upon  af- 
fidavit as  to  the  probability  of  success  there. 

Under  the  practice  before  the  Orders  of  1845  came  into  opera-  When  com- 
tion,  when  any  of  the  parties  were  desirous  of  obtaining  a  com-  JJ1  bemade're-1 
mission  returnable  at  a  period  subsequent  to  that  at  which  publi-  tumable  after 
cation  would  have  passed,  the  proper  course  seems  to  have  been  °Jdin"7  tinie 
first  to  apply  to  the  Master  to  enlarge  publication,  and  then  an 
order  might  have  been  obtained  from  the  Court  for  the  commis- 
sion (tt).    The  same  practice  appears  to  continue,  except  that  now 
the  Master  has  jurisdiction  to  hear  applications  for  additional  com- 
missions, and  to  determine  questions  relating  thereto  (x). 

Where  a  cross  bill  has  been  filed  before  the  original  suit  has  Where  a  cross 
been  proceeded  in,  and  the  defendant  to  the  cross  suit  (who  is  the  blU  filed# 
plaintiff  in  the  original  suit)  has  not  put  in  an  answer  to  the  cross 
bill,  the  plaintiff  in  the  cross  suit  may  have  publication  enlarged 
in  the  original  suit  till  a  fortnight  after  the  answer  to  the  cross  bill 

Cp )  Langley  v.  Fisher,  5  Beav.  (c)  3  Mad.  103. 

5&1.  hi)  Maund  v.  Allies,  4  M.  &  C. 

(r)  Hind.  383 ;  Moody  v.  Learning,  503. 

1  Mad.  85.  (as)  Bee  ante,  p.  1074. 

O)  Hind.  383. 
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Enlargement  shall  have  come  in,  as  the  discovery  afforded  by  such  answer  may 
o     a   ica  ion.  ^e  ^  service  to  him  in  framing  his  interrogatories  (y).     Bat  we 
have  before  seen,  that  if  publication  has  been  allowed  to  pass  in 
the  original  suit,  witnesses  can  no  longer  be  examined  in  the  cross 
cause  concerning  matters  in  issue  in  the  original  one  (2). 

It  seems,  however,  that  after  proceedings  have  been  taken  in  the 
original  cause,  publication  can  only  be  enlarged  where  the  defend- 
ant in  the  cross  causa  is  in  contempt,  unless  a  special  case  is  made. 
In  Cook  v.  Broomhead  (a),  where  the  cross  bill  was  not  filed  till 
after  a  rule  to  pass  publication  had  been  entered  in  the  original 
suit,  and  the  defendant  in  the  cross  suit  was  not  in  contempt,  a 
motion  by  the  plaintiff  in  the  cross  suit,  to  enlarge  publication, 
which  was  not  founded  upon  any  special  grounds,  was  refused  with 
costs  (1). 
In  a  cross  It  may  be  mentioned  here,  that  the  Court  of  Exchequer  has  de- 

cause,  termined,  that  an  order  to  enlarge  publication  till  the  coming-in  of 

the  answer  in  a  cross  cause,  shall  not  be  granted,  unless  upon  affi- 
davit of  the  truth  of  the  facts  stated  in  the  cross  bill,  and  that  the 
answer  may  furnish  a  good  defence  to  the  original  bill  (6).  It  is 
not  necessary,  however,  that  such  affidavit  should  be  made  by  the 
party  himself,  but  if  made  by  his  solicitor,  it  will  be  sufficient  (c). 
After  publica-  Sometimes,  when,  by  accident  or  surprise,  publication  passes 
passed.  before  a  party  has  examined  his  witnesses,  and  there  has  been  no 

blamable  negligence,  publication  will  be  enlarged  (2)  even  after 
the  depositions  have  been  delivered  out,  upon  affidavit  that  they 

(y)  Creswick  v.  Creswick,  1  Akt.  (6)    Edwards  v.  Morgan,  11  Pri. 

291.     Vide  etiam,  Ramkissenseat  v.  939. 

Barker,  1  Atk.  19.  (c)  Lowe  v.  Firkins,  M'Lel.  10  ; 

(2)  Pashall  v.  Scott,  1  Ph.  110.  13  Pri.  21,  S.  C. 

(a)  16  Ves.  133. 

(1)  See  Underhill  v.  Van  Cortlandt,  1  John.  Ch.  500 ;  Governeur  v.  El- 
raendorf,  4  John.  Ch.  357;  Field  v.  Schieffelin,  7  John.  Ch.  250. 

(2)  The  time  for  publication  will  be  enlarged,  or  more  properly,  the  time 
for  taking  testimony  will  be  enlarged,  after  publication  passed,  though  not 
in  fact  made  according  to  the  rules  of  the  Court,  provided  some  good  cause 
is  shown  therefor  upon  affidavit,  as  surprise,  accident,  or  other  circumstan- 
ces, which  repel  the  presumption  of  laches.  The  affidavit  is  indispensable 
except  in  cases  of  fraud,  practised  by  the  other  party.  Wood  r.  Mann,  2 
Sumner,  316. 

In  Hamersley  v.  Lambert,  2  John.  Ch.  432,  it  was  held,  that  after  publi- 
cation witnesses  cannot  be  examined  unless  under  very  special  circum- 
stances.    See  also  Hamersley  v.  Brown,  2  John  Ch.  428. 

The  deposition  of  a  witness,  whose  examination  was  not  closed  until  after 
publication  had  passed,  was  allowed  to  be  read ;  he  having  been  cross-exam- 
ined by  the  opposite  party,  and  no  actual  abuse  appearing ;  but  such  practice 
is  irregular.     Underhill  v.  Van  Cortlandt,  2  John.  Ch.  339. 

The  Court,  by  extreme  rigor,  endeavors  to  guard  against  the  abuse  of  in- 
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have  not  been  read.  Such  an  order,  however,  cannot  be  made  Enlargement 
(d)  except  upon  application  to  the  Court  itself  («),  nor  unless  °^^^- 
some  cause  is  shown  why  the  witness  was  not  examined  before  (<f). 
And  it  is  a  rule  of  the  Court,  that  the  party,  as  well  as  his  solicit*  Upon  affidavit 
or,  must  make  oath  that  they  have  never  seen,  read,  nor  been  in-  ^££^3^°' 
formed  of  the  contents  of  the  depositions  taken  in  the  cause,  nor  the  deposi- 
wiil  they,  &c,  till  publication  is  duly  passed  (/)  (1).  tioni- 

An  instance  is  mentioned  in  the  books,  having  occurred  in  G»nted  in 
Lord  Somers's  time,  in  which  the  Court  granted  an  order  to  en*  out  the  usual 
large  publication  after  it  had  actually  passed,  although  the  rule  of  affidavit. 
the  Court  above  stated  could  not  be  complied  with ;  but  in  that 
case  the  solicitor  on  the  other  side,  being  an  artful  man,  having 
procured  copies  of  his  client's  depositions,  immediately  went  with 
them  to  the  adverse  solicitor,  and  showed  him  the  depositions, 
and  read  them  over  to  him ;  the  solicitor,  being  ignorant  of  the 
rule,  told  him  he  must,  notwithstanding,  have  an  opportunity  of 
examining  his  witnesses,  and  soon  after  took  his  witnesses  to  the 
Examiner's  office,  where  he  was  told  they  could  not  be  examined! 
because  publication  was  passed  and  the  depositions  delivered  out. 
The  solicitor,  surprised  at  this,  went  to  his  clerk  in  Court  to  know 
what  he  was  to  do,  and  told  him  the  whole  story,  which  being  laid 
before  the  Court,  it  enlarged  publication,  and  gave  the  party  an 
opportunity  to  examine  his  witnesses,  and  the  adverse  party  nar- 
rowly escaped  commitment  for  his  misconduct  (g). 

Where  a  defendant  obtained  an  order  to  enlarge  publication  Publication  en- 
npon  an  allegation  that  it  had  not  passed,  which  was  untrue,  the  ^  ^truTa!- 
ovder  was  held  to  be  informal,  and  an  application,  upon  the  usual  legation,  in- 
affidavit,  that  publication  might  be  again  enlarged,  or  the  evidence  formttl- 
taken  under  the  informal  order,  read  at  the  hearing  of  the  cause, 
was  dismissed  with  costs  (A). 

(<J)  1  Harr.  (ed.  NewL)  289.  (g)  l^Harr.  (ed.  Newl.) 

(*)  Anon.  5  Beav.  "        "  ~" 

Allies,  4M.&C.  503 

(/}  Ibid.      Sed  vi 
Titchborne,  2  Cox,  289. 


(e)  Anon.  5  Beav.  92;  Mannd  v.        (ftj  Conethard  v.  Hasted,  3  Mad. 


(/)  Ibid.      Sed  vide  Lawrell  r. 
"tchborne,  f  ~ 


troducing  testimony  to  meet  that  which  has  been  produced ;  and  according- 
ly it  has  been  held,  that  if,  after  publication  has  passed,  the  substance  of  the 
testimony  taken  on  a  material  point,  upon  which  further  testimony  is  sought, 
has  been  disclosed  to  the  party  applying,  it  is  too  late  to  move  to  open  or  en- 
large the  rule  on  affidavit.  Moody  v.  Payne,  3  Jonn.  Ch.  294.  See  this 
subject  discussed  in  Wood  v.  Mann,  2  Sumner,  316. 

(1)  Hamersly  v.  Lambert,  2  John.  Ch.  432. 

In  this  case  the  Chancellor  remarks,  that  u  such  an  oath  ought  not  to  be 
much  encouraged.  It  is  partly  promissory,  it  may  be  difficult  to  be  strictly 
kept,  and  is  of  dangerous  and  suspicious  tendency."    p.  433. 
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Enlargement  It  seems  that  the  Court  will  not  only  enlarge  publication,  upon 
0^^JLN^^!^ tne  prop©'  affidavits,  after  publication  has  actually  passed,  but  it 
Commission  Wl^>  ^  a  ProPer  case  is  made,  even  grant  a  second  commission  to 
granted  after  examine  witnesses,  upon  being  satisfied,  by  affidavit,  that  the  par- 
pa   ica  ion.      ty  app]vmg9  an(j  hj8  solicitor,  are  ignorant  of  the  contents  of  the 

depositions  (t). 
Service  of  the      The  order  for  enlarging  publication  (k)  is  signed  and  entered 
order.  ^  tne  Master,  and  a  copy  of  it  must  then  be  served,  not  only  up- 

on the  other  side,  but  upon  the  Examiner  who  took  the  deposi- 
tions, and  the  Clerk  of  Records  and  Writs  in  whose  custody  the 
depositions,  if  taken  by  commission,  are,  on  or  before  the  day  on 
on  which  publication  actually  passes  (/). 

This  is  necessary,  as  well  to  authorize  the  giving  out  copies  of 

the  depositions,  and  to  preclude  further  examination   after   the 

period  to  which  publication  has  been  enlarged,  as  to  authorize 

the  examination  of  further  witnesses  (m). 

After  publica-      It  is  a  fixed  rule  of  the  Court,  that  if  one  of  the  parties,  after 

the^iher'side  publication  has  passed,  obtains  an  order  to  enlarge  publication, 

may  examine    upon  the  usual  affidavit,  the  other  party  may  not  only  cross-exam- 

at  large.  me^  ^  may  examme  at  large,  even  though  he  has  seen  and  read 

the  former  depositions  (n). 

Adjournment       Where  a  cause  has  been  set  down  for  hearing,  and  publication 

wherenecessa-  '■  enlarged  beyond  the  day  on  which  the  same  is  set  down  to  be 

ry ;  heard,  the  proper  course,  if  the  cause  is  likely  to  come  on  before 

the  depositions  are  ready,  is  to  apply  to  the  Court  for  an  order  to 

how  pro-  adjourn  the  hearing  for  a  certain  time.       An  application  for  this 

purpose  must  be  made  to  the  Court  (o)  upon  motion,  of  which 
notice  has  been  duly  served,  and  the  order  made  thereon  should 
be  served,  in  the  usual  manner,  upon  the  adverse  solicitor,  before 
the  day  on  which  the  cause  is  to  be  heard,  otherwise  the  cause, 
when  called  on,  will  be  struck  out  of  the  paper  (p). 

The  practice  of  the  Court,  with  regard  to  the  publication  of 
depositions  taken  de  bene  esse,  having  been  stated,  it  may  be  ob- 
served, that  where  depositions  are  taken  in  a  suit  to  perpetuate 
In  a  rait  to       testimony,  which  are  required  to  be  used  in  a  trial  at  Law,  not 
timonJ!*      "~  under  the  control  of  the  Court,  the  proper  order  for  carrying  this 


Vide 


$ )  Turbot  v. ,  8  Ves.  315.  (J)  Hind.  381. 

ue  etiam,Dingle  v.  Rowe,  Wightw.  (m)  Ibid. 

)  ;  Cutler  v.  Cremer,  Mad.  &  Geld.  (n)  Anon.  1  Vera.  253. 

254.    Bed  Vide  Mineve  v.  Rowe,  1  (<?)  1  Smith's  Ch.  Pr.  388, 

Dick.  18.  (p)  Hind.  385, 6. 
(*)  24th  Order,  1833. 
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purpose  into  effect  is,  that  the  depositions  be  published,  and  that    Publication. 
the  officer  attend  with  and  produce  to  the  Court  of  Law  the  record 
of  the  whole  proceedings,  and  that  the  parties  may  make  such  use 
of  the  same  as  by  law  they  can  (q). 

Publication  being  passed,  the  Examiner  or  Clerk  of  Records  Effect  of  pub- 
and  Write,  in  whose  custody  the  depositions  are,  are  at  liberty  llcation- 
to  permit  them  to  be  examined,  and  to  deliver  copies  of  them  to 
the  parties. 

By  the  31st  of  the  Orders  of  1833,  "  all  office-copies  in  all  Office-copies; 
offices  of  the  Court  are  to  be  written  on  foolscap  paper,  book- 
wise,  and  are  to  contain  two  folios  on  each  page,  (except  office- 
copies  of  bills,  which  are  to  contain  only  one  folio,)  such  folios 
to  consist  of  ninety  words  each,  and  to  be  reckoned  as  to  sche- 
dules according  to  the  general  Order  of  the  28th  of  November, 
1743  "  (r). 

An  office-copy  of  the  depositions  must,  before  it  is  delivered  jnUBLbe  si?ned 
out  of  the  office,  be  subscribed  by  the  officer  in  whose  office  the  Whoue^ustody 
depositions  are  copied  (s)  ;  and  by  an  Order  of  the  Court  dated  they  are. 
the  19th  January,  1695,  (which  appears  to  have  been  made  for 
the  purpose  of  checking  a  practice,  then  prevalent,  of  one  of  the 
parties  only  taking  office-copies  of  the  depositions  from  the  Ex- 
aminer, and  afterwards  allowing  copies  of  such  office-copies  to  be 
taken  by  the  other  side,)  it  is  ordered,  that  no  copy  of  depositions 
shall  be  read  or  made  use  of,  either  in  Court  or  before  any  Master 
in  any  cause,  but  such  as  is  taken  out  of  the  proper  office,  and 
signed  for  the  party  for  whom  the  same  shall  be  read  (t) ;  and  by 
the  same  Order  it  is  provided  that  the  Examiners  shall  by  them- 
selves or  their  deputy,  have  liberty  to  attend  in  Court  at  the  hear- 
ing of  all  causes,  to  inspect  all  books  of  depositions  which  are 
brought  into  Court,  and  read  either  for  plaintiff  or  defendant,  an£ 
to  see  whether  they  be  duly  signed  for  the  party  producing  the 
same ;  and  that,  in  case  the  Examiners,  or  either  of  them,  or  ' 

their  deputy,  shall  discover  to  the  Court  any  such  fraud  or  prac- 
tice committed,  then  that  the  cause  or  causes  wherein  such  prac- 
tice or  fraud  is  committed  shall  be  put  off,  and  the  parties  offend- 
ing shall  stand  committed  to  the  prison  of  the  Fleet  until  the  offi- 
cer injured  be  agreed  with  and  paid  his  due  fees,  and  until  they 
shall  have  also  paid  the  sum  of  5/.  into  the  hands  of  such  person 

(9)    Attorney-general  v.  Ray,   2        (r)  Beames's  Ord.  ! 
*       "  p.Yate  "    '  "*" 


Hare,  518  ;  and  tee  Lovell  v.  Yates,        («)  Hind.  394. 

4  Bear.  229.  (t)  Beames'f  Ord  300. 
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Publication,   ag  his  Lordship  shall  direct,  for  the  use  of  the  poor,  and  nntil 
such  client  or  clients  as  shall  be  prejudiced  by  patting  off  his  or 
her  cause  shall  be  re-imbursed  his  or  her  charges  in  respect  there- 
to, and  until  the  further  order  of  this  Court  («). 
Copy  of  inter-     When  an  office-copy  of  the  depositions  taken  on  behalf  of  an 
nexe^to*de^   *&*&**  Party  *8  delivered  out,  a  copy  of  the  interrogatories  where- 
positions.         on  such  depositions  were  taken  is  always  annexed  (x). 


Section  VIII. 

Of  Suppressing  Depositions, 

The  depositions  being  published,  those  taken  by  the  adverse 
party  must,  together  with  the  interrogatories  upon  which  they  are 
taken,  (a  copy  of  which,  as  we  have  seen  above,  is  always  annex- 
ed to  the  office-copy  of  the  depositions,)  be  carefully  examined  by 
the  solicitor,  in  order  that,  if  any  ground  appears  for  suppressing 
them,  or  any  of  them,  application  should  be  made  to  the  Court  to 
suppress  them. 
Upon  what  The  ground  upon  which  the  Court  will  suppress  depositions,  is, 

StioMwm1^  eiiher  **  the  interrogatories  upon  which  they  have  been  taken 
suppressed.      are  leading  (y) ;  or  that  the  interrogatories  and  the  depositions 
taken  upon  them,  or  the  depositions  alone,  are  scandalous  (z) ;  or 
else  that  some  irregularity  has  occurred  in  relation  to  them  (1). 

(u)  Beames's  Ord.  300.  (z)  For  the  rules  of  the  Court  as  to 

(z)  Hind.  396.  scandal  in  interrogatories,  vide  ante, 

(y)  As  to  what  will  constitute  a    p.  1049. 

leading  interrogatory,  vide  ante,  p. 

1047-8. 

(1)  It  is  a  fatal  defect,  if  the  general  interrogatory,  "Do  von  know  any 
thing  further,"  Ac.  does  not  appear  to  be  answered.  Richardson  ».  Golden, 
3  Wash.  C.  C.  109 ;  ante,  1051,  note.  So  if  the  deposition  is  taken  before  per 
sons  not  named  ra  the  commission.  Banert  v.  Day,  ib.  243.  So  if  all  proper 
interrogatories  do  not  appear  to  have  been  answered,  on  each  sife,  sub- 
stantially.   Bell  v.  Davidson,  ib>  333}  Nelson  v.  United  States,  1  Peters, 

A  deposition  was  rejected  because  a  witness  refused  to  answer  a  proper 

Question ;  also  because  it  was  in  the  handwriting  of  the  plaintiff's  attorney, 
losely  v.  Moselv,  Cam.  &  Nor.  522. 

Depositions  taken  without  notice  will  be  rejected.  Honora  v.  Celmesnil, 
1  J.  J.  Marsh.  625.  So  a  deposition  taken  after  argument  of  the  canst, 
without  special  order,  will  be  suppressed.  Dangerfield  v.  Claiborne,  4  Hen, 
&Munf.397. 
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A  deposition  may  also  be  suppressed,  because  a  witness  has  dis-  Practice  when 
closed  some  matter  which  has  come  to  his  knowledge  as  solicitor  1^T\1^^^9 
or  attorney  for  the  party  applying  (a).  v^*»*v-*^~' 

In  the  case  of  Lord  Mostyn  v.  Spencer  (6),  Lord  Langdale,  M. 
R.,  made  an  order,  suppressing  the  depositions,  upon  the  ground 
that  one  of  the  Commissioners  was  the  nephew  and  agent  of  the 
plaintiff;  and  he  further  held,  that  it  was  not  a  valid  objection  to 
an  application  of  the  sort,  that  publication  had  passed,  if  the  par- 
ty complaining  came  within  a  reasonable  time  after  he  had  dis- 
covered the  objection. 

The  proper  course  to  pursue,  when  a  party  is  advised  that  the  Service  of 
interrogatories  upon  which  a  witness  has  been  examined  are  lead- order  > 
ing,  is  to  apply  to  the  Court,  by  motion,  that  it  may  be  referred  to 
a  Master  to  look  into  the  interrogatories,  and  certify  whether  the 
same  be  leading  or  not  (c).    This  is  a  motion  of  course  (d)  ;  but 


j.S 


;)  Sanfbrd  v.  Remington,  2  Ves.  in  the  Court  in  which  the  depositions 

89.  are  taken.     Williams  v.  Williams,  4 

(ft)  6*Beav.  135.  Maule  &  Selwyn,  497. 

(c)  If  the  depositions  are  to  he  Tead  (d)  White  v.  Fnssell,  19  Ves.  112 ; 

at  Law,  an  objection  because  the  in-  Osmond  v.  Tindall,  Jac.  635,  and  the 

terrogatories  are  leading  cannot  be  cases  there  cited. 
taken  at  the  trial,  but  must  be  made 


Evidence  of  a  fact  not  in  issue,  may,  upon  motion,  before  the  hearing,  be 
suppressed,  or  it  may  be  rejected  at  the  hearing.  Trumbull  v.  Gibbons, 
Halst.  Dig.  174.    See  Batman  v.  Ritchie,  6  Paige,  390. 

According  to  the  practice  pursued  in  New  York  by  Chancellor  Kent,  mo- 
tions -to  suppress  depositions,  although  permitted  to  be  made  before  the  hear- 
ing, usually  resulted,  unless  the  point  was  very  clear,  in  permitting  the  evi- 
dence to  stand  de  bene  esse,  and  reserving  the  question.  1  Hoff.  Ch.  Prac. 
496.  "  The  question,  whether  the  deposition  shall  be  suppressed,"  it  was 
remarked  by  the  Chancellor  in  Underbill  v.  Van  Cortlandt,  2  John.  Ch.  345, 
**  is  a  matter  of  discretion ;  and  in  Hammond's  case,  Dickens,  50,  and  in  De- 
brox's  case,  cited  in  1  P.  Wms.  414,  the  deposition  of  a  witness  examined 
after  publication,  was  admitted  in  the  one  case,  because  the  opposite  party 
had  cross-examined ;  and  in  the  other,  because  the  testimony  would  other- 
wise have  been  lost  forever." 

A  deposition  having  been  taken  after  a  cause  was  set  down  for  hearing  in 
the  Superior  Court  of  Chancery,  and  no  objection  having  been  made  in  that 
Court,  the  Court  of  Appeals  will  presume  that  good  cause  was  shown  for  ad- 
mitting it.  Stubbs  v.  Burwell,  2  Hen.  &  Munf.  536;  Pillow  v.  Shannon,  3 
Merger,  508. 

Exceptions  to  the  reading  of  depositions  taken  by  virtue  of  commissions 
issued  after  the  cause  in  which  they  may  be  required  is  set  down  for  hearing, 
may  be  made  at  anv  time  before  the  cause  is  gone  into,  when  called ;  after 
which  such  exceptions  would  come  too  late.  Foster  v.  Sutton,  4  Hen.  & 
Munf  401. 

See  further  as  to  irregularities  in  taking,  &c.  depositions,  and  when  they 
will  or  will  not  cause  their  rejection,  ante,  notes  to  pages  1061, 1062, 107b, 
1086,  1093, 1106 ;  Gresley  Eq.  Ev.(Am.  ed,)  147  to  154 ;  Cravens  v.  Harrison, 
3  Latt.  92  ;  Clarke  v.  Tinsley,  4  Rand.  250 ;  Stubbs  ».  Burwell,  2  Hen.  & 
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Practice  when  a  copy  of  the  order  made  upon  it,  when  drawn   up,   passed,  and 
are^eSing*"  entere<^»  mU8t  be-  served  upon  the  adverse  solicitor  (e). 

The  original  order,  passed  and  entered,  must  be  produced  at 
the  Master's  office  to  whom  the  reference  is  made,  and  a  true  copy 
thereof  left  with  him.  The  Master's  clerk  will  thereupon  give  out 
a  warrant,  which  usually  appoints  an  attendance  the  next  daj  but 
one  from  the  day  on  which  the  warrant  is  taken  out,  unless  such 
day  happens  to  be  Sunday,  in  which  case  the  attendance  will  be 
fixed  for  the  Monday.  A  copy  of  the  warrant  must  be  served 
upon  the  adverse  solicitor. 

It  is  to  be  recollected,  that,  by  the  59th  of  the  Orders  of  1828, 
every  warrant  for  attendance  before  the  Master  is  to  be  considered 
peremptory ;  the  parties  must,  therefore,  attend  at  the  time  and 
place  appointed  by  the  first  warrant,  and  then,  if  both  parties  are 
present,  upon  the  order  of  reference  and  an  office-copy  of  the  in- 
terrogatories referred  being  produced,  the  Master  proceeds  to  hear 
the  arguments  on  each  side.  If  the  adverse  party  should  not  at- 
tend the  warrant,  the  Master  (the  service  of  the  warrant  having 
been  duly  verified  by  the  oath  of  the  person  who  served  it)  will 
proceed  upon  the  reference  ex  parte  (f). 

The  Master,  having  heard  the  case,  certifies  his  opinion  upon 
it  to  the  Court ;  and  if  he  finds  an  interrogatory,  or  part  of  an  in- 
terrogatory, to  be  leading,  he  points  it  out  in  his  certificate  (g). 

The  Master's  certificate,  although  in  the  nature  of  a  report, 
does  not  require  any  application  to  the  Court  to  confirm  it ;  no 
Master's  certi-  objections  to  it,  therefore,  can  be  brought  into  the  Master's  office  ; 
dooo  not    ^B'  bowever,  does  not  preclude  the  party  from  taking  the  opinion 
require  confir-  of  the  Court  upon  the  Master's  decision,  by  exceptions  to  the  cer- 
tificate, which  are  to  be  taken  and  proceeded  upon  in  the  ordina- 
ry mode  of  excepting  to  reports  (A),  care  being  taken  not  to  file 
the  exceptions  till  the  report  has  been  filed  (•). 

If  the  Master  certifies  the  interrogatories,  or  any  of  them,  to 
be  leading,  the  next  step  is  to  have  the  depositions  taken  thereon 
suppressed. 

In  order  to  affect  this,  the  Master's  certificate  must  be  Sled,  and 


Master's  war- 
rant peremp- 
tory. 


Proceeding 
before  Master. 


Ex  parte. 


mation. 


When  inter- 
rogatories are 
certified  to  be 
leading. 


(e)  Hind.  394. 
(J)  Ibid.  395. 
(g)  Ibid. 


(A)  Vide  ante,  p.  908. 
(0  Ibid. 


Mnnf.  536 ;  Ringgold  v.  Jones,  1  Bland,  90 ;  Perine  v.  Swaine,  2  John.  Ch. 
475 ;  Underbill  v.  Van  Cortlandt,  2  John.  Ch.  345. 

A  party  is  too  late  to  move  to  suppress  a  deposition  for  irregularity  after 
having  exhibited  articles  to  discredit  the  witness.  Malone  «.  Morris,  2  Moll 
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then  an  order  may  be  obtained  as  of  course  (k)  to  "  refer  it  back   Because  the 
to  the  Master  to  expunge  the  interrogatories,  and  to  mark  the  de-  are^adinff** 
depositions  in  answer  thereto,  and  that  such  depositions  do  stand  v*^~*v~^s 
suppressed,  and  that  the  Record  and  Writ  Clerk,  or  the  Examiner 
with  whom  the  interrogatories  are  filed,  or  his  sworn  clerk,  as  the 
case  may  be,  do  attend  the  Master  with  the  interrogatories  and 
depositions  for  that  purpose."     The  order  also  refers  it  to  the 
Master  to  tax  the  costs  of  the  party  applying  in  respect  of  the  in- 
terrogatories being  leading,  and  of  the  application,  and  incident 
thereto,  and  directs  that  such  costs  be  paid  to  the  party  applying 
by  the  other  party  (/). 

The  proceedings  upon  this  order  are  the  same  as  those  upon  Upon  the  see- 
the first  reference ;  but  previously  to  acting  upon  the  order,  it  ond  reference- 
ought,  besides  the  usual  service  upon  the  solicitor  on  the  other 
side,  to  be  served  upon  the  Examiner,  (if  the  deposition  was  taken 
in  town,)  or,  (if  the  examination  was  taken  in  the  country,)  upon 
the  Clerk  of  Records  and  writs  in  whose  custody  the  depositions 
are,  who  must  attend  the  Master  with  the  depositions,  in  order 
that  the  Master  may  mark  such  of  them  as  he  considers  to  be  in 
answer  to  the  expunged  interrogatories. 

It  is  to  be  observed,  that,  if  the  Master  has  certified  all  the  in-  Where  all  the 

terrogatories  to  be  leading,  and  no  exception  is  taken  to  his  cer-  interrogatonea 

°  °'  r  are  leading; 

tificate,  all  the  depositions  taken  upon  those  interrogatories  must 

be  suppressed,  and  so  if  one  interrogatory  only  be  reported  lead- 
ing, the  deposition  to  that  interrogatory  alone  ought  to  be  sup- 
pressed, and  if  part  of  an  interrogatory  be  reported  leading,  so where 

much  only  of  the  deposition  as  relates  to  or  answers  the  leading  ?°™e  on,y  are 
part  (m). 

The  Master,  having  complied  with  the  direction  in  the  order,  Master's  certi- 
issues  his  certificate  thereof,  which  must  be  filed  in  the  Report ficate* 
Office  in  the  usual  manner  (it). 

It  is  to  be  observed,  that  after  depositions  have  been  suppressed,  Re-examina- 
becanse  the  interrogatories  upon  which  they  were  taken  are  lead-    on  °   W1 " 
ing,  the  Court  will  not  usually  permit  the  witness  to  be  examined 
again.     In  some  special  cases,  however,  a  re-examination  of  the 
witness  has  been  allowed  (o). 

When  an  objection  is  taken  to  depositions  on  the  ground  of  On  the  ground 
scandal,  either  in  the  interrogatories  and  depositions  or  in  the  de-  ?/  "candal  in 

_  toties  or  in  the 

(*)   1  Smith's  Ch.  Pr.  470;    and        (/)  1  Smiths  Ch.  Pr.470.  A^MitLmM 

vide  Osmond  v.  Tindall,  1  Jac.  G25.        (m)  Hind.  398.  «epo«w«m#. 

In  Hind.  p.  396,  it  is  laid  down,  that        (n)  Ibid. 

this  order  must  be  obtained  upon  mo-        Co)  Spence  v.  Allen,  Prec.  in  Chan. 

tion,  of  which  notice  has  been  given.  493;    Lord  Arundel  v.  Pitt,  Amb. 

Vide  etiam,  1  Tarn.  &  Yen.  237.  585. 
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For  Scandal,  positions  themselves,  the  course  of  proceeding  ib  nearly  the  same 
^eeriwiM*'  as  "P011  an  objection  because  they  are  "  leading/'  except  that,  as 
must  be  pre-  such  an  objection  brings  the  case  within  the  38th  Order  of  May, 
vioubIj  filed,  jg^  exceptions  in  writing  to  the  interrogatories  and  depositions 
must  be  filed  before  the  order  to  refer  them  to  the  Master  is  pro- 
cured (p). 
Costs  of  scan-  With  respect  to  the  costs  of  scandal  in  interrogatories  and  de- 
d&1-  positions,  if  an  interrogatory  contains,  or  leads  to,  scandal,  the 

costs  occasioned  by  it  should  be  borne  by  the  party  exhibiting  it ; 
but  with  respect  to  the  costs  of  the  depositions,  the  rule  does  not 
appear  to  be  very  accurately  definable.  We  have  seen  before  (9), 
that  in  a  case  before  Lord  Hardwicke  (r),  where  &  witness,  on  the 
execution  of  a  commission,  had  sworn  reflecting  words,  an  order 
to  fix  him  with  costs  was  discharged,  it  being  considered  the  fault 
of  the  Commissioners  to  take  down  such  depositions.  But  it  is  to 
be  observed,  that,  in  the  above  case,  the  interrogatory  did  not  lead 
to  the  scandal,  since  it  was  contained  in  the  answer  to  the  last 
general  interrogatory ;  and  it  appears  to  have  been  the  opinion  of 
the  reporter,  that  if  it  had  done  so,  it  would  have  led  to  a  different 
determination  (s). 

It  is  to  be  recollected,  that,  by  the  42nd  of  the  Orders  of  May, 
1845,  "  The  Master,  having  found  any  pleading  or  other  matter 
depending  before  the  Court  to  be  or  not  to  be  scandalous  or  imper- 
tinent, is  to  direct  by  whom  the  costs  of  and  consequent  upon  the 
reference  are  to  be  paid." 
Interrogatories      It  has  been  before  stated  that  no  objection  will  lie  to  interroga- 
fbHmpeni-      i0Ties  f°r  impertinence  alone,  unless  accompanied  by  scandal  (f). 
nence  alone ;    The  same  observation  will  apply  to  depositions,  which  can  be  re- 
-      until  the  ferred  for  scandal  only  (*).    It  seems,  however,  that  the  Court 
will,  at  the  hearing  of  the  cause,  entertain  an  application  to  refer 
interrogatories  and  depositions  for  impertinence  alone,  the  reason 
of  the  distinction  being,  that  scandal  affects  the  character,  but  im- 
pertinence only  affects  the  person,  and  the  Court  may  afterwards 
set  that  right  (x).    It  has  been  before  stated,  that,  under  Lord 
Clarendon's  Orders,  the  Examiners,  in  case  they  permit  a  witness 
to  run  into  the  impertinences  there  pointed  out,  are  to  recompense 

(p)  The  Order  directs,  "  That  no  (q)  Ante,  p.  890. 

order  is  to  be  made  for  referring  any  (r)  Anon.  2  P.  Wms.  1069. 

pleading  or  other  matter  depending  (#)  Ibid,  notis. 

before  the  Court  for  scandal  or  imper-  (t)  Ante,  p.  1049. 

tinence,  unless  exceptions  are  taken  (u)  Osmond  v.  Tindall,  Jac.  627. 

in  writing,  and  signed  by  counsel,  Vide  etiam,  Pynoent  ».  Pyncemt,  3 

describing   the  particular   passages  Atk.  557. 

which  are  alleged  to  be  scandalous  or  (x)  Osmond  ».  Tiadall,  uha  svpfa. 
impertinent." 
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the  charge  thereof  to  the  party  grieved,  as  the  Court  shall  di-  For 

The  rule  that  impertinence  only,  either  in  the  interrogatories  or  Secus,  where 
in  the  depositions,  is  not  the  subject  of  reference  before  the  hear-  j£*y  m^Jae  of 
ing,  is  liable  to  exception  in  the  case  of  impertinence  arising  from  discrediting 
the  examination  of  witnesses  to  discredit  other  witnesses,  without  other  witnes- 
a  special  order  to  authorize  it,  in  which  case  the  depositions  and 
the  interrogatories  may  be  referred  for  impertinence  either  before 
or  after  publication  (z). 

If  it  is  discovered  that  any  material  irregularity  has  taken  place 
in  the  mode  of  examining  witnesses,  either  by  the  Examiner  or  by 
the  Commissioners,  or  in  the  suing  out,  executing,  or  returning 
the  commission,  or  in  the  proper  keeping  of  the  depositions,  an 
application  should  be  made  to  the  Court  to  suppress  the  depositions. 
The  grounds  upon  which  such  applications  may  be  founded  may 
be  collected  from  the  statement  of  the  practice  contained  in  the 
preceding  Sections. 

But  though  the  Court  is,  in  general,  strict  in  insisting  upon  the  Motion  to  sup- 
punctual  observance  of  its  rules  of  practice  with  regard  to  the  ex- ^v^enfrrero- 
amination  of  witnesses,  yet,  when  it  sees  that  the  irregularity  has  larity  arisen 
arisen  from  mistake,  and  that  the  party  committing  it  has  acted from  mi,take« 
bona  fide,  it  will,  especially  in  cases  where  the  other  has  done  any 
thing  which  may  have  sanctioned  the  proceeding,  refuse  to  sup- 
press the  depositions  (1).    Thus  where  a  commission  issued  on 
the  application  of  the  plaintiff,  in  which  the  defendant  joined,  and 
under  it  the  plaintiff's  witnesses  were  examined,  after  which  it  was 
discovered  that  the  title  of  the  cause  had  been  mistaken  in  the 
commission,  upon  an  application  to  suppress  the  depositions,  Lord 
Cowper  refused  to  do  so,  but  ordered  the  Six  Clerk  to  amend  the 
commission  in  respect  of  the  title  of  the  cause,  and  directed  that 
the  plaintiffs  should  be  at  the  costs  of  the  motion,  and  also  at  the 
expense  of  sealing  a  new  commission  for  the  examination  of  the 
defendant's  witnesses  (a)  (2).    So,  as  we  have  seen,  where  a  wit- 
ness was  inadvertently  examined  without  an  order,  two  days  after 
publication  had  passed,  and  the  other  party  had  cross-examined 

(«)  Ante,  p.  1061.  (a)  Robert  v.  Millechamp,  1  Dick, 

(z)  Mill  r.  Mill,  12  Yes.  406.  22. 


(1)  See  ante,  1141,  note. 

(2)  Depositions  wrongly  entitled  cannot  be  read,  but  the  party,  who  seeks 
to  use  them,  will  be  allowed  to  have  them  re-sworn  upon  terms.  O'Hara  v. 
Creah,  2  Irish  Eq.  419. 
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him,  the  Court  would  not  suppress  his  evidence  (6).  So,  likewise, 
where  Commissioners  abroad  took  the  examination  of  witnesses 
pending  an  abatement  of  the  suit,  of  which  they  were  ignorant, 
the  depositions  were  allowed  to  stand  (c). 

Sometimes,  when  an  application  is  made  to  suppress  depositions 
on  the  ground  of  irregularity,  the  Court  will,  if  it  sees  thai  the 
ground  of  the  application  is  a  mere  slip,  endeavor  to  rectify  the 
mistake,  as  in  the  case  before  referred  to,  where  it  was  discovered, 
after  the  examination  of  the  plaintiff's  witnesses*  that  the  title  of 
the  cause  had  been  mistaken  in  the  commission,  and  the  Court  re- 
fused to  suppress  them,  but  made  an  order  for  a  new  commission 
for  the  cross-examination  of  the  plaintiff's  witnesses  and  examina- 
tion of  the  defendant's  («).  So  where  a  motion  was  made  to  sup- 
press depositions  takeu  abroad,  because  the  Commissioners  had  re- 
fused to  allow  the  defendant,  who  was  unprepared  with  cross-inter- 
rogatories, a  reasonable  time  to  prepare  them,  the  Court  refused 
to  suppress  the  depositions,  but  allowed  the  defendant  to  have  a 
new  commission,  directed  to  new  Commissioners,  for  the  cross-ex- 
amination of  the  plaintiff's  witnesses,  and  also  for  the  examination 
in  chief  of  his  own,  the  defendant  being  required  previously  to 
state  upon  affidavit  the  names  of  the  witnesses  whom  he  wishes  to 
cross-examine  (/). 

It  is  directed  by  Lord  Clarendon's  Order's  (g),  "That  no 
motion  shall  be  made  in  Court,  or  by  petition,  for  suppressing  of 
depositions  as  irrregularly  taken,  until  the  Six  Clerks,  not  towards 
the  cause,  have  been  first  attended  with  the  complaint  of  the 
party  grieved,  and  shall  have  certified  the  true  state  of  the  facts 
to  the  Court,  with  their  opinion,  if  the  attornies  or  clerks,  on 
either  side,  shall  not,  for  the  ease  of  their  clients,  agree  before 
them,  for  which  purpose  a  rule  for  attendance  of  the  Six  Clerks, 
in  such  case,  shall  be  entered  of  course  with  the  Registrar,  at  the 
desire  of  the  party  complaining." 

It  does  not,  however,  appear  that  this  Order  has  been  recently 
acted  upon,  and  the  practice  seems  to  be  for  the  party  complaining 
to  apply  at  once  to  the  Court,  by  special  motion,  stating  the  facta 
upon  which  he  relies  by  affidavit,  or  upon  the  certificate  of  the 
Commissioners,  (the  facts  of  which  must,  however,  be  verified  by 
affidavit,)  for  an  order  to  suppress  the  depositions ;  and  then  if 
the  Court  shall,  upon  hearing  the  case,  entertain  any  doubt  as  to 

(b)  Hammond  v. ,  1  Dick.  50  ;    22. 

ante,  p.  1067.  (/)  Campbell  *.  Scougal,  19  Vet. 

(c)  Sinclair  v.  James,  1  Dick.  277.    55$.    Vide  etiam,  Cholmondeiej  v. 
id)  Robert  v.  Millechamp,  1  Dick.    Clinton,  2  Mer.  81 ;  and  Brydges  ». 

22.  Branfill,  12  Sim.  334. 

(e)  Robert  v.  Millechamp,  1  Diok.        (jg)  Beames'i  Ord.  194. 
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the  practice,  it  will  either  refer  it  to  the  Master  to  certify  the  For 

practice,  or  require  the  Clerks  of  Records  and  Writs  to  do  so  (A),  ^r^^ 

It  seems  that  where  an  application  is  made  to  suppress  a  depo-  On  the  ground 
sition,  upon  the  ground  that  the  witness  has  disclosed  matters  ^^^J^ 
which  came  to  his  knowledge  in  his  character  of  legal  adviser  of  matters  which 
the  party  applying,  the  course  of  the  Court  is^  to  refer  it  to  the  cam#  to  hi» 
Master  to  inquire,  and  state  to  the  Court  which  of  the  matters  legal  adviser. 
contained  in  the  depositions  came  to  the  witness's  knowledge  in 
that  character  (t). 

Although  the  general  time  for  applying  to  the  Court  to  suppress  When  applies- 
depositions  is,  after  publication  has  passed,  because  before  publi-  m°ad  ™*y 
cation  the  parties  hare  seldom  an  opportunity  of  knowing  whether 
any  grounds  exist  for  such  an  application  or  not ;  it  is  not,  how- 
ever, absolutely  necessary  to  wait  till  that  period  of  the  cause. 

If  a  ground  for  suppressing  depositions  c»  Ije  made  to 
appear,  the  Court  will  make  the  order,  although  publication  has 
not  passed.  In  Shaw  v.  Lindsey  (&),  Lord  Eldon  said,  "  In 
whatever  way  the  knowledge  of  the  fact  reaches  the  Court, 
whether  from  a  Commissioner,  (and  I  think  it  is  not  incompetent 
to  a  Commissioner  to  disclose  it,  or  even  from  an  eaves-dropper ,) 
the  Court,  having  knowledge  of  the  feet,  must  act  upon  it "  (/). 

In  that  case,  the  deposition  had  been  taken  from  a  witness  who 
had  brought  the  same  ready  prepared.  In  Spence  v.  Allen  (i»), 
depositions  appear  to  have  been  suppressed  before  publication, 
because  the  interrogatory  on  which  they  were  taken  was  leading. 

It  appears  that,  in  an  anonymous  case  in  Ambler,  which  has 
been  before  referred  to  (it),  in  which  the  Court  made  an  order  to 
suppress  a  deposition,  because  the  whole  had  been  written  down 
by  the  attorney,  before  it  was  taken  in  the  exact  form,  the  motion 
was  made  before  publication  was  passed  on  the  certificate  of  the 
Commissioners  before  whom  the  examination  took  place,  stating 
the  facts  (o). 

When  the  order  for  suppressing  depositions  has  been  made,  it  Method  of 
should  be  annexed  to  the  depositions ;   and  according  to  ancient  suppressing. 
practice,  the  suppressed  depositions  should  be  inscribed  —  "  Sup* 
pressed  by  order,  date"  &c,  and  the  clerks  in  Court  should  set 
their  signatures  thereto  (p). 

(A)  Campbell  v.  Scougal,  19  Yes.  Spencer,  6*  Bear.  135. 
555.  (m)  Preo.  in  Chano.  493. 

(t)  Sandford  v.  Remington,  2  Ves.        (n)  Ante,  p.  1063. 
J.  189.  (o)  Vide  Mr.  Blunts  edit,  of  Am- 

(ft)  15  Yes.  381.  bier,  p.  259,  n.  4. 

(J)  Vide  etiam,  Ferry    v.  Fisher,        (p)  1  Turn.  &' Yen.  237. 
cited  ibid.  382;  and  Lord  Mostyn  v. 
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Re-Examina-      in  general,  where  the  Court  makes  an  order  to  suppress  depo- 
Witnesses.     sitions  on  the  ground  of  irregularity,  it  will,  when  the  irregularity 
v^~-v^<'  has  been  unintentional,  permit  a  re-examination  of  the   same 
tioiTof  witnes-  w^nesse8>  even  though  publication  has  passed  (q)  ;  but  it  seems 
sea  after  sup-    that  a  re-examination  will  only  be  permitted  upon  the  condition 
pressing  their   0f  tjje  p^y  applying  paying  the  costs  of  the  former  irregular 
,   depositions  (r).      If  publication  has  not  passed,  and  the  commis- 
sion under  which  the  witnesses  were  originally  examined  has  not 
been  returned,  the  re-examination  may  be  before  the  same  Com- 
missioners (5).       And  it  may  be  observed,  that  upon  the  re-ex- 
amination it  is  quite  irregular  for  the  Examiner  to  adopt  the 
depositions  made  upon  the  former  examination  of  the  witness  (/). 
The  re-examination  must,  however,  in  all  cases,  be  upon  the 
same  interrogatories  (ti),  unless  the  suppressal  has  been  on   ac- 
count of  the%  interrogatories  being  leading,  in  which  case  it  must 
be  upon  a  new  set  of  interrogatories,  to  be  settled  by  the  Mas- 
ter (z). 
Mast  be  upon       When  the  same  witnesses  are  to  be  re-examined  upon  the  same 
rogatories!11""  interrogatories,  it  must  form  part  of  the  order  that  they  may  be 
cross-examined  upon   the    same    cross-interrogatories;    and   in 
Perry  v.  Silvester  (y),  where  depositions  were  suppressed  on  the 
ground  of  irregularity,  the  Court  ordered  that  the  plaintiff  should 
be  at  liberty  to  exhibit  the  same  interrogatories,  for  the  examina- 
tion of  the  same  witnesses  for  himself,  and  the  same  interrogato- 
ries for  the  cross-examination  of  the  same  witnesses  for  the  de- 
fendant, as  those  upon  which  the  several  witnesses  had  been  ex- 
amined and  cross-examined  by  the  plaintiff;  and  it  was  held  to 
be  necessary  that  all  the  witnesses  who  had  been  examined  and 
cross-examined  before,  and  whose  depositions  had  been  suppress- 
ed, should  be  both  examined  and  cross-examined  again. 

In  Cholmondeley  v.  Clinton  (z),  where,  an  application  was 
made,  on  behalf  of  some  of  the  defendants,  to  suppress  the  depo- 
sitions of  certain  defendants,  which  had  been  taken  on  the  part  of 
the  plaintiff,  on  the  ground  that  no  notice  of  their  examination 
had  been  served  upon  the  clerks  in  Court  of  the  defendants  mak- 
ing the  application,  upon  its  being  shown  that  the  omission  to 
give  the  notice  arose  from  a  mistake  of  the  plaintiff's  solicitor, 

(q)  Healy  v.  Jagger,  3  Sim.  494.  (11)  Perry  t>.  Silvester,  Jac.  83. 

(r)  Chameau   v.  Riley,  6  Beav.  (z)  Spence  v.  Allen,  Prec.  in  Cha. 

419.  493 ;  1  Eq.  Ca.  Ab.  232 ;  Lord  Aran- 

(*)  Shaw  v.  Lindsey,  15  Vea.380.  del  v.  Pitt,  Amb.  585. 

(t)  Atty.-Gen.   v.  Nethercote,  10  (y)  Jac.  83. 

Sim.  311.  (1)  2  Mer.  81. 
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who  had  given,  at  the  Examiner's  office,  the  name  of  the  clerk  in      Effect  of 

Court  for  other  defendants,  as  that  of  the  clerk  in  Court  for  all    tXESSoS 

the  defendants,  Lord  Eldon  gave  the  defendants  the  option  of  v^^n/-^' 

either  permitting  the  plaintiff  ta  re-examine  the  same  witnesses, 

or  of  allowing  the  depositions  to  stand,  with  liberty  for  them  to 

cross-examine  those  witnesses  and  to  examine  others. 

It  seems,  however,  from  what  fell  from  the  Court  in  the  above  - — hi*  wiH  3 

.         .      _.  ...  _  _  not  be  allowed 

case,  that  the  Court  will  not  older  a  re-examination  of  witnesses  aniera  m  case8 

in  a  case  of.  this  nature,  unless  it  is  satisfied  that  the  irregularity  of  mistake. 

or  mistake  which  forms  the  ground  for  suppressing  the  deposition, 

was  a  mere  slip  and  was  perfectly  unintentional  (a). 

Although  the  general  rule  is,  that,  after  depositions  have  been  Effect  of  rap- 
suppressed,  they  can  never  be  used  in  the  cause,  Lord  Eldon  is  re-  J^Som 
ported  to  have  said,  in  Shaw  v.  Lindsey  (6),  "  Though  the  Court 
does  give  this  sort  of  direction,  (viz.  to  suppress  the  depositions,) 
if  it  should  happen  that  the  witness  could  net  be  examined  again, 
the  objection  does  not  go  the  length  of  preventing  the  Court's 
directing,  hereafter,  that  the  deposition,  may  be  opened,  if  ne* 
cessity  should  require  that  the  rule  may  be  dispensed  with." 

Jt  seems,  also,  that  the  rule  must  be  further  qualified  by  limit*  Deposition* 
ing  it  to  prevent  the  depositions  being  read  against  the  party  mov-  to  0q6  p^y 
ing  to  suppress  them,  only,  unless  all  the  other  parties  to  the  bQt  not  **  to 
cause  have  been  served  with  notice  of  the  motion.     Thus,  where  JJJL  to'the6" 
an  order  was  made  upon  the  application  of  one  defendant,  without  order, 
notice  to  the  other,  for  the  suppression  of  the  plaintiff's    depo- 
sitions, (on  the  ground  that  they  had  been  taken  before  replica- 
tion,) with  liberty  to  the  plaintiff  to  re-examine  his  witnesses  upon 
the  interrogatories  already  filed,  and  the  other  defendants,  at  the 
hearing,  objected  to  the  new  depositions,  because  the  only  depo- 
sitions to  which  they  were  parties,  were  those  which  had  been 
suppressed  by  the  order ;  Sir  J.  Leach,  M.  R.,  allowed  the  objec- 
tion, and  adjourned  the  cause,  in  order  that  the  plaintiffs  might 
apply  to  the  Court  to  have  the  order  varied),  by  converting  it  into* 
an  order  to  suppress  the  deposition  as  to  the  defendant  who  had 
obtained  the  order  only  (c). 

(«)  Healy  v.  Jagger,  3  Sim.  494.      Stanton,  1  P.  Wmi.  415. 
(t)  15  Vei.  381.    Vide  etiam,  De-        (c)  Healy  v.  Jagger,  3  Sim.  494. 
brox  v. ,  cited  in  Copeland  v. 
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Section  IX. 

Reexamination  of  Witnesses. 

In  what  cases      The  Court  is  always  desirous  that  the  examination  of  witnesses 
permitted.        should  be  completed,  as   much  as  possible,   uno  actu,  and  that, 
whenever  it  can  be  accomplished,  no  opportunity  should  be  afford- 
ed,  after   a  witness  has    once  signed  his  deposition   (d),  and 
"  turned  his  back  upon  the  Examiner "  (e)9  of  tampering  with 
him,  and  inducing  him  to  retract  or  contradict  or  explain   away 
what  he  has  stated  in  his  first  examination  upon  a  second ;  but, 
notwithstanding  this  unwillingness  to  allow  a  second  examination 
of  the  same  witness,  there  are  cases  in  which,  if  justice  requires 
that  a  second  examination  of  the  same  witnesses  should  take  place, 
an  order  will  be  made  to  permit  it. 
When  deposi-       Thus,  as  we  have  seen,   where  the  whole  depositions  of  the 
tions  have        witnesses  in  a  cause  are  suppressed,  on  account  of  some  irregu- 
pres8edPfor       1****7  m  the  conduct  of  the  cause,  or  in  the  examination  of  the 
irregularity,     witnesses,  the  Court  will,  when  it  is  satisfied  that  the  irregularity 
has  been  accidental  and  unintentional,  direct  the  witnesses  to  be 
re-examined   and  cross-examined    upon  the    original  interroga- 
tone.  (/)  (1). 
Because  inter-      The  cases,  however,  in  which  the  Court  will  permit  the  re-ex- 
rogatones         animation  of  the  same  witnesses  after  publication,  are  not  confined 
to  those  in  which  the  original  depositions  have  been  suppressed 
for  irregularity  ;  it  has,  as  we  have  seen,  permitted  it  to  be  done 
in  a  special  case,    where  the  depositions  had  been  suppressed, 
because  the  interrogatories  upon  which  they  were  taken  were 
leading  (g). 
or  where       But,  even  where  the  original  depositions  have  not  been  suppress* 

some  impor-     ed,   the  Court  has  frequently  made  an  order,  after  publication,  for 

tant  fact  has       «  .       .  ~     .  »       .  «.  . 

been  omitted    tne  re-examination  of  witnesses,  for  the  purpose  of  proving  some 


in  the  original 

1 
(/)  Ante,  p.  1147.  586. 


depositions.  (4  Beames's  Ord.  74.  (?)  Ante,  p.  1 143.    Vide  Spence  v. 

(e)  Lord  Abergavenny  v.  Powell,    Allen,  Prec.  in  Chan.  493 ;  1  Eq.  Ca. 

1  Mer.  130.  Ab.  232 ;  Lord  Arundel  v.  Pitt,  Amb. 


(1)  Fresh  interrogatories  and  a  re-examination  have  been  permitted  after 
publication,  where  depositions  have  been  suppressed  from  the  interrogatories 
being  leading,  or  for  irregularity,  or  where  it  has  been  discovered,  that  a 
proper  release  has  not  been  given,  to  make  a  witness  competent.  Wood  t. 
Mann,  2  Sumner,  316. 
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fact  which  has  been  omitted  to  be  proved  upon  the  original  de- In  wnat  Cttses 
position.  This  is  frequently  done  upon  inquiries  in  the  Master's  ^^^^^^^ 
office,  under  decrees  (A) ;  and  even  before  the  cause  has  been 
heard,  the  Court  will  entertain  applications  for  the  purpose  of  al- 
lowing fresh  interrogatories  to  be  administered  to  witnesses  who 
have  been  already  examined  in  the  cause.  Thus,  in  Cox  v. 
Allingham  (i),  liberty  was  given  to  the  plaintiff,  upon  petition,  to 
exhibit  an  interrogatory  before  the  Examiner,  for  the  examination 
of  his  solicitor,  (who  had  been  before  examined,)  as  to  the  loss 
of  a  deed  which  had  been  omitted  to  be  proved  by  mistake ; 
and  if  liberty  is  given  to  a  party  to  exhibit  further  interroga- 
tories for  the  examination  of  witnesses,  he  may  re-examine  a 
witness  whom  he  has  examined  before,  but  not  to  the  same 
matter  (k). 

So  also,  in  a  case  in  Ireland,  before  Sir  A.  Hart,  L.  C,  where 
a  witness  had  mistaken  his  own  age,  upon  a  motion,  after  publica- 
tion, for  liberty  to  re-examine  him,  his  Lordship  made  an  order 
that  he  should  attend  the  Examiner,  and  that  the  Examiner  should 
certify  whether  the  attention  of  the  witness  was  sufficiently  called 
to  the  point  of  age  (/).  So  in  a  case  before  Lord  Lyndhurst,  L. 
C.  B.,  where  it  was  discovered,  after  publication,  that  a  witness 
had  omitted  to  answer  some  parts  of  the  interrogatories  exhibit- 
ed for  his  examination,  leave  was  given  to  re-examine  him  be- 
fore the  Examiner  (m).  And  in  Bridge  v.  Bridge  (n),  where  the 
Examiner  had  omitted  to  take  down  the  deposition  of  a  witness, 
on  behalf  of  the  plaintiff,  to  part  of  an  interrogatory,  the  V.  C. 
of  England  made  an  order  that  the  plaintiff  should  be  at  liberty 
to  re-examine  the  witness  to  the  part  of  the  interrogatory  men- 
tioned, and  that  the  defendant  should  have  liberty  to  cross-exam- 
ine him. 

In  a  case  before  Lord  Erskine  (o),  an  order  was  made,  on  the  On  the  appli- 
application  of  the  witness  himself,  after  publication,  for  his  re-  ne^him«eif!* 
examination  as  to  a  point,  upon  which  it  appeared,  by  his  affidavit, 
he  had  made  a  mistake.  The  order,  however,  was  confined  to 
permit  his  re-examination  as  to  that  particular  point  only,  and  it 
directed  that  the  other  side  should  have  an  opportunity  of 
cross-examining  him. 

i 

(A)  Vide    post,  "  proceedings   in  (V)  Byrne  v.  Frere,  1  Moll.  396. 

Master's  Office."  (m)  Potts  v.  Cnrts,  Younge,  343. 

(t)  Jac.  337.  (u)  6  Sim.  352. 

"~  Turner  v.  Trelawney,  9  Sim.  (©)  Kirk  v.  Kirk,  13  Ves.  286. 


J? 
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In  what  Cases.     It  is  to  be  remarked,  that  the  Court  will  not  only  entertain  an 
oJ^^te^Jton  application  for  this  purpose,  after  publication  has  taken  place  in 
at  the  hearing,  the  cause,  but  will  even  at  the  hearing,  where  the  defect  in  the 
evidence  of  a  particular  witness  has  not  been  discovered   before, 
permit  the  cause  to  stand  over,  to  enable  the  party  lo  make  an  ap- 
plication to  the  Court  for  permission  to  re-examine  the  witness  ; 
thus,  in  Cox  *>.  Allingham  (p),  where  the  plaintiff  was  prevented, 
by  the  decision  of  the  Court,  from  reading  a  document  which  had 
been  stated  in  the  bill,  and  admitted  by  the  answer,  because  the 
admission  was  'coupled  with  a  reference  to  the  document  itself, 
the  Court  allowed  the  case  to  stand  over,  in  order  to  afford  the 
plaintiff  an  opportunity  of  making  an  application  to  the  Court,  for 
leave  to  examine  his  solicitor,  who  had  been  before  examined,  as 
to  the  loss  of  the  document. 
Amendment  of     Sometimes,  in  cases  of  4  this  nature,  the  Court,  instead  of  hav- 
depositions,  in  ing  the  witness  re-examined,  will,  if  the  mistake  involves  only  a 
^il^afle8per*  verbal  alteration,  permit  the  original  deposition  to  be  amended 
(1).     Thus,  in  Rowley  o.  Ridley  (q),  the  deposition  of  a  witness 
was  ordered  to  be  amended  by  the  alteration  of  a  date,  it  being 
clear,  from  the  evidence,  that  the  insertion  of  the  date  in  the  de- 
position was  the  efieet  etf  a  mistake,  though  it  did  not  appear 
whether  the  mistake  originated  with  the  Commissioners  or  their 
clerk,  or  with  the  witness  himself.    A  similar  order  was  made, 
under  like  circumstances,  in  Griells  c.  Gansell  (r). 
In  what  cases       It  is,  however,  to  be  observed,  that,  before  the  Court  makes 

the  Court  will  ^  order  either  for  the  re-examination  of  a  witness,  or  for  amend- 
order  the  at-  ...         «.  . ,.  .„  ... 

tendance  of      ing  *  deposition  after  publication,  it  will  examine  very  strictly  into 

the  witness  the  circumstances  of  the  case  ;  and  if,  upon  such  examination,  it 
&miner<  is  not  satisfied  that  the  error  has  been  wholly  accidental,  or  the 
effect  of  mistake  or  omission,  either  on  the  part  of  the  witness  or 
of  the  Examiner,  it  will  refuse  the  application  (*).  And,  in  gen- 
eral, before  making  an  order  for  the  amending  of  the  deposition, 
it  will,  unless  the  case  is  very  clear,  examine  both  the  witness  and 
the  Examiner  (*). 

Depositions  In  all  the  cases  where  a  oorrection  has  been  permitted  in  the 

must  be  re- 
sworn. (»)  Jac.  337.  (0  Ibid.   Griells  v.  Gansell,  2  P. 


(q)  1  Cox,  281 ;  2  Dick.  677,  S.  C.    Wins.  646 ;   Darling  •.  Stamford,  1 
(r)  2  P.  Wrai.  646.  Dick.  358 ;  Penderel  v.  Penderel,  Kel. 

(*)  Ingram  v .  Mitchell,  5  Ves.  299.    25. 


(1)  After  publication  passed  and  the  cause  set  down  for  hearing,  the  de- 
position of  a  witness  was  allowed  to  be  amended  on  examination  of  the  wit- 
ness by  the  Court,  he  being  aged  and  very  deaf,  and  a  mistake  made  in  tak- 
ing down  his  testimony  by  the  examiner.    Denton  v.  Jackson,  1  John.  Cb. 
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deposition  itself,  a  direction  that  the  witness  should  reswear  his  IQ  what  Cases. 
depositions  after  the  alteration,  has  formed  part  of  the  order.  v.^-v^^' 

It  was  stated  by  Lord  Hardwicke,  in  Bishop  v.  Church  («),  Re-examina- 
that  the  Court  had  sometimes  directed  a  witness  to  attend  per-  £on  ^ .***e 
sonally  when  it  had  a  doubt ;  but  in  that  case  the  witness,  having 
spoken  so  generally  in  his  depositions  as  to  leave  a  doubt  in  his 
mind  upon  a  particular  point,  he  refused  to  proceed  in  the  cause 
till  the  witness  had  been  examined  upon  interrogatories  before  the 
Master. 

It  is  to  be  noticed,  that  an  order  to  re-examine  a  witness,  for  °rder  not  in 
the  purpose   of  supplying  a  defect  in  his  former  examination,  &fae  pubhca- 
will  not,  in  general,  be  made  before  publication  has  passed  in  tion. 
the  cause ;  the  reason  of  whicti  is  the  difficulty  the  Court,  with- 
out seeing  the  depositions,  would  have  in  coming  to  a  correct 
conclusion  as  to  the  propriety  of  granting  or  refusing  the  appli- 
cation. 

Thus,  in  Lord  Abergavenny  v.  Powell  (z),  a  motion  was  made 
that  a  witness,  who  had  been  examined  on  the  part  of  the  plaintiff, 
might  be  permitted  to  go  before  the  Commissioners,  (who  were 
still  sitting,)  with  liberty  to  explain  and  correct  his  former  evi- 
dence. It  appeared,  by  the  affidavit,  filed  in  support  of  the  mo- 
tion, that  the  witness  was  very  infirm,  nearly  eighty  years  old, 
and  had,  a  short  time  previously  to  his  examination,  met  with  an 
accident,  in  consequence  of  which  he  was  fearful  that  he  had 
misunderstood  the  purport  of  some  of  the  questions  asked  him, 
and  had  returned  incorrect  answers ;  also,  that  he  did  not  state  a 
circumstance  which  had  been  since  brought  to  his  recollection, 
which  he  understood  might  be  material  in  explaining  the  matter  in 
dispute  between  the  parties ;  but  Lord  Eldon  refused  the  applica- 
tion, observing,  that  he  was  unable  to  determine  whether  the  evi- 
dence intended  to  be  added  was  explanatory  of  the  former,  or  in 
itself  new  evidence. 

So  where  a  witness,  after  having  been  examined  on  the  part  of 
the  plaintiff,  saw  a  written  paper  in  the  possession  of  the  defend- 
ant, which  was  at  variance  with  his  testimony,  and  an  application 
was  thereupon  made  to  the  Court,  before  publication,  for  leave  to 
re-examine  him  in  order  to  correct  his  former  evidence ;  the  ap- 
plication was  not  granted  (y).    A  similar  motion  made  before 

(«)  S  Ves.  100.  Randal  t>.  Richford,  1  Ch.  Ca.  35. 

(z  1  Mer.  131.  Sed  vide  contra,  Kirk  v.  Kirk,  13  Ves. 

(V)  Bott  «.  Birch,  5  Mad.  66.  Vide  280. 
etuun,  Aabee   v.  Shipley,  ib.  467; 
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After  Public*-  Lord  Cottenham  was   also   refused ;   but  his  Lordship  having 
n^pn^^x  suggested,  that  the  more  regular  course  would  have  been  to  make 
the  motion  after  publication,  because  then  the  Court,  having  seen 
the  depositions,  would  know  exactly  what  had  been  deposed,  and 
could  have  judged  what  ought  to  be  done,  and  said,  that  if  the 
case  should  be  brought  before  him  in  that  manner,  he  might  per- 
haps relieve  the  plaintiff  from  the  difficulty  in  which  he  was 
placed ;  the  motion  was  renewed  after  publication  had  passed ; 
when  his  Lordship  made  an  order  that  the  plaintiff  should  be  at 
liberty  to  re-examine  the  witnesses  to  the  same  interrogatory, 
the  defendants  having  also  liberty  to  cross-examine  them,  and  the 
plaintiff  paying  the  costs  of  the  application  (»). 
Before  publi-        The  reader  is  reminded  here,  that  it  has  been  before  staled, 
tedin Examin-  ^at  where  the  examination  of  a  witness  is  before  an  Examiner, 
er's  office.        either  party  may,  up  to  the  period  of  publication,  exhibit  new 
interrogatories  for  the  further  examination  of  the  same  or  of  other 

But  not  after    witnesses  there,  without  an  order  to  warrant  it ;  bat  that  when  a 
witness  has 

concluded  his  commission  is  taken  out,  the  practice  has  hitherto  been  differ- 
examination;  eai  (ay  jt  j^  however,  to  be  here  observed,  that  the  power  of 
exhibiting  additional  interrogatories  for  the  further  «**»min»tjnn 
of  a  witness  already  examined  before  the  Examiner  is  confined 
to  the  period  of  a  witness  being  under  examination.  If  the 
examination  of  the  witness  has  been  closed,  and  he  has  perfected 
and  signed  *  bis  deposition,  (although  he  may  be  permitted  to 
perfect  his  deposition  in  some  oircumstance*  of  time  or  the  like, 
or  by  correcting  a  sum  upon  view  of  any  deed,  book,  or  writing, 
to  be  shown  to  the  Examiner  (6),)  he  cannot  be  again  exanuned 
— -unlaw  by  on  ^jf  0f  ^  p^y  producing  him  without  an  order  of  the 
Court ;    and  it  seems  that  such  order  oaunot  be  obtained,  unless 

upon  am-  upon  affidavit  that  the  witness,  if  he  has  been  cross-examined,  has 

davit  that  he  not  communicated  the  effect  of  his  cross-examination  to  the  party 
municated  the  examining  in  chief  (c).  Nor  will  such  an  order  be  made*  at  least 
effect  of  hb  before  publication,  for  the  purpose  of  permitting  a  witness  to  alter 
^**xamma"  or  explain  what  he  has  stated  upon,  his  first  examination,  although 
he  may  be  re-examined  as  to  different  matter  (</). 

bathe  But  although  a  witness,  after  he  has  closed  his  examination, 

£Sbythem    cannot  be  reexamined,  on  behalf  of  the  party  producing  him, 


opposite  party; 


(z)  Stanney  v.  Walmsley,  1  M.  &  (c)  Cockerell  v.  Cholmeley,3  Sim. 

C.  961.  313. 

(a)  Ante,  p.  1052.  Videetiam,  An-  (d)  Turner  v.  Trelawney,  9  Sim. 

drew*  v.  Brown,  1  Eq.  Ca.  Ab.  233.  453. 

(*)  Ante,  p.  1063. 
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without  an  order,  he  may,  if  he  has  been  examined  before  the  Before  Publi- 

Examiner,  be  examined  again  by  tb?  adverse  party  without .  an  vJJlJ^IL, 

order  («).    He  is,  in  fact,  in  such  case,  a  new  witness  for  the eii^ex 

other  party  proposing  to  re-examine  him,  and  may  not  only  be  before  the 

examined  by  such  party,  but  may  be  cross-examined  by  the  party  Examiner» 

originally  producing  him.      The  same  rule  will  also  apply  to  "TT or  ^efore 

examraations  under  a  commission,  where  a  witness  who  has  been  sioner. 

examined  by  one  party  may  afterwards  be  examined  by  the  other 

party,  in  chief,  as  his  witness,  without  an  order,  provided  such 

examination  be  upon  interrogatories  which  have  been  produced 

before  the  Commissioners  were  sworn.     When  it  is  necessary  to 

examine  him  upon  fresh  interrogatories,  an  order  to  that  effect 

must,  as  we  have  seen,  be  first  obtained  (/).    Thus,  where  a  ^^l^Z^' 

motion  was  made  on  the  part  of  the  defendant,  that  he  might  be  are  necessary. 

at  liberty  to  exhibit  fresh  interrogatories  for  the  examination  of 

the  plaintiff's  witnesses  in  the  suit,  on  the  ground  that,  after  the 

witnesses  had  been  examined,  it  was  discovered  that  they  were 

interested,  Sir  Thomas  Plumer,  V.  C,  made  the  order  (g)t  which 

was  afterwards  confirmed  on  appeal  (A). 

It  is  to  be  observed,  also,  that,  in  the  above  case,  a  new  com-  Witness  ex- 

•  *     .»  *      «  •         «  •       «       amined  before 

mission  was  necessary  for  the  purpose  of  taking  the  examination  Commissioner 

of  the  witnesses  to  the  interrogatory.     But  even  if  no  new  com-  cannot  be  ex- 
•  mission  had  been  required,  it  would  have  been  necessary  to  have  Examiner     ° 
obtained  an  order  for  the  exhibition  of  the  interrogatory  before  without  order ; 
the  Examiner ;  for,  as  we  have  seen  before,  the  rule  of  the  Court 
is,  that  if  a  witness  has  been  examined  by  Commissioners  in  the 
country,  he  cannot  be  examined  again  before  the  Examiner,  with- 
out a  special  order  (•).    It  may  be  noticed  in  this  place,  that,  in  a 
case  before  Lord  Cowper  (£),  this  rule  appears  to  have  been  de- 
parted from;  but  it  was  in  consequence  of  the  plaintiff  having unless 

practised  a  trick  upon  the  defendant,  who  had  procured  witnesses  w^r ^"been 
to  attend  the  execution  of  a  commission  for  the  purpose  of  proving  practised, 
a  will,  but,  not  having  the  will  at  the  commission,  he  declined  to 
examine  them.  The  plaintiff,  however,  examined  them  as  to  sev- 
eral matters,  and  the  defendant  afterwards  examined  them  in  the 
office,  without  leave  of  the  Court ;  and,  upon  a  motion  being 
made,  on  the  part  of  the  plaintiff,  to  suppress  the  depositions  taken  » 

on  the  part  of  the  defendant,  for  irregularity,  the  Lord  Chancellor 

(e)  Vaughan  v.  Worrall,  2  Mad.  •    (h)  2  Swanst.  395 ;  and  see  Selway 

m.  v.  Chappell,  12  Sim.  1052. 

(/)  Ante,  p.  1052.  (*)  Vide  ante,  p.  859. 

(g)  Vaughan  v.  WorraU,  ubi  sup.  (k)  Pearson  v.  Rowland,  3  Swanst. 
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Order  for  re- 
examination. 


Before  Publi-  refused  it,  because  of  the  inconTenience  which  would  result  from 
the  precedent  which  his  granting  it  would  establish,  viz.,  "  that 
one  party  might  trick  the  other  out  of  his  evidence  bj  asking  his 
most  material  witnesses  two  or  three  immaterial  questions,  when 
he  finds  him  not  fully  prepared  to  examine  them,  and  then  telling 
him,  you  must  examine  them  now  or  never." 

It  is  to  be  mentioned  here,  that  where  the  Court  makes' an  order 
for  permitting  the  re-examination  of  witnesses,  it  is  always  coupled 
with  a  direction  that  the  other  side  shall  have  liberty  to  cross- 
examine  them  (/),  and  that  the  proceedings  upon  such  reexami- 
nation are  subject  to  the  same  rules  as  those  upon  ordinary 
examination.  In  Bridge  v.  Bridge  (»),  however,  the  V.  C.  of 
England,  upon  making  an  order  for  re-examination  of  a  witness 
to  part  of  an  interrogatory,  (his  deposition  as  to  which  the  Exam- 
iner had  omitted  to  take  down,)  made  it  part  of  the  order,  "  that 
publication  should  pass  immediately  after  the  examination,  or  cross- 
examination  (if  any)  should  be  concluded,  and  that  the  cause  should 
be  adjourned,  with  liberty  to  the  plaintiff  to  apply  to  have  it  restor- 
ed to  the  paper  when  publication  should  have  passed" 


Section  X. 


Examination  of  Witnesses  after  Publication. 


Mast  be  bv  After  the  depositions  of  witnesses  have  been  published  and 

special  order ;  rea(j  ^y  the  parties,  a  new  witness  cannot  be  examined  without  an 
order  of  the  Court,  which  will  not  be  granted  unless  warranted 
- —  unless  it   by  special  circumstances  (n)  (1),  except  for  the  purpose  of  prov- 
prove  exhibit    inS  an  exhibit  viva  voce  at  the  hearing,  in  which  case,  as  we  have 

viva  voce. 

)   Vide  order  in  Coz  v.  Ailing-        (m)  6  Sim.  352. 
ham,  Jac.  345 ;  Stanney  v.  Wilms-        (n)  Willan  v.  Willan,  19  Ves.  590- 

ley,  1  M.  &.  C.  361.  592. 

(1)  Hamersley  v.  Lambert,  2  John.  Ch.  432. 

It  seems  that  new  testimony  may  be  taken  after  publication,  to  facts  and 
conversations,  occurring  after  the  original  cause  is  at  issue  and  publication 
has  oassed.  The  Court  may,  in  the  exercise  of  a  sound  discretion,  allow  the 
inti'.duction  of  newly-discovered  evidence  of  witnesses  to  facts  in  issue  in 
the  cause,  after  publication  and  knowledge  of  the  former  testimony  and 
even  after  the  hearing.  But  it  will  not  exercise  this  discretion  to  let  in 
merely  corroborative  testimony.     Wood  v.  Mann,  2  Sumner,  316. 
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seen,  an  order  for  the  examination  of  the  witness  may  be  obtained  In  *hat  cases 
on  motion  or  petition  of  course  (o)  (1).  \^~v^s 

An  order  for  the  examination  of  a  fresh  witness  after  publica-  ^ot  gra„ted 
tion,  except  it  be  for  the  purpose  of  discrediting  a  witness  already  without  diffi- 
examined,  is  not  obtained  without  great  difficulty  ( p).  Cases,  cu  ty' 
however,  do  frequently  occur,  in  which  the  Court  will  allow  the 
examination  of  witnesses  after  the  depositions  have  been  seen ; 
and  even  at  the  hearing  of  the  cause,  leave  has  been  given  to  the 
parties  to  examine  witnesses  to  facts  which  have  been  omitted  to 
be  proved  in  the  ordinary  coarse.  This,  as  we  have  seen,  has  been 
frequently  done  in  the  case  of  wills  disposing  of  real  estates  (q), 
but  the  practice  is  not  confined  to  those  cases,  and  other  cases  have 
already  been  mentioned  in  which  the  Court  has  permitted  such 
examinations  as  to  different  points,  either  by  order  made  at  the 
hearing,  or  upon  petition  or  motion,  supported  by  proper  affidavits 
(r).  In  addition  to  which  it  may  be  stated,  that  an  order  for  this 
purpose  may  be  obtained,  even  where  the  same  point  has  been 
examined  to  before.  Thus,  in  the  Court  of  Exchequer,  an  order 
was  made  by  Lord  Chief  Baron  Alexander,  after  publication  and 
before  hearing,  to  examine  two  additional  witnesses,  (one  only 
having  been  examined),  to  prove  the  execution  of  a  will  (s)  ;  and 
so  where  witnesses  had  been  examined  to  prove  the  defendant's 
•  handwriting  to  a  receipt  for  stock,  had  said  they  did  not  believe 
it  to  be  his  handwriting ;  the  V.  C.  of  England  considering  such 
deposition  to  be  rather  a  testification  of  ignorance  than  a  denial  of 
the  fact,  granted  the  motion  on  payment  of  costs  (t). 

In  Newland  v.  Horsman  («),  an  order  was  made  for  the  exam- 
ination of  witnesses  abroad,  upon  new  matter  stated  at  the  hearing, 
and  not  in  issue  before,  upon  terms  of  not  delaying  an  action  di- 
rected to  be  tried  at  Law  j  and  in  Gage  v.  Hunter  (x),  leave  was 
given,  after  publication  to  examine  a  witness  as  to  a  particular  fact 
viva  voce,  the  defendant  being  at  liberty  to  cross-examine  (y). 

It  is  to  be  observed,  that,  in  general,  if  leave  is  given  to  examine 
a  witness  after  publication  and  before  hearing,  a  Master  is  some- 

(0)  Ante,  p.  1025.  (0  Greenwood  v.  Parsons,  2  Sim. 

(9)   Willan  v.  Willan,  ubi  supra.  22$. 

(q)  Ante,  p.  997.  («)  2  Cha.  Ca.  74. 

(r)  Ante,  p.  998 ;  Clarke  v.  Jen-  (z)  1  Dick.  49. 

ningtf,  1  Anst.  173;  Gage  v.  Hunter,  (y)  Vide  Holies  v.  Carr,  3  Swanst. 


1  Dick.  49.  638,  where  a  similar  order  appears  to 

(s)  Coley  «.  Coley,  2  Y.  &  J.  44.    have  been  made  upon  consent. 

(1)  See  Wood  v.  Mann,  2  Sumner,  316. 
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In  what  Cases 
Granted. 


.Upon  refer- 
ence to  the 
Master. 


To  discredit 
another  wit- 


not 

granted,  un- 
less upon  ar- 
ticles previous- 
ly filed. 

Form  of  arti- 
cles. 


times  ordered  to  settle  the  interrogatories,  that  they  may  be  con- 
fined to  such  points  only  as  were  omitted  before,  and  as  are  now 
ordered  to  be  examined  unto  (z).  This,  however,  is  not  always 
done ;  and  when  the  object  is  merely  to  prove  an  exhibit,  and  the 
interrogatory  was  before  filed,-  it  is  unnecessary. 

Though,  by  the  orders  of  the  Court,  the  parties  are  to  make 
their  proof  before  publication  and  hearing  of  the  cause,  yet  after 
hearing,  if  there  be  a  reference  to  the  Master  for  stating  an  ac- 
count or  such  like  matter,  and  he  shall  find  any  particular  point  or 
circumstance  needful  to  ground  his  report  upon,  which  were  not 
fully  proved,  nor  could  be  properly  examined  to  before  the  Master, 
he  may  direct  the  parties  to  draw  interrogatories  to  such  points  or 
circumstances  only,  and  the  witnesses  are  usually  examined  be- 
fore the  Master  upon  such  interrogatories,  if  the  witness  be  or  re- 
side within  twenty  miles  of  London,  but,  if  further  off,  and  the 
parties  .desire  it,  he  may  by  certificate,  direct  a  commission  into 
the  country  (a). 

The  most  usual  cases  in  which  witnesses  are  required  to  be  ex- 
amined after  publication,  are  those  in  which  their  testimony  is  re- 
quired for  the  purpose  of  showing  that  a  witness  already  examined 
is  unworthy  of  credit  (6)  (1 ).  An  examination  for  this  purpose  is 
not,  however,  a  matter  of  course,  it  must  have  the  sanction  of  an 
order,  the  leading  steps  towards  obtaining  which,  is  the  preparing 
or  filing  of  objections,  or  "  articles,"  in  the  Examiners'  Office,  (if 
the  depositions  impeached  be  taken  in  town,)  or  in  the  Record  and 
Writ  Clerks'  Office,  (where  the  depositions  have  been  taken  by 
commission)  (c). 

These  articles  may  be  in  the  following  form  viz. :  — 

Articles  exhibited  by  A.  B.,  complainant  in  a  certain  cause,  now 
depending  and  at  issue  in  the  High  Court  of  Chancery,  where- 
in the  said  A.  B.  is  plaintiff,  and  C.  t>.  defendant ;  to  discredit 
the  testimony  of  E.  F.,  G.  H.,  and  J.  K.,  three  witnesses  ex- 


(z)  1  Harr.  (ed.Newl.)  274. 

(a)  Ibid. 

(b)  Although  the  usual  time  for  ex- 
amining as  to  the  credit  of  a  witness, 
is  after  publication,  it  seems  that  it 


may  be  done  before,  provided  an  or- 
der for  that  purpose  be  obtained.  Mill 
v.  Mill,  12  Ves.  406. 
(c)  Hind.  374. 


(1)  A  witness  may  be  examined  to  the  mere  credit  of  the  other  witnesses, 
whose  depositions  have  been  already  taken  and  published  in  the  oause,  but 
he  will  not  be  allowed  to  be  examined,  to  prove  or  disprove  any  feet,  mate- 
rial to  the  merits  of  the  case.  Wood  v.  Mann,  2  Sumner,  316 ;  Gresley  Eq 
Ev.  (Am.  ed.)  139-144. 
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amined  [before  Thomas  Hall  Pluraer,  Esquire,  one  of  the  To  discredit  a 
Examiners  of  the  Court  (d) ,]  on  the  part  and  behalf  of  the  fomn2e8fWit" 
said  defendant.  v^~v~^s 

1st.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  E.  F. 
hath,  since  his  examination  in  the  said  cause,  owned  and  acknow- 
ledged that  he  is  to  receive  or  be  paid,  and  also,  that  he  doth  ex- 
pect, a  considerable  reward,  gratuity,  recompense,  or  allowance, 
from  the  said  defendant,  in  case  the  said  defendant  recovers  in  the 
said  cause,  or  the  said  cause  be  determined  in  his  favor,  and  that 
said  E.  F.  is  to  gain  or  lose  by  the  event  of  the  said  cause. 

2nd.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  G.  H. 
and  J.  K.  are  persons  of  bad  morals,  and  of  evil  fame  and  charac- 
ter, and  that  they  are  generally  reputed  and  esteemed  so  to  be ; 
and  that  the  said  G.  H.  and  J.  K.,  are  persons  who  have  no  regard 
for  the  nature  and  consequences  of  an  oath ;  and  that  they  are  per- 
sons whose  testimony  is  not  to  be  credited  or  believed  (e). 

The  exhibition  of  these  articles  is  rendered  necessary  by  one  of  Use  of  articles. 
Lord  Clarendon's  Orders  (/),  which  directs,  that  the  Examiner 
shall  not  examine  any  witnesses  to  invalidate  the  credit  of  other 
witnesses,  but  by  special  order  of  the  Court,  which  is  sparingly  to 
be  granted,  and  upon  exceptions  first  put  into  writing,  and  filed 
with  the  Examiner,  without  fee,  and  notice  thereof  given  to  the  ad- 
verse party  or  his  clerk,  together  with  a  true  copy  of  the  said  ex- 
ceptions, at  the  charge  of  the  party  so  examining. 

The  object  for  which  these  articles  are  required,  is  to  give  no-  TWive  notice 

tice  to  the  party  whose  witnesses  are  to  be  objected  to,  of  the  to*"e  oi£** 
1*11...  111  i  i  P*rty,  of  Ihe 

ground  of  the  objection,  in  order  that  he  may  be  prepared  to  meet  ground  of  ob- 
it. Without  some  notice  of  this  description,  it  would  be  impossi-  jection. 
ble  for  the  other  party  to  cross-examine  the  witnesses  to  be  ad- 
duced, for  the  purpose  of  discrediting  the  character  of  his  witness ; 
for  as  the  rule  of  the  Court  is,  that  you  cannot  examine  to  any 
points  not  put  in  issue  by  the  pleadings,  and  as  the  character  of  a 
witness  could  not  by  that  means  be  put  in  issue,  it  would  be  im- 
possible that  the  party  should  know,  that  the  witnesses  examined 
by  his  adversary  were  for  the  purpose  of  discrediting  his  own. 
For  this  reason,  the  Court  not  only  requires  notice  to  be  given  of  All  examina- 

an  intention  to  discredit  a  witness,  in  the  form  of  articles  as  above  twn§  as  to  ere- 

'  dit  without  ar- 

(d)  If  the  witnesses  have  been  ex-  cause,  upon  certain  interrogatories  ex-  nent '      ™ 

amined  by  commission,  the  following  hibited  before  them,  for  that  purpose, 

words  are  to  be  substituted  for  those  and  which  said  witnesses  were  exam- 

within  brackets :  u  by  virtue  of  a  com-  ined  in  the  said  cause."    Hind.  375. 

mission,  issued  out  of  the  said  Court,  («)  Hind.  376. 

to  X.  Y.  and  others,  directed  for  the  (/)  Beames's  Ord.  187. 
examination  of  witnesses  in  the  said 
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To  discredit  a 
former  Wit- 


Course  of  pro- 
ceeding  upon 
articles. 


Order  for  leave 
to  examine 
witnesses. 


motion  for, 
must  be  spe- 
cial, 


Where  com- 
mission is  re- 
quired. 
Not  granted • 
abroad  ; 

nor  to 

Ireland. 
Must  be  exe- 
cuted before 
hearing. 


Nature  of  ex- 
amination per- 
mitted. 


stated,  but  it  considers  all  examinations,  as  to  the  character  of  wit- 
nesses, without  the  previous  exhibition  of  such  articles,  as  imperti- 
nent, and  will  order  them,  and  the  interrogatories  upon  which  they 
are  taken,  to  be  suppressed  (g). 

The  articles  having  been  filed,  a  certificate  thereof  most  be 
procured  from  the  Examiner,  or  from  the  Record  and  Writ 
Clefk  with  whom  they  are  filed,  and  an  application  must  be 
made  to  the  Court,  grounded  upon  the  certificate,  for  leave  to 
the  party  applying  to  examine  witnesses  thereon,  and  if  neces- 
sary for  a  commission,  to  take  their  depositions  in  the  country  (k). 

It  is  to  be  observed,  that  although  by  Lord  Clarendon's  Order, 
above  referred  to  (t),  an  order  for  leave  to  examine  witnesses  to 
credit,  is  termed  a  special  order,  it  is  usually  granted  bb  a  matter  - 
of  course  (k)) ;  and  may  be  obtained  either  by  motion,  or  by 
petition  at  the  Rolls,  without  affidavit,  upon  the  certificate  of 
articles  being  filed  (/).  It  seems,  however,  that  if  made  by  mo- 
tion, it  should  be  upon  notice  (m) ;  and  that  if  the  application  is 
made  after  considerable  delay,  and  the  hearing  of  the  cause  will 
thereby  be  deferred,  the  Court  will  refuse  the  order,  or  qualify  it, 
by  directing  that  it  "shall  not  delay  the  hearing  of  the  cause  (»). 
There  is,  however,  no  precise  time  within  which  the  application 
must  be  made  (o). 

Where  a  commission  is  required,  it  has  generally  been  directed 
to  the  same  Commissioners  as  were  named  in  the  former  com- 
mission ( »),  but  a  commission  will  not  be  directed  for  the  pur- 
pose of  examining  witnesses  abroad,  for  which  purpose,  Ireland 
is  considered  as  a  foreign  part,  unless  in  case  of  great  emergency; 
and  where  it  is  sworn,  that  no  person  in  England  can  prove  any 
thing  as  to  the  witness's  credit  (q).  If  a  party,  who  has  obtained 
a  commission  to  examine  a  witness  to  credit,  delays  the  execution 
of  it  till  after  the  decree,  he  will  be  made  to  pay  the  costs  (r). 
The  method  of  proceeding  under  an  order  of  this  nature,  whether 
before  the  Examiner  or  under  a  commission,  is  precisely  similar 
to  that  pointed  out  in  ordinary  cases. 

The  order  usually  directs,  that  the  party  applying  be  at  liberty 
to  examine  witnesses,  "  as  to  credit,  and  as  to  such  particular 


(g)  Mill  v.  Mill,  12  Ves.  406. 

(X)  Hind.  377. 

(t)  Beames's  Ord.  187. 

ik)  Russell  r.  Atkinson,  2  Diek. 


(o)  Piggott  v.  Croxhall,  1  8.  &  S. 


Wood  v.  H&mmerton,  9  Ves. 


^ 


(a)  Callaghan  «.  Rochfort,  3  Atk. 


(Z)  Hind.  377;  Watmore  t>.  Dick-  643. 
son,  2  V.  &  B.  267.  (r)  White  «.  Fuasell,  1  V.  &  B. 

(«)  Ibid.  151. 
(it)  White  9.  Fussell,  19  Yes.  127. 
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facts  only  as  are  not  material  to  what  is  in  issue  in  the  cause  "  (s)  ;  To  discredit  a 

j       j      -a  At  x    •      aim_    .    .  •  •*  a      l      former  Wit- 

and  under  it  the  party  is  at  liberty  to  examine  witnesses,  not  only        neM> 

to  the  general  character  of  the  witness  whose  credit  is  impeached,  ^av-v/ 
but  also  for  the  purpose  of  contradicting  particular  facts  sworn  to 
by  the  witness,  provided  such  facts  are  not  material  to  the  issue  in  • 

the  cause  (1),  as  in  Purcell  v.  M'Namara  (*),  where  the  matter 
to  be  examined  to  was,  whether  the  witness  had  not  been  a  wool- 
len-draper and  insolvent,  which,  upon  his  cross-examination,  he 
had  denied  ;  or  in  Chivers  v.  Bax  (ti),  where  the  articles  charged, 
that  though  the  witness,  in  her  deposition  for  the  plaintiff,  had 
deposed  that  she  lived  with  him  as  his  milk-maid  in  1775,  she  did 
not  live  with  him  in  that  or  any  other  capacity  till  1786,  and  that 
she  had  confessed  to  that  effect,  and  that  she  had  been  prevailed 
upon  so  to  depose  at  the  instigation  of  the  plaintiff's  tithing-man, 
who  was  another  witness  for  the  plaintiff,  and  for  a  reward.  In 
Ambroeio  v.  Francia  (x),  the  articles  charged  that  one  of  the  wit- 
nesses who  had  been  examined  for  a  defendant,  to  nine  out  of 
seventeen  interrogatories,  by  the  description  of  Mary  White, 
widow,  was  the  wife  of  the  defendant,  and  known  to  be  such  at 
the  time  of  the  examination,  suggesting  that  if  she  was  not  his 
wife,  she  lived  with  him,  and  an  improper  intimacy  subsisted  be- 
tween them,  and  the  order  was  that  the  plaintiff  should  be  at  liber- 
ty to  examine  to  that  fact,  and  also  to  the  competence  and  credit 
of  the  witness. 

It  seems,  also,  that  witnesses  may   be  examined  to  discredit       * 
other  witnesses,  by  proving  that  previously  to  their  examination, 
they  had  made  declarations  contrary  to  their  depositions  (y). 

But,  although  the  order  permits  the  examination  of  witnesses  Where  to  par- 
to  particular*  facts  as  well  as  to  general  credit,  for  the  purpose  of  m^Je  am'.11 
contradicting  a  witness  previously  examined,  such  facts  must  be  fined  to  facte 
strictly  confined  to  those  not  in  issue  in  the  cause  (z)  (2)  ;  and  not  in  is8Ue- 
you  can  only,   in  examining  as  to  the  credit  of  the  witness,  put 

(s)  Purcell  v.  M'Namara,  8  Yes.        (u)  Scacc;  cited  8  Ves.  334. 
324  ;'  Wood  v.  Hammerton,  9  Ves.        (z)  5th  of  August,  1746 ;  cited  ib. 
145;  Piggott  v.  Croxhall,  1  8.  &  S.        £y)  Piggott  v.  Crozhall,  1  S.  &  8. 

(I)  Ubi  supra,  (z)  Anon.  3  V.  &  B.  94. 

(1)  This  proceeding  may,  ordinarily,  be  taken  after  publication  and  before 
hearing,  but  the  interrogatories  must  be  so  shaped,  as  to  prevent  the  party, 
under  color  of  an  examination  as  to  credit,  from  procuring  testimony  to  over- 
come that  already  taken  and  published  in  the  cause.  Oass  v.  Stinson,  9 
Sumner,  605  ;  Wood  v.  Mann,  2  Sumner,  316 ;  Troup  v.  Sherwood, 3  John. 
Ch.  558  ;  ante  1158,  note. 

(2)  See  Troup  v.  Sherwood,  3  John,  Ch.  558,  and  next  note  above. 
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To  discredit  a  general  questions,  as  "  whether  you  would  believe  the  witness 
""new.  Il"  "P011  *"»  OELt^  "  (a)  (*)•    **  *8  not  competent,  even  at  Law,  to  ask 
v-^-v^^  the  ground  of  that  opinion,  but  only  the  general  question  is  per- 
mitted (a).    The  regular  mode  of  examining  into  general  charac- 
ter, is  to  inquire  of  the  witnesses  whether  they  have  the  means  of 
knowing  the   former  witness's  general  character,  and  whether 
upon  such  knowledge  they  would  believe  him  upon  his  oath  (b)  (2). 
aUowed"  as  to"     '*  is  to  "*  noticed» that  although  articles  may  be  exhibited  as 
competency,     to  the  credit  of  witnesses  after  publication,  they  are  never  allowed 
as  to  their  competency,  because  it  is  said  this  might  have  been 
examined  to  and  inquired  into  upon  the  examination  (c) ;  and  it 
is  for  this  purpose  that  a  notice  of  the  witness's  name  and  place 
of  abode  is  left  with  the  solicitor  of  the  opposite  party  before  ex- 
amination (d) ;  and  that,  under  the  old  practice,  the  witness  him- 
self was  produced  (e). 
Form  of  inter-     Interrogatories  adapted  to  the  inquiry  intended,  must  be  drawn 
rogatories.        ^  jye<j  -m  tjie  gam6  manner  M  upon  examinations  in  chief,  and 

the  witnesses  examined  thereon,  either  by  commission  or  at  the 
Examiner's  Office.  The  other  party  may  cross-examine  those 
witnesses,  as  to  their  means  of  knowledge  and  the  grounds  of  their 

(a)  Ibid.  (e)  Callaghan  v.  Rochfort,  3  Atk. 

(a)  Carlos*.  Brook,  10  Ves.  49, 50.    643. 
(•)  Phil.  A  Arnoa,  995.  (4)  Ante,  p.  1060. 

(e)  Hind.  375. 

f      

(1)  Upon  inch  examination*  the  rule  of  evidence,  as  to  impeaching  the 
credit  of  witnesses,  is  the  same  in  Equity  as  at  law.    The  inquiry  must  be 

general  as  to  the  general  character  of  the  witness  for  veracity.    Troop  r. 
herwood,  3  John.  Ch.  556. 

The  practice  in  reference  to  the  extent  of  inquiry  that  may  be  made  res- 
pecting the  character  of  the  witness  to  impeach  his  credit,  and  the  questions 
that  may  be  put,  is  not  uniform  in  the  American  States.  Seel  Greenl.  Ev. 
§  461 ;  Anon.  1  Hill  S.  Car.  251,  258,  259 ;  Hume  v.  Scott,  3  A.  K.  Marsh. 
.  261,  262;  State  e.  Boswell,  2  Dev.  Law  R.  209,  210;  People  v.  Mather,  4 
Wendell,  257,  256;  Phillips  *.  Kingfield,  19  Maine,  375;  Gass  ».  Sanson, 
2  Sumner,  610 ;  Wike  v.  Lightner,  11  Serg.  &  Rawle,  196 ;  1  Phil.  E? . 
(Cowen  &  Hill's  ed.  1839,)  291-293,  notes  (530,)  (531);  2  ib.  (Coven  A 
Hill's  notes,)  pp.  763  to  770.  \ 

(2)  The  regular  mode  of  examining  into  the  general  reputation  is  to  inquire 
of  the  witness,  whether  he  knows  the  general  reputation  of  the  person  in 

Question,  among  his  neighbors ;  and  what  that  reputation  is.  In  the  English 
/ourts  the  course  is  further  to  inquire,  whether  from  such  knowledge,  the 
witness  would  believe  that  person  upon  his  oath.  In  the  American  Courts 
the  same  course  has  been  pursued ;  but  its  propriety  has  been  questioned, 
and  perhaps  the  weight  of  authority  is  now  against  permitting  the  witness 
to  testify  to  his  own  qpinion.  1  Greenl.  Ev.  §  461 ;  Gass  v.  Stinson,  2 
Sumner,  610 ;  Kimmel  v.  Kimmel,  3  Serg.  &  Rawle,  336-338 ;  Phillips  ». 
Kingfield,  19  Maine,  375 ;  2  Phil.  Ev.  (Cowen  &  Hill's  notes,)  (530,)  (531,) 
pp.  763-770. 
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opinion,  or  may  attack  their  general-  character,  and,  by  fresh  evi-  To  discredit  a 
dence,  support  the  character  of  his  own  witness  (/)  (1).  oamer     it- 

The  roles  as  to  passing  publication,  &c,  are  the  same,  mutatis 
mutandis,  as  those  to  be  observed  in  ordinary  cases.  Publication, 

Where  an  objection  is  established  to  the  competency  of  a  wit- 
ness, his  deposition  cannot  be  read  (2)  but,  where  the  objection 
is  only  to  his  credit,  it  must  be  read  and  left  to  the  consideration 
of  the  Court  on  the  whole  evidence  of  the  case  (g). 

(/)  Ibid. ;  etiam,  Hind.  377.  (g)  Dixon  v.  Parker,  2  Ves.  219, 

(1)  If  the  witness  be  impeached,  evidence  of  his  general  good  character 
is  admissible.  Richmond  v.  Richmond,  10  Yerger,  343;  1  Greenl.  Ev.  § 
461.    See  The  People  v.  Davis,  21  Wendell,  309. 

(2)  The  deposition  of  a  disinterested  person  who  afterwards  becomes  in- 
terested, may  be  read.    Hitchcock  v.  Skinner,  1  Hoff.  Ch.  R.  21. 
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OF  SETTING  DOWN   THE   CAUSE  FOR  HEARING 


Publication  having  been  passed,  and  the  depositions  read,  the 
next  step  is  to  set  the  cause  down  for  hearing  (1.) 

Formerly,  this  might  be  done  before  either  the  Lord  Chancellor  Before  what 
or  the  Master  of  the  Rolls,  according  to  the  discretion  of  the  Court- 
solicitor,  regulated  by  the  nature  and  importance  of  the  suit,  and 
the  arrear  of  cases  depending  before  each  of  them  respectively ; 
but  we  have  seen  (a)  that,  according  to  the  present  practice,  it  is 
incumbent  upon  the  plaintiff,  at  the  time  when  he  files  his  bill,  to 
signify  by  endorsement  upon  the  record  before  which  of  the 
Judges  of  the  Court  he  intends  the  cause  to  be  heard.  The 
second  Order  of  May,  1837,  provides,  "  That  in  every  cause  in 
which  the  original  information  or  bill  shall  be  marked  with  the 
words  '  Lord  Chancellor,1  or  with  the  words  ( Master  of  the  Rolls/ 
the  Record  and  Writ  Clerk  to  whom  it  belongs  to  give  or  sign 
the  certificate  that  the  cause  is  ready  for  hearing,  shall,  upon 
being  applied  to  for  such  certificate,  see  that  the  same  certificate 
is  marked,  or  cause  the  same  to  be  marked  with  the  words  (  Lord 
Chancellor/  or  with  the  words  '  Master  of  the  Rolls/  in  conformity 
with    the  like  words  marked   in    the  original   information   or 

(a)  Ante,  p.  453. 

(1)  Under  the  New  York  practice  it  is  not  necessary  to  obtain  an  order 
to  set  the  cause  down  for  hearing.    Rule  88  in  Chancery. 

In  Massachusetts,  at  the  end  of  four  calendar  months  after  the  replica- 
tion was  filed,  (unless  for  cause  shown  the  time  shall  be  enlarged  by  the 
Court,  Ac.)  the  cause  shall  be  considered  as  set  down  for  hearing.  Rule 
27  for  the  Reg.  of  Prac.  in  Chancery. 

The  English  rules  in  Chancery,  relative  to  setting  down  a  cause  for  hear- 
ing, have  not  been  adopted  in  Massachusetts.  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  344. 

Where  the  relative  situation  of  the  defendants  is  such,  that  the  plaintiff 
might  or  might  not  have  made  them  parties,  at  his  election ;  the  cause  may 
be  neard  as  to  some  of  the  defendants,  before  it  is  prepared  for  a  hearing  as 
to  the  others.  Evans  v.  Wait,  5  J.  J.  Marsh.  113.  See  Vermilyea  v.  Odell, 
4  Paige,  121. 
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Before  what   bill "  (b) ;  and  it  is  provided,  "  That  every  cause  in  which  the 
certificate  of  the  cause  being  ready  for  hearing  shall  be  marked 
with  the  words  '  Lord  Chancellor/  must  be  set  down  to  be  heard 
before  the  Lord  Chancellor,  and  shall  not,  without  the  special 
order  of  the  Lord  Chancellor,  be  set  down  to  be  heard  before  the 
Master  of  the  Rolls  (c);  and  every  cause  in  which  the  certificate, 
the  same  being  ready  for  hearing,  shall  be  marked  with  the  words 
'  Master  of  the  Rolls,'  shall  be  set  down  to  be  heard  before  the 
Master  of  the  Rolls,  and  shall  not,  otherwise  than  for  the  purpose 
of  rehearing,  be  set  down  to  be  heard  before  the  Lord  Chancel- 
lor "  (<*). 
Before  which       The  Orders  of  May,  IS^,  only  provide  for  the  separation  of 
Vice-Chancel-  thoge  cause8  intended  to  be  heard  by  the  Master  of  the  Rolls  from 
all  others  which  are  marked  with  the  words  "  Lord  Chancellor ;" 
but  the  Orders  of  November,  1841,  have  also  rendered  it  necessary 
that  every  cause  marked  with  the  words  *'  Lord  Chancellor"  shall 
be   attached  to  the  Court  of  some  particular  Vice-Chancellor. 
This,  as  we  have  seen,  is  also  done  by  indorsement  upon  the 
record  at  the  time  when  the  bill  is  filed  (e).    The  5th  Order,  of 
the  11th  of  November,  1841,  then  provides,  "  That  all  motions, 
petitions,  and  further  proceedings  in  causes  in  the  Lord  Chancel- 
lor's Court,  except  any  motions  or  proceedings  which  are  now 
part  heard,  shall  be  had  before  the  Judge  to  whose  Court  the 
same  shall,  under  the  provisions  of  these  Orders,  be  attached, 
unless  removed  therefrom  by  any  special  order  of  the  Lord  Chan- 
cellor." 
Within  what        A  cause  is  usually  set  down  for  hearing  by  the  plaintiff;  and 
time.  the  16th  Order  of  May,  1845,  Art.  45,  provides,  that  "  within 

four  weeks  after  publication  has  passed,  the  plaintiff  is  to  set 
down  his  cause,  and  obtain  and  serve  a  subpoena  to  hear  judg- 
ment ;   otherwise  any  defendant  may  move  to  dismiss  the  bill  for 
want  of  prosecution  "  (/). 
Under  old  Previous  to  the  Orders  of  May,  1845,  coming  into  operation, 

practice,  t^e  practice  was  as  follows: — "If  a  plaintiff,  after  serving  an 

tiff  required  a  order  for  a  commission,  under  the  17th  Order  of  1838,  w  after 
commission,  or  entering  into  an  undertaking  to  speed  the  cause,  under  the  16tb 
an  undertaking  °f  tnc  *amc  Orders,  omitted  to  set  down  the  cause  for  hearing, 
to  ipeed.  and  to  serve  a  subpoena  to  hear  judgment  in  the  term  following 

that  fixed  for  the  return  of  the  commission,  his  bill  might,  upon 

(b)   2nd  and  3rd  Orders,  1837,  (c)  6th Ord.  1837. 

points    out  the   manner  in    which  (d)  Ibid.  10th  Order, 

the  Court,  before  which  cause*  com-  (e)  Ante,  p.  454. 

menced  before  the  20th  of  May,  1837,  (/)  See  also  114th  Order,  Art.  4. 
axe  to  be  heard,  is  to  be  ascertained. 
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application  by  the  defendant,  have  been  dismissed   with  costs,  Wit^  wh*t 
unless  the  Court  made  special  order  to  the  contrary."  v^^-v^^ 

Where  the  plaintiff  did  not  set  down  his  cause  in  the  term  fol-  In  other  cases. 
lowing  that  in  which  publication  passed,  it  might  in  all  cases  be 
set  down  at  the  request  of  the  defendant,  who,  however,  was 
bound  to  wait  for  that  purpose  till  the  next  following  term,  unless 
in  injunction  cases,  in  which  a  defendant  was  at  liberty  to  apply 
to  set  the  o&uae  down  for  hearing  in  the  term  after  publication  (g). 

The  Orders  of  May,  1845,  allow,  as  we  have  seen,  four  weeks  Present  prac- 
after  publication  for  the  plaintiff  to  set  down  his  cause,  but  they  aferp°Jbnca-n 
do  not  define  how  soon  after  publication  he  is  at  liberty  so  to  do.  tion  cause  may 
According  to  the  old  practice,  it  seems  that  no  cause  could  be  set      8et  down* 
down  to  be  heard  in  the  same  term  as  that  in  which  publication 
passed  (A),  except  by  consent,  or  except  upon  application  to  the 
Court,  it  should  appear  by  affidavit,  that  it  would  be  to  the  par- 
ticular prejudice  of  any  party  to  wait  for  publication  (i ),  or  where 
publication  has  been  delayed  "  without  prejudice  to  the  plaintiff's 
right  to  set  the  cause  down  "  (4). 

Moreover,  whensoever  a  cause  was  set  down  (/),  the  subpoena  to  Suhpcma  to 
hear  judgment  must  have  been  returnable  in  tfirm,  and  the  cause  hear  jadg- 
entered  for  hearing  during  the  time  of  term.    The  82nd  Order  of  returnable. 
1828  has  dispensed  with  this  requisition,  directing  that  from  thence- 
forth "  causes  may  be  set  down  for  hearing,  and  the  subpoena  ad  * 
audiendum  judicium  served  and  returnable  on  any  day  as  well  out 
of  term  as  in  term.1'    It  appears  that  the  cause  book  of  some  of 
the  terms,  is  in  fact  the  cause  hook  of  the  term  and  the  sittings 
after  it,  so  that  a  cause  may  be  entered  in  the  book  of  the  same 
term  as  that  in  which  publication  passed,  provided  it  is  not  entered 
till  after  the  last  day  of  term  (»). 

There  does  not  seem  to  he  any  recent  order  enabling  a  cause  to 
be  set  down  for  hearing  in  the  same  term  as  that  in  which  publi- 
cation has  passed. 

•    It  has  been  stated  (*),  "  that  if,  after  publication  passed,  the  By  the  defen- 
plaintiff  neglects  to  set  the  cause  down  to  be  heard,  any  defendant,  daat 
after  the  expiration  of  four  weeks,  may  set  the  same  down  at  his 
own  request,  instead  of  proceeding  to  dismiss  the  bill  for  want  of 
prosecution,  and  may  obtain  a  subpoena  to  hear  judgment,  and 
serve  the  same  on  the  plaintiff." 

A  defendant  cannot,  however,  regularly  set  down  a  cause  to  be  Not  before 

publication. 
(g)  1  Harr.  (ed.  New.)  302.  (Q  Partridge  v.  Cann,  1  S.  &,  S. 

(A)  Beamea'f  Ord.  319.  466. 

(»)  Ibid.  333;  see  also  Lord  v.  (m)  Turner  t?.  Hitchon,  2  M.  &  C. 
Censlin,  5  Mad.  83 ;  For.  Rom.  192.    710. 

(*)  Ante,  p.  1135.  (n)  Ante,  p.  951 
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Upon  Objec-  heard  before  publication ;  so  that  if  the  plaintiff  obtains  an  order 
of  Parties.    to  en^arge  publication,  unless  the  order  is  upon  some  condition, 

\^^v-«w  that  it  shall  not  prevent  the  cause  from  being  set  down  in  the 
mean  time,  the  defendant  can  neither  set  down  the  cause  nor  serve 
a  subpoena  to  hear  judgment,  until  after  the  time  to  which  publi- 
cation is  enlarged  has  expired  (o).  When  the  defendant  has  ap- 
plied to  enlarge  publication,  it  has  hitherto  been  usual  to  make 
the  order  with  a  special  clause,  "  so  as  not  to  prevent  the  plaintiff 
setting  down  his  cause  in  the  mean  time  "  (p). 

When  cause         When  the  plaintiff,  instead  of  filing  a  replication,  proceeds  to 

heard  upon  bill  have  the  cause  heard  upon  bill  and  answer,  he  must,  under  the 
and  answer.      n4th    Qrder  of  M&^  lg45  ^  ^  ^  cauge  down  witfim  §m 

weeks  after  the  answer,  as  the  last  of  the  answers  is  found  or 
deemed  to  be  sufficient,  or  after  the  filing  of  a  traversing  note. 
And  under  the  115th  of  the  same  Orders,  if  he  has  after  answer 
amended  his  bill  without  requiring  an  answer  to  the  amendments, 
and  does  not  intend  to  file  a  replication,  he  must  set  the  cause 
down  to  be  heard,  on  bill  and  answer,  within  the  periods  mention- 
ed in  the  Order  under  different  circumstances  (r). 

We  have  been  considering  hitherto  the  case  of  a  cause  being  in 
all  respects  ready  for  hearing ;  but  the  Orders  of  August,  1841 ,  have 
given  rise  to  a  practice  of  having  a  cause  set  down  for  the  limited 
purpose  of  obtaining  a  decision  of  the  Court  upon  an  objection 
for  want  of  parties. 
Within  what  Under  the  39th  Order  of  August,  1841,  it  is  directed,  "  That 
time.  when  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is 

defective  for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  with- 
in fourteen  days  after  answer  filed,  to  set  down  the  cause  for  argu- 
ment upon  that  objection  only ;  and  the  purpose  for  which  the  same 
is  so  set  down  shall  be  notified  by  an  entry,  to  be  made  in  the  Reg- 
istrar's book,  in  the  form  or  to  the  effect  following  :  that  is  to  say, 
"  Set  down  upon  the  defendant's  objection  for  \\  ant  of  parties." 
When  the  effect  of  this  Order  was  stated  in  a  former  part  of  this 
work  (s),  it  was  observed,  that  although  the  terms  of  the  Order 
only  allowed  to  the  plaintiff  fourteen  days  to  set  down  the  cause 
upon  an  objection  for  want  of  parties,  yet  that  upon  a  special 
application  to  the  Court,  leave  might  be  obtained  to  set  the  cause 
down  upon  such  an  objection,  after  the  expiration  of  such  fourteen 
days. 

(  e  )  Langley  v.  Fisher,  5  Beav.  (a)  See  ante,  p.  930. 

588;    Ellis  v.  King,   4  Mad.  126;  (r)  See  ante,  p.  930. 

116th  Order,  May,  1845.  (j)  Ibid.  282. 

(p)  Hind.  403. 
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Since  that  observation  wu  printed,  an  important  case  (t)  upon  Upon  Objee- 
ttae  construction  of  the  Orders  of  August,  1841,  has  occurred,  in    °*f  ?&%[£? 
which  Lore)  Lyndhurst  baa  confirmed  a  decision  of  the  V.  C.  of  ^r~^~**s 
England,  reusing  to,  allow  a  cause  ta  be  set  down  upon  an  objec-  ^o^Jof 
tion  for  want  of  parties,  after  the  fourteen  days  mentioned  in  the  August,  1841. 
39th  Order  had  expired.     The  reason  of  this  decision  is,  that  the  Compulsory 
Orders  of  August,  1841,  were  made  by  the  Lord  Chancellor,  with  ^^e 
the  advice  and  consent  of  the  Master  of  the  Rolls,  in  pursuance 
of  the  4  Vict  c.  94,  and  the  4  &*  Vict.  c.  52,  which  provide  that 
all  rules,  o*4evs»  and  regulations  so  made,  should  be  laid  before 
the  Houses  of  Parliament;  atd  that  from  and  after  the  making 
thereof,  they  should  he  binding  and  obligatory  on  the  Court,  and 
be  of  like  force  and  effect  as  if  the  provisions  therein  contained 
had  been  expressly  enacted  by  Parliament,  subject,  however,  to 
the  right  of  either  House  of  Parliament  to  annul  them  by  any 
resolution  passed  at  any  time  before  such  House  should  have  actu- 
ally sat  thirty-six  days  after  such  Orders  should  have  been  laid 
before  it.    Those  Orders  have  therefore  the  force  and  effect  of  an 
Act  of  Parliament     The  Lord  Chancellor  has  the  power,  with 
the  concurrence  of  any  two  of  the  other  Judges  of  the  Court,  to 
rescind  them  and  substitute  others ;  but  without  going  through 
the  forms  prescribed  by  the  Act,  there  is  no  power  in  the  Lord 
Chancellor  to  vary  them. 

This  construction  of  the  Order  of  August,  1841,  is  important, 
as  it  has  been  the  practice  of  the  Court  to  exercise  considerable 
discretion  in  enforcing  obedience  to  such  General  Orders  as  have 
depended  for  their  validity  upon  the  inherent  jurisdiction  in  Chan- 
cery, and  have  not  been  rendered  obligatory  by  statute  (m). 

The  Orders  of  May,  1845,  derive  their  validity  from  the  same 
Acts  of  Parliament ;  but  the  inconvenience  of  the  construction 
above  mentioned  put  upon  the  Orders  of  August,  1841,  has,  in  the 
case  of  these  latter  Orders,  been  to  a  certain  extent  obviated,  for  the 
21st  of  them  expressly  provides,  that  "  the  power  of  the  Court  to 
enlarge  or  abridge  the  time  for  doing  any  act,  or  taking  any  pro- 
ceeding in  a  cause  upon  such,  if  any,  terms  as  the  justice  of  the 
case  requires,  is  unaffected  by  these  Orders." 

Previous  to  a  cause  being  set  down  to  be  heard,  it  is  necessary  Certificate  that 
for  the  party  setting  it  down  to  obtain  a  certificate  from  the  Clerk  ^Ifatothnx- 
of  Records  and  Writs  that  the  cause  is  in  a  fit  state  for  hearing,  ing. 
We  have  seen  that  this  certificate  must  be  marked   with  the  words 

(t)  Calvert  v.  Gaudy,  1  Ph.  518  ;    247 ;  Bertolani  v.  Johnstone,  2  H. 
Medhnrst  v.  Allison,  4  Hare,  449.         637. 
(«)  Smith  v.  Webster,  3  M.  &  C. 

98* 


Of  setting  dotea  the  Cmmit.  ytr  Einrmc 

liisier  of  the  Rolls T*  or  "  Lord  Chmseiliir  '  n  r;nifi;rni:  m 
i>:  words  marked  oo  the  angina]  mi^rsuam  mc  iL  r  £tt 
i*r.  :±a*-  Order  of  November,  134 1.  fsrLU-r  rr-srs.  aat  3  :*a 

•  ^.  Tice-Chancelior  to  whose  Coon  a=7  cebe  «n.if  *  m'Vf 
>:—    i*  marked  n.  ereri  certificate   £'*•-"+<•  xno*r  ae  zu:  Iris* 

•  i&  hih  of  Maj.  1337. 

T  in-  certificate  is  taceu  to  the  gexiEiia.5  of  ia*  Lk  ""tmt 

•  *  i&:  aecreian  of  tne  Master  of  the  R  j_-  agcarf^c  a:  at  av 
~.  tHMwn;  apoi;  tntr  record.  It  is  also  rate*,  a:  ok  feracr  f 
.*  ^-tir-uin"  Conn  to  which  it  is  attached  xk  Ttr  Oaf:  J  S> 
-.2..*r     WI   directing  *•  that  the  Reriszrz??  shal  as  exact 

-<^  .  :n:  casse>  and  other  matters  to  be  hearvi  beiarteact Jacp." 
*  <*.  ::ii^  flnwL  causes,  care  should  ne  t»'w  am  mc  rr^ri- 
■  n  mr-irTeu  lor  n  seems  that,  eren  after  a  decree,  ae  Coat 
%. .  .!•».-*!  nT>Tjiir.auoL  refer  i:  to  the  Master  tc  rocnre  waaaer  ike 
.  ~«<   **-**•:  dr>wr.  Teruiark  or  not  iv ; 


itrrii*  *lirc.  1537.  ante,  p.         (w   Hmd  4*3 .  Fafe *  Pay,! 
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CHAPTER  XXII. 


OP   THE   SUBPCENA    TO   HEAR  JUDGMENT. 


When  the  cause  has  been  set  down,  the  next  step  is  to  give  no- 
tice to  the  adverse  party  of  the  day  appointed  for  hearing.  This 
is  done  by  means  of  a  writ  called  a  subpcena  to  hear  judgment. 

The  Orders  of  May,  1845,  have  rendered  it  incumbent  upon  When  sued 
the  plaintiff  to  obtain  and  serve  a  subpoena  to  hear  judgment,  as 
well  as  to  set  his  cause  down  for  hearing  within  the  period  of  four 
weeks  from  the  time  of  publication,  otherwise  the  defendant  may 
move  to  dismiss  the  bill  for  want  of  prosecution  (a).  The  prac- 
tice is  for  this  subpcena  to  issue  at  the  time  the  cause  is  set  down ; 
and  if  the  plaintiff  sets  his  cause  down  without  then  suing  out  the 
writ,  he  will  not  be  able  to  obtain  it  subsequently  without  a  special 
application  to  the  Court  to  adjourn  the  cause,  so  that  the  subpcena 
may  issue  and  bear  date  at  the  time  when  the  cause  is  entered  for 
hearing  (6). 

It  is  sometimes  the  practice,  amongst  solicitors,  instead  of  serv-  Undertaking 
ing  subpoenas  to  hear  judgment,  to  take  each  other's  undertaking  *?  &PPe*r.  at 
to  appear  at  the  hearing.  This,  however,  is  an  unsafe  practice ; 
and  in  cases  where  it  is  important  to  the  party  that  the  suit  should 
be  disposed  of,  ought  not  to  be  resorted  to ;  because,  if  the  party 
giving  the  undertaking  fails  to  appear  at  the  hearing,  the  party  set- 
ting down  the  cause  can  do  nothing,  and  the  cause  must  be  struck 
out  of  the  paper  :  whereas,  if,  after  subpoena  to  hear  judgment  duly 
served,  default  is  made  by  the  party  served,  the  other  party,  if 
plaintiff,  will,  upon  producing  to  the  Court  an  affidavit  of  the  ser- 
vice of  the  subpoena,  be  permitted  to  take  a  decree  nisi  against  the 
defendant  making  default.  And  so  where  a  cause  has  been  set 
down  at  the  request  of  a  defendant,  if  the  plaintiff,  having  been 
served  with  a  subpoena  to  hear  judgment,  omits  to  appear  when  the 
cause  is  called  on,  the  defendant  will  be  in  a  situation  to  have  the 

(a)  114th  Ord.  Art.  4,  p.  767.  (ft)  Harvey  v.  Towell,  4  H.  166. 
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bill  dismissed  with  costs,  upon  producing  an  affidavit  of  service  of 
the  subpoena^). 

The  method  of  suing  out  and  issuing  this  writ,  is  the  same  as 
that  already  pointed  out  as  the  method  of  suing  out  and  issuing 
the  ordinary  subpoena  ad  respondendum  (d)  ;  but,  previously  to  su- 
ing it  out,  it  has  been  the  practice  for  the  Registrar  to  give  a  note, 
in  writing,  of  the  cause  having  been  set  down  (d).  This  note  is 
called  a  "  subpoena  note,1'  and  is  filed  in  the  Subpoena  Office ;  by 
an  order  of  the  Court  (e),  "  the  Registrar  or  any  of  his  clerks  are 
not  to  make  any  such  note  before  they  have  a  certificate,  under  the 
hand  of  such  of  the  Six  Clerks  as  is  attorney  in  the  cause,  that 
the  cause  is  ready  for  bearing," 

It  may  be  here  observed,  that  since  the  former  Chapter  in  this 
work,  upon  the  issuing  of  the  subpoena,  was  printed,  an  Act  of 
Parliament  has  passed,  providing,  that  upon  the  death,  resignation 
or  removal  from  his  office  of  the  present  patentee  of  the  Subpcena 
Office,  the  duties  of  that  office  are  to  be  discharged  and  the  fees 
received  by  the  Clerk  of  Records  and  Writs. 

The.  form  of  the  writ,  according  to  the  Orders  of  May,  1845, 
is  as  follows :  — 

"  Victoria,  $o. 

"  To  greeting. 

"  We  command  you  [and  every  of  you]  that  you  appear  before 
our  Lord  High  Chancellor  [or  before  his  Lordship  or  Honor  the 
Master  of  the  Rolls,  as  the  cause  may  be  set  down]  on  the 

day  of  next,  or  whenever  thereafter  a  ctr- 

tain  cause  now  depending  in  our  High  Court  of  Chancery, 
wherein  A.  B.  [and  others,  or  another,  are  or]  is  plaintiff  [ot plain- 
tiffs] and  C.  D.  [and  others,  or  another,  art  or]  is  defendant 
[or  defendants],  shall  come  on  for  hearing,  then  and  there  to  re- 
ceive and  abide  by  such  judgment  and  decree  as  shall  then  or  there- 
after be  made  and  pronounced,  upon  pain  of  judgment  being  pro- 
nounced against  you  by  default. 

"Witness  #c."  "Dbvo*." 

The  16th  Order  of  May,  1845,  Art  46,  directs,  that "  A  «*■ 
pama  to  hear  judgment  is  not  to  be  returnable  at  any  time  less 
than  one  month  from  the  teste  of  the  writ;  and  it  is  to  be  served 
at  least  ten  days  before  the  return  thereof." 

Formerly  a  subpoena  to  hear  judgment  could  only  be  made  re- 
turnable in  term  time,  but  we.  have,  seep  that  now  by  the  82nd 


(c)  Ellis  r.  King,  5  Mad.  21.  Vide 
etiam,  Cook  v.  Bromhemd,  16  Ves. 
134. 


,D.49 
Hind.  408. 
Beames't  Ord.  46. 
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Order  of  1828,  it  may  be  made  returnable  as  well  out  of 'term  as  Service  of  the 

Writ. 
in  term.  v^-v-^x 

Upon  the  back  of  the  writ,  the  name  or  firm  and  the  place  of Indorse- 

business  or  residence  of  the  solicitor  or  solicitors  issuing  the  sub-  ment- 
poena  must  be  indorsed ;  and  where  such  solicitors  shall  be  agents 
only,  there  must  be  further  indorsed  thereon  the  name  or  firm  and 
place  of  business  or  residence  of  the  principal  solicitor  or  solici- 
tors (/).  And  it  is  to  be  observed  that  an  affidavit  of  service  of 
such  a  subpoena  must  state  the  indorsement  (g). 

By  the  5th  Order  of  1833,  it  is  provided  that  this  subpoena,  as 
well  as  all  others,  except  a  subpoena  duces  tecum,  shall  contain 
three  names  where  necessary  or  required.  In  reckoning  which 
the  names  of  husband  and  wife  are  counted  as  one  (A). 

Under  the  old  practice  of  the  Court,  it  was  necessary  that  sub- 
poenas to  hear  judgment  should  be  served  personally,  or  left  at  the 
house  of  the  party  with  one  of  the  family,  a  certain  time  before 
the  day  fixed  for  the  hearing,  it  being  an  ancient  rule  of  the 
Court,  that  no  decree  bindeth  any  person  who  was  not  served 
with  process  ad  i  audiendum  judicium,  or  did  not  appear  in  person  Personal  ser- 
in Court.  Personal  service  was,  however,  dispensed  with  by  the  ™j^  wpense 
20th  Order  of  1828,  and  now  we  have  seen,  that  by  the  26th  Or- 
der of  May,  1845,  "  Service  upon  a  defendant's  solicitor  of  a 
subpoena  to  answer  an  amended  bill,  or  to  hear  judgment,  is  to  be 
deemed  good  service  upon  a  party  "  (»). 

It  is  to  be  recollected,  that  no  subpoena  (except  for  costs)  can 
be  served  after  twelve  weeks  from  the  date  of  the  writ  (k) ;  and 
the  25th  Order  of  May,  1845,  directs  that  "  In  the  interval  be-  Correction  of 
tween  the  suing  out  and  service  of  any  subpoena  the  party  suing  errors, 
out  the  same  may  correct  any  error  in  the  names  of  parties  or 
witnesses,  and  may  have  the  writ  resealed  upon  payment  to  the 
clerk  of  the  Subpoena  Office  of  a  fee  of  one  shilling,  and  at  the 
same  time  leaving  a  corrected  pracipe  of  such  subpoena  marked, 
altered,  or  resealed,  and  signed  with  the  name  and  address  of  the 
solicitor  or  solicitors  suing  out  the  same." 

If,  however,  an  irregularity  occurs  either  in  the  writ  or  in  the  irregularity  in 
service  of  it,   the  appearance  of  the  parties  in  pursuance  of  it  service  cured 
will  waive  it;  and  where  a  defendant,  after  service  of  a  subpoena  y  W6*™106' 
to  hear  judgment,  in  which  the  plaintiff's  name  was  mis-spelt, 
appeared  upon  a  motion  to  advance  the  cause,  and  opposed  it, 

(/)  3rd  Order,  1833.  (A)  Beames's  Ord.  7. 

(g\  Powell  v.  Martin,  1  Jao.  &  (t)  Ante,  p.  502. 

W. 292;  iUgg  ».  Wall,  3  M.  &  C.  (*)  16th  Ord.  Art.  1. 
506. 
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hat  did  not  appear  at  the  hearing,  thereupon  a  decree  w«  made 
by  default,  Lord  Eldon  held  that  the  defendant  had  waived  the 
objection  by  appearing  upon  the  motion,  and  not  then  objecting  (/). 

It  may  be  observed  here,  that  where  a  cauae  has  been  set  down 
by  a  defendant,  be  is  not  obliged  to  serve  any  other  party  with  a 
subp&na  to  hear  judgment  than  the  plaintiff,  and  that,  if  there  are 
other  defendants,  it  is  the  duty  of  the  plaintiff,  and  not  of  the 
defendant  setting  dawn  the  cause,  to  serve  them. 

When  a  cause  ha*  been  once  set  down,  and  a  subpoena  to  hear 
judgment  served,  a  revivor  of  the  suit,  after  abatement  by  the 
death,  of  the  plaintiff,  will  not  render  the,  servive  of  a  new  sub- 
pmna%  to  hear  judgment,  necessary  (m).  In  Byne  v.  Potter  (s), 
however,  where  the  abatement  was  occasioned  by  the  death  of  a 
sole  defendant,  the  Registrar  considered  that  service  of  a  new 
sukpasnm  to  bear  judgment,  upon  the  executor,  was  necessary, 
though  the  L<ord  Chancellor  doubted  it,  and  appeared  to  think 
that  the  service  of  the  order  to  revive  waa  sufficient  notice  to  the 
defendant.  But  it  seems  that,  where  94  cause  is  ordered  to  stand 
over  for  want  of  parties,  with  liberty  to  amend,  the  mere  service 
of  the  order  to  that  effect  will  not  prevent  the  necessity  of  serving 
a  new  sutgmm  to  hear  judgment  (#). 

It  seems,  doubtful  what  hereafter  will  be  the  form  of  undertak- 
ing which  a  plaintiff  will  he  compelled  to  give,  upon  a  motion  to 
dismiss,  but  it  has  been  a  general  rule  that,  whenever  a  plaintiff 
undertakes  to  set  down  his  cause  fen  hearing,  it  is  held,  that  his 
undertaking  extends  to  serving  a  subprena  to  hear  judgment  (p). 

Where,  however,  a  plaintiff,  who  bad  replied  to  the  answer,  was 
permitted  to  withdraw  his  replication,  upon  his  undertaking  to 
set  the  cause  down  for  hearing  upon  bill  and  answer,  it  was  decid- 
ed, that  the  service  of  the  order  was  equivalent  to  serving  a  sub- 
poena to  hear  judgment,  and  upon  the  plaintiff's  not  appearing 
when  the  cause  was  called  on,  the  bill  was  dismissed  with  costs  («). 

Bach  party,  aa  well  the  one  served  as  the  party  serving  the  sub- 
poena, will  do  well,  before  the  day  of  hearing,  to  have  an  affidavit 
of  the  service  of  the  writ  filed  at  the  proper  office,  and  to  be  pro- 
vided with  an  office  copy  of  it  to  be  made  use  of  in  case  the  op- 
posite party  do  not  appear  when  the  cause  k  called  oa«  Such 
affidavit,  when  filed  on  behalf  of  the  plaintiff,  should  be  made  by 
the  party  serving  it,  and  it  must  distinctly  describe  the  manner  of 


(l)  Carrick  v.  Young,  Jac.  524. 
(m)   Bray  9.  Woodran,  Mad.    & 
Geld.  72. 
(n)  5  Yes.  306 


(0)  Knowles  v.  Spence,  Mot.  225 ; 
Davis  v.  Prout,  7  Bear.  266. 
(p)  Dixon  ».  Skam,  18  Yes.  521. 
(§)  Rogers  w.  Goere,  17  Yes.  130 
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service,  and  must  contain  a  copy  of  the  writ,  as  well  of  the  in-  Service  of. 
dorsement  upon  the  writ  as  of  the  body  of  it,  otherwise  a  decree 
taken  upon  the  production  of  such  affidavit,  will  be  irregular  (r). 
The  same  rule  also  applies  to  affidavits  required  to  be  produced 
by  a  defendant  verifying  the  service  of  the  subpoena  to  hear  judg- 
ment, for  the  purpose  of  obtaining  a  dismissal  of  the  bill  upon  the 
plaintiff's  making  default  at  the  hearing  (*}. 

(r)    Powell  v.  Martin,  1  Jac.  &,  this,  however,  is  not  the  correct  prac- 

W.  292;    Bigg  v.  Wall,  3  M.  &  C.  tice,  and  the  V.  C.  of  England  has 

506.  intimated  his  opinion  to  be,  that  the 

(j)  Bigg  v.  Wall,  ubi  supra.  It  is  parties  should  always  come  into 
to  be  observed,  that  the  Court  will  Court  prepared  with  their  affidavits 
permit  an  affidavit  of  service  of  the  of  service,  and  that  the  costs  of  such 
tubfm*a  to  hear  judgment  to  be  made  affidavits  ought  to  be  allowed  in  tax- 
after  the  cause  has  been  called  on;  ation,  whether  made  use  of  or  not. 
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CHAPTER  XXID. 

OF    HE1&I5G    CAUSES. 


Croa*  the  7th  Orris  of  ^ovonber.  1S41,  h  is  the  duty  of  the 

Respstnrs  to  ki*ep  distinct  ILss  of  the  causes  and  other  matters  to 

be  heard  ben:  re  each.  Jui^e,  ami  lh*n  these  lists  the  paper  of 

causes  to  be  heard  on  each,  day  of  hearing  b  made  oat 

5  xnuer  o/  jj  ^pea^  t]-^  previously  to  the  year  1636,  four  causes  only 

paper.  were  usually  set  down  to  be  heard  on  each  day  (a) ;  since  that 

time,  the  causes  set  down,  in  the  daily  paper  hare  been  increased 

to  twelve,  which  b  now  the  nanxher  usually  pat  into  the  paper  for 

hearing. 

How  Est  made      ■pne  daily  paper  of  causes  for  hearing  is  always  made  out  by 

the  Registrars  from  the  list  of  causes  entered  in  their  general 

books  of  causes,  taken  in  rotation  as  they  stand  (6) ;  and  a  copy 

of  this  paper  is  pat  ap  in  the  Registrars'  and  Record  and  Writ 

Clerks7  Offices,  in  the  evening  of  the  day  previous  to  the  hearing. 

Of  advancing       But,  although  causes  are  always  taken  from  the  Registrar's 

caa*e*>  book,  for  the  purpose  of  being  entered  in  the  paper  for  hearing  in 

the  order  in  wwhich  they  stand,  it  frequently  happens  that  the 

Court,  upon  a  proper  ground  being  stated,  will  order  a  cause 

which  has  been  set  down  for  hearing  to  be  taken  out  of  its  turn ; 

for  the  Court  holds,  that  a  defendant  has  no  right  to  object  to  a 

cause  being  beard,  at  any  time,  after  it  has  been  set  down  for 

on  the       hearing  (c).    Thus  where  the  plaintiff  applied  to  the  Court  to 

the  o^ect*of  haFC  hifl  causc  ad™iced»  °n  &*  ground  that  a  term  of  years, 
the  suit  will  which  was  the  subject  of  dispute,  would  expire  before  the  case 
be  lost. 

(a)  Beames's  Ord.  90 ;  Can.  Cane,  it  happened,  for  he  knew  well,  that 
341.  from  thence  •prang  up  a  trade  in  the 

(b)  From  the  following  paaaage  in  Registrar's  Office,  called  *  Heraldry,' 
North's  Life  of  Lord  Keeper  Guild-  that  is,  buying  and  selling  prece- 
ford,  it  appears  that  formerly  a  very  denee  in  the  paper  of  causes,  than 
strict  degree  of  regularity  was  not ob-  which  there  hath  not  been  a  greater 
served  in  the  office  in  making  out  abase  in  the  sight  of  the  son.  Life 
the  cause  lists.  "  Nothing  sat  heav  of  Lord  Keeper  Guildford,  vol.  i.  p. 
ier  on  his  (the  Lord  Keeper's)  spirits  435. 

than  a  great  arrear  of  business,  when        (c)  Hoyle  v.  Livesey,  1  Mer.  361. 
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could  come  on  in  its  regular  course,  the  order  was  made  on  the  Of  advancing 
plaintiff's  undertaking  to  give  due  notice  of  the  advancement  to  ^^m^^y 
the  defendant  (d) ;  and  so  where  an  annuity,  claimed  by  the  bill, 
was  all  the  subsistence  the  plaintiff  had  for  herself  and  nine  chil- 
dren, that  was  held  a  sufficient  ground  for  having  the  cause  ad- 
vanced (e).    And  where  an  order  has  been  obtained  for  taking  the  where  bill 
bill  pro  confesso,  the  Court  may  appoint  a  special  day  for  the  hear-  ^ken  Vr0  wn' 
ing  (/).    Formerly  the  Court  would  not  advance  suits  for  the 
foreclosure  of  mortgages  (g),  but  now,  by  the  4th  Order  of  May, 
1839,  "  Foreclosure  causes,  when  ready  for  hearing,  may  be  or-  Foreclosure 
dered  to  be  advanced  for  hearing,  under  the  same  circumstances  *<"**• 
and  subject  to  the  same  rules  as  other  causes  may  be  ordered  to 
be  so  advanced." 

Sometimes,  where  a  cause  involves  no  question  of  difficulty,  and  Where  the 
is  not  likely  to  take  up  much  time  in  argument,  or  is  such,  that  *™*  P°V, 
the  subject-matter  of  it  would  authorize  the  Court  to  make  a  de-  much  time. 
cree  as  of  course,  the  Court  will  order  it  to  be  heard  as  a  short 
cause,    amongst  the  short  causes,   for   the  hearing  of  which, 
days    are    frequently    appointed,    both    in    term    and    vacation 
time. 

The  usual  method,  however,  of  having  a  cause  heard  as  a  Of  setting 
short  cause  is,  for  the  plaintiff  to  enter  it  as  such,  at  the  time  ofMli,orttaMeB 
setting  it  down  for  hearing,  which  he  may  do,  on  producing  to 
the  secretary  of  the  Lord  Chancellor,  or  of  the  Master  of  the 
Rolls,  a  certificate  signed  by  one  of  the  counsel  in  the  cause, 
(generally  the  counsel  who  has  signed  the  pleadings,)  that  the 
cause  is  fit  to  be  heard  as  a  short  cause.  This  course, 
however,  can  only  be  resorted  to  when  the  other  party  con- 
cars. 

If  the  defendant  refuses  to  concur  in  setting  the  cause  down  as  Where  defen- 
a  short  cause,  the  proper  course  appears  to  be,  for  the  plaintiff  to  dant  refUW8  to 
apply  to  the  Court,  by  motion,  for  an  order  to  have  the  cause  put 
into  the  paper  of  short  causes,  upon  the  production  of  the  usual 
certificate  signed  by  counsel  (A).  This  motion  ought  not  to  be 
made  without  notice  to  the  other  side,  otherwise  the  defendant 
may  object  at  the  hearing,  and  will  be  then  allowed  the  costs 
of  the  day(t). 

(d)  Ibid.  (g)  Rashleigh  v.  Dayman,  2  Mad. 

(«)  2  Mad.  Prin.  &  Prac.  688 ;  see  147. 

alflo  Rawaon  v.  Samuel,  Cr.  &  Ph.  (h)  Monntford  v.  Cooper.  1  Keen, 

181.  464. 

(/)  Slat  Order,  May,  1845;  ante,  (»)  Powell  v.  Calloway,  11  Sim. 

p.  570.  51. 
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Short  Cause*.      Upon  the  hearing  of  this  motion,  the  Court  will  not  allow  of  any 
^T^~S/~^y  discussion  as  to  whether  the  cause  is  proper  to  be  heard   as  a 
themotion  for  s^ort  caus^;  but  if  the  defendant's  counsel  states  his  opinion  to  be 
advancement,  that  the  cause  is  not  proper  to  be  heard  as  a  short  cause,  the  mo- 
tion for  its  advancement  will  be  refused  (£).    It  seems,  however, 
that  unless  the  counsel  for  the  party  opposing  the  advancement 
can  state  that  it  is  unfit  to  be  heard  as  a  short  cause,  or  unless 
there  are  any  facts  before  the  Court  leading  to  such  a  conclusion, 
an  order  for  its  advancement  will  be  made.    In  the  oaseof  Hutch- 
Cause  ad-        inson  v.  Stephens  (/),  Lord  Langdale  M.  R.,  at  the  instance  of  tie 
yanced  at  the   defendant,  advanced  as  a  short  cause  one  whioh  had  been  set  down 
defendant.       hy  the  plaintiff  for  hearing  upon  further  directions.    When  the 
application  was  made,  the  plaintiff's  counsel  opposed  it,  but  being 
asked,  by  the  Master  of  the  Rolls,  whether  he  could  state  that  the 
cause  was  not  proper  to  be  heard  as  a  short  cause,  he  admitted 
that  he  was  not  prepared  to  say  so,  and  his  Lordship  made  the  or- 
'  der.    A  motion  was  afterwards  made,  before  Lord  Cotteuhain,  to 
discharge  the  order,  on  the  ground  that  it  was  unprecedented ;  bat 
his  Lordship  refused  to  interfere,  observing  that  it  would  be  very 
strange  to  say,  that  the  plaintiff  had  such  a  vested  interest  in  the 
unavoidable  delays  of  the  Court,  that  he  was  entitled  to  prevent 
the  cause  coming  on  till  all  the  causes  which  had  been  set  down 
before  it  (and  which  might  be  long  litigated  oases)  had  been  dis- 
posed of    His  Lordship  further  said,  "  The  only  real  question 
would  be,  whether  it  would  be  fair  to  the  other  suitors  of  the  Court 
to  take  this  cause  out  of  its  turn.    The  plaintiffs  are  bound  to  be 
ready,  when  the  cause  is  in  a  proper  state  to  be  heard,  and  it  is 
only  an  accident,  arising  from  the  state  of  other  causes,  that  it  does 
not  come  on  immediately.    I  have  never  heard  it  doubted  that  the 
Court  will  exercise  its  jurisdiction  as  to  the  time  when  it  will  hear 
a  cause  which  is  in  a  state  to  be  heard,  the  subpoenas  to  hear  judg- 
ment being  returnable.    I  see  no  ground  for.  interference  in  this 
case,  and  I  very  much  doubt  whether  I  could  interfere,  even  if  I 
thought  the  Master  of  the  Rolls  had  not  exercised  a  sound  discre- 
tion in  the  present  instance ;  such  an  interference  would  be  very 
inconvenient,  and  I  think  it  extremely  doubtful  whether  it  would 
not  be  inconsistent  with  the  Act  of  Parliament,  which  gives  the 
Master  of  the  Rolls  jurisdiction  "  (m). 

(A)  Aldworth  v.  Robinson,  2  Bear,        (J)  2  M.  <fc  C.  452. 
287 ;  see  also  K,ev  «.  Cusac,  7  Sim.        (m)  See  3  Geo.  IL  c.  90. 
520. 


Of  Bearing  Causes.  1179 

It  is  to  be  noticed,  that,  if  a  cause  which  has  been  advanced  aa  Of  Consent 
a  short  cause,  or  put  into  the  paper  as  such,  should  eventually  be  y^^^L, 
found  to  be  one  not  entitled  to  be  so  advanced,  it  will  be  ordered  Cause  improp- 
to  be  struck  out  of  the  paper.    Thus  in  Rashleigh  v.  Dayman  (ft),  erly  advanced, 
where  a  suit  for  a  foreclosure,  which,  according  to  the  practice  as  8tTUC   out* 
it  then  existed,  could  not    be   advanced  (a),  had   been  trans- 
ferred to  the  paper  of  short  causes,  it  was  ordered  to  be  struck  out 
of  that  paper ;  and,  where  two  causes  had  been  set  down,  on  the  As  where  it  is 

same  day,  to  be  heard  as  short  causes,  but  occupied  in  argument  a  likely  t0°cca- 

-•      «*       .         ~*     «*■•  «•  m»  <»       i.  ?  .  pyconsidera- 

considerabfe  time,  Sir  Thomas  PI  timer,  M.  R.,  directed  them  to  ble  time. 

be  postponed  till  after  the  other  short  causes,  observing  that,  in  such 

cases,  in  future,  the  causes  must  be  restored  to  their  original 

places  (p). 

It  sometimes  happens,  that,  after  a  cause  has  been  set  down 
for  hearing,  the  parties  agree  amongst  themselves  as  to  the  decree 
which  shall  be  taken ;  in  such  cases,  as  well  as  in  the  case  of 
short  causes,  the  Court  will,  upon  application  by  counsel,  order 
the  cause  to  be  advanced ;  but  the  most  usual  way  of  getting  cases 
of  this  nature  disposed  of  is,  to  set  the  cause  down  at  once,  as  a 
consent  cause,  which  may  be  done  by  the  secretary  of  the  Judge 
before  whom  the  cause  is  to  be  heard,  upon  the  production  of  the 
usual  certificate  that  the  cause  is  in  a  fit  state  to  be  heard  (q). 
For  the  disposal  of  matters  so  set  down  to  be  heard,  by  consent, 
special  dayB  are  appointed  by  the  Courts,  generally  once  a  week, 
at  the  sitting  of  the  Court. 

It  is  scarcely  necessary  to  observe,  that  causes  so  set  down 
must  he  strictly  cases  in  which  all  the  parties  consent,  and  are 
competent  to  consent,  to  the  decree  proposed  to  be  taken,  or  at 
least  in  which  no  party  offers  any  opposition  to  it.  If  any  opposi- 
tion should  be  made  to  the  decree,  by  any  of  the  parties,  the  cause 
will  be  immediately  struck  out  of  the  paper. 

It  may  be  mentioned,  with  reference  to  the  subject  of  consent  Cannot  be 
causes,  that  a  decree  or  order  made  by  consent  of  the  counsel  for  re  ear  ' 
the  parties,  cannot  be  set  aside  either  by  rehearing  or  appeal  (r) 

(*)  2  Mad.  147.  7  Bro.  P.  C.  244 ;  Downing  v.  Cage, 

<o)  Ante,  p.  1177.  1  Eq.  Ca.  Ab.  165,  pi.  4;  Norcott  «. 

( p)  1  J.  &  W.  1,  n.  Norcott,  7  Vin.  Ab.  298,  10;  Wind- 

(q)  Ante,  p.  1169-70.  ham   v.  Webb,  Neem.  127.      Vide 

(r)  Brandish  v.  Gee,  Amb.  229;  contra,  Batterfield  v.  Batterfield,  1 

Harrieon  v.  Rumaey,  2  Vea.  483  ;  Ves.  133, 154  ;  and  Belt's  Supp.  81 ; 

Beit'i  ©up.  391 ;  Toder  v.  Stimpwm,  Hibbert  v.  Hibbert,  3  Mer.  682. 
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Of  Consent   (1),  or  by  bill  of  review  (s),  unless  by  clerical  misprision  any 
Causes.       thing  has  been  inserted  in  the  order,  as  by  consent,  to  which  the 
party  had  not  consented,  in  which  case  Lord  Thurlow  appears  to 
have  considered  that  a  bill  of  review  would  lie  (t) ;  if,  however, 
the  decree  has  been  obtained  by  fraud,  relief  may  be  had  against 
it,  by  original  bill  («).    The  consent  of  counsel  to  a  decree  is  to 
Authority  to     be  given  upon  their  own  conception  of  the  authenticity  of  their 
consent.  instructions  (z),  and  as  the  client  is  bound  by  the  act  of  his  coun- 

sel, he  must,  if  the  counsel  has  consented  without  sufficient  au- 
thority, seek  his  remedy  against  the  counsel  (y)  (2).    It  has  been 
In  cases  of  in-  before  stated  (2),  that  although,  where  infants  are  concerned,  the 
ant8'  Court  does  not  usually  make  a  decree  by  consent,  without  first 

referring  it  to  the  Master  to  inquire  whether  it  will  be  for  their 
benefit,  yet,  if  such  a  decree  is  made,  the  infants  will  be  bound 
by  it. 
Of  advancing  Sometimes  a  cause  will  be  advanced  to  the  head  of  the  paper, 
causes  pro-  pro  forma,  to  enable  a  witness  attending  from  a  public  office  in 
the  country,  to  prove  a  document  and  return :  this  is  frequently 
done  in  cases  where  it  is  necessary  to  produce  an  original  will 

to  pro-      from  the  Registry  of  the  Prerogative  Court  of  York,  or  from  any 

uce  a  wi  .      inferior  ecclesiastical  jurisdiction  ;  which  is  always  necessary 
where  a  will  of  real  estate  is  to  be  established  by  the  decree  of 

(s)  Webb  v.  Webb,  3  Swanst.  658,  («)  Brandish  v.  Gee,  Amb.  229. 

and  vide  Smith  v.  Turner,  1  Vera.  (z)  Mole  v.  Smith,  1  J.AW.6J3, 

275,  ed.  Raitby.  (y)  Brandish  v.  Gee,  supra.* 

(0  Anon.  1  Ves.  J.  93.  (z)  Ante,  p.  96. 

(1)  An  order  or  decree  in  Chancery,  entered  by  consent,  is  not  the  subject 
of  an  appeal  or  rehearing.    Atkinson  v.  Manks,  1  Cowen,  693. 

Bat  see  Brewer  v.  State  of  Connecticut,  9  Ohio,  189,  decided  un- 
der the  act  of  Ohio,  1831,  giving  an  appeal  "  from  any  final  sentence  or  de- 
cree ;  "  and  see  also  Morris  v.  Davies,  5  Clark  &  Fin.  163. 

If  an  order  or  decree  appealed  from,  purports  on  its  face  to  have  been  tak- 
en by  consent  of  the  party  appealing,  it  will  be  deemed  by  the  Court  above, 
on  appeal,  to  have  been  so  taken ;  and  they  will  not  hear  evidence  on  the 
question  whether  it  was  so  taken.  If  it  was  in  fact  not  taken  by  consent, 
the  party  should  have  applied  to  the  Court  below  to  have  the  mistake  in  the 
entry  corrected.    Atkinson  v.  Manks,  1  Cowen,  693. 

(2)  1  Hoff.  Ch.  Pr.  27  and  note ;  Corning  v.  Cooper,  7  Paige,  567. 

Where  upon  the  hearing  of  a  cause  the  counsel  of  the  defendants  abandon- 
ed the  defence  after  hearing  the  opening  argument  in  behalf  of  the  plaintiffs, 
the  Court  refused  to  grant  a  rehearing  upon  the  ordinary  certificate  of  coun- 
sel. To  obtain  a  rehearing  under  such  circumstances,  the  defendants  will 
be  obliged  to  show  a  violation  of  duty  on  the  part  of  their  counsel,  or  that  he 
had  clearly  mistaken  either  the  law  or  the  facts.  Decarten  v.  La  Farge,  1 
Paige,  574. 

The  Court  has  power,  even  after  enrolment,  to  open  a  regular  decree,  ob- 
tained by  default,  to  discharge  the  enrolment,  for  the  purpose  of  giving  the 
defendant  an  opportunity  to  make  a  defence  on  the  merits,  where  he  has 
been  deprived  of  such  defence,  either  by  mistake  or  accident,  or  by  the  neg- 
ligence of  his  solicitor.    Millspaugh  v.  M'Bride,  7  Paige,  509. 
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the  Court.     In  one  case  an  application  was  made  to  the  Court,    Advancing 

that  a  cause,  which  was  not  in  the  paper  for  the  day,  might  be  s^^-^^^^ 

immediately  called   on   for  the  purpose   of  proving  a  will,  the  Cause  not  in 

proper  officer  having  come  op  from  York  with  the  original  for  the  paper 

that  purpose,  and  being  detained  in  town  at  a  considerable  ex-      e   on' 

pense,  the  application  was  granted,  and  the  cause  having  been 

called  on,  the  will  was  produced,  by  the  proper  officer,  to  the 

Registrar  (a). 

Where  original  and  cross  causes  are  set  down,  the  one  preced-  ®*  advancing 

cross  causes. 
iag  the  other,   and  some  other  causes  intervene,  the  plaintiff  in 

the  original  cause,  if  the  cross  cause  has  acquired  priority  m  the 

paper  of  causes,  or  vice  versa,  may  (if  necessary)  move  for  leave 

to  bring  forward  his  cause,  so  that  both  original  and  cross  cause 

may  come  on  for  hearing  at  the  same  time,  or  that  the  cross  cause 

o*r  original  cause,  as  the  case  may  be,  may  stand  adjourned,  in 

order  that  both  causes  may  be  heard  together  (6). 

Upon  an  application  of  this  sort,  it  may  be  necessary  to  engraft 
a  request  that  the  depositions  (if  any)  taken  in  the  original  cause 
may  be  read  at  the  hearing  of  the  cross  cause,  et  sic  e  converse 
(c)  ;  it  is  to  be  noticed  that  such  an  order,  when  obtained,  may 
t>e  made  use  of  by  the  other  side,  without  notice,  unless  he  is, 
upon  special  reason  shown  to  the  Court  by  the  party  first  obtain- 
ing the  same,  inhibited  by  the  same  order  from  so  doing  (d) ;  but 
it  is  necessary  that  a  subpoena  to  hear  judgment  should  be  served 
in  each  cause ;  for  the  cause  of  that  party  who  omits  serving  this 
process,  shall  not  come  on  at  the  same  time  with  the  other  party's, 
unless  the  latter  consents  to  it  (e). 

The  same  application  may  also  be  made,  by  the  plaintiff,  where or  supple- 
there  are  original  and  supplemental  causes  entered  for  hearing  in  mental  c*086"- 
the  same  paper,  with  other  causes  intervening. 

If  the  party  who  procures  a  cause  to  be  set  down  for  hearing  is  Adjournment 
not  ready  to  hear  it  at  the  day,  he  must  ask  the  Court  to  allow  it      cautei- 
to  stand  over  to  another  day  ;  such  an  application,  however,  will 
not  be  granted,  unless  upon  the  terms  that  the  party  making  it 
shall  pay  to  the  other  the  costs  of  the  day  (/).    These  costs  for-  Costs. 
merly  differed  in  the  different  •  Courts :  those  before  the  Lord 
Chancellor  and  Vice-Chancellor    being  51,   whilst  before  the 
Master  of  the  Rolls  they  were  only  3J.  6s.  Sd.    By  the  35th  of  the 
Orders  of  1828  (g),  however,  this  distinction  has  been  done  away, 

(a)  Anon.  4  Mad.  271.  (0)  1  Harr.  (ed.  Newl.)  311. 

•    Hind.  415.  (/)  Hind.  416. 

Ibid.  (jg)  35th  Ord.  1828. 
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Adjournment. 

Costs  of  the 
day,  under 
present  prac- 
tice. 


Where  more 
defendants 
than  one. 


Reasons  for 
adjournment. 


Costs  when  a 
cause  set  down 
a  second  time. 


When  a  cross- 
bill filed. 


and  it  is  directed  "  That  where  a  cause  being  in  the  paper  for 
hearing  is  ordered  to  be  adjourned  upon  payment  of  the  costs  of 
the  day,  there  the  party  to  pay  the  same,  whether  before  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  or  the  Vice-Chancellor,  shall 
pay  the  sum  of  10/.  unless  the  Court  shall  make  order  to  the  con- 
trary." 

It  is  to  be  observed  that,  where  there  are  more  defendants  than 
one,  the  sum  of  10/.  is  not  payable  by  the  plaintiff  to  each  of  the 
defendants,  but  it  is  divisible  amongst  them  all  (A),  and  that  the 
party  setting  down  the  cause  may  obviate  the  necessity  of  paying 
it  at  all,  by  applying  to  have  the  cause  adjourned  before  it  comes 
into  the  daily  paper. 

The  most  usual  reasons  for  applying  to  adjourn  a  cause,  are  the 
discovery  of  some  defect  in  the  pleadings  which  may  render  an 
amendment  of  the  bill,  or  the  filing  of  a  supplemental  bill,  neces- 
sary, —  the  circumstance  that  the  cause  is  likely  to  come  on  for 
hearing  before  publication  has  passed,  (which  may  happen  in  cases 
where  the  defendant  has  obtained  an  order  to  enlarge  publication 
on  condition  that  it  is  not  to  delay  the  plaintiff  in  setting  down  his 
cause  (t),) — or  the  fact  that  the  suit  is  under  compromise:  in 
such  cases,  an  application  should  be  made  to  the  Court,  by  motion 
or  petition,  for  an  order  to  adjourn  the  cause  before  it  appears  in 
the  daily  paper  of  causes;  otherwise  the  Court,  instead  of  ad- 
journing the  cause,  will  order  it  to  be  struck  out  of  the  gene- 
ral paper,  and  thereby  impose  upon  the  plaintiff  the  necessity  of 
again  setting  it  down ;  in  which  case  he  will  be  within  the  opera- 
tion of  the  34th  Order  of  1828,  which  directs,  that  "  When  a 
cause,  which  stands  for  hearing,  is  called  on  to  be  heard,  but  can- 
not be  decided  by  reason  of  a  want  of  parties,  or  other  defect  on 
the  part  of  the  plaintiff,  and  is,  therefore,  struck  out  of  the  paper, 
if  the  same  is  again  set  down,  the  defendant  or  defendants  shall  be 
allowed  the  taxed  costs  occasioned  by  the  first  setting  down,  al- 
though he  or  they  do  not  obtain  the  costs  of  the  suit." 

It  is  to  be  observed,  that  a  cause  will  not  be  adjourned  because 
a  cross-bill  has  been  filed,  to  which  no  answer  has  been  put  in. 
The  proper  course  in  such  cases,  is,  when  the  cross-bill  has  been 
filed  in  due  time,  to  move  to  stay  publication  in  the  original  cause 
till  the  answer  to  the  cross-bill  has  come  in  (k). 


(A)  Ch.  Rep.  Expl.  Paper  Prop.  58, 
p.  85. 
(0  Ante,  p  1135. 


(*)  Coates  v.  Pearson,  4  Mad.  262 ; 
see  ante,  p.  1135. 
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The  plaintiff's  solicitor  should  take  care,  before  a  cause  is  callecRn  what  Cases, 
on,  to  furnish  the  Judge  who  is  to  hear  it  with  a  copy  of  the  title  K^m>*~^y 
of  the  cause,  and  of  the  prayer  of  the  bill ;  he  should  also,  as  well  judge! 
as  the  solicitor  for  the  defendants,  be  in  attendance,  either  by  him- 
self or  his  clerk,  when  the  cause  is  called  on,  and  during  the  hear-  Attendance  of 
ing.     In  order  to  enforce  the  performance  of  this  duty  on  the  part  8°"cltor* 
of  the  solicitors,  the  36th  of  the  Orders  of  1828  directs,  that 
"  Whenever,  upon  the  hearing  of  any  cause,  or  other  matter,  it 
shall  appear  that  the  same  cannot,  conveniently,  proceed,  by  rea- 
son of  the  solicitor  for  any  party  having  neglected  to  attend  per- 
sonally, or  by  some  proper  person  on  his  behalf,  or  having  omitted 
to  deliver  any  paper  necessary  for  the  use  of  the  Court,  and  which, 
according  to  its  practice,  ought  to  have  been  delivered,  such  so- 
licitor shall  personally  pay,  to  all  or  any  of  the  parties,  such  costs 
as  the  Court  shall  think  fit  to  award.1' 

The  causes  in  the  paper  for  the  day  are  generally  called  on  by  Proceeding 
the  Registrar  in  the  order  in  which  they  there  stand  (/).     If  upon  dantdoes  not 
a  particular  cause  being  called  and  the  bill  opened,  the  defendant  appear. 
does  not  appear  to  open  his  answer,  the  Court  calls  on  the  plaintiff 
to  prove  service  upon  him  of  the  subpoena  to  hear  judgment. 

The  44th  Order  of  August,  1841,  has  made  a  material  difference 
in  the  practice  adopted  by  the  Court  when  a  defendant  makes  de- 
fault at  the  hearing.  Before  that  Order  came  into  operation,  when 
the  affidavit  of  service  was  read,  if  it  appeared  to  the  Court  that 
the  defendant  had  been  regularly  served  with  the  subpoena,  the 
plaintiff's  counsel  prayed  to  have  a  word  of  the  defendant's  an- 
swer read.  The  formal  words  at  the  beginning  of  the  defendant's 
answer  were  then  read,  in  order  to  show  that  an  answer  had  been 
filed,  and  that  there  was  a  lis  contested  a  in  the  suit  (m),  for  this 
purpose  an  office  copy  of  the  answer  properly  signed  must  have 
been  produced,  and  the  plaintiff's  counsel  then  prayed  such  a  de- 
cree as  he  thought  the  plaintiff  entitled  to ;  or,  more  commonly, 
the  Court  directed  the  plaintiff  to  take  such  a  decree  as  he  could 
abide  by  (n).  The  decree,  in  such  cases,  was  drawn  up  with  a  Decree  nisi. 
declaration  that  "  it  should  be  binding  on  the  defendant,  unless  he, 
on  being  served  with  a  subpama  to  show  cause  against  the  same, 
showed  unto  the  Court  good  cause  to  the  contrary"    This  was 

J  I)     It  seems  that  if  a  peer  of  the  they  are  not  ready,  but  will  be  so 

Im  is  interested  in  a  cause  and  when  the  cause  is  called  on  in  its 

comes  upon  the  bench,  it  is  usual,  af-  course,  the  Court  will  not  force  them 

ter  the  cause  then  in  hearing  is  over,  to  go  on,  and  the  nobleman  must  wait 

to  call  on  his  cause  before  the  others  till  his  cause  is  called  and  comes  on 

which  are  above  it;  if,  however,  the  in  its  course.    For.  Rom.  154. 
peer's  cause  stands  low  down  in  the        (m)  For.  Rom.  151. 
paper,  and  the  adverse  counsel  say        (n)  1  Harr.  (ed.  Newl.)  310. 
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Where  the  De-  called  a  decree  nisi,  and  in  praying  it,  the  counsel  lor  the  plaintiff 
not  Appear*   na^  to  ^  very  c*rcMl  to  embrace  in  it  such  directiooB  only  as  he 
s-^^n^-^w^  could  have  supported  in  case  the  defendant  appeared  to  show  cause. 
Nota  judff-  A  decree  of  this  nature  was  not  considered  as  a  judgment  of 

Court?  tne  Court,  oat  M  tne  act  °f tne  Party  wno  obtained  it,  conceiving 

what  the  judgment  of  the  Court  would  have  been  if  the  other  party 
had  appeared,  and  it  was  taken  at  the  peril  of  the  party  obtaining 
it,  if  he  could  not  support  it  by  his  pleadings  and  proofs  (p). 
Under  present     The  44th  Order  of  August,  1841,  has  now  directed,  "  That 
fute  inufefiTst  where  a  defendant  makes  default  at  the  hearing  of  a  cause,  the 
instance.  decree  shall  be  absolute  in  the  first  instance,  without  giving  the 

f    defendant  a  day  to  show  cause,  and  such  decree  shall  have  the 
same  force  and  effect  as  if  the  same  had  been  a  decree  nisi  in  the 
first  instance,  and  afterwards  made  absolute  in  default  of  cause 
shown  by  the  defendant." 
Whether  de-         In  the  case  of  a  decree  made  after  an  order,  to  take  the  bill  pro 

cree  made  by    confesso.  we  have  seen  that  the  Court  does  not  now  allow  the  plain- 
the  Court  it-       .j?        \  .  .  ,.,,,.,,.,        *_ 

self.  tiff  to  take  such  a  decree  as  he  can  abide  by,  but  itself  makes  the 

decree  which  seems  just  (q).  The  Orders  of  1841,  have  not  pro- 
vided that  the  decree  made  upon  the  default  of  the  defendant  to 
appear  at  the  hearing,  shall  be  the  act  of  the  Court  itself,  but  prob- 
ably such  a  practice  will  be  adopted,  otherwise  it  does  not  seem 
clear  what  restraint  there  would  be  upon  a  plaintiff  in  drawing  up 
his  own  decree.  Even  before  the  44th  Order  of  August,  1844, 
when  the  object  of  the  bill  was  to  establish  a  will  against  an  heir 
at  Law ;  the  Court,  notwithstanding  he  made  default,  ordered  the 
proofs  of  it  to  be  read,  for  the  will  could  not  otherwise  be  declared 
to  be  well  proved  (r). 
Cannot  be  Moreover  before  the  last-mentioned  Order  a  decre  nisi  was  only 

made  after  ad-  mh^e  where  the  party  made  default  upon  the  cause  being  origin- 
ally  called  on ;  if  the  defendant  appeared  when  the  cause  was 
called  on,  and  the  bill  and  answer  were  opened,  but  the  further 
hearing  adjourned,  if  the  defendant  made  default  at  the  adjourned 
hearing,  the  decree  was  absolute,  for  the  second  hearing  was  con- 
sidered as  a  continuation  of  the  former  when  he  did  appear  (s). 
Proceeding  The  same  course  of  proceeding,  mutatis  mutandis,  as  thai 

toMnota  -***  adoPted  wnere  the  plaintiff  has  set  the  cause  down  and  does  not 
pear.  appear,  may  be  taken  where  the  cause  has  been  set  down  at  the 

request  of  the  defendant  and  the  plaintiff  does  not  appear,  in  snob 

(0)  Carew  v.  Johnstone,  2  Sch.  &        (q)  Ante,  p.  576. 
Lef  300 ;  and  Knight  *.  Young,  2  V.        (r)  Webb  r.  Litcot,  3  Atk.  25. 
&  B.  186.  (s)  Hind.  420. 
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cases  the  decree  pronounced  by  the  Court  will  he  for  a  dismissal  Where  Plain- 
of  the  plaintiff's  bill  against  the  defendants,  with  costs,  absolute-      Appear?0 
\j  (*),  but  the  defendant  can  take  no  advantage  of  the  plaintiff's  \^~*ss~^s 
non-appearance,  except  the  subpoena  to  hear  judgment  appears  to 
hare  been  properly  served,  for  otherwise  the  plaintiff  is  in  no 
fault  («). 

Where  the  cause  has  been  set  down  by  the  plaintiff,  and  the  de-  Where  subpa- 
fendant's  counsel  is  ready  and  appears,  and  no  counsel  appears  for  judgment  has 
the  plaintiff,  the  Court  always  calls  upon  the  defendant  to  prove  been  served, 
service,  upon  himself,  of  the  subpoena  to  hear  judgment ;  this  must 
be  done  by  affidavit  in  the  manner  above  pointed  out ;  and  if  the 
Court  is  satisfied  that  the  subpoena  to  hear  judgment  has  been 
served,  it  will  make  a  peremptory  decree  to  dismiss  the  plaintiff's 
bill  with  costs  (x).    It  is  to  be  observed,  that,  if  a  plaintiff  sets  ^j£  ffi*m 
down  his  cause  but  does  not  serve  the  defendant  with  a  Bubpoena  been  served, 
to  hear  judgment,  the  defendant  cannot  have  a  decree  to  dismiss, 
but  should,  if  he  wishes  to  have  the  suit  decided,  set  the  cause 
down  to  be  heard  ad  requisitionem  defendentis,  in  which  case  it  is 
probable  that  the  bill  will  be  dismissed,  with  costs,  though  some- 
times a  decree  is,  under  such  circumstances,  made  against  the  de- 
fendant (y). 

It  sometimes  happens,  that  a  person  who  has  not  been  served  Where  a  per- 
with  a  subpoena  to  hear  judgment,  or  who  has  not  even  appeared  ^^m&D™* 
in  the  cause,  is  willing  to  be  bound  by  the  decree,  in  such  a  case  is  willing  to  be 
the  rule  seems  to  be  that  any  party  named  as  a  defendant  to  a  bill,  bound  by  the 
may  with  the  consent  of  the  plaintiff  alone  appear  at  the  hearing 
of  the  cause,  and  be  bound  by  the  decree,  although  such  party  has 
not  been  served  with  a  subpoena  to  appear,  or  has  not  appeared 
in  the  suit ;  but  a  person  who  has  not  been  named  as  a  defendant 
to  the  bill,  cannot  appear  at  the  hearing  without  the  consent  of  all 
parties  to  the  cause  (z). 

The  formal  method  of  hearing  a  cause,  where  all  the  parties  ap-  Where  all  par 
pear  upon  its  being  called  on,  is  this :  —  the  plaintiff's  bill  is  first tie-  W6**' 
opened,  or  the  substance  of  it  briefly  stated,  and  the  defendant's 
answer  also,  by  the  junior  counsel  on  each  side,  after  which,  the 
plaintiff's  leading  counsel  states  the  case,  and  the  matters  in 
issue,  and  the  points  of  equity  arising  therefrom ;  and  then  such 
depositions  and  parts  of  the  defendant's  answer  as  are  intended  to 
be  used  on  the  part  of  the  plaintiff,  are  read  by  the  junior  counsel. 

(I)  Hind.  407,  418.    Clark  v.  Wil-        (z)  Hind.  419,  and  117th  Order, 
son,  24  May,  1775.  May,  1645,  ante,  p.  930. 

(«)  Ibid.  (y)  For.  Rom.  157. 

(s)  Dyson  «.  Morris,  1  Hare,  413. 
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Where  all  Par-  It  is,  however,  now  usual  for  the  Court  to  dispense  with  the  open- 
^^P^^,  ing  of  the  bill  and  answer  by  the  junior  counsel,  so  that  the  hear- 
ing is  commenced  by  the  leading  counsel  stating  the  case  of  the 
plaintiff. 

Pleadings  in  the  cause  and  depositions  are  usually  read  from 
office  copies,  which,  for  this  purpose,  must  be  duly  signed  by  the 
proper  officer ;  the  office  copies  of  the  depositions  most,  also,  as 
we  have  seem,  be  signed  for  the  party  by  whom  the  same  are  to  be 
Of  reading  read  (a);  that  is,  they  must  have  been  taken  by  the  party  intend- 
pleadings  and  m^  to  Ufle  ^m,  and  not  borrowed  from  any  other  party.  Office 
copies  of  pleadings  are  not  usually  taken  by  the  party  by  whom 
they  are  filed,  but  each  party  is  allowed  to  read  the  original  draft 
of  his  own  pleading,  signed  by  counsel,  and  the  same  credit  is  gen- 
erally given  to  such  drafts  as  is  given  by  the  Court  to  the  office 
copies  of  them,  when  made  use  of  by  the  other  side.  But  neither 
drafts  nor  office  -copies  of  pleadings  are  considered,  by  the  Court, 
as  evidence  in  themselves,  and  if  a  doubt  is  suggested  as  to  their 
accuracy,  the  Court  will  refer  to  the  original  record ;  indeed,  the 
practice  of  referring  either  to  drafts  or  to  office  copies,  appears 
to  have  been  adopted  merely  to  save  the  Court  the  trouble  of  in- 
specting the  original  record ;  which  is,  nevertheless,  always  under- 
stood to  be  in  Court 

Upon  this  ground,  Lord  Eldon  proceeded  in  Huddleston  v.  Bris- 
coe (6).  In  that  case,  the  bill  was  filed  lor  the  specific  perform- 
anoe  of  an  agreement  contained  in  letters  which  had  passed  be- 
tween the  plaintiff  and  defendant.  The  letters  were  set  out  in 
the  bill,  and  the  defendant,  by  his  answer,  admitted  the  letters,  as 
set  out,  insisting  that  they  did  not  amount  to  an  agreement  The 
cause  was  heard  at  the  Rolls,  and  the  plaintiff's  counsel  having 
read  the  admission  of  the  letters  from  the  answer,  called  upon  the 
defendant's  counsel  to  produce  their  office  copy  of  the  trill,  in 
order  that  the  contents  of  the  letters  might  be  read  from  it ;  and, 
upon  the  defendant's  counsel  refusing  to  produce  die  office  copy* 
the  plaintiff's  counsel  proceeded  to  read  the  letters  tram  the  draft 
of  the  bill.  This  was  objected  to,  on  the  part  of  the  defendant, 
bat  the  Master  of  the  Rolls  permitted  it  to  be  done.  The  case 
was  afterwards  re-heard  before  Lord  Eldon,  when  his  Lordship 
expressed  an  opinion,  that  the  decree  was  right,  but  that  t&e  letters 
ought  to  heme  been  read  from  the  record  of  the  bill,  a*d  not  from 

(a)  Beames's  Ord.  301.  (b)  11  Ves.  583. 
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the  draft,  and  directed  the  recital  in  the  decree  to  he  altered,  by  Where  all  Par- 
stating  it  to  hare  been  made,  "  upon  inspecting  the  record  of  the  ^^J!^"^ 
bill/'  instead  of  "  upon  inspecting  the  draft  of  the  bill." 

It  is  to  be  observed,  however,  that  the  principal  question  in  the  Sta™P»  upon 
.  ..«».*«,«.   written  docu- 

above  case,  was  not  as  to  the  propriety  of  reading  from  the  draft,  menu. 

or  from  the  record,  but,  whether  either  ought  to  have  been  read, 
without  having  received  authenticity  as  an  agreement,  by  having 
proper  agreement  stamps  imposed  upon  them;  and,  upon  this 
point,  Lord  Eldon,  as  well  as  the  Master  of  the  Rolls,  were  of 
opinion,  that  the  effect  of  an  admission  of  the  letters  by  the  an- 
swer, was  to,  dispense  with  the  necessity  of  evidence,  and  that, 
therefore,  the  stamping  of  the  letters  was  unnecessary.  Lord  StamP»  not 
Eldon's  observations  upon  this  point,  in  giving  judgment,  are  im-  upon  admis- 
portant :  "  It  has  been  said,  thai  these  letters  are  not  upon  stamps.  "ion»  r«*<* 
Of  the  fact  there  is  no  proof;  nor  any  allegation,  except  at  the  j™. P 
bar.  The  question  upon  that  is  of  great  importance  to  the  suit- 
ors, not  only  here,  but  in  every  Court  of  Westminster  Hall. 
Soon  after  the  Act  was  passed,  this  question  was  much  considered 
by  me.  I  believe  I  made  the  objection,  without  effect,  before  Lord 
Thurlow.  It  is  an  objection  that  has  not  been  acted  upon  in  the 
vast  variety  of  cases,  in  which  a  specific  performance  has  been 
decreed.  Farther,  it  is  an  objection  that  never  availed  at  Law ; 
and  wherever  an  action  has  been  brought  upon  an  agreement,  that 
ought  to  be  on  a  stamp,  and  the  form  of  pleading  has  been  such, 
that  at  the  trial,  it  was  not  necessary  to  produce  the  instrument, 
as  if  it  was  admitted  upon  the  record,  and  the  trial  was  upon  is- 
sues collateral  to  the  existence  of  the  agreement ;  it  has  never 
been  considered  as  open  to  the  Court  to*  examine  the  question, 
whether  the  instrument  was  legally  available  with  reference  to  the 
Stamp  Laws.  In  this  Court,  previously  to  the  Act,  and  since, 
where  a  suit  has  been  instituted  upon  a  deed,  if  the  defendant  ad- 
mitted the  instrument,  and  put  the  plaintiff  in  possession  of  the 
power  of  reading  the  bill  and  answer,  the  instrument  has  never 
been  produced :  and  the  Court  never  examines,  whether  it  was 
stamped ;  but  leaves  the  party  liable  to  penalties ;  except  in  cases 
where  the  legislature  require  an  instrument  stamped,  as  the  only 
evidence  of  the  transaction ;  and  says  expressly,  that  otherwise 
the  instrument  shall  not  be  read  in  evidence.  I  do  not  know  that 
even  thai  clause:  makes  the  production  of  the  stamp  necessary 
where  the  transaction  is  not  in  issue ;  for  instance,  in  a  suit  by  an 
executor  for  an  account,  if  the  defendant  admits,  that  a  legacy 
has  been  paid,  though  the  legislature  interposes  the  necessity  of  a 
receipt,  the  Court  would  not  inquire,  in  such  a  suit,  whether  such 
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Where  all  Par-  a  receipt  actually  passed.     In  this  view  of  the  case,  by  analogy 
>^^JJ!!^^  to  the  practice  of  this  Court  in  other  cases,  and  of  Courts  of 
Law,  if  the  party  has  admitted  that,  which,  if  not  admitted,  the 
plaintiff  must  prove,  it  cannot  be  necessary  to  produce  that  evi- 
dence which  otherwise  he  must  have  brought  forward  "  (c). 
Objection!  for       With  reference  to  the  question  of  stamps  upon  written  doco- 
"*"' of  raents,  read  at  the  hearing  of  a  cause,  it  may  be  useful  in  this 

place  to  state,  that  the  Court  of  Chancery  will  not  receive  in  evi- 
dence any  document  which  ought  to  be  stamped,  without  it  has 

taken  by  the  proper  stamp  affixed  to  it,  and  that  the  Court  will  itself  raise 

the  Court.  tne  0bjection>  whether  it  be  taken  by  the  other  party  or  not 
And  a  Court  of  Equity  cannot  any  more  than  a  Court  of  Law  re- 
ceive parol  evidence  of  the  contents  of  a  written  agreement,  which 
appears  never  to  have  been  stamped,  even  where  it  is  proved  to 
have  been  fraudulently  destroyed  by  the  party  against  whom  it  is 
Cause  allowed  sought  to  be  enforced  (d).  If  the  instrument  objected  to  is  of 
to  stand  over.  gucn  a  naturej  tnat  a  8tamp  may  be  affixed  to  it  on  payment  of  a 
penalty,  the  Court  will  permit  it  to  be  so  stamped,  and  will,  for 
that  purpose,  permit  the  cause  to  stand  over  (e). 

After  the  plaintiff's  evidence  has  been  read,  the  rest  of  the 

counsel  for  the  plaintiff  make  their  observations  and  arguments. 

Then  the  defendant's  counsel  go  through  the  same  process  for 

him,  except  that  they  may  not  read   any  part  of  his  answer. 

The  leading  counsel  for  the  plaintiff  is  then  heard  in  reply,  and 

concludes  the  argument  (/)  (1).     When  all  are  heard,  the  Court 

pronounces  the  decree,  the  minutes  of  which  are  generally  taken 

down  by  the  Registrar,  and  are  sometimes  read,  by  him,  openly 

in  Court  (g). 

Where  cause        The  course  of  proceeding  is  much  the  same,  where  the  answer 

down  upon  bill  nas  not  ^een  reP^ei*  to>  ^d  *ne  cause  has  been  set  down  for  hear- 

and  answer,      ing,  upon  bill  and  answer  only ;  in  such  case  the  answer  is  to  be 


(?) 
n  v. 


:)  Vide  Huddlestone  v.  Briscoe,  Yes.  234.    As  to  objections  to  pro- 
ves. 595.  bates  for  want  of  a  proper  stamp,  see 

(d)  Smith  v.  Henley,  1  Ph.  391  ;  ante,  p.  369. 
Hart  v.  Hart,  1  Hare,  1.  (/)  Hind.  412. 

(e)  Ibid.   Coles  t>.  Trecothick,  9        Jg)  Ibid.  Vide  post, « Decrees." 

(1)  See  Higdon  v.  Higdon,  6  J.  J.  Marsh.  49. 

Where  there  are  two  defendants,  who  set  np  advene  claims,  the  coarse 
of  practice  is  for  the  plaintiff  to  open j  for  the  defendant  who  sets  np  a  claim 
against  the  other  then  to  go  on,  and  for  the  other  defendant  to  answer ;  and 
there  is  no  reply  between  the  defendants,  unless  specially  directed  by  the 
Court.    Walton  v.  Van  Mater,  Halst.  Dig.  175. 


Of  Hearing  Causes.  1189 

wholly  read,  and  maBt  be  admitted  to  be  true  m  all  points  (1)*;  Upon  Bill  and 
and  no  other  evidence  is  permitted  to  be  read,  unless  matters  of        n8W0r- 
record  to  which  the  the  answer  refers,  and  are  provable  by  the  re- 
cord itself ;  or  documents  which  may  be  proved  by  affidavit  or 
viva  voce,  at  the  hearing  (A). 

If  the  plaintiff  goes  to  hearing  on  bill  and  answer,   and  the  D""1""*1 
Court  shall  not  see  cause  to  make  a  decree  thereupon,  for  want 
of  sufficient  matter  confessed  by  the  answer,  the  bill  will  be  dis- 
missed with  Costs.     By  the  common  course  of  the  Court,  the  costs  Costs. 
payable  by  the  plaintiff,  on  the  dismissal  of  his  bill,  upon  a  hear- 
ing tfpon  bill  and  answer,  are  40s.  (t).    In  consequence,  however, 
of  the  statute  4  Ann.  c.  16,  s.  23,  which  has  been  before  refer-  In  what  cases 
red  to  (*),  as  directing,  that  upon  interlocutory  applications  to  wju  be^ven 
dismiss  bills,  either  by  the  plaintiff  himself,  or  by  the  defendant 
for  want  of  prosecution,  the  plaintiff  should  pay  to  the  defendant 
the  taxed  costs  of  the  suit ;  plaintiffs  were  in  the  habit  of  setting 
down  their  causes,  to  be  heard  upon  bill  and  answer,  in  order  to 
evade  the  payment  of  full  costs,  to  which  they  would  have  been 
liable,  had  they  moved  to  dismiss  their  own  bills,  or  suffered  them 
to  be  dismissed  for  want  of  prosecution  ;  and,  in  order  to  correct 
this,  Lord  Hardwicke  made  an  order  (/),  providing  that,  where 
any  cause  shall  be  brought  to  a  hearing  Upon  bill  and  answer,  and 
such  bill  shall  be  dismissed,  the  Court  may  order  such  dismission 
to  be  either  with  40s.  costs,  or  with  costs  to  be  taxed  by  the  Mas-  On  the  pound 
ter,  or  without  costs,  as  the  Court  shall  think  fit  (m).    It  is  to  be  of  ▼«*t"on ; 
observed,  that,  previous  to  the  making  of  this  order,  Lord  Hard- 
wicke had  given  taxed  costs  on  dismissing  a  bill,  when  the  caUse 
had  been  heard  on  bill  and  answer  (n),  and  that,  since  the  order, 
full  costs  have  been  given  under  it,  against  the  plaintiff,  but  on 

the  ground  of  vexation  only  (o).    For  it  seems  to  have  been  the bat  not  i 

intention  of  Lord  Hardwicke,  in  making  the  above  order,  ilof  to  other  *****- 
alter  the  original  practice,  except  in  cases  of  vexation.    Thus,  in 


(k)  Ante,  p.  1025.  ceati  where  a  bill  is  dismissed,  see 

0  Hind.  417.  124th  Order  of  May,  1845. 

(*)  Ante,  907.  (in)  Beatnet  on  Costa,  231. 

(I)    27th  April,  1748;    Beames's        (ft)  Johnson  9.  Brown,  3  Atk.  1. 
Ord.  450.    Attorney-general  v.  Par-        (o)  Mansel   v.  Bowles,  1  Bro.  C. 

key,  3  Atk.  578 ;  Cowdell  *.  Tattoek,  C.  403 ;  2  Dittk.  646,  S.  C. 
3  V.  <fc  B.  10.    For  the  taxation  of 


(1)  Whether  the  matters  stated  in  it  are  responsive  to  the  bill,  or  of  pure 
avoidance.  And  this  role  prevails  even  where  the  defendant  only  avers  that 
he  believes  and  hopes  to  be  able  to  prove  such  facts.  BrickerhozFv.  Brown, 
7  John.  Oh.  217 ;  Dale  v.  McEvers,  2  Cowefl,  18.    See  ante,  986,  notes. 
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Upon  bill  and  Bayly  v.  The  Corporation  of  Leominster  (jp),  where  Lord  Thur- 
Answer.      jqw  j^  dismissed  a  bill,  when  the  cause  had  been  heard  upon 
bill  and  answer,  with  costs,  he  afterwards  entertained  a  mption  to 
vary  the  minutes,  by  reducing  the  costs  to  40s.  according  to  the 
usual  course  of  the  Court,  saying,  that  Lord  Hardwicke's  Act 
did  not  alter  the  practice  generally,  but  gave  a  discretion  to  vary 
S4*us  in  suits    it,  if  a  special  case  was  made.     It  is  to  be  observed  that,  where 
to  redeem,  Ac.  a  ^\  for  tne  redemption  of  a  mortgage  is  ordered,  by  a  final  or- 
der under  a  decree,  to  be  dismissed  in  consequence  of  the  non- 
payment of  the  principal  money  and  interest  reported  due  by  the 
Master,   such  dismissal  is  always,  with  costs  to  be  taxed  by  the 
Master  (q). 
In  what  cases       In  general,  where  a  cause  has  been  brought  on  for  hearing  upon 
the  plaintiff      Dyi  ^d  answer,  and  the  plaintiff  fails  in  making  out  his  case  for 
ted  to  reply)1    want  of  a  full  admission  of  it  by  the  answer,  the  Court  will  per- 
after  hearing    mjt  him,  (if  he  desires  it,)  to  reply,  on  paying  down  five  pounds 

ww^r!11  (r)>  an*  such  other  C08ts  **  the  Court  flhaI1  think  fit>  for  **  da*» 

within  four  days  after  such  hearing.    Thus  where  a  bill  was 

brought  against  three  several  executors  of  three  joint  factors, 
one  of  whom  swore  "  he  believed  and  hoped  to  prove  "  that  the 
plaintiff  was  satisfied  his  demands,  whereupon  the  plaintiff  replied 
against  the  other  two,  and  brought  the  cause  on  by  bill  and  an- 
swer against  a  third,  it  was  insisted  that  the  plaintiff  could  have 
no  decree  for  thus  bringing  on  his  cause,  for  though  the  defend- 
ant had  not  directly  sworn  by  his  answer  that  the  money  was  paid, 
yet  as  he  had  sworn  he  believed  and  hoped  to  prove  it  paid,  and 
the  plaintiff  by  not  replying  had  precluded  him  from  the  benefit 
of  his  proof,  what  the  defendant  stated  upon  his  belief  must  be 
taken  to  be  true,  and  the  plaintiff  was  ordered  to  pay  the  costs  and 
left  at  liberty  to  reply  to  the  answer  of  the  other  defendant  (5). 
Replication  It  may  be  observed  here,  that  where,  after  a  cause  has  come  on 

jueTfwjie  pro  to  ^  neard, li  naa  Deen  discovered  that,  through  inadvertence, 
tunc.  although  witnesses  have  been  examined,  no  replication  has  been 

filed,  the  Court  has  permitted  a  replication  to  be  filed  nunc  pro 
tunc  (t).  The  general  rule  of  the  Court,  however,  is,  that  unless 
a  replication  be  filed,  the  plaintiff,  if  he  brings  the  cause  on  to  a 
hearing,  must  submit  to  take  the  answer  as  wholly  true,  because 
the  defendant  has  been  deprived  of  the  opportunity  of  proving  the 
truth  of  his  answer. 

(p)  1  Ves.  Jun.  476.  increased  to  101.     35th  Old.  1888, 

(q)  Newsham  t>.  Gray,  2  Atk.  287.    ante,  p.  1182. 
(r)  This  was  formerly  the  amount        (*)  Barker  v.  Wyld,  1  Vera.  140. 
of  costs  of  the  day,  but  they  are  now        (f)    Rodney  »'.  Hare,  Mos.  296; 

•ate,  p.  970. 
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If,  after  a  cause  has  been  dismissed,  but  with  liberty  to  the  On  Bill  and 
plaintiff  to  reply,  on  payment  of  costs,  within  four  days  after  such  s^^H^l, 
hearing,  the  plaintiff  does  not  pay  the  costs  and  reply  within  that  Omission  of 
period,  the  dismission  must  stand,  and  being  signed  and  enrolled  Pjaintiff  to  re" 
may  be  pleaded  in  bar  to  a  new  bill  for  the  same  matter  (ti). 

It  has  been  before  stated  that  the  proper  time  for  taking  an  Objection  for 
objection  at  the  hearing  for  want  of  parties  is,  after  the  pleadings  want  par* 
are  opened,  and  before  the  merits  are  discussed,  though  the  Court 
has  frequently  permitted  the  cause  to  stand  over  for  the  purpose 
of  adding  parties  at  a  later  period  (x).  With  respect  to  the  ques- 
tion of  costs  in  such  cases,  it  will  be  sufficient  to  refer  to  what 
was  before  said  upon  the  subject  (y),  and  to  add  that  if  a  cause 
comes  on  again  after  it  has  been  put  off  by  the  Court  for  want  of 
formal  parties,  an  objection  for  want  of  other  parties,  which  might 
have  been  made  in  the  first  instance,  comes  too  late  (z). 

If  a  cause,  instead  of  being  ordered  to  stand  over  for  want  of  Where  cause 
parties,  is  struck  out  of  the  paper,  so  that  it  is  necessary  again  nas  bfen 
to  set  it  down  and  to  serve  fresh  subpranas  to  hear  judgment,  the 
defendant,  if  the  cause  is  again  set  down,  is,  as  we  have  seen,  to 
be  allowed  the  taxed  costs  occasioned  by  the  first  setting  down, 
although  he  do  not  obtain  the  costs  of  the  suit  (a). 

In  the  matter  of  Lord  Portsmouth  (b),  Lord  Eldon,  before  Private  hear- 
going  into  his  private  room  for  the  purpose  of  proceeding  with  *n£- 
the  further  hearing  of  the  petition  and  affidavits  privately,  accord- 
ing to  appointment,  desired  that  it  might  be  understood  that 
it  was  the  uniform  practice  in  Chancery,  as  long  as  the  Court 
had  existed,  in  the  case  of  family  disputes,  on  the  application  of 
counsel  on  both  sides,  to  hear  the  same  in  the  Chancellor's  private 
room,  and  that  what  was  so  done  was  not  the  act  of  the  Judge, 
but  of  the  parties  themselves  in  such  family  cases. 

(«)  Ibid. ;  1  Prax.  Aim.  14.    See  (y)  Ibid, 

also  117th  Order,  May  18,  ante,  p.  (z)  Jones  v.  Jones,  3  Atk.  217. 

929-30.  (a)  Ante,  p.  746-7. 

(x)  Ante,  p  339.  (ft)  Coop.  Rep.  106. 
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CHAPTER   XXIV. 


OF   DECREES. 


decree. 


Interlocutory 
or  final. 


Interlocutory 
decrees. 


Sect.  I.  —  General  Nature  of  Decrees. 

A  decree  is  a  sentence,  or  order  of  the  Court,  pronounced  on 
Definition  of  a  hearing  and  understanding  all  the  points  in  issue,  and  determining 
the  right  of  all  the  parties  to  the  suit,  according  to  equity  and 
good  conscience. 

It  is  either  interlocutory  or  final:  an  interlocutory  decree  is 
when  the  consideration  of  the  particular  question  to  be  determined, 
or  of  further  directions  generally,  is  reserved  till  a  future  hearing; 
and  the  further  hearing  is  termed  a  hearing  upon  further  directions, 
or  upon  the  equity  reserved  (a)  (1). 

It  very  seldom  happens  that  a  first  decree  can  be  final,  or  con- 
clude the  cause.  Thus,  if  any  matter  of  fact  is  strongly  contro- 
verted, the  Court  is  so  sensible  of  the  deficiency  of  trial  by  written 
evidence,  that  it  will  not  bind  the  parties  thereby,  but  will  direct 
the  matter  to  be  tried  by  a  jury  (2) ,  but,  as  no  jury  can  be  sum- 
moned to  attend  the  Court  of  Chancery,  the  feet  is  usually  ordered 
to  be  tried  at  the  bar  of  one  of  the  Courts  of  Common  Law,  or  at 
the  assizes.  This  is  effected  by  means  of  *  feigned  issue  (2) ;  for, 
in  order  to  bring  the  case  before  the  Court  of  Common  Law,  and 
to  have  the  point  in  dispute,  and  that  only,  put  in  issue,  an  action 
is  feigned  to  be  brought,  wherein  the  pretended  plaintiff  declares 
that  he  laid  a  wager  of  five  pounds,  with  the  defendant,  that  a  par- 
fa)  Setonon  Decreet,  2.  In  strict-  applied  to  decrees  in  which  some  ill- 
ness a  decree  is  interlocutory  until  it  quiry  as  to  matter  either  of  law  or  of 
is  signed  and  enrolled,  For.  Rom.  fact  is  directed  preparatory  to  a  final 
183,  but  the  term  is  more  generally    decision,  1  Newl.  322. 


For  feigned 
issue. 


(1)  See  Thompson  v.  Peebles,  6  Dana,  391 ;  Dunbar  v.  Woodcock,  10 
Leifh,  629. 

All  decrees  and  orders  of  the  Court  of  Chancery,  not  capable  of  enrolment, 
are  interlocutory  within  the  meaning  of  the  statute  of  New  York,  limiting 
appeals.    Jenkins  v.  Wild,  14  Wendell,  539. 

(2)  An  order  directing  the  trial  of  a  material  fact  by  jury,  is  an  interlocu- 
tory order,  and  under  the  stat.  of  Mass.  1826,  c.  109,  might  be  made  by  the 
~  Barnes  v.  Eames,  16  Pick.  141. 


Court  when  held  by  one  judge  only. 
(3)  See  post,  ch.  25,  §  1. 
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ticular  thing  was  true,  viz.  that  A.  was  heir  at  law  to  B.,  and  then  Interlocutory 
avers  that  it  is  so,  and  brings  his  action  for  the  five  pounds.     The 
defendant  admits  the  wager,  but  avers  that  A.  is  not  the  heir  at 
law  to  B.,  and  thereupon  that  issue  is  joined  which  is  directed  out 
of  Chancery  to  be  tried  (6).     The  necessary  consequence,  howev- 
er, is,  that  till  this  feigned  issue  has  been  tried,  no  final  decree  can 
be  pronounced  in  the  cause.     The  first  decree  (c),  therefore,  is  Sf!?™^  °* 
merely  an  interlocutory  decree  directing  the  issue,  and  reserving  tion. 
the  consideration  of  the  further  questions  in  the  cause  until  after 
the  trial  of  the  issue. 

So  if  a  question  of  mere  law  arises,  in  the  course  of  a  cause,  Directing  a 
such  as  whether  by  the  words  of  a  will  an  estate  for  life  or  in  tail  ^Jj^^tion 
is  created,  &c,  it  is  the  practice  of  the  Court  of  Chancery  to  re-  of  a  Court  of 
fer  it  to  the  opinion  of  the  Judges  of  one  of  the  Courts  of  Common  Law' 
Law,  upon  a  case  stated  for  that  purpose,  wherein  all  the  facts  are 
admitted,  and  the  point  of  law  is  submitted  to  their  decision  (1)  ; 
who,  thereupon,  hear  it  solemnly  argued  by  counsel,  on  both  sides, 
and  certify  their  opinion  in  writing  to  the  Lord  Chancellor  (d)  ; 
and  it  is  not  till  after  this  certificate  has  been  returned  that  the 
final  decision  of  the  Court  can  be  pronounced. 

Sometimes  the  object  of  the  suit  is  a  commission  for  a  partition  For  a  commis- 
of  lands  (2),  or  to  settle  their  boundaries ;  in  such  cases,  also,  the  "£°  or  towV 
first  decree  is  generally  interlocutory,  the  further  directions  being  tie  boundaries, 
reserved  till  after  the  commission  has  been  returned.    But  the  most 
usual  ground  for  not  making  a  perfect  decree,  in  the  first  instance, 
is  the  necessity  which  frequently  exists  for  a  reference  to  a  Master 
of  the  Court  to  make  inquiries,  or  to  take  accounts,  or  sell  estates,  For  areference 
and  adjust  other  matters  which  are  necessary  to  be  disposed  of,  be- 
fore complete  decision  can  be  come  to  upon  the  subject-matter  of 
the  suit 

It  may  here  be  mentioned,  that  there  are  some  cases  in  which  Preliminary 
it  is  a  rule  of  the  Court  not  to  make  any  decree  whatever  till  cer-  mo*u,nCi» 
tain  preliminary  inquiries  have  been  made  by  one  of  the  Masters 
of  the  Court  (e)  ;  this  rule  is  invariably  acted  upon  in  suits  for  the 

specific  performance  of  contracts,  and  the  Court  will  not  permit in  what 

the  question,  whether  a  good  title  can  be  made  or  not,  to  be  argued  CMea  directed- 

(b)  Hind.  429.  and  is  generally,  therefore,  termed 

(c)  The  word  decree  ia  not  strictly  "  an  Order." 
applicable  to  this  description  of  order,        (d)  Hind.  429. 
which  partakes  more  of  the  nature  of       (e)  Ante,  p.  264-5. 
a  direction  for  a  preliminary  inquiry, 

(1)  Post,  ch.  25,  §  3. 

(2)  Post,  ch.  25,  §  4. 
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As  to  title  of 
vendor  in  suits 
for  specific 
performance. 


In  what  man- 
ner vendee 
may  deprive 
himself  of  his 
right. 


before  it,  in  the  first  instance,  even  though  the  objections  to  the 
title  are  stated  and  the  questions  arising  upon  them  are  properly 
raised  by  the  pleadings  (f).  This  rule,  however,  is  not  founded 
merely  in  practice,  but  upon  principles  which  are  clearly  and  ac- 
curately defined  by  Lord  Eldon,  in  Jenkins  v.  Hiles  (g) :  —  "  If," 
(observes  his  Lordship,)  "  instead  of  bringing  an  action  of  damages 
for  breach  of  covenant,  the  plaintiff  comes  here  for  a  specific  per- 
formance, the  defendant  has  a  right,  not  only  to  have  such  a  title 
as  the  plaintiff  offers  upon  the  abstract  authenticated,  but  in  con- 
sideration of  the  relief  sought  here  beyond  the  law,  to  have  an  as- 
surance about  the  nature  of  his  title,  such  as  be  cannot  have  else- 
where. Therefore,  the  Court  never  acts  upon  the  fact,  that  a  sat- 
isfactory abstract  was  delivered,  unless  the  party  has  clearly  bound 
himself  to  accept  the  title  upon  the  abstract :  but  though  the  ab- 
stract is  in  the  hands  of  the  party,  who  says,  he  cannot  object  to 
it,  yet  be  may  insist  upon  a  reference.  Why  1  Because  the  de- 
cree compels  the  other  party  to  produce  all  the  deeds,  papers,  &c, 
in  his  custody  or  power,  from  which  reasonable  ox  solid  objections 
to  the  title  may  be  furnished ;  whiqb,  would  never  have  fallen  un- 
der the  view  of  the  purchaser,  unless  the  Court  wrung  from  the 
conscience  of  the  vendor  that  sort  of  information,  which  a  pur- 
chaser could  by  no.  other  means  acquire.  Inquiries  and  examina- 
tions also  may  he  directed,  by  which  the  title  may  be  sifted  in  a 
way  in  which  it  never  could  upon  a  mere  abstract,  authenticated 
as  the  vendor  thought  proper." 

It  is  not  to  be  inferred,  from  the  opinion  above  expressed  by 
Lord  Eldon,  that  a  purchaser  may  not  preclude  himself,  by  his 
manner  of  pleading,  from  his  right  to  such  a  reference ;  for  his 
Lordship  goes  on  to  say,  —  "I  have  never  understood,  that  the 
rule  has  gone  this  length ;  that  the  defendant,  against  whom.  ^ 
specific  performance  is  sought,  may  not  by  an  answer  unequivocal, 
to  which  he  was  not  drawn  by  surprise,  the  propriety  of  which  is 
not  rendered  disputable  by  any  subsequent  discovery,  waive  the 
benefit  of  this  principle ;  and  come  here,  saying  in  effect,  he  trusts 
the  representation  of  the  plaintiff  without  the  obligation  of  an 
oath  upon  his  conscience;  offering  in  the  first  instance  to  the 
decision  of  the  Court  one  neat  dry  point ;  upon  which  alone  his 
objection  rests.    The  rule  has  not  been  considered  so  absolute. 


(/)  Jenkins  v.  Hiles,  6  Ves.  646 ; 
—  Rose  v.  Calland,  5  Ves.  186 ;  Om- 
erod  v.  Hardman,  ib.  7122,  are  appa- 
rently at  variance  with  the  proposi- 


tion j  sed  vide  the  observations  of  tk» 
Lord  Chancellor  upon  these  cases,  in 
Jenkins  v.  Hiles,  obi  supra. 
(f )  Ubi  supra. 
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Bat  Bttch  instances,  if  they  have  occurred  in  practice,  will  not  Preliminary 
shake  the  rule;  but  forming  an  exception  would  confirm  the 
general  rule  "  (h).  —  A  purchaser  may  also  preclude  himself  from 
his  right  to  such  a  reference  by  acts  in  pais ;  such  as  taking  pos- 
session of  the  estate,  or  exercising  acts  of  ownership  over  it  (i). 
Such  aota,  however,  will  not  preclude  the  purchaser  from  his  right 
to  investigate  the  title,  unless  the  Court  is  satisfied,  from  them, 
that  he  intended  to  waive  qnd  has  actually  waived  it  (1);  and 
where  such  an  inference  could  not  be  drawn  from  those  facta,  the 
Court  refuse  to  depart  from  its  ordinary  rules  (£). 

It  may  be  noticed  here,  that  the  terms  in  which  the  direction  Terms  of  the 
for  a  reference,  as  to  the  title  of  a  purchaser,  is  framed,  is  not  to  ™*erencc  *■  to 
inquire  whether  he  could  make  a  good  title  at  the  time  of  entering 
into  the  contract,  but  whether  he  can,  i.  e.  at  the  time  of  the 
reference,  make  a  good  title  (/) ;  and,  under  suoh  reference,  h 
ha*  been  held,  that  if  the  purchaser  can  show  a  good  title,  at  any 
time  before  the  Master's  report,  it  will  entitle  him  to  a  decree 
(m)  (2) ;  and,  even  after  the  report,  if  the  vendor  can  satisfy  the 


JL 


(A)  Jenkin  v.  Hiles,  6  Yes.  653.  (A)  Burroughs  v.  Oakley,  3  Swanst. 

;i)   Fleetwood  v.  Green,  15  Ve*.    169. 


Margravine  of  Anspach  v.  No-        (0  Langford  v.  Pitt,  2  P.  Wins, 
el,  1  Mad.  310;  Fordyce  v.  Ford,  4    630. 

Bro.C.C.  494.  (m)   Mortlook  *.  Buller,  10  Ves. 

292,  315  [Sumner's ed.  notes]. 

(1)  Post,  1196,  note. 

(2)  Hepburn  ©.  Dunlap,  1  Wheat.  179. 

A  Court  of  Equity  will  not  decree  the  specific  performance  of  an  agree- 
ment of  sale,  ana  oblige  the  purchaser  to  accept  a  title,  which  the  vendor 
cannot  make  out  to  be  clearly  good  and  free  from  incumbrance.  Butler  v. 
O'Hear,  1  Desaus.  282;  Lewis  v.  Herndon,  3  Litt.  358;  Kelley  v.  Brad- 
ford, 3  Bibb,  317;  Seymour  v.  Delancey,  1  Hopk.  436;  Toung  v.  Lillard,  1 
Marsh.  482",  Morgan  v.  Morgan,  2  Wheat.  290,  299;  Reed  v.  Noe,  9  Yer- 
ger,  283 ;  Watts  v.  Waddle,  6  Peters,  389. 

It  is  sufficient,  however,  if  the  vendor  is  able  to  make  out  a  good  title  be- 
fore decree  pronounced,  although  he  had  not  a  good  title  when  the  contract 
was  made.  Hepburn  v.  Auld,  5  Cranch,  262, 275 ;  Finley  v.  Lynch,  3  Bibb, 
566 ;  Tyrce  v.  Williams,  3  Bibb,  366;  Seymour  v.  Delancey,  3  Cowen,  445 ; 
Pierce  v.  Nichols,  1  Paige,  244;  Colton  t>.  Ward,  3  Monroe,  304,  313;  Bald- 
win 9.  Salter,  8  Paige,  473;  Dutch  Church,  &c.  v.  Mott,  7  Paige,  76. 

If  there  be  any  doubt  or  difficulty  about  the  title,  it  is  usually  referred  to 
a  Master  to  be  examined  and  reported  on.  Pierce  v.  Nichols,  1  Paige,  246 ; 
M'Coafc  «.  Wright,  4  John-  Ch.  659, 670. 

But  Equity  wUl  not  relieve  a  purchaser  who  had  a  full  knowledge  of  the 
defect  in  the  title.  Craddoek  v.  Shirley,  3  Marsh.  288;  or  if  his  conduct 
has  amounted  to  a  waiver  of  the  objection.  Roach  e.  Rutherford,  4  Desaus. 
126.  See  Ramsey  v.  Brailsford,  2  Desaus.  590,  591.  See  further  on  the  sub- 
ject  of  enforcing  specific  performance  in.  cases  of  doubtful  and.  defective 
titles,  Tomlin  v.  M'Chord,  5  J.J.  Marsh.  136;  Beale  «.  Seiveley,  8  Leigh, 
658;  Bryan  v.  Reed,  1  Dev.  &  Bat.  Eq.  86;  Watts  v.  Waddle,  1  M'Lean, 
209 ;  Cooper  v.  Denne,  4  Bro.  C.  C.  (Perkins's  ed.)  87, 88,  and  notes ;  Roake 
v.  Kidd,  5  Sumner's  Vesey,  647,  Perkins's  note  (o),;  Omerod  v.  Hardmaa, 
ib.  722,  note. 
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As  to  the  next 
of  kin ; 


Court  that  he  can  make  a  good  title,  by  clearing  up  the  objections 
reported  by  the  Master,  the  Court  will  make  a  decree  in  his 
favor  (»). 

It  is  to  be  observed,  that  the  question,  whether  a  vendor  was  or 
was  not  able  to  make  a  good  title,  at  the  time  of  the  reference  to 
the  Master,  is  a  very  material  one  with  reference  to  costs,  though 
not  with  reference  to  the  decree  for  a  specific  performance  (o), 
the  rule  of  the  Court  being,  that  a  vendor  is  not  entitled  to  costs, 
except  from  the  time  when  his  title  is  reported  complete ;  and 
that,  up  to  that  time,  he  must  pay  costs  himself  (p).  In  conse- 
quence of  this  rule,  the  Court  has  adopted  the  practice,  at  the 
same  time  that  it  refers  it  to  the  Master,  to  inquire  into  the 
vendor's  title,  to  direct  the  Master,  in  case  he  shall  be  of  opinion 
that  a  good  title  can  be  made,  to  inquire  and  state  to  the  Court, 
when  it  was  first  shown  that  it  could  be  made  (q) ;  this  was  for- 
merly done  only  upon  further  directions  (r),  but  now  it  is  generally 
embraced  in  the  original  order  (5).  If,  however,  the  reference  to 
inquire  when  the  title  was  first  shown,  is  not  included  in  the  first 
order,  the  defendant  is  not  precluded  from  obtaining  it  after  the 
report  (t) ;  and,  in  Jennings  v.  Hopton  («),  an  order  to  that  effect 
was  obtained,  upon  motion,  before  the  report. 

It  is  to  be  recollected  (z),  that  it  is  a  fundamental  principle  of 
Courts  of  Equity  to  make  as  complete  a  decision  upon  all  the 
points  embraced  in  a  cause,  as  the  nature  of  the  case  will  admit, 
so  as  to  preclude,  not  only  all  further  litigation  between  the  same 
parties,  but  the  possibility  of  the  same  parties  being  at  any  future 
period  disturbed  or  harassed,  by  other  parties  claiming  the  same 
matter,  as  well  as  of  any  danger  that  may  exist  of  injustice  being 
done  to  other  parties  who  are  not  before  the  Court  in  the  present 
proceedings. 

Acting  upon  this  principle,  the  Court,  in  all  cases  relating  to 


(n)  Paton  v.  Rogers,  Mad.  &  Geld. 

(0)  Seton  v.  Slade,  7  Ves.  279. 
(p)   Harford  v.  Purrier,  1   Mad. 
532;  Wynn  t>.  Morgan,  7  Ves.  202 

1  Sumner's  ed.  notes]  ;  Wilson  v.  Al- 
ien, 1  J.  &  W.  623. 

(9)  Seton  on  Decrees,  209. 

(r)  Ibid.  211 ;  Gibson  *.  Clarke,  2 
V.&B.  103. 

(*)  Harding  v.  Beckford,  Seton  on 
Decrees,  209;  Wright  v.  Bond,  11 
Ves.  39;  Jennings  v.  Hopton,  1  Mad. 
211 ;  Anon.  3  Mad.  495. 

(()  Seton  on  Decrees,  211 ;  Gib- 
son v.  Clarke,  ubi  supra ;  Daly  «.  Os- 


borne, 1  Mer.  382;  Birch  v.  Haynes, 
2Mer.444. 

(u)  Ubi  supra ;  sed  vide  Hyde  v. 
Wroughton,  3  Mad.  279;  LuMn  v. 
Lightbody,  8  Pri.  606. 

(z)  In  order  to  prevent  delay  and 
unnecessary  expense,  the  Court  has 
adopted  the  practice,  in  suits  of  this 
nature,  where  the  title  of  the  vendor 
only  is  in  dispute,  of  directing  refer- 
ences to  be  made  to  the  Master,  to  in- 
quire into  the  vendor's  title,  upon 
motion,  either  before  or  after  answer. 
Vide  post,  "  Interlocutory  Applica- 
tions." 
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the  distribution  of  the  estate  of  an  intestate  will,  before  it  makes    Preliminary 
any  decree  affecting  the  estate,  or  even  orders  an  account  of  it  to  y^JSJJJT 
be  taken,  direct  a  Master  of  the  Court  to  inquire,  and  state  to  the 
Court,  who  were  the  next  of  kin  of  the  intestate,  at  the  time  of 
his  decease,  and  whether  any  of  them  are  living  or  dead,  and,  if 
dead,  who  are  their  personal  representatives. 

An  inquiry  of  this  nature  is  always  directed,  in  cases  in  which 
any  part  of  the  property  in  question  in  the  cause  devolves  upon 
the  next  of  kin,  whether  it  be  upon  a  total,  or  upon  a  partial  or 
constructive  intestacy;  although  instances  have  occurred,  in 
which,  at  the  same  time  that  it  has  directed  an  inquiry  as  to  who 
are  the  next  of  kin,  the  Court  has  gone  on  to  order  the  taking  of 
the  accounts,  if  the  Master  should  find  that  all  persons  beneficial- 
ly interested  are  parties  to  the  suit  (y). 

The  same  course  is  generally  pursued  in  other  eases  in  which a*  to  per - 

there  is  a  fund  distributable  amongst  persons  constituting  a  par-  SnK^Sass.111*" 
ticular  class,  consisting  of  numerous  individuals,  as  in  the  case  of 
a  bequest  to  the  cousins  of  a  testator,  &c. ;  in  such  cases,  as  well 
as  in  that  of  intestacy,  the  Court  will,  before  it  directs  any  steps  to 
be  taken,  either  towards  a  distribution,  or  for  ascertaining  the 
amount  of  the  fund,  satisfy  itself,  by  a  previous  reference  to  the 
Master,  that  all  the  individuals  constituting  the  class  amongst 
whom  the  fund  is  distributable,  are  parties  to  the  proceeding  :  it 
will,  also,  adopt  the  same  course  of  proceeding,  where  the  prop- 
erty is  distributable  between  one  or  two  or  more  classes  of  indi- 
viduals :  and,  where  the  plaintiff  has  filed  his  bill,  in  the  charac- 
ter of  an  individual  belonging  to  a  particular  class,  the  Court  has 
directed  a  preliminary  inquiry,  whether  he  is  or  is  not  within  thai 
class ;  thus,  where  the  plaintiffs  filed  their  bill  in  the  character  of 
next  of  kin,  an  inquiry  was  direeted,  as  to  whether  they  did  or  did 
not  come  within  that  description  (*).  And,  even  where  the  plain-  As  to  the  plain- 
tiff claimed  as  heir  si  law  of  a  person  deceased,  through  a  great  lhe  character 
number  of  descents,  and,  in  support  of  his  claim,  had  examined  he  unmei. 
witnesses  to  prove  that  he  filled  that  character,  Sir  John  Leach, 
M.  R.,  before  he  would  hear  the  cause,  directed  the  Master  to 
inquire,  who  was  the  heir  at  law  of  the  deceased  (a)  (1). 

(y)  See  ante,  p.  964-5.  (a)  Cogan  v.  Stephens,  13th  Jane, 

(*)  John  v.  Jones,  ubi  supra.  1831,  MS. 

(1)  A  decree  authorizing  an  executor  to  sell  the  lands  of  his  testator,  for 
the  payment  of  debts,  and  to  report  his  proceedings  in  execution  thereof  to 
the  Court,  is  not  final,  but  an  interlocutory  decree.  Goodwin  o.  Miller,  2 
Hunf.  42. 

It  is  said  by  Judge  Spencer,  in  Jaques  v.  Method.  Epis.  Church,  17  John. 
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It  has  been  observed,  that  a  decree  of  this  description  is  "  not 
properly  a  decree  in  the  cause,  bat  rather  a  preliminary  interlocu- 
tory order,  with  a  view  to  inquiry,  before  the  Court  can  do  any- 
thing determining  the  rights  of  the  parties  (b)."  It  is,  in  fact, 
more  in  the  nature  of  a  "  decretal  order,"  than  of  a  decree ;  it 
determines  no  right,  and  establishes  no  interest  in  any  party,  and 
can  scarcely  be  made  the  subject  of  appeal.  It  is  not,  however, 
strictly  speaking,  a  "  decretal  order,"  which  is  an  order  in  the  na- 
ture of  a  decree,  made  upon  motion  or  petition,  such  as  the  order 
which  has  been  before  referred  to,  as  being  made  upon  motion 
before  hearing,  in  suits  for  the  specific  performance  of  contracts, 
for  a  reference  to  a  Master  to  inquire  into  the  vendor's  title,  &c. 
(c).  Of  the  same  nature,  are  orders  made  in  foreclosure  suits, 
under  the  statute  7  Geo.  II.  c.  20,  upon  application  by  the  defend- 
ant, having  the  right  to  redeem,  for  a  reference  to  the  Master  to 
inquire  into  the  amount  of  the  principal  money  and  interest  due 
to  the  mortgagor,  and  all  orders  made  under  the  General  Order 
of  the  9th  May,  1899,  Order  V.  for  a  reference  to  the  Master  up- 
on motion  to  make  the  inquiries  and  take  the  accounts  therein 
mentioned  (d)  (1.)  Orders  made  upon  petitions,  addressed  to  the 
Court  in  a  summary  manner,  either  on  behalf  of  infants,  or  under 
the  authority  of  Acts  of  Parliament,  also  come  under  the  denomi- 
nation of  decretal  orders ;  as  do  also  those  orders  which  are  made 
upon  petitions,  presented  under  the  authority  of  decrees,  which, 
although  final  with  regard  to  the  persons  having  the  immediate  in- 
terest in  the  property,  in  the  hands  of  the  Court,  reserve  a  right 
to  parties  who,  upon  the  determination  of  the  immediate  interest, 
shall  be  interested  in  the  property,  to  apply  to  the  Court  touching 
the  same,  as  they  shall  be  advised. 
Reservation  of     It  is  to  be  observed,  that  the  reservation  of  further  directions 

further  direc-    j8  not  confined  to  the  first  decree,  but  will  be  repeated  in  every 
tions  may  be.  .....  .  ,.  r    m  * 

repeated.         decree  in  which  it  may  be  necessary  to  direct  a  reference  to  a 

Master  (e) ;  it  is  also  to  be  observed  that,  after  such  a  reservation, 


(b)  Vide  Horwoodtf.  Schmedes,  12 
Ves  311,  315. 

(c)  Ante,  p.  1192. 


(d)  Vide  poet,  "  Interlocutory  Ap- 
plications." 

(e)  Seton  on  Decrees,  96. 


558,  that  no  case  can  be  found  in  which  a  decree,  directing  a  reference  to  a 
Master,  or  a  feigned  issue,  for  the  purpose  of  ascertaining  any  material  fact 
in  the  case,  has  been  held  to  be  a  final  decree.  See  Travis  v.  Waters,  12 
John.  500. 

(1)  See  Johnson  v.  Everett,  9  Paige,  636 ;  Kane  v.  Whittick,  8  Wen- 
dell, 219. 
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the  Court  will  not  interfere  upon  the  matter  reserved  in  a  summa-      Decretal 
ry  way,  but  the  cause  must  be  set  down  for  hearing  (/).  v^^^L^ 

When  a  decree  does  not  reserve  the  consideration  of  the  points  Final  decrees. 
of  equity,  arising  upon  the  determination  of  the  legal  rights  of 
the  parties,  or  of  the  further  directions  consequent  upon  the  Mas- 
ter's report,  or  the  costs  of  the  suit,  it  is  said  to  be  a  "  final  de- 
cree," and,  when  duly  signed  and  enrolled,  may  be  pleaded  in 
bar  to  any  new  bill  for  the  same  matter  (g)  (1).     Of  this  nature  Dismissing 

plaintiflTsbill. 

(/)  Ibid. ;  Cooke  v.  Gwyn,  3  Atk.  an  "  order  of  dismission  ; "  but,  to 
689.  prevent  confusion,  it  is  thought  best 

(ff)  The  order  for  dismissing  a  bill  to  designate  it  as  "a  decre*"  to  dis- 
at  the  hearing  is  not  usually  termed,  tinguish  it  from  "  an  order  to  dis- 
in  the  books,  "  a  decree,"  but  merely    miss  "  made  upon  motion. 

(1)  When  a  decree  finally  decides  and  disposes  of  the  whole  merits  of  the 
cause,  and  reserves  no  further  questions  or  directions  for  the  future  judgment 
of  the  Court;  so  that  it  will  not  be  necessary  to  bring  the  cause  again  before 
the  Court,  for  its  final  decision,  it  is  a  final  decree.  Mills  v.  Hoag,  7  Paige, 
18  ;  Cook  v.  Bay,  4  How.  (Miss.)  485;  Britton  v.  Johnson,  O.  W.  Dud.  24. 
See  per  Sutherland  J.  in  Kane  v.  Whitman,  8  Wendell,  224 ;  Harney  v. 
Branson,  1  Leigh,  108 ;  Longfellow  t>.  Longfellow,  1  Clarke,  344 ;  Hey  e. 
Schooley,  7  Ohio,  48 ;  Brewer  v.  State  of  Connecticut,  9  Ohio,  117.  A  de- 
cree to  sell  mortgaged  premises  is  a  final  decree,  and  is  not  opened  by  an  ap- 
peal from  the  decree  confirming  the  sale.  Hey  v.  Schooley,  7  Ohio,  48.  A 
decree  may  be  final  although  it  directs  a  reference  to  a  Master ;  if  all  the 
consequential  directions  depending  upon  the  result  of  the  Master's  report 
are  contained  in  the  decree,  so  that  no  farther  decree  of  the  Court  will  be 
necessary,  upon  the  confirmation  of  the  report  —  to  give  the  parties  the  en- 
tire and  full  benefit  of  the  previous  decision  of  the  Court.  Mills  v.  Hoag,  7 
Paige,  18 ;  Quackenbush  v.  Leonard,  in  Chan.  N.  York,  Feb.  21, 1843.  See 
Story  v.  Hawkins,  8  Dana,  14. 

For  cases  of  this  character  see  Larue  v.  Larue,  2  Litt.  261,  where  it  was 
held,  that  a  decree  directing  land  to  be  conveyed  and  appointing  a  commis- 
sioner to  convey  it,  is  final.  See  Mackey  v  Bell,  2  Munf.  154.  So  a  decree 
ascertaining  the  amount  due,  directing  a  sale,  and  giving  costs,  is  a  final  de- 
cree. Field  v.  Ross,  1  Monroe,  137.  A  decree,  upon  the  coming  in  of  the 
Master's  report,  on  a  bill  for  specific  performance,  ascertaining  the  quantity 
of  land  to  be  conveyed,  and  the  balance  of  money  to  be  paid,  that  the  con- 
veyance should  be  executed  on  such  balance  being  tendered,  is  a  final  de- 
cree. Travis  v.  Waters,  1  John.  Ch.  85.  See  Taylor  v.  Read,  4  Paige, 
661. 

A  decree  foreclosing  a  mortage,  though  there  may  be  subsequent  decrees 
in  the  same  cause,  is  a  final  decree.  Graham  v.  Hardin,  4  Dana,  559.  So 
is  a  decree  to  sell  mortgaged  premises.  Hey  v.  Schooley,  7  Ohio,  48.  So 
a  decree  for  the  specific  sums  of  money  in  the  bill  mentioned,  and  for  a  par- 
tition of  land,  which  appoints  commissioners  to  make  the  partition  of  the 
land,  and  directs  them  to  report  at  the  next  term  of  the  Court,  is  final.  Tal- 
bot «.  Todd,  7  J.  J.  Marsh.  459. 

Bat  a  decree,  which  though  disposing  of  the  main  principles  of  the  case, 
directs  an  inquiry  by  a  commissioner  as  to  matters,  which  require  a  report  to 
be  made  at  a  subsequent  term,  and  contains  no  decree  for  costs,  is  not  such 
a  decree  as  will  sustain  a  writ  of  error.     Garrard  v.  Weh)>,  4  Porter,  73. 

A  decretal  order,  upon  which  an  execution  may  be  tak£h  out  is  a  final  de- 
cree.   Haskell  t>.  Raoul,  1  M'Cord,  Ch.  32. 

When  a  decree  is  made  as  to  one  of  several  defendants,  whose  interests 
are  not  at  all  connected  with  each  other,  with  a  direction  for  the  payment  of 
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Final  Decrees,  ig  a  decree  (h)  dismissing  the  plaintiff'  bill,  which,  as  we  have 
v*^^s/,-,^^  seen  before,  may  be  pleaded  in  bar  to  a  new  suit  (I),  unless  ac- 
companied with  a  direction  that  the  dismissal  is  to  be  without 
Dismissal         prejudice  to  the  plaintiff's  right  to  file  another  bill  (t)  (2.)      Di- 
without  preju-  reotions  of  this  sort  are  inserted,  where  the  dismissal  k  occasion- 
bilT;     neW      ^  DT  an7  S^P  or  mistake  in  the  pleadings  or  in  the  proof:  thus 
formerly,  where  a  bill  was  dismissed  for  want  of  parties,  it  was 
expressed  to  be  without  prejudice  (k)  (3) ;  and  so  where  a  bill  was 
dismissed,  in  consequence  of  facts  not  having  been  properly  put 
in  issue  (/),  or  of  the  agreement  for  the  specific  performance  of 
which  the  bill  was  filed,  turning  out,    upon  the  evidence,  to  be 
different  from  that  actually  proved  (m).     In  Stevens  v.  Guppy  (»), 
a  bill  for  specific  performance  was  dismissed   without  prejudice, 
because  it  was  clear  that  the  plaintiff  was  entitled  to  compensation, 
although  he  was  held  to  be  precluded,  by  the  frame  of  the  bill, 
from  insisting  upon  it 
Or  to  proceed-      It  is  to  be  observed,  that  although  a  decree  of  dismissal  of  a  bill, 
nig  at  Law.      for  t^e  specific  performance  of  an  agreement,  does  not  carry  with  it 
an  implied  injunction-  against  a  subsequent  proceeding  at  Law,  it 
is,  nevertheless,  the  constant  practice  of  the  Court,  to  insert  in  the 
decree  of  dismissal  of  such  a  bill,  that  it  shall  be  without  preju- 
dice, &c.  (o)  (4).     The  only  use,  however,  of  introducing  such 
words,  appears  to  be,  to  prevent  an  unfavorable  impression  being 
made  against  the  plaintiff,  upon  the  trial  at  Law  (p) ;  and,  whether 
it  be  introduced  or  not,  the  plaintiff,  after  his  bill  for  a  specific 
performance  has  been  dismissed  at  the  hearing,  is  still  considered 

(h)  Ante, p. 753  [notes]  ;  117th  Ord.        (Z)  M'Neill  v.  Cahill,  2Bligh,263. 
ofMay,1845,  ante,  p.  929-30.  Strictly        (to)  Woollam    v.  Hearn,  7   Vea. 

speaking,  the  term  final  decree  is  on-  222 ;  Lyndsay  v.  Lynch,  2  Sen.  & 

ly  applicable  to  decrees  which  have  Lef.  1. 
been  signed  and  enrolled,  ante,  p.        (a)  3  Ross.  171. 
1192,  (n.)  (o)  Mortlock  v.  Boiler,  10  Vea. 

(»)  Ante,  p.  753-54,  [notes].  292;  M'Namara  e.  Arthur,  2  Ball  & 

(Jfc)  Seton  on  Decrees,  383.    Now,  S.  349. 
however,  a  bill  is  seldom  dismissed        (»)  Ibid, 
for  want  of  parties. 


costs  as  to  that  defendant,  such  decree  is  final  as  to  him,  although  the  < 
may  still  be  pending  in  court  as  to  the  others.    Royal  v.  Johnson,  1  Rand. 
421.    See  M'Coun  v.  Delany,  2  Bibb,  441. 

A  decree  upon  a  bill  of  interpleader,  that  a  bill  is  properly  filed,  is  a  final 
decree.    Atkinson  v.  Manks,  1  Co  wen,  691. 

(1)  See  post,  1206-7,  note. 

(2)  Story  Eq.  PI.  §  793. 

(3)  Ante,  ch.  5,  p.  334,  335,  336,  in  notes. 

(4)  A  decree  dismissing  a  bill  for  a  specific  performance  of  a  parol  con* 
tract  for  land,  is  not  a  bar  against  the  demand  of  the  plaintiff  for  money  he 
had  advanced  on  the  contract,    Webb  v.  Webb,  6  Monroe,  165. 
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by  the  Conn  of  Equity  as  at  liberty  to  bring  his  action  at  Law,  Tin»l. 
upon  the  contract,  unless  the  Court  thinks  proper  specifically  to  v^a*s/*'^'/ 
restrain  him,  by  injunction,  from  so  doing  (q) ;  the  most  usual 
course  of  preventing  a  plain  tiff  from  proceeding  at  Law,  after  a 
dismissal  in  a  case  of  this  nature,  is  to  dismiss  the  bill  without 
costs,  on  the  plaintiff's  undertaking  not  to  bring  an  action ;  this, 
however,  is  only  by  way  of  compromise  (r). 

It  is  to  be  observed,  that  the  Court  will  sometimes,  not  only  ae-  Retaining  bill 
knowledge  the  plaintiff's  right  to  bring  an  action  upon  an  agree-  j^^^2£  *° 
ment,  although  it  dismisses  his  bill,  but  it  will,  in  express  terms,  tion. 
give  him  leave  to  bring  his  action  upon  the  agreement  (s).  This 
course  of  proceeding  is  not  confined  to  cases  of  contracts :  the 
Court  will,  in  other  instances,  notwithstanding  it  decrees  a  dis- 
mission of  the  bill,  reserve  to  the  plaintiff  the  right  to  bring  an  ao- 
tioa  at  Law;  and  it  not  unfirequently  happens,  that  the  Court,  in- 
stead of  making  a  decree  for  an  immediate  dismissal  of  the  bill, 
will  direct  it  to  be  retained  for  twelve  months,  with  liberty  to  the 
plaintiff,  in  the  mean  time,  to  proceed  at  Law,  as  he  shall  be  ad* 
vised ;  in  which  case,  it  forms  a  part  of  the  decree,  that,  if  the 
plaintiff  shall  not  proceed  at  Law,  and  go  to  trial  within  the  time 
aforesaid,  the  plaintiff's  bill  is  from  thenceforth  to  stand  dismissed 
with  costs,  dw>.  (t),  but  that,  in  case  the  plaintiff  shall  proceed  at 
Law  and  go  to  trial,  as  aforesaid,  within  the  time  aforesaid,  then 
the  Court  doth  reserve  the  consideration  of  the  costs  of  this  suit, 
and  of  all  farther  directions,  until  the  Hester  shall  have  made  his 
report 

The  casts  in  which  the  Court  retains  the  bill,  with  liberty  to  When  bill  re- 
the  plaintiff  to  proceed  at  Lew,  are  those  in  which  it  is  necessary  {jb^rty  to 
to  establish  his  right  at  Law,  in  order  to  found  the  equitable  re-  bring  action. 
lief  (m)  (1) ;  and  the  practice  cannot  be  made  use  of  to  suable 
the  plaintiff  to  try  whether  he  has  any  claim  at  Law ;  and  if  he 
fails  there,  to  come  into  this  Court  and  try  to  raise  an  equity  (x). 
And  it  is  to  be  remarked,  that  although  in  one  case  (jr),  Lord 

(V)  Ibid.  (*)  Walton  v.  Uw,  6  Ves.  150.* 

(r)  Ibid.  (*)  Ibid. 

($)  Bdwasd*  v»  Hoosi*,  fleaoa  en       (v)  Doke  of  Leeds  v.  CorpomUoa 


Deciees,  383.  of  New  Radnor,  2  Bro.  C.  C.  516. 

(Q  Seton  on  Decrees,  356. 


(1)  If  the  legal  title  is  doubtful,  the  course  is  to  send  the  plaintiff  to  a 
Court  of  law  to  have  his  title  first  established.  Cox  v.  Smith,  4  John.  Ch. 
971;  Phelps  v.  Greet,  3  John.  Cb*  302;  Phillips  v.  Thompson,  1  John.  Ch. 
132. 
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Final.       Thurlow  appears  to  have  expressed  an  opinion  that  the  Court,  by 

retaining  the  bill  for  a  year,  has  admitted  the  plaintiff's  right  to 

equitable  relief,  yet  the  better  opinion  seems  to  be,  that  such  is 

not  the  necessary  consequence,  and  that  the  Court  may  ultimately 

determine  against  the  plaintiff,  although  the  bill  has  been  retain- 

ed  (z). 

Further  direc-      I*  appears,  formerly,  to  have  been  the  practice,  in  decrees  of 

tions  only  re-    this  description,  to  reserve  further  directions,  whether  the  action 

event  of**  *    was  prosecuted  within  the  time  limited  or  not,  but  latterly  further 

trial.  directions  are  only  reserved  in  the  event  of  the  trial  taking 

place  (a). 
Where  no  trial     In  cases,  however,  where  default  is  made  in  bringing  the  ac- 
has  been  had.    tion>  the  bijj  wy|  not  ^  out  0f  Court,  unless  the  decree  expressly 

directs  that,  upon  default,  the  bill  is  to  stand  dismissed  "  without 

Further  order  farther  order  (6)."     In  Cator  v.  Dewar  (c),  it  was  held,  that  such 

to  dismiss.        further  order  could  not  be  obtained  upon  motion,  and  that  the 

cause  must  be  set  down  for  further  directions ;  but  in  Stevens  v. 

Praed  (d)t  it  was  held,  that  it  might  be  obtained  on  motion  also. 

in  what        It  may  be  noticed,  in  this  place,  that,  in  general,  when  a  bill  is 

caws  neces-     ordered  to  be  dismissed  upon  a  contingent  event,  the  established 
rule  is  that  such  orders  are  not  conclusive,  unless  the  words 
"  without  further  order,"  are  annexed  to  the  order,  and  that,  where 
When  further  such  words  are  omitted,  the  defendant  must  apply  for  and  obtain 
orer  neces-     ^  aDBOiute  ^fa  0f  dismission  (e).    In  this  respect,  however, 
the  rule  acted  upon,  where  an  order  is  made  for  a  cause  to  stand 
over  for  a  limited  time,  with  liberty  to  the  plaintiff  to  add  parties, 
and,  in  default  thereof,  that  the  bill  should  stand  dismissed  with 
costs,  &c,  is  different;  for  it  seems  that,  in  such  cases,  the  bill 
is  actually  out  of  Court  without  further  order  (/) ;  because,  the 
defendant  has  it  not  in  his  power  to  set  it  down  again  in  a  fit  state 
to  be  heard,  inasmuch  as  he  is  not  the  person  to  add  the  parties. 
Although  the  general  rule  of  the  Court  is,  to  make  a  complete 
Reservation  of  decree  upon  all  the  points  connected  with  the  case,  it  frequently 
i  e  j     ap-    happens,  that  the  parties  are  so  circumstanced,  that  a  decision 
upon  all  the  points  connected  with  their  interests  cannot  be  pro- 
nounced till  a  future  period ;  thus,  for  instance,  the  interest  of  a 
fund  may  belong  to  a  person  for  life,  and  after  his  death,  the  fund 

(z)  Seton  on  Decrees,  357 ;  Har-  Cole  v.  Dyer,  L.  C.  27th  Jan.  1747. 
wood  v.  Oglander,  6  Ves.  225;  and        (6)  Seton  on  Decrees,  357. 
vide  Curtis  v.  Curtis,  2  Bro.  C.  C.        (c)  Ibid. 
629 ;  Geast  v.  Barker,  ib.  61,  ed.  Belt.        (d)  Ubi  supra, 
(notis.)  h)  Cator  v.  Dewar,  and  Stevens 

(a)  Seton  on  Decrees,  357  ;   and  v.  Praed,  ubi  supra, 
vide  Stevens  v.  Fraed,2Cox,  376;       (/)  Ibid. 
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may  be  distributable  amongst  a  particular  class  of  individuals  ;  Liberty  to 
now,  although  the  persons  who  form  that  class,  as  well  as  the  ten-  v^I^IjL, 
ant  for  life,  must  be  and  in  general  are  before  the  Court  at  the 
time  when  the  decree  is  pronounced,  the  Court  will  not,  at  that 
time,  take  upon  itself  to  declare  their  interests  in  the  fund  ;  be- 
cause it  is  a  rule,  never  to  declare  rights  which  are  not  immedi- 
ately to  be  acted  upon,  lest  events  should  occur,  before  the  time 
of  acting  upon  them,  which  may  create  an  alteration  in  those 
rights.  All  that  the  Court,  therefore,  does  under  such  circum- 
stances, is  to  decree  the  interest  of  the  fund  to  be  paid  to  the  per- 
son entitled  to  the  dividends  during  his  life,  and  to  declare  that, 
upon  his  death,  the  parties  interested  in  the  fund  are  to  be  at  lib- 
erty to  apply  to  the  Court  as  they  may  be  advised.  The  same  sort 
of  liberty  is  also  given  in  any  other  case  in  which  it  may  seem 
requisite  ;  and  it  is  to  be  observed,  that  the  effect  of  it  is  not  to 
alter  the  final  nature  of  the  decree.  A  decree,  with  such  a  liber- 
ty reserved,  is  still  a  final  decree,  and,  when  signed  and  inrolled, 
may  be  pleaded  in  bar  to  another  suit  for  the  same  matter ;  the 
effect  of  it  is,  however,  to  permit  persons  having  an  interest  under 
H  to  apply  to  the  Court  touching  such  interest,  in  a  summary  way, 
either  by  petition  or  motion,  without  the  necessity  of  again  setting 
the  case  down. 

It  may  be  remarked,  that  applications,  under  such  a  reservation  In  what  man- 
in  a  decree  as  that  last  mentioned,  may  be  made  either  by  motion  n.er  aPPl*,ca- 

uons  may  be 
or  petition,  except  in  cases  where  the  object  is  to  have  money  paid  made. 

oat  of  Court,  in  which  case  the  application  should  be  by  petition 
(g) ;  unless,  indeed,  where  the  title  to  the  fund  is  clear,  as  where 
the  money  has  been  carried  over  to  the  separate  account  of  the 
party  (h),  or  where  the  application  extends  only  to  the  payment  of 
interest,  in  which  cases,  it  seems,  it  may  be  made  upon  motion 
(t).  But  although  applications  of  this  nature  may  be  made  by 
motion  as  well  as  petition,  generally  speaking,  motions  which  have 
for  their  object  to  give  effect  to  decrees  and  orders,  should  be  con- 
fined to  cases  where  the  order  which  is  to  be  made  upon  the  mo- 
tion, arises  out  of  recent  proceedings  concerning  which  there  can 
be  no  doubt  (*). 


It  may  be  noticed  in  this  place,  that  there  are  many  cases  of  Of  decrees 
decrees  which,  although  they  are  final  in  their  nature,  require  the  ^farther^* 

(g)  Anon.  4  Mad.  228.  (i)  Anon.  4  Mad.  228.  fSfto.2°m" 

(X)    Heathcote  ».  Edwards,  Jac.        (*)  Lord  Shipbrooke  t>.  Lord  Hin-  Plele  Uiem- 
504.  chrobrook,  13  Yes.  393. 
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Liberty  to 


ertv  * 
pply. 


Against  in- 
fants where  a 
day  is  given. 

Decrees  j»ro- 

CO7\feS80. 

Decrees  of 
foreclosure. 


Must  have  a 
final  order  to 
complete 
them. 


confirmation  of  a  fiirthet  order  of  the  Court,  before  they  can  be 
acted  upon ;  of  this  nature  are  decreet  in  suits  against  infants,  in 
which  a  day  is  given  to  the  infant  to  show  cause  against  it,  after 
he  attains  twenty-one  (J)  (1).  Of  the  same  description,  also,  are 
decrees  pro  confuso  made  against  a  Jntfty  absconding  to  avoid  the 
process  of  the  Court,  under  the  1st  Will.  IT.  c.  36  (»).  And  in 
some  cases  also  under  the  Orders  of  May  1645  (ft). 

The  most  ordinary  case  in  which  a  Aurther  order  is  necessary 
to  complete  the  decree,  is  that  of  a  decree  for  a  foreclosure.  De- 
crees of  this  nature,  after  directing  an  aoeouat  to  be  taken  by  a 
Master,  of  the  principal  and  interest  due  to  the  plaintiff  upon  the 
mortgage,  and  the  taxation  of  the  costs,  direct  that,  upon  the  de- 
fendants paying  to  the  plaintiff  what  shall  be  reported  doe  to  him 
for  principal,  interest,  and  costs,  within  sis  months  after  the  Mas- 
ter shall  have  made  his  teport,  at  such  time  and  place  as  the  Mas- 
ter shall  appoint,  the  plaintiff  shall  reconvey  the  mortgaged 
premises  to  the  defendant,  &c. ;  but,  in  default  of  the  defendant's 
paying  to  the  plaintiff  the  principal  money,  interest!  and  costs,  as 
aforesaid,  by  the  time  aforesaid,  it  is  ordered  and  decreed  that  the 
said  defendant  do  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  equity  of  redemption  of  and  in  the  said  mortgaged 
premises  (o)  (2). 

It  is  to  be  observed,  that  the  six  month*  mentioned  in  the  Order 
are  htnar  and  not  calendar  months  (p),  and  that  the  plaintiff 
must,  unless  the  time  has  been  enlarged,  attend  either  personally, 
or  by  his  attorney,  duly  authorized  by  power  of  attorney,  at  the 
time  and  place  appointed  by  the  Master,  to  reoeive  the  money 


(I)  Ante,  p. 207,  [and  notes.] 

(m)  Ante,  p.  561. 

(»)  See  ante,  p.  580;   Order  90, 


May,  1845. 
(o)  Seton  on  Decrees,  139. 
(j>)  Ibid.  140. 


Q)  See  Wilkinson  v.  Oliver,  4  Hen.  &  Munf.  150;  Braxton  v.  Lee,0>. 
37o ;  Ewing  v.  Armstrong,  4  J.  J.  Marsh.  68;  Funk  *  M'Keoun,  i\  168; 
Jameson  e.  Moseley,  4  Monroe,  417;  Mills  a.  Dennis,  3  John.  Oh.  967; 
Pope  v.  Lemaster.  5  Litt  77 ;  Beeler  v.  Bullitt,  4  Bibb,  11 ;  Glaze  f .  Bray. 
ton,  1  Desaus.  109 ;  Wilkinson  v.  Wilkinson,  1  Desaus.  901. 

The  statute,  in  Alabama,  fixing  a  time  within  which  miners  ean  isipeteJi 
a  decree  rendered  against  them,  it  is  no  error  that  a  time  is  not  fi»d  in  the 
decree  for  that  purpose.    Cato  v.  Easley,  2  Stew.  214. 

But  aside  from  the  statute,  a  decree  against  infants  must  reserve  their  riff ht 
to  show  cause  against  it  after  they  are  of  age,  or  it  will  be  erroneous.  Har- 
lan v.  Barnes,  5  Dana,  223 ;  Lee  v.  Braxton,  5  Call,  459.  But  see  Pickett  v. 
Chilton,  6  Munf.  467. 

<2)  A  decree  in  Chancery,  that  "  defendant's  equity  of  redemption  be  for- 
ever barred,"  will  be  considered  as  a  formal  decree  of  foreclosure.  Hunt 
v.  Lewin,  4  Stew.  <fc  Port.  138. 

A  decree  of  dismissal,  on  a  bill  to  foreclose,  is  no  bar  to  a  subsequent  suit 
on  the  note.    Longworth  v.  Flagg,  10  Ohio,  300. 
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reported  due  by  him  ;  and  if,  upon  that  occasion,  the  defendant   Where  they 
does  not  attend  to  pay  the  money,  the  plaintiff's  right  to  the  es-  Fina? Orders, 
tate  will  become  absolute.    He  must,  however,  in  order  to  com-  ^^-n^-^^ 
plete  his  title,  procure  a  final  order  for  confirming  it,  otherwise 
the  decree  of  foreclosure  will  not  be  pleadable  (q)  (1). 

The  same  practice  is  also  to  be  observed  in  the  case  of  decrees  Decrees  to  re- 
fer the  redemption  of  a  mortgage,  which  usually  directs,  the  plain-  deem, 
tiff  to  pay  the  balances  reported  due  to  him,  within  six  months  af- 
ter the  report,  &c. ;  in  default  of  which,  the  plaintiff's  bill  against 
the  defendant  is  from  thenceforth  to  stand  dismissed  out  of  Court, 
with  costs  to  be  taxed  by  the  Master  (r)  (2)  ;  under  this  decree, 
although  it  directs  that  in  default  of  payment  by  the  plaintiff,  his 
bill  is  to  stand  dismissed  with  costs,  &c.,  yet  it  will  not  be  so  dis- 
missed without  a  final  order,  which,  however,  may  be  obtained  as 
of  coarse  (5).    It  may  be  observed  in  this  place,  that  the  practice  Otherdecrees 
of  directing  that,  upon  non-payment  of  money  by  the  plaintiff,  the  order!1 
bill  shall  be  dismissed,  is  not  confined  to  bills  to  redeem  mortga- 
ges ;  thus,  in  Lowther  v.  Andover  (*),  a  similar  order  was  made, 
in  the  case  of  a  bill  filed  on  behalf  of  a  purchaser,  for  the  specific 
performance  of  an  agreement  for  the  sale  of  an  estate,  and  the 
Master  was  directed  to  appoint  a  time  and  place  for  the  payment 
of  the  principal  money,  interest,  and  costs,  &c,  and  it  was  direct- 
ed that,  in  default  of  payment,  the  bill  was  to  be  dismissed  with 
costs,  to  be  taxed,  &c.    In  such  cases,  as  well  as  in  those  above 
mentioned,  a  final  order  is  necessary.. 

It  may  be  remarked  that,  in  cases  of  decrees  of  foreclosure,  Time  for  pay- 
the  Court  will,  upon  application,  enlarge  the  time  for  payment  of ment  enlarged 
the  money,  and  it  seems  that  formerly  it  would  do  this  without  im-  foreclosure 
posing  any  terms  upon  the  defendant  (11),  but  it  afterwards  became 

(?)  Seton  on  Decrees,  144.    A  re-  dismissal  of  a  bill  to  redeem,  is  equiv- 

leise  of  the  equity  of  redemption  af-  alent  to  a  foreclosure ;  Cholmley  v. 

ter  decree  is  equivalent  to  a  final  or-  Countess  of  Oxford,  2   Atk.  267 ; 

der;  Reynoldson  v.  Perkins,  2  Amb.  Bishop  of  Winchester  v.  Paine,  11 

564.  Ves.  99;   but    not  a  dismissal   for 

(r)  Seton  on  Decrees,  144.  want  of  prosecution  j   Hansard   v. 

(s)  Ibid.   148.    In  this  case,  the  Hardy,  18  Yes.  460. 
defendant  will  be  entitled  to  taxed        (I)  1  Bro.  C.  C.  397. 
costs,  though  the  cause  was  heard  on        (it)  Ismoord  v.  Clajrpool,  1  Cha. 

bill  and  answer,  ante,  p.  753.    A  final  Rep.  262. 

A  decree  to  sell  mortgaged  premises  is  a  final  decree,  and  is  not  open- 
j  an  appeal  from  the  decree  confirming  the  sale.    Hey  v.  Schooley,  7 
Ohio,  48. 

(2)  The  decree  upon  a  bill  to  redeem  should  fix  the  time,  within  which 
the  redemption  is  to  take  place  ;  and  should  direct  that  the  plaintiff's  bill 
be  dismissed  with  costs  if  the  money  is  not  paid  within  the  time  prescribed. 
Waller  v.  Harris,  7  Paige,  168. 
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Where  they  the  practice  to  do  it  only  upon  the  defendant  consenting  to  refer 
Fin^Orders.  lt  to  the  Master  to  compute  interest  upon  the  whole  sum  reported 
^^^s^K^y  due  for  principal  and  interest  and  costs  (as)  ;  now,  however,  the  or* 
— -  upon  the  diniry  terras  upon  which  the  Court  enlarges  the  tine  are  the  dt» 
terms"7  fendant's  undertaking  to  pay  the  sum  reported  due  for  principal, 

interest,  and  costs,  and  the  carrying  on  the  account  of  subsequent 
interest  and  costs,  including  the  costs  of  die  application  (y). 

On  these  terms  the  time  will  be  enlarged  for  six  months,  and 
again  for  three  months  (*) ;  and  in  Edwards  v.  Ounlife  («),  a 
fourth  order  was  made  for  enlarging  the  time,  though  the  third  was 
directed  to  be  peremptory. 
Where  excep-      It  is  to  be  noticed,  that,  where  exceptions  are  token  to  the  Mas- 
to  Ui^fteport!*6*'8  Rep01*  °f  principal  and  interest  due  on  the  mortgage,  appli- 
cation should  be  made  to  bare  the  time  lor  repayment  of  the  prin- 
cipal and  interest  enlarged  until  the  exceptions  shall  hate  been  die- 
ekra™  before  P08^  of  W-     Wbere>  however,  this  was  omitted,  and  pending  the 
exceptions  are  exceptions  the  time  for  payment  elapsed,  the  plaintiff  was  net  at- 
"ft™*-  lowed  to  take  a  peremptory  otder  a*  foreclose,  but  the  Court  re- 

ferred it  back  to  the  Master  to  compute  subsequent  interest  and  to 
3??^LSS[5iP  appoint  a  «ew  time  of  payment  («).    And  eo,  also,  if  a  mortgagee 

Si      receives  *»«■«»  »  •  • 

rente  after  receive  rerits  after  the  Master's  report,  and  before  the  day  appoint- 
Master's  re-  ^  for  foreclosure,  the  €ourt  will  not  make  the  decree  absolute, 
p  without  a  further  reference  and  account,  «s»  a  new  day  nail  be  fused 

for  payment  (d). 
In  cases  of  aP-     Where  a  decree  of  foreclosure  was  appealed  from,  the  Court  te- 
pe  '  fused  a  motion  to  suspend  the  execution  of  the  decree  till  six 

months  after  the  appeal  should  he  heard,  but  directed  that  on  the 
-defendants  paying  to  the  plaintiff  the  interest  due  from  the  tune  of 
filing  his  bill  and  the  costs,  (upon  the  plaintiff's  undertaking  to  re- 
pay the  same  if  the  decree  should  be  reversed,)  and  consenting  to 
the  appointment  of  a  receiver,  the  defendants  might  take  six  months 
from  the  time  fixed  by  the  Master's  report  (e). 
k™<Ans^ts      A*4110"**11  the  Court  wiu»  W*>  a  bill  for  a  foreclosure,  allow  the 
to  redeem.        defendant,  upon  application,  to  enlarge  the  time  appointed  for  pay- 
ment of  the  principal,  interest,  and  costs,  it  will  not  do  so  upon  a 
bill  to  redeem,  for  then  the  plaintiff  eotnes  into  Out  saying, 

(z)  Bickham  v.  Cross,  2  Ves.  471 ;  (a)  Ubi  supra 

Bennett ».  Edwards, 2  Yen. 383.  (b)  Renvois*  ». Coqsei,  1S.&S. 

(y)  Seton  on  Decrees,  142;   Ed-  365. 

wards  v  Cunliffe,  ibid,  and  1  Mad.  (e)  Ibid. 

287 ;  Monkhouse  v.  The  Corporation  (d)  Allen  s>.  Foster.  6  Bee*.  fiQ8. 

of  Bedford,  17  Ves.  382.  (ri  Monkhouse  ».  The  Cotaasssisn 

(*)  Ibid.  of  Bedford,  ubi  supra. 
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*  Here  is  the  money,  give  me  the  estate/'  bat  m  m  suit  by  a  mart-  De£**d?Poa 
gngee  to  foreclose,  the  Court  acts  against  a  person  unwilling  to  pay, 
and  imposes  upon  him  the  terms  that  if  he  does  sot  pay  lie  shall 
lose  his  estate  (/). 

It  has  been  before  stated,  that  now  under  the  44th  Order  of  An-  Decrees  upon 
gust,  1841,  when  a  defendant  makes  a  de&uh  at  die  hearing  of  a  default- 
cause,  "  the  decree  shall  be  absolute  in  the  first  instance,  -without 
giving  the  defendant  a  day  to  show  cause,  and  such  decree  shall 
have  the  same  force  and  efect  as  if  the  same  bad  been  a  decree 
am  in  the  first  instance,  and  afterwards  made  absolute  in  default 
of  cause  shown  by  the  defendant." 

No  'cases  seem  as  yet  to  have  occurred  upon  the  effect  of  ibis 
Order,  but  as  it  provides  that  hereafter  a  decree  made  upon  the 
default  of  a  defendant  shall  have  the  same  force  and  effect  as  a 
decree  nisi  made  absolute  in  default  of  cause  shown  by  the  de- 
fendant, it  wttl  be  necessary  to  refer  to  what  was  the  practice  be- 
fore the  Order,  when  decrees  were  made  in  the  absence  of  the  de- 
fendant (1). 

In  die  first  place,  after  a  -cause  had  been  reheard  for  the  pur-  Former  prac- 
pose  of  enabling  the  defendant  to  show  cause  against  a  decree  Uce' 
mst,  the  Court  permitted  a  rehearing  of  ft  upon  the  ordinary 
terms,  even  though  the  effect  of  the  first  rehearing  of  the  clause 
had  been  to  confirm  the  decree  nisi.    The  first  rehearing  in  that  Rehearing  per- 
oase  was  in  feet  the  original  hearing  of  the  cause  by  the  Court,  mittc  ' 
anfl  the  decree  then  pronoooeed  was  the  act  of  the  Court,  which, 
was  not  the  ease  with  the  decree  nisi,  which  was  only  consider- 
ed as  the  act  of  the  party  (/),  the  consequence  of  which  was, 
that  such  decree  was  liable  to  all  the  same  consequences  as  a  de- 
cree made  by  the  Court  in  the  first  instance  would  have  been. 

But  the  privilege  of  having  a  decree  made  absolute  regard  Even  though 
in  the  ordinary  course,  was  not  ^confined  to  -cases  in  which  the  de-  J^taj^  ap. 
tree  was  made  absolute  after  the  cause  had  been  regularly  heard  pear  at  the 
under  an  order  obtained  for  that  purpose,  but  k  has  been  permit-  *"* Tehear- 
ted  even  where  a  defendant  having  procured  an  order  to  set  down 
the -cause  for  Tehearing,  far  the  purpose  of  showing  cause  against 
the  decree,  omitted  to  appear  upon  such  rehearing  (g)  (2).    it 

(f)  Novoriebki  «.  Wakefield,  17  &  Lef.  300;  Knight  v.  Young,  2  V. 
VeT.417.  &B.136. 

(f)  Cans*  a.  Johnstone,  *  fcefc.       (g)  Hankwits  v.  Ocanel,  1  Dick. 


fl)  See  Legrand  v.  FrancucQ,  3  Munf.  83. 


A  decree  entered  by  default  and  enrolled  was  act  aside  on  motion  and 
notice  to  the  plaintiff,  on  payment  of  coats.  Beekman  v.  Peck,  3  John.  Gh. 
415;  Tripp  v.  Vincent,  8  Paige,  176. 
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Decrees  upon 
De&ult. 


or  where 

a  decree  was 
made  absolute 
for  want  of 
cause. 


Terms  upon 
which  it  will 
be  ordered. 


How  a  defen- 
dant can  ob- 
tain rehearing 
of  a  decree 
made  absolute 
against  him 
upon  default. 


has  also  been  permitted  whep  the  decree  was  made  absolute  upon 
motion  for  want  of  cause  shown :  thus,  in  Cunynham  9.  Cunyn- 
ham  (A),  where  the  defendant,  two  years  after  the  decree  had  been 
made  absolute,  petitioned  for  and  obtained  an  order  for  a  rehear- 
ing upon  the  ordinary  terms.  Lord  Hardwicke,  although  he  at 
first  doubted  whether  such  a  proceeding  was  regular,  and  whether 
the  defendant  ought  not  to  be  put  to  move  to  discharge  the  order 
for  making  the  decree  absolute,  at  length  determined  that  the 
order  for  rehearing  should  not  be  discharged,  but  that  it  should 
stand,  on  the  defendant's  undertaking  to  pay  the  costs  he  ought 
to  have  paid  for  his  default  in  case  he  had  come  and  shown  cause, 
to  be  taxed  by  the  Master ;  and  also  such  costs  of  the  proceed- 
ings, subsequent  to  the  decree,  as  the  Court  should  award,  in 
case  the  decree  on  rehearing  should  be  varied,  and  the  costs  of 
the  motion. 

It  is  to  be  observed  that,  in  the  above  case,  Lord  Hardwicke 
appears  to  have  considered  the  course  adopted  by  the  defendant, 
of  obtaining  the  order  for  a  rehearing  without  previously  mov- 
ing to  discharge  the  order  to  confirm  the  decree,  as  having  been 
irregular,  although,  for  the  purpose  of  avoiding  the  expense  and 
delay  of  a  proceeding  to  set  it  aside,  he  allowed  the  order  to  stand 
upon  the  conditions  above  stated.  The  precedent  thus  set  by 
Lord  Hardwicke  was  followed  by  Lord  Eldon,  in  Vowles  v. 
Young  (•),  which  appears  to  have  been  a  case  under  circum- 
stances nearly  similar ;  his  Lordship,  however,  intimated  that 
the  proper  course  would  have  been  for  the  defendant  to  hare  made 
an  application  to  discharge  the  order  for  making  the  decree  ab- 
solute. 

In  the  case  of  Booth  v.  Creswicke  (A),  the  defendant  had 
allowed  a  decree  nisi  to  be  made  absolute  against  him,  by  not 
appearing  to  show  cause  against  it  He  afterwards  obtained  an 
order  to  have  the  cause  reheard  as  to  part  of  the  decree,  upon  a 
common  petition  of  appeal.  The  question  then  arose  before  Lord 
Cottenham,  whether  it  was  regular  for  a  defendant  so  situated  to 
obtain  an  order  to  rehear  the  cause  upon  a  common  petition  of 
appeal.  His  Lordship  reviewed  the  authorities  upon  the  subject, 
and  came  to  the  conclusion  that  it  is  irregular  to  bring  such  a 
case  before  the  Court  upon  an  ordinary  petition  of  rehearing. 
The  proper  course  in  such  a  case,  before  the  44th  Order  of  May, 
1845,  seems  to  have  been  to  present  a  special  petition,  praying 


(h)  1  Amb.  89. 
(0  9  Ves.  172. 


(*)  Cr.  &Ph.361. 
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that  the  order  making  the  decree  absolute  might  be  discharged,  By  Default, 
and  that  the  party  might  be  at  liberty  to  show  cause  against  the  N*-^"N'-^/ 
decree. 

No  case  seems  to  have  occurred  since  the  44th  Order  of  Au-  Party  obtain- 
gust,  1841,  concerning  the  manner  in  which  a  defendant  may  ap-  ISfy  ap^y  for 
peal  against  a  decree  made  against  him  in  default  of  appearance,  a  rehearing. 

It  is  to  be  observed,  that  the  right  to  have  a  decree  upon  de- 
fault reheard,  is  not  confined  to  the  party  against  whom  the  de- 
cree has  been  obtained ;  if  the  party  obtaining  the  decree  found 
that  he  had  not  taken  such  a  decree  as  he  was  entitled  to,  or  had 
committed  an  error  in  the  form  or  substance  of  it,  he  might  have 
had  it  reheard  upon  the  usual  terms  (/). 

After  a  decree  by  default  was  made  absolute  by  default,  and  Proof*  not 
an  appeal  was  carried  up  to  the  House  of  Lords,  the  House  SltoHow of 
would  not  allow  any  proofs  to  be  read  by  the  appellant,  because  Lords, 
no  proofs  are,  in  such  cases,  read  in  the  Court  below  (m)  (1). 

(0  Baxter  v.  Wilson,  8  Atk.  159.         (m)  Bulton  v.  Price,  Free,  in  Ch*. 


(1)  General  mature  and  effect  rfa  decree.  A  decree  in  Equity  it  for  most 
purpose*,  if  not  for  all,  of  as  high  a  dignity  and  character  as  a  judgment  in 
a  Court  of  law.    Story  Eq.  PI.  §  790. 

It  is  equivalent  to  a  judgment  at  law  as  to  the  distribution  of  assets. 
Thompson  «.  Brown,  4  John  Ch.  636 ;  Woddrop  e.  Price,  a  Desaus.  206 ; 
Blake  v.  Hey  ward,  1  Bailey  Eq.  208.  See  Phillips  v.  Thompson,  3  Stew.  <fc 
Pert.  969. 

Decrees,  in  New  York,  are  liens  on  real  estate  only  from  the  time  of  being 
docketed,  not  from  the  period  of  inrolment.  Norton  «.  Talmadge,  3  Edw. 
310    See  Dawson  ».  Scriven,  1  Hill  Ch.  177. 

A  decree  for  alimony  to  be  paid  in  instalments  does  net  operate  as  a  lien 
upon  the  real  estate  of  the  defendant;  unless  made  a  oharge  thereon  by  the 
decree  itself  >    Olin  ».  Hnngerford,  10  Ohio,  268. 

A  decree,  dismissing  a  bill  upon  its  merits,  is  eonclusiYe  until  revers- 
ed, and  is  a  good  plea  in  bar  to  a  second  bill  for  relief  on  the  same  subject- 
matter.  Holmes  e.Bemsen,  7  John.  Ch.  286;  Story  Eq.PL  §793;  ADtf  Eq. 
PI.  238;  2  Story  £*.  Jur.  {  1523;  Neafie  ».  Neafie,  7  John.  Ch.  1 ;  Perine 
v.  Dunn,  4  John.  Ch.  140. 

But  where  a  cause  was  set  down  for  hearing  on  the  bill  and  answer,  and 
the  bffl  was>  dismissed  with  costs,  because  no  person  appeared  for  the  plain- 
tin^  and  the  decree  was  inrolled,  the  decree  was  held  no  bar  to  another  suit 
for  the  same  matter.  Rosse  «.  Rust,  4  John.  Ch.  300;  ante,  963,  note, 
1198, 1199. 

A  decree  between  co-defendants  may  be  made,  grounded  upon  the  plead- 
ings and  preoss  between  the  plaintiffs  and  defendants.  But  such  decree  to 
be  binding,  must  be  founded  upon,  and  connected  with,  the  subject-matter 
in  Kngatioa  between  the  plaintiff  and  one  or  more  of  the  defendants.  Elliott 
t.Peff,l  Paige,  963. 

A  decree  cannot  be  incidentally  assailed,  bat  is  conclusive  as  to  the  rights 
and  liabilities  of  the  parties  until  reversed  by  the  appellate  Court,  or  im- 
peached by  an  original  bill  for  fraud  in  obtaining  it,  or  attacked  for  palpable 
errer,  by  bill  of  review.    Banders  e.  Gatewood,  5  J.  J.  Marsh.  328. 

A  decree  in  one  State  cannot  operate  on  the  title  to  land  in  another  State  ; 
bat  having  jurisdiction  of  the  person,  the  Court  may  enforce  its  deoree.  Cor- 
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Section  II. 

Of  the  Form  of  Decree* 

Decreet  con-        Before  we  proceed  to  the  consideration  of  the  practice  rimg 

parte!  ^rM     uP°n  decrees  when  pronounced,  it  will  not  be  out  of  pbctto 

make  a  few  observations  upon  their  form.      Decrees,  in  gaenl, 

rington  v.  Brents,  1  M'Lean,  167;  Watte  v.  Waddle,  1  M*Lem,»>;2 
8tory  Eq.  Jar.  §  743,  744 ;  Willie  v.  Cowper,  2  Ohio,  124 ;  Henry  i.  Do* 
tor,  9  Ohio,  49. 

A  decree,  authorizing  a  eale  of  all  the  real  estate  of  a  part/,  if  goad,  as 
evidence,  against  all  tie  world,  so  far  as  the  transfer  of  the  right  of  tech 
party  to  another,  or  to  a  purchaser  under  such  decree,  is  concerned.  Ryder 
e.  Inveraritv,  4  Stew.  &  Port.  14. 

Who  are  bound  by  a  decree.  All  persons  who  are  parties  or  pmies  to  a 
decree  are  bound  by  it.  Young  v.  Henderson,  4  Hayw.  189;  sTWhorser 
v.  Standifer,  2  Porter,  519  ;  Marrigault  v.  Deas,  1  Bailey  Eq.284 ;  sTCaU  «. 
Harrison,  1  Brock.  126.  But  none  others.  Brown  e.  Wineoop,2  Ebsekl 
230 ;  Canby  v.  Ridgway,  Halst  Dig.  175 ;  Dale  v.  Roosevelt,  1  Paige,  35; 
Garnett  v.  Mason,  6  0611,308;  Este  v.  Strong,  2  Ohio,  404;  Moseky  t. 
Cocke,  7  Leigh,  224. 

If  any  thing  is  prayed  against  an  infant,  the  decree  in  genera]  rives  has 
a  day  to  show  cause  against  the  same  within  a  certain  time  after  he  cesses 
of  age.  If  the  infant  shows  no  cause  within  the  specified  time,  the  decree 
is  made  absolute  against  him.  1  Newl.  Ch.  Pr.  501 ;  Gilb.  Fat. Bom.  ISO; 
Harris  v.  Touman,  1  Hoff.  Ch.  178;  Mills  v.  Dennis,  3  John,  Ch.  146; 
Brown  v.  Armistead,  6  Rand.  594. 

It  is  erroneous  to  make  a  decree  against  infants,  without  giving  t  day  to 
show  cause.    Lee  v.  Braxton,  5  Call,  459.    See  ante,  1204,  note. 

An  infant  plaintiff  is  as  much  bound  by  a  decree  as  a  person  of  rail  age. 
Gregory  e.  Molesworth,3  Atk.626;  Williamson  e.  Johnston,  4  Moarce> 
255 ;  Jameson  v.  Moseley,  ib.  416.  A  decree  against  a  feme  covert  is  gsod 
until  it  is  reversed.    Pilkbury  v.  Dugan,  9  Ohio,  117. 

In  general  a  cestui  que  trust  is  not  bound  by  a  decree  rendered  irnsst  hvs 
trustees,  in  a  suit  to  which  the  cestui  que  trust  wu  not  a  p^ty.   Coffins  ». 

^"decree  eiX^made  egeinet onc  °£  whom  £****•  hM  not  bees  sened, 
^less  he  ha.  entered  an  -»™»-     »J«*:  Btofjt.  D?v ?  E^HL 

Decrees  by  consent.  A  decree  by  consent  is  binding  and  aZSii  un- 
tJs  procure*  by  fraud.    French  t>.  Shotwell,  5  John/Ch  ^concln,lft  ** 

^£dbt  i?  *  dCCTeC»  th?l?h  n0t  *  *■**•  may  aver  ***  Drove tkat  H 
«*?L K?  asTfeement  of  the  parties,  though  It  contradictor,!*** 

Sklr^^  ""  ShUtC^  *****  *&d£&', 

AJ?2eo?  VS*  *}  Chancery,  entered  by  consent,  is  not  the  subject  «£ 
gufttick,  8  WnSSJwtojr-    Atkinson  v.  Manks,  I  Cowen,  691;  Kane  «. 

22rft  however?1, 21? ;  °r  ?*.m  °?  review-  Webb  ••  Webb,  Wanei 
^Ir  as  by  conaen?y  a  cle"cal  juspnsion  any  thing  has  been  inserted  in  the 
ord  way  of  ifjetttv*  to  wnicn  the  Part?  had  not  C0Mented,  there  must  he 
•omert!e It  m-X&VM,"  ?V:~vl*Z*  Chancellor Thurlow,  « iihoaW 
suppog€ *      *™V*?  by  bill  of  review."    Anon.  1  Ves.  Jr.  93. 

**EU  ™  SP**  flnrf  **  ^/au/<-    B**™  a  decree  is  pronounced  in  . 
bill  taKen  pro  confesso,  the  justice  of  the  plaintiff's  demand  musTbTnJidr 
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consist  of  three  parts:    1.  The  date  and  title:  2.  The  recitals;      X*****. 
and  3.  The  ordering  part ;  to  which  may  sometimes  be  added,  4. 
The  declaratory  part,  which,  when  made  use  of,  generally  precedes 
the  ordering  part. 

1.  The  decree  commences  with  a  recital  of  the  day  of  the  month  - —  date,  par- 
and  year  when  it  was  pronounced,  and  of  the  names  of  the  several  j£?  names, 
parties  to  the  cause  (1) ;  and,  it  is  tote  observed,  that  it  is  nec- 
essary that  the  parties,  both  plaintiff  and  defendant,  should  have 

the  same  titles  in  the  decree  as  they  have  in  the  bill  (n) ;  thus,  if 
-       the  plaintiff  is  described  in  the  bill  as  executor  or  administrator 
the  decree  must  be  accordingly. 

2.  Formerly  decrees  contained  recitals  of  the  pleadings  in  the  Recital*.    . 
cause,  which  were  introduced  in  the  following  manner :  —  This 

cause  coming  on  the instant,  and  also  on  this  present  day, 

to  be  heard  and  debated  before  the  Right  Honorable,  &c,  in  the 
presence  of  counsel  learned  on  both  sides,  the  substance  of  the 
plaintiff's  bill  appeared  to  be,  &c,  [then  followed  a  recital  of  the 
material  parts  of  the  bill ;]  therefore,  that  the  defendants,  &c, 
[reciting  the  prayer,]  and  to  be  relieved  in  the  scope  of  the  plain- 
tiff's bill ;  whereto  the  counsel  for  the  defendants  alleged,  that 
they,  by  their  answer,  &c. ;  [then  followed  a  recital  of  the  defence 
set  up  by  the  answer ;]  whereupon,  &c.  (o)  (2).    In  like  manner, 

*  (a)  Con.  Cane.  159.  (p)  Seton  on  Decrees,  5. 

:?•         out  by  evidence  to  the  satisfaction  of  the  Court.    Singleton  v.  Gale,  8  Port. 

270 ;  Wilkins  v.  Wilkins,  4  Porter,  245. 
But  in  Piatt  v.  Jndson,  3  Blackf.  235,  it  was  held  that  if  the  charges  inihe 

bill  be  sufficiently  explicit,  the  plaintiff,  after  a  decree  pro  conftsso,  may 

bare  a  final  decree  without  the  production  of  proof.    See  Buckingham  v. 

Peddicord,  2  Bland,  447 ;  Bowers  v.  Bowers,  Halst.  Dig.  176. 
I /-'  It  seems  that  the  same  degree  of  proof  is  not  required  to  support  a  decree 

pro  cos/esso,  as  in  other  cases.  Levert  v.  Redwood,  9  Porter,  60.    See  ante, 
<*l        577, 578,  notes. 

(1)  In  New  York,  by  Rule  93  in  Chancery,  the  caption  of  a  decree  should 
always  state  truly  the  place  where  the  Court  was  held  when  the  decree  was 
made.  r  Where  it  material  to  either  party,  the  caption  or  date  should  be  made 

F?%       to  correspond  with  the  time  of  the  actual  entry  of  the  order.    'Whitney  v. 
Belden,  4  Paige,  140.    See  Barclay  v.  Brown,  6  Paige,  245. 

(2)  Where  a  decree  is  rendered,  which  does  not  recite  the  facts  upon 
^  which  it  is  founded,  or  which  the  Court  considered  as  proved,  it  is  error  ap- 
%,  parent  on  the  face  of  the  decree,  for  which  a  bill  of  review  will  lie.  Burdine 
,'rtoi       **  Shelton,  10  Terger,  41.     See  Peters  v.  Rosseter,  1  Root,  273 ;  Bacon  v. 

Childs,  1  Root,  466;  Sampson  v.  Hunt,  1  Root,  521.  See  Wernwag  v. 
Brown,  3  Blackf.  458. 

But  it  is  not  necessary  to  state  in  a  decree  that  all  the  preliminary  steps 
towards  maturing  the  cause  for  hearing  were  taken ;  it  being  intended  where 
the  cause  was  set  for  hearing,  that  it  was  regularly  done,  unless  the  party 
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R*»t»jg-  ^  a  decree  upon  further  directions,  according  to  the  old  form,  re- 
cited the  ordering  part  of  the  original  decreer  and  the  Master's 
report  made  in  pursuance  of  it  (p). 

Many  attempts  have  been  made  by  the  Judges  of  the  Court, 
from  time  to  time,  to  shorten  the  length  of  decrees,  occasioned 
by  the  introduction  of  the  above  recitals ;  and  we  find  in  the  books 
several  general  orders,  which  have  been  promulgated  with  that 
view.  By  the  latest  of  them,  (an  order  of  Lord  Hardwicke's  (q)t) 
it  is  ordered,  that  in  original  decrees  and  orders  made  on  the  bear- 
ing of  causes,  the  recitals,  previous  to  the  exhibits  read,  be  the 
substance  and  scope  only  of  the  pleadings,  tending  to  the  points 
in  controversy  upon  which  the  decree  is  founded,  and  be  made  in 
a  most  concise  manner,  and  not  to  contain  any  recitals  immaterial 
to  the  points  in  issue. 

This  order  was  not,  however,  found  sufficient  to  insure  the  re- 
quisite brevity  and  conciseness  in  drawing  up  decrees.  Accord- 
ingly, notwithstanding  a  somewhat  adverse  opinion  given  by  the 
Commissioners  appointed  in  1836  to  inquire  into  the  practice  of 
the  Court,  the  statute  3  &  4  Will.  IV.  c.  94,  s.  10,  has  enacted, 
"  That  unless  the  Court  shall  otherwise  specifically  direct,  no  i* 
citals  shall  be  introduced  in  any  decree  or  order  of  the  Court; 
but  the  pleadings,  petition,  notice,  report,  evidence,  affidavits,  ex- 
hibits,  or  other  matters  or  documents,  on  which  such  decree  shall 
be  founded,  shall  be  merely  referred  to." 

By  the  37th  of  the  Orders  of  1833,  made  in  pursuance  of  the 
above  Act,  it  is  directed  that,  "  for  the  purpose  of  avoiding,  as 
much  as  may  be,  expense  and  delay  in  the  drawing  of  the  decrees 

(  p)  Ibid.  9.  (?)  Vide  Beamtt's  Ord.  881. 

.  — >  .  . 

attempting  to  impugn  the  decree  show  the  contrary.    Quarrier  v.  Cuter,  4 
Hen.  A  Munf.  242. 

If  the  facts  found  as  the  basis  of  a  decree  are  substantially  the  Mine  as 
those  alleged  in  the  bill,  it  is  not  a  ground  of  error  in  the  decree  that  they 
vary  in  some  unimportant  particulars.    Beers  v.  Botafbrd,  13  Conn.  146. 

The  practice  of  reciting  the  pleading,  &c,  in  decrees  has  been  abolished 
in  some  of  the  States,  and  by  the  Rules  in  Equity  of  the  Supreme  Court  ot 
the  United  States. 

By  Rule  86  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States  it  is  provided,  that "  in  drawing  up  decrees  and  orders,  neither  the 
bill  nor  answer,  nor  any  other  pleadings,  nor  any  part  thereof,  nor  the  report 
of  any  Master,  nor  any  other  pnox  proceeding,  shall  be  recited  or  stated  in  the 
decree  or  order ;  but  the  decree  and  order  shall  begin  in  substance  as  fol- 
lows :  *  This  cause  came  on  to  be  heard  (or  to  be  further  heard,  w  the  case 
may  be)  at  this  term,  and  was  argued  by  counsel;  and  thereupon, upon  con- 
sideration  thereof,  it  was  ordered,  adjudged,  and  decreed  as  roflows«Yix." ' 
[Here  insert  the  decree  or  order.]  See  for  New  York,  1  Barbour  Ch.Fr.  388. 

In  Ohio  a  final  decree  need  not  set  out  a  full  statement  of  the  facts  on 
which  the  Chancellor's  opinion  is  founded.  Ludlow  v.  Kidd,  2  Ohio,  872 ; 
Strader  v.  Byrd,  7  Ohio,  18*. 
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and  orders  of  this  Court,  it  is  directed  that  (except  in  orders  for  ^  Recitals, 
special  injunctions,  in  which  the  usual  recitals  shall  be  inserted 
as  heretofore)  neither  the  bill  nor  answers,  nor  any  part  thereof, 
be  stated  or  recited  in  the  original  decree  or  order;  and  that 
no  part  of  the  Master's  report  be  stated  in  any  decree  upon  further 
directions,  except  the  Master's  finding  or  opinion  upon  the  subject 
referred  to  him ;  and  that,  in  orders  ihade  upon  petitions,  no  part 
of  the  petition  be  stated  or  recited  except  the  prayer ;  and,  that 
the  same  princple  of  brevity  be  observed  in  all  the  orders  of  this 
Court,  made  upon  motion,  so  far  as  may  be  consistent  with  a  state- 
ment, explaining  the  grounds  upon  which  the  order  is  made. 
And  for  the  better  understanding  of  the  said  order,  certain  forms 
of  decrees  and  orders,  drawn  pursuant  thereto,  are  subjoined. 
And  it  is  thereby  directed,  that  such  forms  shall  be  observed  in  all 
cases  as  nearly  as  may  be;  and  that,  before  any  order  made  on  a 
petition  be  passed,  the  original  petition  be  filed  with  the  Clerk  of 
the  Reports." 

It  may  be  noticed  here,  that  the  practice  of  the  Court  of  Chan-  Of  reciting  the 
eery,  with  regard  to  stating  in  the  decree  the  evidence  read  in  the  evidence- 
cause,  is  merely  to  state  it  generally,  without  specifying  the  par- 
ticular depositions  which  have  been  made  use  of.  The  entry  is 
in  the  following  words,  viz. :  "Whereupon,  and  upon  debate  of 
the  matter,  and  hearing  the  will  of  J.  P.,  date,  fee.,  and  the  de- 
fendant's answers,  and  the  proofs  taken  in  this  canse  read,  and 
what  was  alleged  by  the  counsel  on  both  sides,  fee."  This 
method  of  entering  the  evidence  in  the  decree  was  disapproved  of 
by  Lord  Keeper  North,  in  Brend  v.  Brend  (y),  who  said,  he  would 
not  allow  of  the  practice ;  and  insisted,  that  the  facts  which  were 
proved,  and  allowed  by  die  Court  as  proved,  should  be  particularly 
so  mentioned  in  the  decree.  The  practice,  however,  has  neverthe- 
less been  continued,  and  the  reference  to  the  evidence  is  merely 
general,  as  above  stated,  except  as  to  the  documents  which  have 
been  read,  which  ought  to  be  specified  (1). 

8.  The  ordering,  or  mandatory  part  of  the  decree,  contains  the 

(?)  1  Vera.  215;  and  see  Bonham  v.  Bonham,  ib.  126. 

(1)  A  decree  ordering  the  Bale  of  property  in  the  hands  of  heirs  must 
specify  and  identify  it.  Oayle  ».  Singleton,  1  Stew.  566.  A  final  decree 
for  money  most  specify  the  ram,  not  leave  it  to  be  ascertained  by  a  commis- 
sioner.  Clark  v.  Ball,  4  Dana,  16.  A  decree  to  account  should  specify  the 
time  from  which  the  account  is  to  be  taken.  Cummins  v.  Adams,  2  Irish 
Eq.394. 
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,  Form  of.      specific  directions  of  the  Court  upon  the  matter  before  it.    These 
^^~^/~**yt  directions  must,  it  is  obvious,  depend  upon  the  nature  of  the  par- 
ticular case  which  is  the  subject  of  the  decree,  and  cannot,  there- 
fore, now  be  made  the  subject  of  discussion.    Where  the  decree 
is  merely  interlocutory,  and  directs  an  issue,  or  a  case  at  Lair,  or 
Reservation  of  an  inquiry  to  be  made,  or  account  to  be  taken  by  a  Master,  it  osu- 
further  direc-    ally  contains  a  reservation  of  the  further  matters  to  be  decided, 
UOM'    c*        and  generally,  also,  of  the  costs  of  the  suit,  till  after  the  event  of 

the  issue  or  case,  or  of  the  inquiry  or  account,  shall  be  known. 
Declaration  of     4.  Where  the  suit  seeks  a  declaration  of  the  rights  of  the  par- 
parties.  ties» toe  ordering  part  of  the  decree  should  be  prefaced  by  such  a 
declaration  (r).     This,  however,  is  not  absolutely  necessary,  and 
the  omission  of  it  will  not  invalidate  the  decree.     Sometimes 
the  Court  directs  an  insertion,  in  the  decree,  of  the  reasons  for 
making  the  declaration,  and  of  the  grounds  upon  which  it  pro- 
ceeds in  making  it  (*).    This,  however,  is  not  very  frequently 
done,  though  the  utility  of  the  practice  has  been  frequently  recog- 
nized (t) ;  and  it  seems  that  as  a  declaration  of  the  rights  of  the 
parties  is  the  act  of  the  Court,  it  ought  not  to  be  introduced  where 
the  decree  is  taken  by  the  plaintiff  upon  the  defendant's  making 
default  at  the  hearing  («). 
consent*  b7  II  may  "*  ment*one<*,  in  this  place,  that  when  a  decree  is  made 
by  consent,  it  should  be  so  stated  in  the  decree  (x).    Sometimes 
it  is  expressed  to  be  on  the  consent  of  counsel,  and  sometimes  by 
consent  of  the  parties,  or  their  clerks  in  Court,  testified  by  their 
signing  the  Registrar's  book  (1). 

(r)  Jenour  v.  Jenour,  10  Ves.568.        (*)  Bax  t>.  Whitbread,  16  Vet.  24; 

(9)  Gordon  «.  Gordon,  3  Swanst.  Gordon  v.  Gordon,  ubi  supra. 
478 ;  Maynard  v.  Mosely,  ib.  653 ;        (11)  Jennings  v.  Simpson,  1  Keen. 

Onions  9.  Tyrer,  1  P.  Wins.  343:  404. 

Gibson  v.  Kinven,  1  Vera.  67,  n. ;        (z)  Vide  Seton  on  Decrees, 375. 
ex  parte  Earl  of  Ilchester,7  Yes.  373. 

(1)  A  decree  must  be  founded  on  and  sustained  by  both  the  allegations 
and  the  proofs  in  the  cause ;  and  it  cannot  be  based  on  a  fact  not  put  in  issue 
by  the  pleadings.    Carneal  v.  Banks,  10  Wheat.  181;  Gregory  v.  Tower, 

A  decree  may  be  so  framed  as  to  meet  the  case  disclosed ;  but  in  its  decree 
the  Court  must  be  consistent  with  itself.  The  Court  may,  without  contra- 
diction, pass  a  separate,  a  reciprocal,  a  direct,  or  an  inverted  decree,  to  meet 
the  nature  of  the  case.  Lingan  v.  Henderson,  1  Bland,  275;  Hodges  v. 
Mullikin,  ib.  507;  Owing's  case,  ib.  404. 

Where  there  are  several  defendants,  and  the  subject  in  controYeriT  » 
divisible,  there  may  be  a  decree  against  all  for  a  part,  or  if  they  are  dis- 
junctively or  separately  liable,  there  may  be  a  decree  against  each.  Lingan 
v.  Henderson,  1  Bland,  256.    See  Hodges  v.  Mullikin,  ib.  507. 

Though  specific  legatees  sue  jointly,  the  decree  ought  to  be  several,  in  con- 
formity to  their  respective  rights.  Quarles  v.  Quarles,  2  Munf.  321.  See 
EUiott  v.  Pell,  1  Paige,  263,  cited  ante,  1208-9,  note. 
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Section  III. 
Of  Drawing  up  (1),  Passing,  and  Entering  Decrees. 

It  has  been  before  stated,  that  when  the  decree  is  pronounced  Minutes  of  de- 
by  the  Court,  the  minutes  of  it  are  taken  down  by  the  Registrar,  creeB- 
and  are  frequently  read  over  by  him  in  the  presence  of  the  parties 
concerned,  or  of  their  counsel  and  solicitors  (y) ;  copies  of  the 
minutes  so  taken  by  the  Registrar  are  usually  applied  for  by  all 
parties,  or  at  least  by  each  party  who  employs  a  separate  solicitor 
in  the  suit. 

If,  upon  perusing  the  minutes,  it  appears  that  they  are  doubtful-  How  rectified ; 
ly  expressed,  or  contrary  to  the  plain  sense  and  meaning  of  the 
Court,  or  that  any  thing  has  been  omitted  in  them  which  ought  to 
have  been  inserted,  and  the  Registrar  refuses  to  make  any  altera- 
tion in  them,  an  application  should  be  made  to  the  Court,  that by  motion 

the  minutes  of  the  decree  may  be  rectified.     Strictly  speaking,  or  P®1*11011- 
this   application  should  be  made  by  petition,  stating  the  specific 
matter  to  be  added  or  altered  (z)  ;    but  it  may  be  by  motion,  of 
which  notice  must  be  given  (a)  (2). 

It  is  to  be  observed,  that  all  applications  to  vary  the  minutes  of 
decrees  must  be  made  to  the  Court  by  which  the  decree  was  pro- 
nounced, and  that  the  Lord  Chancellor  has  no  power  to  alter  a 
decree,  made  by  an  inferior  Judge,  although  he  himself  was  that 
Judge,  therefore,  where  a  decree  had  been  made  by  Lord  Cotten- 
ham,  when  Master  of  the  Rolls,  an  application  to  him  after  he 
was  Lord  Chancellor,  to  vary  the  minutes  of  the  decree,  and 
which  was  not  consented  to,  was  refused  (6). 

(y)  In  strictness,  this  ought  always        (a)  Hair.  321 ;  Webber  v.  Hunt,  1 
to  be  done,  vide  Beames's  Ord.  270.      Mad.  13;    Pnnderson    v.  Dixon,  5 
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z)  Grey  v.  Dickinson,  4  Madd.    Mad.  121. 

1  (b)  Reece  v.  Reece,  1 M.  &  C.  372. 


n£ 


)  See  Rogers  v.  Rogers,  2  Paige,  473 ;  Whitney  v.  Belden,  4  Paige, 


(2)  Clark  v.  Hall,  7  Paige,  382;  Murray  v.  Hlatchford,  2  Wendell,  221 ; 
liogers  v.  Rogers,  1  Paige,  188.  A  motion  to  rectify  the  minutes  of  a  de- 
cree may  be  sustained  at  any  time  before  the  decree  is  recorded,  and  may  be 
argued,  if  the  Court  think  proper.    Gibson  v.  Crehore,  5  Pick.  146. 

But  the  Court  may,  in  the  exercise  of  its  discretion,  refuse  to  receive  such 
motion,  if  there  has  been  any  improper  and  injurious  delay  in  bringing  it 
forward.    lb. 

By  the  85th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States  it  is  provided,  that  "clerical  mistakes  in  decrees,  or  decretal  orders, 
or  errors  arising  from  any  accidental  slip  or  omission,  may  at  any  time  before 
an  actual  inrolment  thereof,  be  corrected  by  order  of  the  Court  or  a  judge 
thereof,  upon  petition,  without  the  form  or  expense  of  a  rehearing." 
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Within  what 
time. 


Proceedings 
upon  order. 


Form  of.  Sometimes,  where  a  difficulty  arises  as  to  the  minutes,  the 

>*^^sm^y  Court,  instead  of  a  motion  or  petition,  will,  upon  application  of 
down°cauie  to  counsel,  allow  the  cause  to  be  placed  in  the  paper  of  causes, "  to 
be  spoken  to.  be  spoken  to  upon  the  minutes"    This,  however,  can  only  be  done 
where  the  decision  is  recent ;  in  other  cases,  a  motion  or  petition 
must  be  resorted  to.    Formerly,  by  an  order  of  the  Court  (c), 
petitions  to  rectify  minutes  were  directed  to  be  presented  within 
six  days  after  the  decree  or  order  was  pronounced ;  but,  of  late 
years,  this  rule  has  not  been  adhered  to;  and  applications  of  this 
nature  will,  in  general,  be  permitted,  provided  the  decree  remains 
in  minutes,  if  made  at  any  time  within  the  term  in  which  the 
decree  was  pronounced,   and  the  seals  after  it  (d).     Strictly 
speaking,  questions  of  importance  ought  not  to  be  discussed  upon 
applications  to  vary  minutes,  but  this  rule  is  not  always  adhered 
to,  and  discussions  of  great  moment  have  sometimes  been  permit- 
ted (e).    The  proceedings  upon  petitions  or  motions  of  this  de- 
scription are  the  same  as  those  upon  other  applications  by  the 
same  means,  and  if  an  order  to  vary  the  minutes  is  pronounced, 
it  must  be  passed  and  entered  and  served  upon  the  adverse  solici- 
tor, and  an  appointment  made  with  the  Registrar,  to  settle  the 
minutes  as  directed  by  the  order  (/). 
The  minutes  being  settled,  the  party  in  whose  favor  the  decree. 
up  the  decree.  \s  ma(]e  then  carries  the  brief  given  to  one  of  his  senior  counsel 
to  the  Registrar  of  the  day  when  the  cause  was  heard,  and  be- 
speaks the  decree  to  be  drawn  up,  and  the  adverse  party  usually 
bespeaks  a  copy  (g).    The  decree  is  then  drawn  up  by  the  Reg- 
istrar, and  delivered  to  the  party  bespeaking  it    Sometimes  the 
party  having  received  the  original  decree  from  the  Registrar,  neg- 
lects to  return  it  to  him,  whereby  the  adverse  party  is  delayed  in 
having  a  copy.    This  drives  the  party  injured  to  his  remedy,  by 
motion  in  Court;    "that  the  adverse  partes  solicitor  may  forth- 
with return  to  A.  B.,  the  Registrar,  the  decree  made  on  the 
hearing  of  the  cause,  on  such  a  day,  which  was  by  him  drawn  op, 
in  order  that  the  party  applying  may  have  or  take  a  copy  thereof, 
and  that  the  same  may  be  passed  and  entered."    Notice  of  this 
motion  must  be  served,  and  the  order  made  upon  it  passed,  enter- 
ed and  served  in  the  usual  way  (A). 


Of  drawing 


Proceeding, 
where  party 
having  orig- 
inal decree 
from  Reg- 
istrar, refuses 
to  return  it. 


(e)  Beames's  Ord.  325. 
(d)  1  Turn.  &  V.  319. 


(e)  Perry  v.  Phillips,  1  Ves.  iun. 
251 ;  and  vide  Bootle  v.  Blundefi,  1 
Mer.  202. 


(/)  Turn.  &V.  318. 
(g)  Hind.  430. 

(X)  Ibid. ;  see  Henley  f .  Stone,  4 
Beav.386. 
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The  decree  being  returned,  and  an  office  copy  taken  by  the  ad-  Drawing  up 
verse  party,  the  next  step  to  be  taken  is  to  hare  it  passed  and  en-  v^^^-^J, 
tered,  till  which  is  done  the  decree  is  only  inchoate  (i)  (1). 

In  order  to  pass  a  decree,  application  must  be  made  to  the  Reg-  Of  pacing  * 
istrar,  to  appoint  a  day  for  passing  the  decree,  which  he  does  by 
sending  a  note  in  writing  to  the  adverse  party's  solicitor,  inform- 
ing him,  that  the  decree  will  be  passed  on  such  a  day,  and  that  he 
must  bring  his  copy,  and  attend  the  passing,  or  else  that  he  will 
pass  the  decree  without  him.  This  is  done,  to  give  all  parties  an 
opportunity  of  pointing  out  any  errors  or  objections  which  they 
may  have,  and,  if  the  Registrar  cannot  rectify  them,  of  applying 
to  the  Court,  in  the  manner  above  stated  (it).     If  no  objections  ®ig?^Jfre  of 

are  made,  the  decree  is  passed,  by  the  Registrar  affixing  his  sig- of  [^^ 

nature  thereto.    Formerly,  all  decrees  of  special  matters  of  diffi-  Chancellor, 
colty  and  weight  were  signed  by  the  Lord  Chancellor,  on  a  docket 
signed  by  the  Six  Clerks,  in  the  same  manner  as  when  a  decree 
is  now  inrolled  (/). 

The  decree  being  passed,  there  is  still  a  remaining  form  to  be  Of  entering  a 
observed,  before  any  proceeding  can  be  had  upon  it,  viz.,  the  decree, 
entry  of  it  in  the  entering  books,  at  the  Registrar's  office ;  this  is 
done,  by  leaving  the  original  decree  with  the  entering  clerk  of 
the  division  under  which  the  letter  of  the  first  named  plaintiff 
falls  to  be  entered  (m),  and  the  decree  appearing  by  the  Regis- 
trar's signature  to  be  passed,  a  true  copy  thereof  is  entered,  of 
course,  in  the  books.    If  the  party  in  possession  of  the  original 
decree  neglects  or  refuses  to  enter  it,  the  office  copy,  regularly 
passed  and  signed,  may  be  entered  in  its  stead.    The  entry  of  a  From  what 
decree  or  order  is  supposed  to  be  completed  when  it  is  left  with  ^jL6^  „  ^' 
the  entering  clerk ;  and,  where  it  is  intended  to  sue  out  a  writ  of  tered. 
fori  facias  or  elegit  upon  it,  under  the  1  &  2  Vict  c.  110  (m), 
care  must  be  taken,  that  the  day  of  the  month  and  year,  in  which 
the  same  was  left  for  entry,  be  marked  upon  it  by  the  entering  D*te  of  entry 
clerk,  in  whose  division  the  same  may  be ;  as  it  is  provided  by  Marked, 
the  2nd  Order  of  the  10th  May,  1839,  that  "  Upon  every  such 
order  hereafter  to  be  entered,  the  entering  clerk  of  this  Court,  in 
whose  division  the  same  may  be,  shall  at  the  request  of  the  party 
leaving  the  same  mark  the  day  of  the  month  and  year  on  which 


8 


>•)  Hind.  431 ;  2  Freem.  46.  (m)  30th  Order  Dec.  1833 

[£)  Ibid.  (m)  Vide  post,  1237. 

(0  1  Smith,  Ch.  Pr.  425. 


(1)  Whitney  v.  Belden,  4  Paige,  140. 
102* 
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Entering. 


Within  what 
time  after  de- 
cree left  for 
entry. 


Effect  of  en- 
try. 


Within  what 
time. 


the  same  shall  be  so  left  for  entry,  and  no  writ  of  fieri  facias  or 
elegit  shall  be  sued  out  upon  any  such  order,  unless  the  date  of 
such  entry  shall  be  so  marked  thereon  as  aforesaid." 

By  the  80th  Order,  of  1833,  it  is  directed,  "  that  all  decrees 
and  orders  shall  be  entered,  within  one  week  after  the  same  shall 
be  left  for  entry,  and  that  all  such  entries  shall  be  examined  by 
one  of  the  clerks  of  entries,  and  be  marked  with  his  initials,  to 
denote  such  examination." 

Under  the  old  practice  of  the  Court,  owing  to  the  length  of  re- 
citals in  the  decree,  delays  very  frequently  occurred  in  perfecting 
the  entry;  in  such  cases,  it  was  usual  to  take  the  office  copy  of 
the  original  decree  to  the  Registrar,  who,  if  the  original  had  been 
previously  left  at  the  entering  books,  would  affix  his  signature  to 
it,  and  then  the  office  copy,  so  authenticated,  was  sufficient  to 
authorize  any  proceedings  pursuant  to  the  decree :  for  it  is  a  rule, 
that  unless  the  original  decree  appears  to  be  entered,  or  the  office 
copy  is  signed  by  the  Registrar,  as  before  mentioned,  the  Master 
to  whom  the  matters  in  the  decree  are  referred  for  inquiry,  will  not 
issue  any  warrants,  or  suffer  proceedings  to  be  carried  on  accord- 
ing to  the  direction  of  the  decree,  or  if  inadvertently  proceedings 
are  had,  they  are  irregular  and  voidable  (*). 

An  office  copy  of  a  decree,  however,  signed  by  the  Registrar? 
is  effective  for  every  purpose  of  proceeding  in  the  came. 

By  general  Order  of  the  Court,  dated  23rd  of  January,  1046 
(o),  it  is  ordered,  that  all  injunctions,  decrees,  and  dissuasions, 
thereafter  to  be  granted  or  made  by  any  of  the  Judges  sitting  in 
Chancery,  shall  be  first  signed  by  them,  or  such  of  them,  as  ahatf 
first  grant  or  make  the  same,  before  the  order,  whereby  the  same 
shall  be  so  granted  or  made,  shall  be  entered  in  the  register.  This 
order  is  noticed  in  several  books  of  practice  ( j>),  but  it  y  not 
acted  upon,  unless  in  cases  in  which  the  decree  is  intended  to  be 
inrolled,  in  which,  as  will  be  hereafter  shown,  the  docket  of  the 
decree  must,  before  inrolment,  be  signed  by  the  Judge  by  whom 
it  was  pronounced. 

The  time  within  which  a  decree  ought  to  be  entered,  does  not 
appear  from  any  of  the  general  orders  of  the  Court  By  Lord 
Clarendon's  Orders,  it  is  directed,  that  all  decrees  and  dismissions 
pronounced  upon  hearing  the  cause,  shall  be  drawn  up,  signed, 
and  inrolled,  before  the  first  day  after  the  next  Michaelmas  or 


(n)  Hind.  432. 

(o)  Beamei's  Ord.  107. 


(»)  Prac.  Reg.  165:  Cut.  Cane. 
351;  lPr.Alm.38. 
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Easter  Term  after  the  same  shall  be  pronounced,  and  not  at  any  Entering, 
time  after,  without  the  special  leave  of  the  Court  (q).  But  this  K^~v~*~' 
Order  is  silent  as  to  the  entry  of  the  decree,  the  drawing  up,  (in 
which  may  be  included  the  entry,)  signing,  and  inrolling,  only  are 
provided  for  (r) ;  but  it  has  been  observed,  that  as  the  entry  must 
precede  as  well  the  signing  and  inroling,  as  any  proceeding  in 
pursuance  of  the  decree,  the  order  seems  to  imply,  that  the  entry 
must  be  within  the  time  prescribed  for  the  mrolment,  and  this  ap- 
pears to  be  the  spirit  of  the  Order,  though  not  the  letter.  The 
rale,  however,  with  regard  to  entering  decrees,  as  it  exists  accord- 
ing to  the  present  practice,  is  somewhat  different;  for  it  seems  to 
be,  that  all  decrees  and  orders  made  in  Michaelmas  and  Hilary 
Terms,  are  to  be  entered  before  the  first  day  of  Michaelmas  Term 
following ;  and  all  decrees  of  Easter  and  Trinity  Terms  are  to  be 
entered  before  the  first  day  of  Easter  Term ;  or  else  the  party  must 
obtain  an  order  to  enter  them  nunc  fro  tunc  (*),  without  which,  a 
decree,  not  entered  within  the  time  prescribed  by  the  course  of 
Court,  cannot  be  entered. 

An  order  to  enter  a  decree,  nunc  pro  tunc,  may  be  obtained,  as  Aim*  pro  tunc. 
a  matter  of  course,  upon  application  by  motion  in  Court,  or  by 
petition  at  the  Rolls  (1) ;  and,  when  entered  and  passed,  must  be 
served  upon  the  entering  clerk,  at  the  Registrar's  office,  when  the 
decree  is  left  to  be  entered  (*). 

It  may  be  observed  here,  that  orders  to  enter  decrees  nunc  pro  After  along 
tunc,  will  be  made,  after  a  very  long  interval  has  elapsed  from  the  in  ery 
time  of  pronouncing  the  decree  ;  and  that,  even  where  the  origin- 

(a)  Beames's  Ord.  905.  1  Tarn.  &  V. 

(r)  Hind.  433.  (t)  Hind.  439. 

(#)  For.  Rom.  163;  1  Newl.  317; 

ri)  Where  one  of  the  defendants  dies  after  the  argument  of  a  cause, 
ana  before  judgment,  the  decree  will  be  entered  so  as  to  have  relation 
back  as  of  the  day  of  the  final  hearing.  Campbell  v.  Mesier,  4  John. 
Ch.  334.  Where  the  plaintiff  died  after  the  entry  of  an  appeal  from  the 
decision  df  a  Vice  Chancellor,  and  after  the  cause  was  ready  for  a  hearing 
upon  the  appeal,  but  the  fact  of  his  death  being  unknown  to  the  counsel, 
the  cause  was  afterwards  beard  and  decided  by  the  Chancellor  upon  the 
appeal;  it  was  held,  that  the  decree  upon  the  appeal  might  be  entered 
nunc  pro  tunc  as  of  a  day  previous  to  the  death  of  the  plaintiff  and  after  the 
entering  of  the  appeal.  Vroom  v.  Ditmas,  5  Paige,  628.  See  Wood  v. 
Keyes,  6  Paige,  478. 

The  Court  will  direct  a  decree  to  be  made  up  from  the  Registrar's  notes, 
and  entered  nunc  pro  tune,  on  the  application  of  a  third  person.  Stoney  v. 
Saunders,  1  Hayes  &  J.  241 ;  but  not  after  a  long  lapse  of  time.  Witby  v. 
Norton,  4  Younge  &  Coll.  966. 
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Entering,     al  decree  has  been  lost,  the  Court  has  permitted  it  to  be  entered 
K^~s'~^'  nunc  pr0  tunc,  from  the  office  copy,  after  the  lapse  of  23  years  («). 
Where  decree      *n  ^e88on  v*  Brewer  (z),  where  the  pleadings  in  the  cause,  u 
has  been  lost,   well  as  the  original  decree,  (which  was  pronounced  21  yean  be- 
fore the  application,)  were  lost :  a  paper,  purporting  to  be  a  copy 
of  the  decree,  was  allowed  to  be  entered  as  the  decree,  and  inraU- 
ed,  it  appearing  from  the  minute  book  of  the  Registrar  that  such 
a  decree  was  pronounced  at  the  time,  and  from  a  Master's  report, 
that  it  had  been  acted  upon. 
Effect  of  itat.       It  may  be  noticed,  in  this  place,  that  no  decree  or  order  of  the 
110  s.  18.  °    Coart  W*U  h&Te  *he  effect  of  a  judgment  at  Law,  under  the  Act  for 
Abolishing  Arrest  on  Mesne  Process  (y), "  unless  or  until  a  memo- 
randum or  minute  containing  the  name  and  the  usual  or  last  known 
place  of  abode,  and  the  title,  trade,  or  profession  of  the  person, 
whose  estate  is  intended  to  be  affected  thereby,  and  the  Court,  and 
the  title  of  the  cause  or  matter,  in  which  such  decree  or  order 
shall  have  been  obtained  or  made,  and  the  date  of  such  decree  or 
order,  and  the  account  of  the  debt,  damages,  costs,  or  monies, 
thereby  recovered  or  ordered  to  be  paid,  shall  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas,  at  Westminster,  who  is 
directed,  forthwith,  to  enter  the  same  particulars  in  a  book,  in 
alphabetical  order,  by  the  name  of  the  person  whose  estate  is  in- 
tended to  be  affected  by  such  decree  or  order,  and  is  to  be  entitled, 
for  every  such  entry,  to  the  sum  of  five  shillings  (z) :  all  persons 
are  to  be  at  liberty  to  search  the  same  book,  on  payment  of  the  sum 
of  one  shilling. 


Section   IV. 
Inrolment  of  Decrees. 

Inrolmentnec-      A  decree  does  not,  strictly  speaking,  become  a  record  oithe 

ewary  to  make  court  untii  jt  has  been  inrolled,  and,  although  the  Court  itself,  af- 
decree  a  re-  °  , 

cord.  ter  it  has  been  duly  passed  and  entered,  treats  it  as  a  foundation 

for  ulterior  proceedings,  it  is  not  considered  of  a  sufficiently  per- 

(v)  Lawrence  v.  Richmond,  1  Jac.        (x)  1  Dick.  371. 
&  W.  241 ;  Donne  v.  Lewis,  11  Ves.        (y)  1  &  2  Vict  110,  §  18. 
601.  (z)  Ibid.  19. 
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manent  nature  to  entitle  it  in  other  Courts  to  the  same  attention     Entering, 
that  is  paid  by  one  Court  of  Record  to  the  records  of  other  Courts  N-^s*~*-f 
of  the  same  nature  (1). 

In  fact  till  a  decree  has  been  inrolled,  and  thereby  become  a  re-  Until  i**0116* 
cord,  it  is  liable  to  be  altered  by  the  Court  itself  upon  a  rehearing ;  ai^red^n 
whilst  a  decree!  which  has  been  inrolled,  is  not  susceptible  of  al-  rehearing, 
teration  except  in  a  Court  of  Appeal  or  by  bill  of  review.    For 
this  reason  it  is  that  a  decree,  which  haB  not  been  inrolled,  al-  ^^5ere"M 
though  it  is  in  its  nature  a  final  decree,  is  considered  merely  as  interlocutory, 
iaterlocutory,  and  cannot  be  pleaded  in  bar  to  another  suit  for  the  J^^j^a 
same  matter  (a).    The  advantage,  therefore,  to  be  obtained  by  the  in  bar. 
inrolment  of  a  decree  is  to  prevent  its  being  the  subject  of  a  re- 
hearing, and  to  enable  the  party  benefited  by  it  to  plead  it  in  bar 
to  any  new  bill  which  may  be  filed  against  him  for  any  of  the  mat- 
ters embraced  by  the  bill  upon  which  the  decree  is  founded  (2). 

It  is  to  be  hoped  that  it  will  not  be  considered  unimportant  to  Inrolment  not 
notice,  in  this  place,  a  notion  which  appears  to  be  very  currently  fo^appeaHo 
entertained,  that  the  inrolment  of  a  decree  of  the  Court  of  Chan-  House  of 
eery  is  necessary  before  an  appeal  against  it  can  be  carried  up  Lordfl* 
to  the  House  of  Lords,  a  notion  which  appears  to  have  acquired 
strength  from  A  dictum  of  Lord  Brougham,  in  Parker  v.  Downing 
(6),  in  which  his  Lordship  expresses  himself  as  if  he  considered, 
that  if  the  practice  of  inrolling  interlocutory  decrees  for  an  ac- 
count were  to  be  held  incorrect  (c),  the  effect  of  such  a  doctrine 
would  necessarily  be  to  preclude  an  appeal  to  the  House  of  Lords, 
in  any  case  where  an  account  had  been  decreed,  and  where  the 

(a)  Ante,  1198,  n.  (c)  Vide  Staunton  v.  Oldham,  2 

(*)  1M.&K.  634.  Atk.  383. 

(1)  Where  the  decree  is  final  as  to  any  branch  of  the  cause,  or  as  to  any  of 
the  parties  thereto,  it  must  be  inrolled  before  a  deed  can  be  executed  on  a 
jnle  under  the  decree,  and  before  an  execution  can  be  issued  to  enforce  a  per- 
formance of  such  decree.  Minthorne  v.  Tomkins,  2  Paige,  102.  This  de- 
cision was  under  the  New  York  Rule  in  Chancery,  111. 

Decrees  should  be  inrolled  in  all  cases  where  a  decree  has  been  rendered, 
or  an  order  ef  dismissal  had,  or  any  order  in  the  nature  of  a  decree,  which 
determines  the  suit,  whether  such  suit  concerns  real  or  only  personal  estate. 
Halit.  Dig.  176.  So  in  all  cases,  where  there  are  proceedings  subseauent 
to  a  final  decree,  which  go  to  alter  such  decree,  the  proceedings  should  be 
inrolled,  but  not  where  such  proceedings  do  not  alter  the  decree.  Halst. 
Dig.  175. 

9)  Story  Eq.  PI.  §  790;  Mitf.  Eq.  PI.  by  Jeremy,  237;  Neafie  v.  Neafie, 

Although  a  decree  in  a  former  suit  to  which  the  plaintiff  and  defendant 
were  parties  cannot  be  pleaded  in  bar  until  it  is  signed  and  inrolled,  it  may 
be  insisted  on  by  way  of  answer.    Davoue  v.  Fanning,  4  John.  Ch.  199. 

It  will  not  be  allowed  at  the  hearing,  unless  set  up  in  the  answer,  or,  if 
wwlled,  pleaded.    Lyon  v.  Tallmadge,  14  John.  501. 
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Inrolment.    decree,  supposing  there  was  nothing  else  in  it,  was  disputed  by 
^^^s*^'  the  party  against  whom  it  was  made  (d).    It  is,  however,  with 
the  greatest  deference  that  the  Author  ventures  to  suggest  that  the 
notion,  that  in  order  to  entitle  a  party  to  appeal  to  the  House  of 
Lords  from  a  decree  of  the  Court  of  Chancery,  previous  inrol- 
ment of  the  decree  is  necessary,  is  erroneous  and  originates  in  a 
•   mistake  (e). 
twee^apMaU*      '*  '8  to  ^e  °^serve<^i tnat  a  material  difference  exists  with  re- 
and  writs  of     gard  to  the  method  of  appealing  to  the  House  of  Lords  from  the 
error.  decisions  of  Courts  of  Equity,  from  that  which  is  the  practice  in 

cases  of  appeal  from  the  decisions  of  the  ordinary  jurisdictions. 
In  the  latter  case  the  appeal  is  commenced  by  writ  of  error,  which 
is  the  Queen's  writ,  commanding  the  record  itself  to  be  brought 
into  the  House  of  Lords  in  order  that  it  may  be  inspected,  and 
that  the  errors  assigned,  if  any  be  found  to  exist,  may  be  correct- 
ed there;    and  it  is  only  upon  the  production  of  the  record 
itself,  that  the  House  of  Lords  acquires  authority  in  that  particu- 
Appeals  com*    lar  suit.    In  the  case  of  appeals  from  the  Court  of  Chancery, 
me^ed  by       however,  the  proceeding  in  the  House  of  Lords  is  commenced  by 
a  petition  from  the  party  conceiving  himself  to  be  aggrieved,  to 
the  Lords  spiritual  and  temporal  in  Parliament  assembled,  setting 
forth  the  proceedings  below,  and  praying  such  redress  as  the 
circumstances  of  the  case  require.     This  petition  must  be  answer- 
ed by  the  respondent,  who  generally  admits  the  proceedings  be- 
low, as  stated  in  the  petition,  but  refers  to  them  when  produced, 
&c. ;  and  it  is  upon  the  documents  below,  as  set  out  and  admit- 
ted in  these  proceedings,  and  not  upon  the  record  itself,  that  the 
Inrolment  of    House  proceeds  in  hearing  the  appeal.    It  is  true  that  the  process 
darree8ff?fahe  of  mrollinS  decrees  of  the  Court  ifl  ™ry  frequently  resorted  to 
peal.  for  the  purpose  of  giving  jurisdiction  to  the  House  of  Lords,  but 

that  is  only  where  the  decree  appealed  from  has  been  pronounced 
by  a  subordinate  Judge,  viz.,  the  Master  of  the  Rolls  or  a  Vice- 
Only  neces-     Chancellor  (/) ;  in  such  cases,  no  appeal  can  be  directed  to  the 
■arv  where       House  of  Lords  without  the  intermediate  process  of  a  rehearing 
been  by  Mas-   before  tbe  L°rd  Chancellor,  because  the  House  of  Lords  will  not 
ter  of  the  Rolls  entertain  an  appeal  from  the  decision  of  a  subordinate  Judge.    In 
cellor06  Chan"  <>rder>  therefore,  to  bring  the  case  before  the  House  of  Lords  at 
once,  the  practice  is  frequently  resorted  to  of  inrolKng  tht  faree, 
because,  after  inrolment,  a  decree  is  no  longer  in  a  state  to  be  re* 

(d)  Parker  v.  Downing,  nbi  supra.        (/)  Cnnyngham  v.  Cnnyngham,  1 

(e)  See,   however,    Andrewes   v.    Amb.  91;  Barlow  c.  Bateman,  2  Bro. 
Walton,  6  Jur.  619.  P.  C.  372,  ed.  Tomlins. 
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heard,  and  the  Lord  Chancellor,  (whose  signature  is,  as  we  shall In  what  cases 
presently  see,  necessary  before  the  decree  can  be  inrolled,)  by  N*^"N"^-' 
signing  the  decree,  has  adopted  it  as  his  own,  and  rendered  it 
the  act  of  the  supreme  Judge  of  the  Court.  This  course  of  pro- 
ceeding has,  of  late  years,  been  very  frequently  resorted  to,  and 
hence  has  arisen  the  mistake  of  supposing  that  in  all  cases  of  ap- 
peals from  the  decrees  of  the  Court  of  Chancery  the  proceedings 
must  be  inrolled,  whereas,  in  fact,  it  is  only  in  those  particular 
cases  in  which  it  is  wished  to  appeal  at  once  to  the  House  of  Lords, 
without  the  necessity  of  having  the  case  reheard  before  the  Lord 
Chancellor,  that  such  a  course  is  necessary. 

From  what  has  been  said,  therefore,  it  follows  that  one  of  the  In  what  cases 
grounds  upon  which  Lord  Brougham  decided  in  Parker  ».  Down-  cou^ouffhT 
ing  (g),  namely,  that  if  the  inrolment  of  the  decree  of  the  descrip-  not  to  be  in- 
tion  of  that  in  Parker  v.  Downing  were  not  permitted,  there  roUed- 
would  be  no  appeal  to  Parliament,  has  failed,  so  that  the  principal 
question  in  dispute  in  the  case  is  in  the  same  position  that  it  was 
in  previously  to  that  determination.  That  question  was,  whether 
a  mere  decree  to  account  is  one  which  can  be  inrolled.  The  only 
case  which  is  to  be  found  in  the  books,  in  which  this  point  has 
been  directly  involved,  prior  to  Parker  v.  Downing,  is  that  of 
Staunton  v.  Oldham  (A),  in  which  Lord  Hardwicke  is  reported  to 
have  said,  that  the  Court,  where  there  is  such  a  decree,  never 
suffers  it  to  be  signed  and  inrolled,  and  to  have  given  as  his  rea- 
son for  the  dictum  "  that  it  ties  up  their  hands  if  there  should  have 
been  any  defect  in  the  directions  of  the  decree,  from  relieving  in 
that  particular ;  and  defects  are;  very  frequent  in  cases  of  this  na- 
ture, and  therefore  the  decrees  are  left  open  in  order  to  give  par- 
ties an  opportunity  to  rehear  where  the  directions  in  the  decree 
are  imperfect ; "  and  it  certainly  appears  to  the  Author  of  this  trea- 
tise, that  the  reasons  given  by  that  eminent  Judge  affords  strong 
ground  for  believing  the  practice  of  the  Court  to  be  as  he  has  stat- 
ed it.  It  has,  however,  been  remarked  (»),  that,  in  another  case 
before  the  same  learned  Judge,  his  Lordship  does  not  appear  to 
have  considered  the  proposition  stated  by  him  in  Staunton  v.  Old- 
ham to  be  the  rule  of  the  Court,  as  in  his  observations  upon  the 
practice,  in  Wright  v.  Wright  (&),  where  the  inrolment  was  vacat- 
ed on  account  of  special  circumstances,  amounting  to  catching  an 

(r)  1  M.  &  K.  634.  but  afterwards,  ib.  409,  sub  nomine, 

(J)  2  Atk.  383.  Wright  v.  Wright,  vide  Belt's  Supp. 

(t)  1  M.  &  K.  636.  158. 
(k)  Reported  lVes.  326,  as  anon.; 
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advantage  by  too  great  despatch,  no  reliance  was  placed  upon  the 
circumstance  that  the  decree  was  one  for  an  account,  which  would 
itself  have  been  decisive  had  the  rule  been  such  as  is  supposed  to 
be  laid  down  in  Staunton  v.  Oldham  (/).  But  it  is  to  be  remark- 
ed that,  in  Wright  v.  Wright  (m),  the  bill  was  filed  to  redeem  a 
mortgage,  and  that  consequently  a  decree  for  an  account  would 
have  been  in  effect  a  declaration  of  the  plaintiff's  right  to  redeem, 
which  was  the  only  question  in  the  cause ;  a  decree  of  that  nature 
was,  therefore,  in  effect  a  final  decree,  and  the  account  merely 
consequent  upon  that  declaration;  which  is  a  different  case  from 
that  of  a  decree  merely  to  account,  where  the  declaration  of  the 
rights  of  the  parties  is  the  result  of  the  account ;  as  in  the  ordi- 
nary cases  of  account  of  the  personal  estate  of  persons  deceased ; 
where  the  Court  always  directs  the  accounts  to  be  taken  before  it 
makes  any  decree  as  to  the  rights  of  the  parties.  The  same 
observation  will  apply  toCharman  v.  Charman  (»),  which  has  been 
relied  upon  as  showing  that  the  practice  of  the  Court  is  not  as 
stated  by  Lord  Hardwicke ;  there,  as  in  Wright  ».  Wright,  the 
account  was  only  consequent  upon  the  right  declared  by  the 
decree. 

On  the  whole,  therefore,  it  appears  to  the  author  that  the  ques- 
tion whether  a  decree  to  account  can,  according  to  the  practice, 
be  inrolled  or  not,  must  depend  upon  the  nature  of  the  decree ; 
if  it  is  a  decree  directing  an  account  merely  as  preliminary  to  a 
decision  upon  the  rights  of  the  parties,  it  would  seem,  upon  the 
authority  of  Staunton  v.  Oldham,  before  referred  to,  to  be  one 
which  is  toot  capable  of  inrolment ;  but  if,  on  the  other  hand,  the 
direction  to  account  is  either  in  itself  a  declaration  of  the  rights 
of  the  parties,  or  is  consequent  upon  such  a  declaration,  then  it 
appears  to  be  consistent  with  justice  and  common  sense,  that  the 
party  benefited  by  the  decree  should  have  it  in  his  power  to  inrol 
it ;  for  it  is  in  fact  a  final  decision  of  the  question,  as  far  as  it  af- 
fects that  party,  the  subsequent  account  being  merely  the  machin- 
ery set  in  motion  by  the  Court  for  rendering  such  decision  araila- 
ble  (1).  From  what  has  been  said,  it  may  be  collected,  that  all 
decrees  which  are  final  in  their  nature, «.  e.y  which  amount  to  a 


(l)  2  Atk.  383. 
(m)  Ubi  supra. 


(»)  14Ves.580;  16Ves.ll5. 


(1)  A  decree  ordering  an  account,  is  not  such  a  final  decree  or  determina- 
tion of  the  cause,  as  will  authorise  an  appeal  fiom  it  Berryhill  v.  M'Kee, 
3  Yerger,  157. 
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determination  of  the  question  in  the  cause,  may  be  inrolled;  and  What  Orders 
the  same  rule  will  apply  to  all  decretal  orders  where  they  are  con-      i™roVd. 
elusive  of  any  of  the  rights  of  the  parties  to  the  cause  (o).  v^~v^^^ 

Thus  in  the  recent  case  of  M'Gregor  ».  Topham  (p),  Sir  J.  ^r°dre£cre" 
Wigrara,  V.  C,  held  that  an  order  refusing  a  motion  for  a  new 
trial  of  an  issue  devisavit  vel  non  might  be  inrolled  at  the  applica- 
tion of  either  party.  But  mere  interlocutory  orders,  made  upon 
motion  or  petition,  which  do  not  decide  any  of  the  merits  of  the 
cause,  and  only  relate  to  the  proceedings  in  it,  cannot  be  the  sub- 
ject of  an  inrolment.  And  it  is  to  be  recollected  that  decrees 
which,  although  final  in  their  nature,  require  a  further  order  of 
the  Court  to  complete  them,  such  as  decrees  to  foreclose  or  redeem 
mortgages  or  decrees  nisi,  must  be  perfected  before  they  can  be 
inrolled. 

A  decree  may  be  inrolled  by  a  defendant,  as  well  as  by  a  plain-  Decrees  may 
tiff;  and  it  may  be  done  at  any  time,  and  notwithstanding  an  defendant  as^ 
abatement  of  the  suit  (q).     Thus  where  a  decree  was  made  in  a  well  as  by 
cause  and  cross  cause,  but  was  not  signed  or  inrolled  till  after  the  Plaintiff» 
death  of  a  party  who  was  plaintiff  in  the  first  cause  and  a  defend-  g^^na^an 
ant  in  the  cross  cause  —  upon  a  petition  being  presented  to  vacate  abatement  of 
the  inrolment,  on  the  ground  of  its  having  been  made  pending  the  the  8ait* 
abatement,  it  was  referred  to  a  Master  to  see  whether  the  signing 
and  enrolling  had  been  regular,  who  certified  his  opinion  to  be 
that  the  decree  was  not  properly  signed  and  inrolled ;  but  Lord 
Hardwicke,  upon   exceptions  to  the  Master's  certificate,  enter- 
tained a  different  opinion  and  allowed  the  exception  (r). 

By  a  general  order  of  the  Court,  all  decrees  and  dismissions,  Within  what 
pronounced  upon  hearing  the  cause,  are  to  be  drawn  up,  signed, time" 
and  inrolled,  before  the  first  day  after  the  next  Michaelmas  or 
Easter  Term  after  the  same  shall  be  so  pronounced  respectively, 
and  not  at  any  time  after,  without  special  leave  of  the  Court  (s). 
This  leave,  however,  will  be  granted,  at  any  time,  and,  in  order  Nunc  pro  tunc 
to  obtain  it,  a  motion  must  be  made  or  petition  presented  at  the 

(  0 )  Vide  Earl  of  Winchilsea  v.  which  they  must  have  been  previous- 
Garetty,  1  M.  &  K.  253,  from  which  ly  inrolled. 
it  appears  that  several  orders,  made  (  p)  4  Hare,  162. 
by  the  Master  of  the  Rolls  upon  ex-  (a)  Gartside  v.  Isherwood,  2  Dick, 
ceptions  to  the  Master's  report  and  612 ;  Carrington  v.  Holly,  cited  ib. 
upon  petitions  to  confirm  the  reports,  (r)  Sheffield  v.  Duchess  of  Buck- 
ie, were  successively  appealed  from  ingham,  West.  Rep.  673;  Amb.  586, 
to  the  House  of  Lords,  without  an  8.  C. 
intermediate    rehearing,    to    effect  (*)  Beames's  Ord.  206. 
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By  whom.     Rolls  praying  that  the  decree  may  be  inrolled  nunc  pro  tunc,  upon 
O^^/for^If   which  an  order  will  be  made  as  a  matter  of  course  (I), 
course.  In  Sheffield  0.  The  Duchess  of  Buckingham  (t),  which  has  been 

may  be      before  referred  to,  the  order  for  inrolling  the  decree  nunc  pro  tunc 

standing  abate"  was  ma^e  m  two  causes,  in -one  of  which  a  Duke  of  Buckingham, 
ment.  who  was  dead,  was  mentioned  to  be  plaintiff  and  in  the  other  de- 

fendant, and  before  the  suit  was  revived,  and  yet  it  was  held  by 
Most  be  drawn  Lord  Hardwicke  to  be  regular  (ti).     The  order  for  inrolling  the 
up  an  passe  .  <jecree  nunc  ^ro  iunc  -ls  drawn  ^  passed,  and  entered,  at  the 
Form  of  docket  Registrar's  office  in  the  usual  manner  (x).    The  solicitor  of  the 
of  inrolment.    person  inrolling  the  decree  then  draws  up  the  form  of  the  decree 
for  inrolment,  and  in  the  preparation  of  this  form  regard  must  now 
be  had  to  the  1st  Order  of  the  17th  of  March,  1843,  which  directs, 
"  that  for  the  purpose  of  diminishing  expense  in  the  inrolment  of 
decrees  and  orders,  no  part  of  the  statements  or  allegations,  con- 
tained in  any  bill,  answer,  petition,  affidavit,  or  report,  shall  be 
recited  or  stated  in  any  such  inrolment,  but  that  it  shall  be  suffi- 
cient to  state  in  such  inrolment  the  filing  of  the  bill  or  petition,  or 
service  of  the  notice  of  motion,  the  names  of  the  parties  thereto, 
together  with  the  prayer  of  the  bill  or  petition,  or  notice  of  mo- 
tion, the  filing  of  the  several  answers,  and  other  pleadings  or  pro- 
ceedings and  reports,  whether  confirmed  or  not,  and  the  short  pur- 
port or  effect  of  any  decree  or  order  made,  had,  put  in,  or  taken 
before  the  date  of  the  decree  or  order  inrolled  and  leading  thereto." 
Certificate  of       The  decree  so  drawn  up  is  called  the  Docket  of  Inrolment,  and 
cords  and16"     after  li  haB  been  PreDarea*  t>J  &&  solicitor,  a  certificate  that  it  is 
writs.  correct  must  be  obtained  from  the  Clerk  of  Records  and  Writs  ; 

for  the  2nd  Order  of  the  17th  of  March,  1843,  directs,  "That 
no  decree  or  order  shall  be  inrolled  until  the  Clerk  of  Records 
and  Writs,  in  whose  division  the  cause  may  be,  shall  have  inspect- 
ed the  docket  of  such  inrolment,  and  shall  have  certified  thereon 
that  the  statement  of  the  pleadings,  orders,  reports,  and  proceed- 

(t)  Ubi  supra.  may  be  of  fatal  consequence  to  the 

(u)  Sed  vide  Bertie  v.  Lord  Falk-  party ;  and,  strictly  speaking,  it  is 

land,  1  Dick.  25.  certainly  irregular    to   present  the 

(x)  Harr.  Ch.  Pr.  (8th  ed.  vol.  1,  docket  to  the  Lord  Chancellor  to  be 

442,)  referring  to  L.  C.  B.  Gilbert,  signed  before  the  order  has  been  so 

says,  that  the  order  ought  to  be  pass-  passed  and  entered.    Per  Lord  El- 

ed  and  entered  with  the  Registrar,  don,  in  Robinson  v.  Newdick,  3  Mer. 

and  adds,  that  though  this  is  never  14. 
done,  yet  a  case  may  fall  out  where  it 

(1)  An  inrolment  made  nunc  pro  tunc  will  have  relation  back  to  the  time 
of  the  decree,  and  protect  an  intermediate  sale.  Goelet  v.  Lansing,  6  John. 
Ch.75. 
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ings  therein  contained  is  correct,  and  that  for  such  inspection  and       Docket, 
certificate,  the  Clerk  of  the  Records  and  Writs  shall  be  entitled  ^^"^^"^^ 
to  receive  the  sum  of  five  pounds,  to  be  by  him  paid  into  the  suit- 
ors' fee  fund." 

After  this  certificate  has  been  obtained,  the  next  process  is  to  By  whom 
present  the  docket  for  signature.     If  the  decree  was  pronounced  docket  signed, 
by  the  Lord  Chancellor,  or  one  of  the  Vice-Chancellors,  it  may 
be  presented  to  the  Chancellor  at  once  (y) ;  but  if  by  the  Mas- 
ter of  the  Rolls,  his  signature  must  be  procured  before  it  is  pre- 
sented to  the  Lord  Chancellor. 

The  docket,  thus  authenticated  by  the  proper  officer,  is  left,  if  Signature  of 
the  cause  has  been  heard  by  the  Lord  Chancellor  himself  or  by  a  j0°'        ance " 
Vice-Chancellor,  with  the  Lord  Chancellor's  Secretary  of  decrees 
and  injunctions,  which  officer  will  procure  the  Lord  Chancellor's 
signature  to  it.     If  the  cause  has  been  heard  by  the  Master  of  the  Signature  of 
Rolls,  the  docket  is  first  left  with  the  Master  of  the  Rolls's  Sec-  *^er  of  ^ 
retary  of  decrees  and  injunctions,  for  the  Master  of  the  Rolls's 
signature,  after  which  it  is  taken  to  the  Lord  Chancellor's  Secre- 
tary of  decrees  and  injunctions,  for  his  Lordship's  signature  (z.) 
And  it  is  to  be  observed,  that,  whether  the  cause  was  heard  before  Docket  must 
the  Lord  Chancellor,  or  by  the  Master  of  the  Rolls  (a),  or  a  Vice-  ^eBj^redd  by 
Chancellor  (6),  whoever  may  have  heard  the  cause,  it  is  the  Lord  Chancellor. 
Chancellor's  decree,  and  must  be  signed  by  him  before  it  is  in- 
rolled  (c)  (1). 

In  strictness  the  docket  ought  not  to  be  presented  for  signature  Whether  dock- 
until  the  order  for  leave  to  inrol  the  decree  nunc  pro  tunc  has  been  f0„^*  or^r 
passed  and  entered  (d),  but  it  is  stated  to  be  the  ordinary  practice  nunc  pro  tune. 
for  the  Lord  Chancellor,  at  the  same  time  that  he  answers  the  pe- 
tition, to  inrol  nunc  pro  tunc  to  sign  the  inrolment,  and  both  are 
retained  by  the  Secretary  at  the  same  time  (e). 

The  docket  having  been  signed  by  the  Lord  Chancellor,  the  Date  of  inrol- 

day  and  year  when  it  was  signed  must  be  written  at  the  foot  of  the  ment' 

docket,  near  the  signature  of  the  Lord  Chancellor,  after   which 

the  Record  and  Writ  Clerk  inrolling  the  decree,  engrosses   an 

exact  copy  thereof,  upon  parchment  rolls,  and  carefully  examines  Copy  upon 

parohment. 

(y)  M'Dermott  v.  Keely,  1   Ph.        (c)  Hind.  443. 

267.  (d)  Robinson  v.  Newdick,  3  Mer. 

(i)  Hind.  443.  13. 

(a)  3  Geo.  II.  c.  30.  (e)  Smith's  C.  P.  vol.  2,  page  6, 

(6)  53  Geo.  III.  c.  24.  3rd  ed. 

(1)  A  decree  is  to  be  considered  as  inrolled  when  it  is  signed  by  the  Chan- 
cellor and  filed  by  the  Registrar,  and  the  term  has  elapsed  during  which  it 
was  made.    Burch  v.  Scott,  1  Gill  &  John.  393. 
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How  them  with  the  docket,  which,  together  with  the  parchment  rolls, 
y^I^^y  is  carried  into  the  Record  room  of  the  Record  and  Writ  Clerks' 
Where  depos-  Office,  and  deposited  with  the  Record  Keeper  for  safe  custody, 
i ted.  >pne  inro]ment  j8  then  complete,   and  a  decree  thus  inrolled  is 

pleadable,  and  cannot  be  reversed  but  by   appeal   to  the  House 
of  Lords,  or  by  bill  of  review  (/). 
How  prevent-       ^s  *ne  en*ect  °f  enrolling  a  decree  is  to  render  it  final,  and  to 
ed.  deprive  the  party  against  whom  it  is  pronounced  of  all  opportuni- 

ty of  having  it  corrected  by  a  rehearing  in  the  Court  itself,  such 
party,  if  he  is  dissatisfied  with  the  decision,  and  wishes  to  hare  it 
reheard,  either  before  the  Judge  who  pronounced  it,  or  before 
the  Lord  Chancellor,  by  way  of  appeal,  must  take  the  proper 
precautions  to  prevent  the  inrolment.  One  course  by  which  the 
inrolment  may  be  prevented,  is  by  the  opposite  party  taking  the 
necessary  steps  for  a  rehearing,  for  if,  previously  to  the  inrolment 
being  completed,  service  of  an  order  setting  down  an  appeal  be 
served  upon  the  party  proceeding  to  inrol,  then  an  inrolment  sub- 
sequent to  such  service  will  be  irregular ;  but  neither  the  mere 
presentation  of  a  petition  of  appeal,  nor  even  obtaining  the  order 
to  set  it  down,  will  be  sufficient,  unless  service  of  the  order  be 
effected  upon  the  other  side  (g). 

To  prevent,  therefore,  the  danger  of  the  inrolment  being  com- 
pleted before  service  of  an  order  of  appeal  can  be  effected,  it  is 
permitted  to  a  party  objecting  to  a  decision,  and  desirous  of  hav- 
ing it  reheard,  to  enter  a  caveat  against  the  inrolment  with  the 
proper  officer. 
Caveat^  where  A  caveat  is  entered  by  the  Lord  Chancellor's  or  Master  of  the 
Roll's  Secretary  of  decrees  and  injunctions,  upon  a  note,  in  the 
following  form,  being  left  with  him  : — 


entered. 


Form  of.  IN  CHANCERY. 

John  Doe plaintiff, 

and 
William  Styles  . .  defendant 
Decree  made  by  his  Lordship,  [or  by  his  Honor  the 
Vice-Chancellor,  or  Master  of  the  Rolls,]  dated  the 
31st  day  of  January,  1839. 
Enter  a  Caveat  against  inrolling  this  Decree. 

A.  B.  Clerk. 
28th  of  September,  1899. 

(/)  Hind.  444.  (g)  Dearman  v.  Wych,  4  M.  &  C. 

550. 
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The  effect  of  this  caveat  is  to  prevent  the  signing  of  the  decree,       Effect  of 
previous  to  its  inrolment,  for  twenty-eight  days,  to  be  accounted   ^^^^^ 
from  the  time  of  the  docket  being  presented  to  the  Great  Seal  to  Prevents  sign- 
be  signed  (h),  or  from  the  time  of  notice,  of  the  docket  having  JJJ^g 
been  presented  for  signature,  being  given  to  the  other  side  by  the 
Lord  Chancellor's  Secretary,  whose  duty  it  is  to  give  such  notice 
immediately  on  the  decree  being  so  presented  (•).     These  twenty-  which  muBt  he 
eight  days  must  be  clear  days  (Jc),  and  it  seems  that  service  of  no-  c  car  ayf* 
tice  of  the  docket  having  been  presented,  on  the  solicitor,  is  good 
service  (I). 

No  period  appears  to  be  limited,  by  the  practice  of  the  Court,  No  time  limit- 
within  which  a  caveat  may  be  entered  ;  but  a  party  dissatisfied  ed  fo*  entrv  of 
with  the  decision  of  the  Court,  should  lose  no  time,  after  the  de- 
cree has  been  passed  and  entered,  in  entering  his  caveat,  to  pre- 
vent the  other  party  from  inrolling  the  decree.     The  caveat,  how-  "p  that  **  "■  ]»• 
....     /.   '     .,  ,5  ,    -        i,,,       fore  the  docket 

ever,  will  be  in  time,  if  entered  at  any  time  before  the  docket  has  jg  delivered  to 

been  delivered  to  the  Lord  Chancellor's  Secretary,  for  his  Lord-  Chancellor's 
ship's  signature.    It  is  to  be  observed,  that  it  is  the  delivery  of  the       re    J' 
docket,  to  the  Lord  Chancellor's  secretary,  which  completes  the 
inrolment;  and  that  a  caveat,  entered  after  that  has  taken  place,  Inrolment 
will  be  useless,  even  though  the  signature  should  not  be  actually  ™£*n  comp  *" 
affixed  at  the  time  of  its  entry.    Thus,  where  the  docket  had  been  l 
delivered  by  the  Bag-bearer  into  the  hands  of  the  Lord  Chancel- 
lor's Secretary  of  decrees,  for  the  purpose  of  being  submitted  to 
the  Lord  Chancellor  for  signature,  and  the  Secretary  had  des- 
patched it  to  Brighton,  where  his  Lordship  was  residing ;  and  in 
the  evening  of  the  same  day,  and  before  the  signature  had  been 
actually  affixed,  a  caveat  was  tendered  at  the  office,  but  refused,  as 
coming  too  late ;  Lord  Lyndhurst,  upon  a  motion  to  vacate  the 
inrolment,  was  of  opinion  that  the  caveat  was  not  in  time  (m). 
It  18  to  be  observed,  however,  that,  in  a  case  before  Lord  Hard-  When  set 

wicke  (n).  a  caveat  was  held  to  have  been  in  time,  which  was  M,de  °.n  - 

v  '  ground  of  far* 

entered  after  the  docket  had  been  tendered  to  the  Lord  Chancel-  p-ise. 

lor  for  signature ;  but  it  is  to  be  remarked  that  the  plaintiff,  in 
that  case,  in  order  to  prevent  an  appeal,  had  hurried  on  the  inrol- 
ment, so  as  to  have  it  ready  for  signature  within  two  days  after 
the  decree  had  been  passed,  and  that  it  was  presented  for  signa- 
ture before  eleven  o'clock  on  the  second  day,  before  which  time 

(A)  Beames's  Ord.  309.  (I)  Ibid. 

(i)  Burnet  v.  Theobald,  1  P.  Wms.        (m)  Barnes  v.  Wilson,  1R.&M. 

(k)  Robinion  v.  Newdick,  3  Mer.        (»)  Anon.  1  Vei.  326. 
13. 

103* 
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When  Inrol-   the  caveat  would  have  been  entered,  had  it  not  been  for  the  mis- 
s^r*sy-+*+'  ta^e  °^  tne  Partv»  wno  aPplkd to  do  it  at  the  wrong  office ; — as  it 
was,  the  caveat  was  entered  before  eleven  o'clock  on  the  same 
day,  although  not  before  the  docket  had  been  left  for  signature; 
and  Lord  Hard wi  eke  was,  therefore,  of  opinion,  that  the  plaintiff 
had  been  too  quick  in  his  proceedings,  and  that  the  case  came 
within  the  reason  of  the  Common  Law  Courts,  for  setting  aside 
judgments  on  the  ground  of  surprise,  although  they  are  strictly 
regular  (0). 
Petition  for  re-      It  has  been  before  stated,  that  the  effect  of  a  caveat  is  to  suspend 
earmg,  tQe  jnroiment  0f  the  decree  or  order  for  twenty-eight  clear  days, 

from  the  time  of  the  docket  being  presented  to  the  Lord  Chancel- 
lor for  signature,  and  from  notice  of  such  presentation  being  served 
upon  the  opposite  party ;  therefore,  if  the  opposite  party  wishes  to 

must  be     benefit  by  his  caveat,  he  must  take  care  to  present  his  petition 

P  uTDt^  d       *°r  a  shearing  within  that  time,  otherwise  the  inrolment  may  be 
from  caveat,      perfected. 

Inrolment  va-       If  any  irregularity  has  occurred  in  the  inrolment  of  a  decree  or 
u*ar?tfor  irre*"  or(*er>  or  in  the  proceedings  to  accomplish  that  object,  the  Court 
will,  upon  application  by  motion  (p),  order  it  to  be  vacated; 
thus,  in  the  case  last  referred  to,  where  the  inrolment  was  com- 
pleted after  a  caveat  and  the  presentation  of  a  petition  of  appeal, 
but  before  it  was  signed  or  the  order  for  a  rehearing  made,  the 
Court  directed  it  to  be  vacated ;  and  so  it  will  be,  as  we  have 
seen,  if  done  after  a  caveat,  and  before  the  twenty-eight  days  have 
expired,  although  no  petition  of  appeal  has  been  presented  (q). 
In  Parker  v.  Downing  (r),  an  inrolment  was  vacated  by  Lord 
Brougham,  because  the  order  to  inrol  it  nunc  pro  tunc  was  irreg- 
ular, by  reason  of  the  petition  upon  which  it  was  made  not  set- 
ting forth  the  date  of  the  decree. 
Upon  discre-        It  seems,  also,  that  where  the  case  has  not  been  heard  upon  its 
tionary  merits,  the  Court  will  exercise  a  discretionary  power  of  vacating 

an  inrolment,  and  of  giving  the  party  an  opportunity  of  having  the 
merits  of  his  case  discussed ;  thus,  where  a  decree  of  dismissal 
was  made  by  default,  owing  to  the  neglect  of  the  plaintiff's  so- 
licitor,  in  providing  counsel  to   attend  at  the  hearing  (s)  (1). 

(0)  Ibid.  326;  vide  Belt's  Supple-  4fc6. 

ment,  158.  (r)  1  M.  &  K.  634;  Robinson  v. 

(p)    Or  petition,  vide  Pickett  v.  -New dick,  3  Mer.  13. 

Loggon,  5  Yes.  702.  (s)  Robinson  v.  Cranwell;  cited  1 

(o)  Barnes  t>.  Wilson,  1  R.  &  M.  Ves.  205. 


»£ 


1)  See  Millspaugh  9.  McBride,  7  Paige,  509;  Tripp  v.  Vincent,  8  Paige, 
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So,  in  Benson  v.  Vernon  (f),  where  a  bill  had  been  taken  pro  con-   Of  vacating 
fesso,  for  want  of  an  answer,  and  it  was  proved  that  the  defendant  N^^-N/-w/ 
was  in  an  unsound  state  of  mind,  and  had  omitted,  from  that  cir- 
cumstance, to  put  in  an  answer,  the  House  of  Lords  ordered  the 
inrolment  of  the  decree  to  be  vacated.     The  same  principle  was 
also  acted  upon  by  Lord  Hardwicke,  in  Kemp  v.  Squire  (u),  who 
said  that  the  above  cases  proved  it  to  be  discretionary  in  the  Court 
(he  did  not  mean  it  arbitrarily  so)  to  exercise  the  power  if  it  sees 
fit.    In  Pickett  ».  Loggon  (z),  however,  the  Court  refused  to  act 
upon  this  discretion,  and  it  is  to  be  observed,  that,  in  all  those  Not  where 
cases  where  it  has  been  exercised,  the  merits  of  the  cause  had  not  J^JjJJ  u"     en 
been  discussed  before  the  decree  was  pronounced;  and  that,  merits; 
where  such  has  been  the  case,  the  Court  has  refused  to  exercise 

the  discretionary  power  before  alluded  to  (y),  unless  there  has unless 

been  something  in  the  nature  of  a  surprise  upon  the  party  affected,  ^  *™rj^  en 
as  in  the  anonymous  case  which  has  been  before  referred  to  (z) ; 
or  in  Stevens  v.  Guppy  (a),  where  the  inrolment  of  a  decree  was 
set  aside,  because  made  a  few  days  after  a  conversation  had  taken 
place  between  the  solicitor  for  the  plaintiff  and  the  solicitor  for 
the  defendant,  in  which  the  former  had  informed  the  latter,  that  a 
petition  for  a  rehearing  was  preparing,  to  which  the  latter  an- 
swered by  desiring  that  no  time  might  be  lost  in  preparing  it. 

In  that  case,  Lord  Eldon  laid  down  the  rule,  "  that  if  the  party  what  amounts 
inrolling  the  decree  has  said  that  which  might  lead  the  other  party  to  surprise, 
to  believe  that  the  decree  would  not  be  inrolled,  it  is  a  surprise." 
It  is,  however,  to  be  remarked,  that  it  is  not  every  expression  that 
may  lead  the  party  to  entertain  expectations  that  the  decree  will 
not  be  inrolled,  which  will  induce  the  Court  to  vacate  an  inrol- 
ment ;  in  order  to  establish  such  a  case,  there  must  be  a  certain 
degree  of  mala  fides  on  the  part  of  the  party  inrolling,  which  may  Mala  fides. 
have  misled  the  party  complaining ;  therefore,  it  was  held  by  Lord 
Brougham,  in  Balguy  v.  Chorley  (6),  that  the  mere  circumstance 
of  its  having  been  intimated,  on  the  part  of  the  defendant,  to  the 
plaintiff's  solicitor,  that  it  was  the  intention  of  the  defendant  to 
appeal  forthwith,  and  of  the  plaintiff's  solicitor  saying  in  answer, 
that  he  was  open  to  any  fair  offer  of  arrangement  to  prevent  the 
necessity  of  an  appeal,  did  not  amount  to  such  a  surprise  as  will 
induce  the  Court  to  vacate  the  inrolment.     This  is  in  accordance 

(0  Cited  ib.  206.  (a)  1  Turn.  &  R.  178 ;  vide  etiam, 

(11)  1  Ves.  205.  Parker  v.  Dee,  2  Cha.  Ca.  200 ;  1 

(z)  5  Yes  702.  Rep.  temp.  Finch.  123;  3  Swanst. 

(y)  Charman  v.  Charman,  16  Ves.  529;  Anon.  1  Vern.  131;  Enraght 

115.  v.  Fitzgerald,  1  Dr.  &  W.  72. 

Ves.  326.  (*)  1  M.  &  K  640. 
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Of  vacating   with  what  was  laid  down  by  Lord  Lyndhurst,  in  Barnes  r.  Wilson  (c), 
^^^^J^.  where  his  Lordship  held,  that  a  party  was  not  bound  to  communi- 
cate his  intention  to  inrol  a  decree  to  his  adversary,  because  the 
latter  informs  him  of  his  intention  to  appeal  against  it  (d). 

After  a  decree  has  been  inrolled,  it  can  only  be  altered  on  a  bill 
of  review  (e),  or  by  an  appeal  to  the  House  of  Lords ;  and  this, 
though  the  decree  has  been  inrolled  by  one  of  several  defend- 
ants (/).  In  some  cases,  however,  the  Court,  as  we  shall  see  in 
the  next  section,  will  permit  clerical  errors  and  miscastings  to  be 
rectified,  upon  motion,  soon  after  inrolment. 

From  the  case  of  M'Dermot  v.  Kealey  (g)9  it  appears  that  the 
Effect  of  inrol-  inrolment  of  an  order  subsequent  to  a  decree,  reciting  the  decree, 
ment  of  decree  is  not  per  se  an  inrolment  of  the  decree,  although  such  was  not 
BabJe^ent^1  then  the  °P">ion  of  the  Clerks  of  Records  and  Writs;  but  the  in- 
thereto.  rolment  of  an  order  subsequent  to  a  decree  will  prevent  a  rehear- 

ing of  the  decree,  if  the  variations  sought  to  be  made  in  the  de- 
cree are  inconsistent  with  the  inrolled  order. 


Section  V. 

Of  Rectifying  Decrees. 

After  they  We  have  seen  before  (A),  that  as  long  as  the  decree  remains  in 

have  been  the  shape  of  minutes,  that  is,  till  it  has  been  passed  and  signed 
tered.  *™  **'  by  the  Registrar,  it  may  be  rectified  upon  application  to  the 
Court,  by  petition  or  motion,  or  by  having  it  put  into  the  cause  paper, 
"to  be  spoken  to"  and  that  even  important  matters  may  be 
brought  before  the  Court,  upon  an  application  to  vary  minutes  ; 
but  after  a  decree  has  been  passed  and  entered,  the  Court  will 
not  entertain  any  application  to  vary  it,  unless  upon  consent  of 
all  parties,  or  in  respect  of  matters  which  are  quite  of  course. 
The  proper  method  of  having  a  decree  rectified  in  other  matters, 
is  by  applying  to  have  the  cause  reheard  (t)  (1). 

(c)  1R.  &  M.  486.      ^  _  ( f )  Gore  v.  Pardon,  1  Sch.  & 

(i)  1  Ph.  967. 
Harr.  Ch.  Pr^ed.  NewL  336.  (A)  Ante,  p.  805. 


(d)  For  the  method  of  exemplify-    Lei! 
ing    decrees    after    inrolment,  vide        (jr)  1  Ph.  967. 
"larr.  Ch.  Pr.  ed.  Newl.  336.  (A)  Ante,  p.  8C 

(e)  Harr.  323;  ib.  348.  (t)  2  Hair.  322;  vide  post,  rehear. 

ings  and  appeals. 

(1)  See  Gardner  v.  Dering,  2  Edw.  131 ;  Bennett  v.  Winter,  2  John.  Ch. 
205 ;  Clark  v.  Hall,  7  Paige,  382 ;  He nd rick  v.  Robinson,  2  John.  Ch.  484} 
2  Smith  Ch.  Pr.  (2nd  Am.  ed.)  15,  note  (&),  and  cases  cited. 
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In  cases,  however,  in  which  a  clerical  error  has  crept  into  the   After  Entry, 
decree,  or  in  which  some  ordinary  direction  has  been  omitted,  the  To  rect^y 
Court  will  entertain  applications  to  rectify  it,  even  though  it  has  clerical  errors, 
been  passed  and  entered  (1) ;  and  so,  where  the  decree  omitted 
the  usual  directions  for  the  parties  to  be  examined  upon  interroga-  omigaion  0f 
tories,  &c,  Lord  Eldon  held,  that  the  decree  might  be  corrected  usual  direc- 
by  the  insertion  of  the  direction  (k).     So  where  a  decree,  in  a tlon8' 
creditor's  suit,  omitted  the  usual  direction  to  take  an  account  of 
the  personal  estate,  his  Lordship  ordered  it  to  be  inserted,  even 
though  the  decree  had  not  been  pronounced  by  himself,  but  by  the 
Master  of  the  Rolls  (/)  (2). 

It  is,  nevertheless,  to  be  observed,  that  it  is  a  principle  of  the  No  alteration 
Court,  that  no  alteration  can  be  made  in  a  decree  on  motion  with-  ^ecrem    e  m 
out  a  rehearing,  except  in  a  matter  of  clerical  error  or  of  form, 
or  where  the  matter  to  be  inserted  is  clearly  consequential  on  the 
directions  already  given.     Upon  this  ground,  where  the  decree  except  in  di- 
directed  a  commission  to  ascertain  the  boundaries  of  prebendal  ^J^JS  upon " 
lands,  a  motion,  that  the  decree  might  be  extended  to  copyhold  the  relief. 
as  well  as  to  freehold  lands,  which  was  opposed,  was  refused  (m). 
So  where  an  ejectment  was  ordered  to  be  brought,  without  re- 
straining the  defendant  from  setting  up  an  outstanding  term,  the 
introduction  of  such  a  restraint  was  not  permitted  (»).     In  Col- 
man  v.  Sarell  (o),  Lord  Thurlow  would  not  allow  a  decree  to  be 
varied,  by  giving  costs  to  a  defendant  who  was  a  mere  trustee, 
and,  as  such,  would  have  been  entitled  to  them  if  they  had  been 
asked  for  at  the  hearing.     And,  in  Brookfield  v.  Bradley  (p),  Sir  No  alterations 
John  Leach  declined  to  correct  a  decree,  in  which  the  error  was  allowed  when 
apparent,  because  the  alteration  proposed  would  require  new  di-  would  be  ne- 
rections  upon  the  corrected  part  (3).  ce§sary  there- 


upon. 


(*)  Wallis  v.  Thomas,  7  Ves.  292.  Mad.  391. 

0)  Fickard  v.  Mattheson,  7  Ves.  (m)  Willis  v.  Parkinson,  3  Swanst. 

203;  ride  etiam,  Newhouse  v.  Mit-  233. 

ford,  12  Ves.  456 ;  Lane  v.  Hobbs,  b.  (n)  Brackenbur y  v.  Brackenbury, 

458;    Skrymsher  v.   Northcote,    1  2Jac.&W.391. 

Swanst.  573,  n. ;  Tomlins  v.  Palk,  1  (o)  2  Cox,  206. 

Ross.  475;  Hawker  v.  Buncombe,  2  (?)  2  S.  &  S.  64. 


(1)  Lawrence  v.  Cornell,  4  John.  Ch.  546. 

(2)  So  a  decree  will  be  amended,  where,  through  inadvertence,  costs  have 
been  given  by  it,  to  a  party  in  the  case,  where  he  was  not  entitled  to  them. 
Murray  v.  Blatchford,  2  Wendell,  221. 

A  decree  may  also  be  amended  or  corrected  on  motion  or  petition,  not  only 
as  to  mere  clerical  errors,  but  by  the  insertion  of  any  provision  or  direction, 
which  would  have  been  inserted  as  a  matter  of  course,  if  the  same  had  been 
asked  for  at  the  hearing,  as  a  necessary  or  proper  clause  to  carry  into  effect 
the  decision  of  the  Court.    Clark  v.  Hall,  7  Paige,  382. 

(3)  An  order  or  decree  by  consent,  cannot  be  varied  or  modified  in  a  mate* 
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After  Entry.  It  is  to  be  noticed  that,  in  the  two  last  cases,  the  application 
AjJJJiication*'  was  made  by  petition,  but  in  Wall  is  v.  Thomas,  Pickard  v.  Mat- 
made  by  me-  theson,  and  others  which  ha? e  been  referred  to,  the  application 
tl0D'  was  by  motion  upon  notice  (q)  (1).     It  seems,  however,  to  be 

w7"it  oughTto  doubtful  whether  in  all  cases  where  such  an  alteration  in  a  decree 
be  by  petition,  is  required,  the  application  should  not  be  made  by  petition,  for, 
by  the  45th  of  the  Orders  of  1828,  it  is  provided,  "  that  cleri- 
cal mistakes  in  decrees,  or  decretal  orders  arising  from  any  ac- 
cidental slip   or  omission,   may,  at  any  time  before  inrohnent, 
be  corrected  upon  petition  without  the  expense  of  a  rehearing"  (2). 
According  to  Lord  Cot  ten  ham,  in  Whitehead  v.  North  (r), 
this  Order  only  enables  the  Court  to  supply  something  which  would 
make  an  existing  direction  complete ;  but  it  does  not  contemplate 
the  insertion  of  a  new  direction. 
By  supplemen-      Proceedings  under  this  Order  must  be  by  petition,  but  in  some 
tal  order.  cases  an  omission  has  been  supplied  by  a  separate  supplemental 

order,  without  altering  or  interlining  the  decree  (s)  (3). 
B   alte   t'  '*  seems>  however,  that  in  cases  of  error  in  the  direction  of 

of  the  decree    the  decree,  where  the  alteration  cannot  be  made  by  supplemental 
itself.  order,  the  Court  will  direct  the  Registrar  to  attend  with  the  de- 

cree and  make  the  alteration  in  open  Court,  which  the  Judge  will 
countersign  with  his  initials  (t)  (4). 

(q)  Vide  etiam,  Willis  t>.  Parkin-  292;  Lord  Clarendon  r.  Barhan,  12 

inson,  3  Swanst.  233.  Law  J .,  N.  S.,  Chan.  215 ;  Needham 

(r)  Cr.  &  Ph.  78 ;  and  see  Askew  v.  Needham,  1  Hare,  631 
v.  Peddie,  10  Law  J.  45.  (0  Tomlins  v.  Palk,  1  Ru».  476; 

(*)  Lane  v    Hobbs,  12  Ves.  458 ;  vide  etiam,  Skrymsher  v.  Northcote, 

vide  etiam,  Wallis  v.  Thomas,  7  Ves.  1  Swanst.  573,  n. 

rial  part,  without  the  assent  of  both  parties  to  the  same.  But  the  Court,  up- 
on the  application  of  either  party,  may  give  such  farther  directions  at  shall 
become  necessary  for  the  purpose  of  carrying  such  order  or  decree  isto  effect 
according  to  its  spirit  and  intent.     Leitcn  v.  Cumpetoa,  4  Paige,  476. 

(1)  See  Clark  v.  Hall,  7  Paige,  382;  Murray  v.  Blatchford,  2  Wendell, 
221 ;  Rogers  v.  Rogers,  1  Paige,  188 ;  ante,  1215,  and  note ;  Sbeppard  o. 
Starke,  3  Munf.  29. 

(2)  See  Rule  85  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  in  note,  ante  1215. 

(3)  Where  the  alteration  sought  is  merely  consequential  upon  the  decree 
itself,  or  the  addition  of  some  direction  which  has  been  omitted,  the  omiwon 
will  be  supplied  by  a  distinct  order,  without  altering  or  interlining  the  de- 
cree itself.    Clark  v.  Hall,  7  Paige,  382. 

(4)  As  to  the  time,  within  which  application  should  be  made  to  rectify  a 
decree,  see  Rogers  v.  Rogers,  1  Paige,  188,  where  leave  to  attend  a  decree 
was  refused  to  a  party,  who  had  delayed  a  year  and  six  months  in  applying 
to  the  Chancellor  to  correct  a  mistake  in  drawing  up  a  decree. 

See  also  firaroblett  v.  Pickett,  2  A.  K.  Marsh.  11,  and  Burch  n.  Scott,  1 
Bland,  120,  where  it  was  held,  that  a  decree  may  be  altered  or  amended  by 
motion  or  petition,  only  during  the  term :  afterwards  the  application  to 
amend  should  be  by  bill.    But  nee  Irwin  v«  Vint,  6  Munf.  267. 
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In  Hawker  ».  Buncombe  (11),  the  order  appears  to  have  been,    After  Inro1- 
that  one  of  the  Registrars  might  be  directed  to  alter  the  decree.       k^~ss~^s 

The  Court  will,  in  some  cases,  extend  the  indulgence  of  rectify-  Decrees  recti- 
ing  decrees  in  which  there  have  been  clerical  mistakes,  to  decrees  ,*jm*nJ  m" 
which  have  been  actually  inrolled  (1).     Thus  in  cases  of  miscast-  where  error 
ing,  where  the  matter  demonstratively  appears  upon  the  decree  demonstrative- 
itself  to  have  been  mistaken,  it  may  be  explained  and  rectified  by  y  aPPearB- 
order  (x)  j  so,  likewise  if  some  part  of  the  decree  be  omitted  in 
the  inrolment,  it  may  be  inserted  upon  motion  to  the  Court     It 
is  to  be  observed,  that,  under  the  denomination  of  miscasting  is 
not  to  be  included  any  pretended  miscasting  or  misvaluing,  but  Miscasting, 
only  error  in  auditing  and  numbering  (y). 

In  Weston  v.  Haggerston  (2),  Lord  Eldon  held  that  all  errors  On  the  face  of 
on  the  face  of  the  schedules  could  be  rectified  even  after  inrol-  •ohedules. 
ment,  but  that  there  could  be  no  correction  except  of  such  appar- 
ent errors ;  and  he,  therefore,  held,  that  no  affidavit  introducing  a 
new  fact,  after  inrolment,  could  be  permitted.     In  Yow  v.  Town- 
send  (a),  where  the  Master  had  made  a  mistake  in  his  report,  di- 
recting a  sum  of  money  to  be  paid  to  two  defendants,  whereas  he 
was  ordered  by  the  decree  to  direct  the  payment  of  it  to  one  only, 
the  Court  ordered  the  docketing  of  the  inrolment  to  be  altered  ac- 
cordingly (2).    In  Spearing  0.  Lynn  (6),  leave  was  given  to  amend  Jitle  of  *?  °r" 
the  title  of  an  order  which  appears  to  have  been  inrolled,  although  after  inxol- 
the  effect  of  the  alteration  was  to  charge  a  surety  who  had  been  ment. 
sued  at  Law  under  the  order,  and,  relying  upon  the  mistake  in  the 
title  of  the  order,  had  pleaded  that  there  was  no  such  order. 


(ti)  2  Mad.  391.  (z)  Coop.  Rep.  134. 

(z)  For.  Rom.  184 ;  Beames's  Ord.  (a)  1  Dick.  59. 

3.  (b)  2  Vera.  376. 
(y)  Beames's  Ord.  3. 


(1)  Generally,  a  decree  which  has  been  regularly  obtained  and  inrolled, 
cannot  be  altered  except  by  bill  of  review.  Bennet  v.  Winter,  2  John.  Ch. 
206;  Wiser  v.  Blaokley,  2  John.  Ch.  488;  Mead  v.  Arms,  3  Vermont,  148; 
Dexter  v.  Arnold,  5  Mason,  303.  See  Millspaugh  v.  McBride,  7  Paige,  509 ; 
Beekman  v.  Peck,  3  John.  Ch.  415. 

(2)  A  decree  against  several  defendants  will  be  opened  in  favor  of  him 
only  who  asks  it.    Hodges  v.  Mullikin,  1  Bland,  507. 
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Section  VI. 


Effect  of  Stat.  1  tf  2  Vict.  c.  110. 


Effect  of  de- 
crees under 
the  old  law. 


Decree  operat- 
ed in  personam 
only, 


and  was 

enforced  by 
process  of  con- 
tempt, 

and  se- 
questration. 


Before  we  proceed  to  point  out  the  means  which  the  practice  of 
the  Court  furnishes  to  enforce  the  execution  of  its  decrees  and  or- 
ders, by  those  who  are  bound  to  obey  them,  it  is  necessary  to  call 
the  reader's  attention  to  certain  alterations  which  have  taken  place 
in  the  law  with  regard  to  the  effect  of  decrees  in  Equity  upon  the 
property  of  those  who  are  subjected  to  their  operation. 

Formerly  a  decree  in  a  Court  of  Equity,  unless  it  was  for  the 
land  itself,  operated  only  in  personam  (1)  ;  and  the  only  method  of 
enforcing  it  was  by  means  of  what  is  termed  process  of  contempt 
against  the  party  disobeying  it,  under  which  the  party,  if  arrested, 
might  be  kept  in  prison  till  he  obeyed.  It  was  also  competent  to 
the  party  claiming  the  benefit  of  the  decree,  where  the  contemnor 
either  could  not  be  arrested  upon  the  process,  or,  having  been  ar- 
rested, remained  in  prison  without  paying  obedience  to  the  Court, 
to  issue  a  writ  of  sequestration  directing  the  Commissioners,  there- 
in named,  to  sequester  the  personal  property  of  the  defendant,  and 
the  rents  and  profits  of  his  real  estates,  and  to  keep  him  from  the 
enjoyment  of  them,  till  he  has  cleared  his  contempt,  in  the  same 


m  Ante,  1206,  note. 

Where  lands  lie  within  the  reach  of  the  process  of  the  Court,  Coorts  of 
Equity  will  not  exclusively  rely  on  proceedings  in  personam,  but  will  pot  the 
successful  party  in  possession  of  the  lands,  if  the  other  party  remains  obsti- 
nate, and  refuses  to  comply  with  the  decree.     Story  Eq.  PI.  §  744. 

A  decree  in  Equity  cannot  per  se  divest  a  title  at  law,  but  can  only  com- 
pel the  person  who  has  the  title,  and  Who  is  mentioned  in  the  decree,  to  con- 
vey.    Proctor  v.  Ferebee,  1  I  red.  Eq.  146. 

A  decree  of  the  Circuit  Court  of  the  United  States,  directing  a  convey- 
ance of  land  in  Ohio,  does  not  itself  pass  a  title,  (as  decrees  of  the  Courts  of 
Ohio  do,)  under  the  statutes  of  Ohio,  but  a  deed  has  to  be  actually  made. 
Shephard  v.  Ross  County,  7  Ohio,  271. 

A  decree  in  Virginia  cannot  operate  on  a  title  to  land  in  Kentucky.  But 
having  jurisdiction  of  the  person,  the  Court  may  enforce  its  decree.  Car- 
rington  v.  Brents,  1  AT  Lean,  167  See  Watts  v.  Waddle,  ib,  200;  2  Story 
Eq.  Jur.  §  743,  744. 

It  is  sufficient,  that  the  parties  to  be  affected  by  the  decree  ire  resident 
within  the  State  or  country  where  the  suit  is  brought ;  for,  in  all  *uits  in 
Equity,  the  primary  decree  is  in  personam  and  not  in  rem.  2  Story  Eq.  Jur. 
§  744  ;  Johnson  v.  Petrie,  10  Sumner's  Vesey,  164,  note ;  Wharton  v.  May, 
5  ib.  71,  note  (a) ;  Massie  v.  Watts,  6  Cranch,  148, 158  ;  Ward  v.  Arredon- 
do,  1  Hopk.  213 ;  Mead  v.  Merritt,  2  Paige,  402. 

In  relation  to  the  effect  of  a  decree  as  a  lien  on  property,  see  ante,  1206, 
note. 
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manner  as  in  the  case  of  a  defendant  who  had  committed  a  con-  Effect  of  De- 
tempt  by  not  appearing  and  answering  the  bill.    Originally  this      o]d  iAW 
process  was  merely  used  as  a  means  of  coercing  the  defendant,  by 
keeping  him  out  of  possession  of  his  property ;  and  the  practice 
of  applying  the  money  received  by  the  sequestrators,  in  satisfac-  Application  of 
tion  of  the  sum  decreed  to  be  paid,  is  of  comparatively  modern  5£e5ered"to 
origin  (c).    This,  however,  as  we* shall  see  in  the  next  Section,  pay  debts  of 
has  become  the  usual  course  of  proceeding,  and  the  Court  will  mo*em  0I1Fn 
now,  where  a  sequestration  has  been  issued  to  enforce  a  decree  for 
the  payment  of  money,  order  the  sequestrators  to  apply  what  they 
have  received,  by  virtue  of  the  sequestration,  in  satisfaction  of  the 
duty  to  be  performed.     Still,  however,  this  is  only  a  personal  pro-  Defect  of  pro- 
ceeding, and  does  not  alter  the  nature  of  the  decree,  which,  being  qUegjiation.8e" 
in  personam,  abates  by  the  death  of  the  individual  charged,  and 
does  not  affect  his  property  further  than  by  enabling  the  party 
claiming  the  benefit  of  it  to  come  in  pari  passu  with  the  other 
creditors,  against  the  personal  estate.     A  sequestration  may  cer- 
tainly be  revived  against  the  personal  representative  of  the  party, 
but  it  cannot  be  revived  against  his  heir,  unless  the  real  estate  is 
the  subject  of  the  suit,  so  that,  after  the  death  of  the  defendant, 
the  proceeding  by  sequestration  may  be  a  very  inefficient  means  of 
enforcing  the  demand,  and  certainly  is  not  equal  in  effect  to  a  judg- 
ment at  Law.     It  is  true,  as  stated  by  Lord  Chief  Baron  Gil- 
bert (d),  that  "  a  decree  has  the  same  authority  to  bind  the  person- 
al assets  as  a  judgment  at  Law,  and,  therefore,  shall  go  pari  passu 
to  be  paid  off  and  discharged  "  (e),  but  as  the  lien  of  the  judgment 
came  in  by  the  Statute  of  Westminster,  13  Ed.  I.  c.  18,  which 
only  gives  an  elegit  for  a  moiety  of  the  land,  in  satisfaction  of  the 
debt,  therefore,  that  could  give  no  authority  to  lay  a  sequestration 
on  the  real  estate  for  a  mere  personal  duty,  when  the  heir  is  not 
bound  in  the  covenant  (/) :  so  that,  in  cases  where  the  land  is  not 
the  subject-matter  of  the  suit,  a  decree  in  Equity  will  not,  accord- 
ing to  the  law  as  it  existed  before  the  1  &  2  Victoria,  c.  110,  have 
the  same  effect  as  a  judgment  at  Law  in  binding  the  real  estate. 
This  defect  in  the  Law,  as  regards  decrees  in  Equity,  has,  how-  Remedied  by 
ever,  been  remedied  by  the  above  statute  (g) ;  which  has  provided,  J  *  2  ^Jf**  c' 

(c)  Vide  "vTharam  v.  Bronghton,  1  v.  Godfrey,  ib.  179 ;  Searle  v.  Lane, 

Vet.  183.  2  Vera.  37,  88 ;  2  Freem.  1 03,  S.  C. ; 

(<Q  For.  Rom.  87.  Grey  ».  Chiawell,  9  Vei.  125. 

(e)  Morrice  t>.  Ban*  of  England,  (/)  Vide  Bligh  v.  Lord  Darnley,  2 

Ca.  Temp.  Talb.  217;  3  P.  Wma.  P.  Wmi.   621;  Aitley  v.  Powia,  1 

401,  n.  8.  C. ;  3  Swanat.  573,  8.  C. ;  Vei.  496 ;  Mildred  «.  Robinson,  19 

Martin  v.  Martin,  1  Ves.  214 ;  Joseph  Vea.  588. 

».  Mott,  Prec.  in  Chanc.  79;  Biihop  {g)  Sect.  18 
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Effect  of  De-  "  that  all  decrees  and  orders  of  Courts  of  Equity,  and  all  rules  of 
the  old  Law.  C°urts  of  Common  Law,  and  all  orders  of  the  Lord  Chancellor  or 
v^^^v^^^  of  the  Court  of  Review  in  matters  of  bankruptcy,  and  all  orders 
of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior  Courts 
of  Common  Law ;  and  the  persons  to  whom  any  such  monies  or 
costs,  charges  or  expenses,  shall  be  payable,  shall  be  deemed  judg- 
ment creditors,  within  the  meaning  of  the  said  Act/1 

It  is  also  enacted,  that  all  powers  thereby  given  to  the  Judges 
of  the  superior  Courts  of  Common  Law,  with  respect  to  matters 
depending  in  the  same  Courts,  shall  and  may  be  exercised  by 
Courts  of  Equity  with  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor,  and  by  the  Court  of  Review 
in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor  in  matters 
of  lunacy ;  and  all  remedies  thereby  given  to  judgment  creditors, 
are  in  like  manner  given  to  persons  to  whom  any  monies  or  costs, 
charges  or  expenses,  are  by  such  orders  or  rules  respectively  di- 
rected to  be  paid. 
Effect  of  a  de-  The  effect  of  the  above  statute  is  to  give  to  decrees  in  Courts 
statute.  °f  Equity,  provided  they  have  been  registered  in  the  manner  di- 

upon  real  rected  by  the  Act  (A),  the  same  effect  as  the  same  statute  gives  to 

estate ;  judgments  at  Law.     And  here  it  is  to  be  observed,  that  the  Act 

gives  a  much  larger  effect  to  judgments  at  Law,  and,  by  conse- 
quence, to  decrees  or  orders  in  Equity,  than  they  before  enjoyed ; 
for,  by  the  11th  section,  which  expressly  recites,  that  "  the  exist- 

by  virtue  ing  law  is  defective,  in  not  providing  adequate  means  for  enabling 

ote  writ  of  judgment  creditors  to  obtain  satisfaction  from  the  property  of  their 
debtors"  and  "  that  it  is  expedient  to  give  judgment  creditors  more 
effectual  remedies  against  the  real  and  personal  estate  of  their  debt^ 
ors  than  they  possess  under  the  existing  law"  it  is  enacted,  that  it 
shall  be  lawful  for  the  sheriff  or  other  officer  to  whom  any  writ  of 
elegit,  or  any  precept  in  pursuance  thereof,  shall  be  directed  at 
the  suit  of  any  person,  upon  any  judgment,  which  at  the  time  ap- 
pointed for  the  commencement  of  the  act  shall  have  been  recover- 
ed, or  shall  be  thereafter  recovered  in  any  action,  in  any  of  her 
Sheriff  may      Majesty's  Superior  Courts  at  Westminster,  to  make  and  deliver 

ftorVeos^Cr?n  execution  unto  the  ?mtJ  in  that  behalf  ^fr   of  ■H  rach  lands» 

of  lands,  tenements,  rectories,  tithes,  rents,   and  hereditaments,  including 

lands  and  hereditaments  of  copyhold  or  customary  tenure,  as  the 

(ft)  Ante,  p.  609. 
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person  against  whom  execution  is  so  sued,  or  any  person  in  trust  Effect  of  De- 
.  for  him,  shall  have  been  seised  or  possessed  of,  at  the  time  of    ^e  Statute, 
entering    up  such  judgment,  or  at  any  time  afterwards,  or  over  \^*-s/^w^ 
which  such  person  shall  at  the  time  of  entering  up  such  judgment,  ——of  which 
*•         a  j    t-  j-  l-  u  u       •  u*   debtor  if  teis- 

or  at  any  time  afterwards,  have  any  disposing  power  which  he  might,  e(j 

without  the  assent  of  any  other  person,exercise  for  his  own  benefit,in at  the 

like  manner  as  the  sheriff  or  other  officer  may  now  make  and  deliver  *ime  of  enter- 

inff  up  judff* 
execution  of  one  moiety  of  the  lands  and  tenements  of  any  person  mint, 

against  whom  a  writ  of  elegit  is  sued  out ;  which  lands,  tenements, or  after- 
rectories,  tithes,  rents,  and  hereditaments,  by  force  and  virtue  of  warda. 
such  execution,  shall  accordingly  be  held  and  enjoyed  by  the  pary  to  Set  to°ac-    " 
whom  such  execution  shall  be  so  made  and  delivered,  .subject  to  count; 
such  account  in  the  Court,  out  of  which  such   execution    shall 
have  been  sued  out,  as  a  tenant  by  elegit  is  now  subject  to  in  a  ^^cYcodv- 
Court  of  Equity  :  and  that  such  party  suing  out  execution,  and  holds,  to  righu 
to  whom  any  copyhold  or  customary  lands  shall  be  so  delivered  in  of  *ord* 
execution,  shall  be  liable,  and  is  thereby  required  to  make,  per- 
form, and  render  to  the  lord  of  the  manor,  or  other  person  entitled, 
all  such  and  the  like  payments  and  services  as  the  person  against 
whom  such  execution  shall  be  issued,  would  have  been  bound  to 
make,  perform,  and  render,  in  case  such  execution  had  not  issued ; 
and  that  the  party  so  suing  out  such  execution,  and  to  whom  any 
such  copyhold  or  customary  lands  shall  have  been  so  delivered  in 
execution,  shall  be  entitled  to  hold  the  same,  until  the  amount  of 
such  payments,  and  the  value  of  such  services,  as  well  as  the  J12*0^**^™  **" 
amount  of  the  judgment,  shall  have  been  levied ;  and  it  is  also  excepted  out 
provided,  that,  as  against  purchasers,  mortgagees,  or   creditors,  °#f  to  opere- 
who  shall  have  become  such  before  the  time  appointed  for  the 
commencement  of  the  said  act,  such  writ  of  elegit  shall  have  no 
greater  or  other  effect  than  a  writ  of  elegit  would  have  had  in 
case  the  said  Act  had  not  passed. 

The  12th  section  also  provides,  that,  by  virtue  of  any  writ  of  Effect  of  fieri 
fieri  facias  to  be  sued  out  of  any  superior  or  inferior  Court,  after  «/*"•*» 
the  time  appointed  for  the  commencement  of  the  said  Act,  or  any  sheriff  to  seize 
precept  in  pursuance  thereof,  the  sheriff  or  other  officer  having  chose*  in 
the  execution  thereof,  may  and  shall  seize  and  take  any  money  or  actum' 
bank  notes,  (whether  of  the  Governor  and  Company  of  the  Bank 
of  England,  or  of  any  other  bank  or  banker,)  and  any  checks, 
bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  other 
securities   for   money,    belonging  to  the  person  against  whose 
effects  such  writ  of  fieri  facias  shall  be  sued;  and  may  or  shall 
pay  or  deliver  to  the  party  suing  out  such   execution,  any  money 
or  bank  notes  which  shall  be  so  seised,  or  a  sufficient  part  thereof; 
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bound  to  sue, 

aniens 
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give  security 
by  bond,  Ao. 


Judgments  to 
be  a  direct 
charge  upon 
real  estatesfl) 


and  may  and  shall  hold  any  such  checks,  hills  of  exchange,  promis- 
sory notes,  bonds,  specialties,  or  other  securities  for  money,  as  a 
security  or  securities  for  the  amount  by  such  writ  of  fieri  facias 
directed  to  be  levied)  or  so  much  thereof  as  shall  not  hare  been 
otherwise  levied  and  raised ;  and  may  sue  in  the  name  of  such 
sheriff  or  other  officer,  for  the  recovery  of  the  sum  or  sums  se- 
cured thereby,  if  and  when  the  time  of  payment  thereof  shall 
have  arrived  :  and  that  the  payment  to  such  sheriff  or  other  officer, 
by  the  party  liable  on  any  such  check,  bill  of  exchange,  promisso- 
ry note,  bond,  specialty,  or  other  security,  with  or  without  suit, 
or  the  recovery  and  levying  execution  against  the  party  so  liable, 
shall  discharge  him  to  the  extent  of  such  payment,  or  of  such 
recovery  and  levy  in  execution,  as  the  case  may  be,  from  his  lia- 
bility on  any  such  check,  bill  of  exchange,  promissory  note,  bond, 
specialty,  or  other  security ;  and  such  sheriff  or  other  officer 
may  and  shall  pay  over  to  the  party  suing  out  such  writ  the  mon- 
ey so  to  be  recovered,  or  such  part  thereof  as  shall  be  sufficient 
to  discharge  the  amount  by  such  writ  *  directed  to  be  levied :  and 
if,  after  satisfaction  of  the  amount  so  to  be  levied,  together  with 
sheriff's  poundage  and  expenses,  any  surplus  shall  remain  in  the 
hands  of  such  sheriff  or  other  officer,  the  same  shall  be  paid  to 
the  party  against  whom  such  writ  shall  be  so  issued.  It  is  provid- 
ed, however,  that  no  such  sheriff  or  other  officer  shall  be  bound 
to  sue  any  party  liable  upon  any  such  check,  bill  of  exchange, 
promissory  note,  bond,  specialty,  or  other  security,  unless  the  party 
suing  out  such  execution  shall  enter  into  a  bond,  with  two  suffi- 
cient sureties,  for  indemnifying  him  from  all  costs  and  expenses 
to  be  incurred  in  the  prosecution  of  such  action,  or  to  which  he 
may  become  liable  in  consequence  thereof,  the  expense  of  such 
bond  to  be  deducted  out  of  any  money  to  be  recovered  in  such 
action. 

The  1 3th  section  of  the  Act  (which  is  framed  for  the  express 
purpose  of  giving  to  judgments  the  effect  of  express  charges  upon 

(1)  See  ante,  1210,  note  (1). 

South  Carolina.  A  decree  in  Equity  for  the  payment  of  money,  consti- 
tutes a  lien  on  land,  similar  to  that  of  a  judgment  at  law,  so- as  to  bind  it  m  the 
hands  of  a  purchaser,  whose  title  has  not  been  matured  by  the  statute  of  lim- 
itations. Blake  v.  Hey  wood,  1  Bailey  Eq.  208 ;  Woddrop  v.  Price,  3  Desaus. 
206.  The  lien  of  such  decree  commences  from  the  day  on  which  it  m  defirered 
to  the  commissioner,  and  is  filed  by  him.  Dawson  v.  Soriven,  1  Hill  Ch.  177. 

JCtv)  York.  A  decree  is  deemed  equivalent  to  a  judgment  at  law  in  the 
distribution  of  assets.    Thompson  v.  Brown,  4  John.  Ch.  636. 

Decrees  are  Hens  on  real  estate  only  from  the  time  of  being  docketed,  net 
from  the  period  of  inrolment.    Norton  v.  Tallmadge,  3  Edw.  310. 

Ohio.  A  decree  for  alimony  to  be  paid  in  instalments  does  not  operate  as 
a  lien  on  the  real  estate  of  the  defendant,  unless  made  a  charge  thereon  by 
the  decree  itself.     Olm  t>.  Hungerfbid,  10  Ohio,  268. 
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real  estates)  enacts,  that  a  judgment  already  entered  up,  or  to  be  E?**ct.of 
thereafter  entered  up,  against  any  person  in  any  of  her  Majesty's  *^~^L/ 
superior  Courts  at  Westminster,  shall  operate  as  a  charge  upon  all 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments, (including  lands  and  hereditaments  of  copyhold  or  custom- 
ary tenure,)  of  or  to  which  such  person  shall  at  the  time  of  enter- 
ing up  such  judgment,  or  at  any  time  afterwards,  be  seised,  pos- 
sessed, or  entitled,  for  any  estate  or  interest  whatever,  at  Law  or 
in  Equity,  whether  in  possession,  reversion,  remainder,  or  expect- 
ancy, or  over  which  such  person  shall  at  the  time  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  have  any  disposing 
power  which  he  might,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  and  shall  be  binding  as  against  the  per- 
son against  whom  judgment  shall  be  so  entered  up,  and  against  all 
persons  claiming  under  him  after  such  judgment ;  and  shall  also 
be  binding  as  against  the  issue  of  his  body,  and  all  other  persons 
whom  he  might,  without  the  assent  of  any  other  person,  cut  off 
and  debar  from  any  remainder,  reversion,  or  other  interest,  in  or 
out  of  any  of  the  said  lands,  tenements,  rectories,  advowsons, 
tithes,  rents,  and  hereditaments. 

It  is  provtflfed,  also,  by  the  same  section,  that  every  judgment 
creditor  shall' have  such  and  the  same  remedies,  in  a  Court  of 
Equity,  against  the  hereditaments  so  charged  by  virtue  of  the  said 
Act,  or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the  Remedies  of 

person  against  whom  such  judgment  shall  have  been  so  entered  jndffment 

,     ,7^     ,  ,  ,,.  i^ii  ..       creditors  in 

op,  had  to  charge  the  same  hereditaments,  and  had,  by  writing  equity. 

under  his  hand,  agreed  to  charge  the  same,  with  the  amount  of 
such  judgment  debt  and  interest  thereon :  but  that  no  judgment  Not  *j5®ne 
creditor  shall  be  entitled  to  proceed,  in  Equity,  to  obtain  the  ben-  judgment  en- 
efit  of  such  charge,  until  after  the  expiration  of  one  year  from  the  tered » 
time  of  entering  up  such  judgments ;  or,  in  cases  of  judgments  al- 
ready entered  up,  or  to  be  entered  up,  before  the  time  appointed 
for  the  commencement  of  the  said  Act,  until  after  the  expiration  nor  in  cases  of 
of  one  year  from  the  time  appointed  for  the  commencement  of  the  ^essU  entered 
said  Act,  and  that  no  such  charge  shall  operate  to  give  the  judg-  up  twelve 
ment  creditor  any  preference  in  case  of  the  bankruptcy  of  the  per-  J?on«jh'£efo? 
son  against  whom  judgment  shall  have  been  entered  up,  unless  Cy. 
such  judgment  shall  have  been  entered  up  one  year  at  least  before 
the  bankruptcy :  and  also,  that,  as  regards  purchasers,  mortgagees, 

A  decree  of  a  Court  of  Chancery  in  one  State,  cannot  affect  the  title  to 
land  in  another  State.  Carrington  v.  Brents,  1  M'Lean,  175;  Watts  v. 
Waddle,  ib.  204.    See  Henry  «.  Doctor,  1  Ohio,  49. 
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Effect  of  De-  or  creditors  who  shall  have  become  such  before  the  time  appointed 
Real  Estate.   *°r  tne  commencement  of  the  said  Act,  such  judgment  shall  not 
^**N/^w  affect  lands,  tenements,  or  hereditaments,  otherwise  than  as  the 
same  would  have  been  affected  by  such  judgment  if  the  said  Act 
had  not  passed.    It  is  also  provided  that  nothing  therein  contained 
shall  be  deemed  or  taken  to  alter  or  affect  any  doctrine  of  Courts 
of  Equity  whereby  protection  is  given  to  purchasers,  for  valuable 
consideration  without  notice. 
charging°atock     ^  or^er  to  rena<er  tne  operation  of  a  judgment  effective  againet 
in  the  public     any  stock,  which  the  person  bound  by  it  may  have  in  the  public 
public °compa-  ^m^B  ot  m  anJ  public  company,  and  to  prevent  the  transfer  of 
nies  with  judg-  such  stock  before  the  necessary  steps,  can  be  taken  for  that  pur- 
menr  debt ;      p0ge^  ^  j^  action  enacts,,  that  if  any  person  against  whom  any 
judgment  shall  have  been  entered  up  in  any  of  her  Majesty's  su- 
perior Courts  at  Westminster,  shall  have  any  government  stockr 
funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  public  com- 
— -  by  order  p^y  m  England,  (whether  incorporated  or  not*)  standing  in  his 
own  name  in  his  own  right,  or  in  the  name  of  any  person  in  trust 
for  him,  it  shall  be  lawful  for  a  Judge  of  one  of  the  superior 
Courts,  on  the  application  of  any  judgment  creditor,  to  order  that 
such  stock,  funds,  annuities  or  shares,  or  such  of  thqfy,  ox  such 
part  thereof,  respectively,  as  he  shall  think  fit,  shall  stand  charged 
with  the  payment  of  the  amount  for  which  judgment  shall  have 
been  so  recovered  and  interest  thereon ;  and  such  order  shall  en- 
title the  judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in  his  favor  by  the 
judgment  debtor.    It  is  to  be  noticed,  that  the  same  section  di- 
rects, that  no  proceedings  shall  be  taken  to  have  the  benefit  of 
such  charge  until  after  the  expiration  of  six  calendar  months  from 
the  date  of  such  order ;  but  in  order  to  prevent  aay  person  against 
whom  judgment  shall  have  been  obtained,  from,  transferring,  re- 
ceiving or  disposing  of  any  stock,  funds,  annuities,  ox  shares, 
thereby  authorized  to  be  charged  for  the.  benefit  of  the  judgment 
kZ^Ia***  to    crea^tor  Uflder  a**  order  of  a  Judge,  it  is  enacted  (t)t  that  every 
te  ™'  order  of  a  Judge,  charging  any  government  stock,  funds,  or  an- 

nuities, or  any  stock  oc  shares  in  any.  public  company,  under  the 
said  Act,  shall  be  made,  in  the  first  instance,  exparU,  and  without 
any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to  show 
cause  only ;  and  such  order,  if  any  government  stock,  funds,  ox 
annuities,  standing  in  the  name  of  the  judgment  debtor  in  his  own 

(t)  Sect.  15. 
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right,  or  in  the  name  of  any  person  ia  trust  far  bim,  is  to  be  af-  Effect  of  De- 
fected by  such  order,  shall  restrain  the  governor  and  company  of  iJJaT^tatoi. 
the  Bank  of  England  from  permitting  a  transfer  of  such  stock  in  n^*-\^*w 

the  mean  time,  and  until  such  ordei  shall  be  made  absolute  or  dis- shall  re- 

charged ;  and  if  any  slock  or  shares  of  or  in  any  public  com-  "p1^^^" 
pany,  standing  in  the  name  of  the  judgment  debtor  in  his  own  ny  of  the 
right,  or  in  the  name  of  any  person  in  trust  for  him,,  is.  or  ace  to  Bank* 
be  affected  by  any  such  order,  shall  in  like  manner  restrain  such  I^kceia-* 
public  company  from  permitting  a  transfer  thereof;  and  that,  if  pany,  from 
after  notice  of  such  order  to  the  person  or  persons  to  be  restrained  jj?^111*  trans- 

thereby,  or  in  case  of  corporations  to  any  authorized  agent  of  such ^and  if 

corporation,  and  before  the  same  order  shall  be  discharged  or  Bank  or  other 
made  absolute,  such  corporation  or  person  or  persons  shall  permit  comP"7  ■hal* 
any  such  transfer  to  be  made,  then  and  in  such  case  the  corpo-  transfer  till  or- 
ration  or  person  or  persons  so  permitting  such  transfer,  shall  be  d?r  n"j  diB" 

liable  to  the  judgment  creditor  for  the  value  or  amount  of  the ^ '  8hall 

property  so  charged  and  so  transferred,  or  such  part  thereof  as  be  liable  to  the 
may  be  sufficient  to  satisfy  his  judgment,  and  that  no  disposir  Jud?°*ent 
tion  of  the  judgment  debtor,  in  the   mean  time,  shall  be  valid 
or  effectual  as  against  the  judgment  creditor;  and  further,  that 2^*™^ 
unless  the  judgment  debtor  shall,  within  a  time  to  be  mentioned  affidavit  of 
in  such  order,  show  to  a  Judge  of  one  of  the  said  superior  Courts,  Berv,ce- 
sufficient  cause  to  the  contrary,  the  said  order  shall,  after  proof  of 
notice  thereof  to  the  judgment  debtor,  his  attorney,  or  agent,  be 
made  absolute :  and  it  is  also  provided  that  any  such  Judge  shall,  Court  to  have 
upon  the  application  of  the  judgment  debtor,  or  any  person  in-  P?wer  to  dig- 
terested,  have  full  power  to  discharge  or  vary  such  order,  and  to  order,  &c. 
award  suga  costs,  upon  such  application,  as  he  may  think  fit  (£). 
It  is,  however,  enacted  (/),  that  if  any  judgment  creditor,  who, 
under  tie  powers  of  that  Act,  shall  have  obtained  any  charge,  or 
be  entitled  to  the  benefit  of  any  security,  whatsoever,  shall  after- 
wards, and  before  the  property  so  charged  or  secured  shall  have 
been  converted  into  money  or  realized,  and  the  produce  thereof 
applied  towards  payment  of  the  judgment  debt,  cause  the  person 
of  the  judgment   debtor   to  be   taken  or  charged  in  execution  Creditor  to  for- 
upon  such  judgment,   then,    and   in   such  case,  such  judgment  P51*  char*e  tf 
creditor  shall  be  deemed  and  taken  to  have  relinquished  all  right 
and  title  to  the  benefit  of  such  charge  or  security,  and  shall  forfeit 
the  same  accordingly. 

(k)  For  more  upon  the  subject  of       (I)  Sect.  16. 
thi  section,  see  poit,  Ca.  on  tajnnc* 


1244  Of  Decrees. 

Effect  of         It  is  to  be  observed,  that,  by  the  17th  section,  every  judgment 

Stook^^the  debt  8naU  carrv  interest>  at  lhe  rate  of  &  P*  eent'  P**  <w,Mn"» 

Fonda,  Ac.  from  the  time  of  entering  up  the  judgment,  or  from  the  time  of 

y*^m>*s~*-'  the  commencement  of  the  Act,  in  cases  of  judgments  then  en- 

debuto'carry  tere<*  UP  ^  not  cari7mg  interest,  until  the  same  shall  be  satis- 

interest,  at  the  fied ;  and  such  interest  may  be  levied  under  a  writ  of  execution 

£nt°f4per  ™  such  judgment.    ' 

How  levied.  — 

Section  VII.  —  Of  Enforcing  the  Execution   of  Decrees  {I). 

Difference  be-      Until  the  Act  of  Parliament,  which  has  been  discussed  in  the 
tween  execu-    preceding  section,  came  into  operation,  the  performance  of  a  de- 
and  in  Equity.  cree  or  order  of  the  Court,  like  the  appearance  of  a  party  to  the 
subpoena,  could  only  be  enforced  by  what  is  termed  process  of 
contempt ;  in  which  respect,  the  proceedings  of  Courts  of  Equity 
differed  materially  from  those  of  Courts  of  Law,  where  the  writs, 
by  which  execution  of  their  judgments  are  compelled,  are  not 
founded  upon  any  contempt  of  the  Court,  committed  by  the  de- 
fendant, but  are  considered  as  a  means  of  satisfying  the  plaintiff. 
For  this  reason  it  is,  that,  at  Law,  execution  cannot  be  had  both 
against  the  person  and  the  property  of  the  defendant,  but  the 
plaintiff  is  compelled  to  elect  which  he  will  proceed  against  (2). 
ByJ^ /*****      In  Equity,  however,  the  case  was  different ;  for,  till  the  Orders 
the  Coders1  of F  of  the  10th  of  May,  1839,  were  promulgated,  the  process  for  en- 
10th  of  May ,    forcing  obedience  to  decrees  and  orders  of  the  Court,  was,  in 
all  cases,  founded  upon  contempt.    Those  Orders  have  made  an 
important  alteration  in  the  law  of  the  Court,  in  this  respect,  by 
providing  the  forms  of  writs  of  fieri  facias,  elegit,  and  venditioni 
exponas,  similar  to  those  adopted  by  Courts  of  Law,  which  a  party 
may  resort  to  for  the  purpose  of  obtaining  satisfaction  of  any  pe- 
cuniary demand,  to  which  he  may  have  succeeded  in  establishing 
his  right  in  the  Court  of  Chancery  in  the  same  manner  that  a 
plaintiff  in  a  Court  of  Common  Law  is  empowered  to  sue  out  ex- 
ecution upon  a  judgment  there  entered  up  (1). 


(1)  It  is  a  general  principle,  that  a  Court  of  Chaasery  has  the  power  to 
iraue  all  process  necessary  to  carry  its  decrees  into  e Actual  execution.  Lud- 
low v.  Lansing,  1  Hopk.231. 

(2)  See  Tappan  v.  Evans,  11  N.  Hamp.  311 ;  Stillwell  ».  Van  Epos,  1 
Paige,  6J5.  rr^ 

To  enforce  the  execution  of  a  decree  for  the  payment  of  money,  and  also 
for  indemnification,  the  plaintiff  may  have  a  Ca,  8a.  and  an  attachment  at 
the  same  time,    firyson  v.  Petty,  1  Bland,  183. 

(1)  The  Revised  Statutes  of  New  York  empower  the  Court  of  Chancery 
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These  writs  are  devised,  pursuant  to  the  direction  of  the  statute  ?n«?r  8tat1\ J 

1  &  2  Vict.  c.  110,  (for  abolishing  arrest  on  mesne  process,  &c.)  M(i  orders  of 
by  which,  as  we  have  seen  (w),  the  same  effect  is  given  to  decrees        1839. 
and  orders  of  Courts  of  Equity,  Sfc.  provided  they  are  duly  entered  *  ^ 
with  the  proper  officer  of  the  Court  of  Common  Pleas,  pursuant 
to  the  19th  section,  as  is  given  by  the  Act  to  judgments  in  the 
superior  Courts  of  Common  Law. 

The  20th  section  of  the  Act  directs,  that  such  new  or  altered 
writs  shall  be  sued  out  of  the  Courts  of  Law,  Equity,  and  Bank- 
ruptcy, as  may  be  by  such  Courts,  respectively,  deemed  necessary 
or  expedient  for  giving  effect  to  the  provisions  thereinbefore  con* 
tained,  and  in  such  forms  as  the  Judges  of  such  Courts,  respect- 
ively, shall,  from  time  to  time,  think  fit  to  order ;  and  that  the  ex- 
ecution of  such  writs  shall  be  enforced  in  such  and  the  same  man- 
ner as  the  execution  of  writs  of  execution  is  now  enforced,  or  as 
near  thereto  as  the  circumstances  of  the  cases  will  admit,  &c. ; 
and  it  is  in  pursuance  of  the  authority  conferred  by  this  section, 
that  the  writs  above  mentioned  have,  by  the  Orders  of  the  10th 
of  May,  1839,  been  directed  to  issue. 

(m)  Ante,  p.  1296. 

to  enforce  the  performance  of  any  decree,  or  obedience  thereto,  by  execu- 
tion against  the  body  of  the  party j  or  by  execution  against  bis  goods  and 
chattels,  and.  in  default  thereof,  his  lands  and  tenements,  2  Rev.  Stat.  183* 
§104. 

"The  act"  of  New  York  "to  abolish  imprisonment  for  debt"  has  not 
varied  the  force  of  the  execution  a*  against  the  person  in  matters  arising  out 
of  the  enforcement  of  contracts,  and  the  non-performance  of  them.  See  1 
Rev.  Stat.  (2nd  ed.)  807,  §  1, 2 ;  2  Rev.  Stat.  §  1,  subsec.  8 ;  Brockway  v.  Copp, 

2  Paige,  578  ;  Patrick  v.  Warner,  4  Paige,  397  ;  People  «.  Bennett,  ib.  292. 
Whether  a  time  is  fixed  or  not,  an  execution  may  be  taken  out  at  once, 

as  soon  as  the  decree  is  inrolled,  in  the  same  manner  as  it  is  issued  upon  a 
judgment  at  law  when  docketed.    2  Hoft  Ch.  Fr.  92. 
( If  a  decree  is  final  as  to  any  branch  of  the  cause,  or  as  to  any  of  the  par- 
ties, it  must  be  inrolled  before  execution  can  be  issued  to  compel  a  compli- 
ance with  such  decree.    Minthorne  v.  Tompkins,  2  Paige,  102. 

In  Vermont,  the  Court  of  Chancery  may  by  statute  (St.  stat.  123,  §  3,  Rev. 
St.  ch.  24,  §  43)  issue  execution  on  final  decrees,  in  the  same,  form  and  man- 
ner as  Courts  of  Law.  Yet,  per  Skinner  Ch.  other  process  may  be  employ- 
ed in  conformity  to  the  proceedings  in  Courts  of  Chancery  in  England.  Mail 
v.Dana,  2  Aiken,  381. 

The  Circuit  Court  of  Tennessee,  as  a  Court  of  Equity,  cannot  award  a 
^rit  of  habere  facias  possessionem  to  enforce  its  decree.  Waflen  v.  Williams, 

*Cranch,602. 

In  New  York,  where  the  delivery  of  possession  is  made  a  Dart  of  the  de» 
"%  a  writ  of  execution  is  the  proper  remedy,  in  case  of  disobedience. 
Kershaw  r.  Thompson,  4  John.  Ch.  609. 

No  action  at  law  will  lie  to  enforce  a  decree  in  Chancery  within  the 
territorial  jurisdiction  of  the  Court  of  Chancery.  That  Court  enforces  its 
own  decrees.    Richardson  v.  Jones,  3  Gill  &  John.  163. 
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Under  stat.  1&     The  effect  of  these  writs  has  been  mentioned  in  the  preceding 
and  Orders  of  8ect*on  (n)>  an^  >*  "  therefore  merely  necessary,  in  this  place,  to 
1839.        call  the  reader's  attention  to  the  regulations  respecting  them, 
^^^s^^s  which  have  been  promulgated  by  the  above  Orders. 

Writs  may  be       By  those  Orders  it  is  provided,  1st,  "That  everyfperson  to 

sued  out  after      ,    J     .  *  '        \     4,      ~  *f|~ 

one  month       whom  in  any  cause  or  matter  pending  m  the  Court,  any  sum  of 

from  the  pass-  money,  or  any  costs,  have  been  ordered  to  be  paid,  shall,  after  the 
terms  &c."  l*Pse  °f  one  month  from  the  time  when  such  order  for  payment  teas 
duly  passed  and  entered,  be  entitled,  by  his  solicitor,  to  sue  out 
one  or  more  writ  or  writs  of  fieri  facias ,  or  writ  or  writs  of  elegit, 
of  the  form  thereinafter  stated,  or  as  near  thereto  as  the  circum- 
stances of  the  case  may  require  "  (o)  (1). 

mart  te  entrJ        By  thC  2nd  °rder   °f  thC   10th  °f  May>   1839,    itisdirected> 
marked  on  the  "  That  upon  every  such  order,  thereafter  to  be  entered,  the  entering 

writ-  clerk  of  the  Court,  in  whose  division  the  same  may  be,  shall,  at 

the  request  of  the  party  leaving  the  same,  mark  the  day  of  the 
month  and  year  on  which  the  same  shall  be  left  for  entry,  and  no 
writ  of  fieri  facias  or  elegit  shall  be  sued  out  upon  any  such 
order,  unless  the  date  of  such  entry  shall  be  so  marked  thereon 
as  aforesaid." 

3rdly,  "That  such  writs,  when  sealed,  shall  be  delivered  to  the 
sheriff  or  other  officer  to  whom  the  execution  of  the  like  writs  is- 
suing out  of  the  superior  Courts  of  Common  Law  belongs,  and 
shall  be  executed  by  such  sheriff  or  other  officer,  as  nearly  as  may 

To  whom  writs  be,  in  the  same  manner  in  which  he  doth  or  ought  to  execute 

returned.  sucn  like  writs;  and  such  writs,  when  returned  by  such  sheriff  or 

other  officer,  shall  be  delivered  to  the  solicitors,  by  whom  respect- 
ively they  were  sued  out,  or  be  left  at  their  respective  seats,  and 

How  filed.  snau  thereupon  be  filed  as  of  record  in  the  office  of  the  Record 
and  Writ  Clerks  of  this  Court.  And  that,  for  the  execution  of 
such  writs,  such  sheriff  or  other  officer  shall  not  take  or  be  allow- 

(n)  Ibid.  p.  1237.  money  ordered  by  a  decree ;  bat  they 

(0)  The  11th  and  12th  Orders  of  have  not  superseded  the  remedies 
August,  1841,  have  provided  another  given  by  the  Orders  of  Maj,  1839, 
mode  of  compelling  the  payment  of  Streeton  v.  Whitmore,  5  Beav.  298. 

(1)  In  New  York,  an  execution  must  be  sealed  and  issued  by  the  registrar, 
assistant  registrar,  or  clerk,  with  whom  the  decree  is  inrolled,  and  he  is  pro- 
hibited from  suffering  any  process  to  pass  his  seal,  if  it  does  not  appear  to 
be  warranted.    Rule  111,  in  Chancery. 

The  solicitor  has  no  right  to  alter  an  execution  alter  it  has  been  issued  by 
the  registrar  or  clerk.  Neither  have  the  registrar  or  clerks  any  right  to  issue 
executions  in  blank  to  be  filled  up  by  the  solicitor.  Merritt  v.  Townsend,  5 
Paige,  80. 
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ed  any  fees  other  than  such  as  are  or  shall  be,  from  time  to  time,  Under  stat.  1& 
allowed  by  lawful  authority  for  the  execution  of  the  like  writs  ^  orders  of 
issuing  out  of  the  superior  Courts  of  Common  Law."  1839. 

By  the  4th,  "  If  it  shall  appear,  upon  the  return  of  any  such  ^^Y~*~?. 
writ  of  fieri  facias,  as  aforesaid,  that  the  sheriff  or  other  officer  tion^  exponas, ' 

hath,  by  virtue  of  such  writ,  seized  but  not  sold  any  goods  of  the in  what 

person  ordered  to  pay  such  sum  of  money  or  costs,  as  aforesaid,  cues, 
the  person  to  whom  such  sum  of  money  or  costs  are  payable,  shall, 
immediately  after  such  writ  with  such  return  shall  be  filed  as  of 
record,  be  at  liberty,  by  his  solicitor,  to  sue  out  a  writ  of  vendi- 
tioni exponas,  in  the  form  thereinafter  Btated,  or  as  near  thereto 
as  the  circumstances  of  the  case  may  require." 

By  the  5th,  "  On  every  such  writ  of  fieri  facias  and  elegit,  so  Indorsement  of 
to  be  issued  as  aforesaid,  there  shall  be  indorsed  the  words,  '  By  fi^ij^^ 
the  Court/  and  also,  thereunder,  the  calling  and  place  of  resi- 
dence of  the  party  against  whom  such  writ  shall  be  issued,  and 
also  the  name  and  residence  or  place  of  business  of  the  solicitor 
at  whose  instance  the  same  shall  be  issued;  and  that  every  such 
writ  be  also  indorsed  for  the  sum  to  be  levied,  according  to  the 
form  used  upon  like  writs  issuing  out  of  the  superior  Courts  of 
Common  Law." 

By  the  6th,  "  For  every  such  writ  of  fieri  facias,  or  vcnditionf?***  to  Record 
exponas,  so  to  be  issued  as  aforesaid,  there  shall  be  allowed  to  the  QerK  n 
Record  and  Writ  Clerk  issuing  the  same  the  sum  of  eighteen  shil- 
lings and  seven  pence ;  and  for  every  such  writ  of  elegit,  the  sum 
of  one  pound  ten  shillings ;  and  that  there  be  allowed  to  the  solic to  solici- 
tor, at  whose  instance  any  such  writ  of  fieri  facias,  elegit,  or  vendi-  tor# 
Honi  exponas,  shall  be  issued,  the  sum  of  six  shillings  and  eight 
pence,  for  instructions  for  the  said  writ ;  and  that  there  also  be  al- 
lowed to  such  solicitor  the  further  sum  of  six  shillings  and  eight 
pence,  for  attending  to  procure  a  warrant,  and  for  attending  to 
instruct  the  officer  charged  with  the  execution  of  such  writ." 

It  is  to  be  observed,  that  the  above  orders  and  writs  do  not  su-  To  what case" 
persede  the  ordinary  remedies  of  the  Court  for  enforcing  its  de-  Jj"     »ppuca- 
crees  and  orders,  and  that,  in  fact,  they  are  only  applicable  to 
cases  in  which  money  or  costs  are  decreed  or  ordered  to  be  paid 
by  one  party  to  another ;  they  are,  consequently,  totally  inapplica- 
ble to  cases  where  any  other  act  is  ordered  to  be  done  by  a  party,  or  In  other  cases, 

even  to  cases  of  orders  for  payment  of  money  into  the  name  of  the  ordinar7  Pro; 
r  J  '  cess  must  still 

be  resorted  to. 
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By  Writ  under  Accountant-general  of  the  Conrt ;  orders  or  decrees  of  this  descrip- 
OrdenT      t'on  mnst*  therefore,  still  be  enforced  by  the  ordinary  process  ( p) 


Ordinary  pro-       Tj„der  the  original  jurisdiction  of  the  Court  of  Chancery,  no 
compulsory  process  issued  against  any  party  until  he  had  been 
served  with  a  mandate,  under  the  Great  Seal,  commanding  him 
to  do  what  the  Court  required  of  him  ;  for  the  offence  committed 
Writ  under       was  the  not  paying  obedience  to  the  Great  Seal  (q).    Thus,  where 
merfy  necema-  a  defendant  was  required  to  appear  and  answer,  he  must,  previ- 
ry  fooundation  ously  to  the  issuing  of  an  attachment  against  him  for  non-appear- 
contem?8  °*   ^^j  ^ave  Deen  ^u'v  servea*  with  the  writ  of  subpana,  which 
used  to  be  issued  under  the  Great  Seal  (1)  ;  and  so  where  he  was 
required  to  obey  a  decree  or  order  of  the  Court,  hemust,  before  he 
could  be  brought  into  contempt  for  not  obeying  it,  hare  been  serv- 
ed with  a  writ  under  the  Great  Seal  commanding  his  obedience, 
and  the  mere  service  of  a  copy  of  the  decree  or  order,  without 
such  a  writ,  was  not  sufficient  (2). 
Under  present     The  Orders  of  August,  1841,  have  made  an  alteration  in  this 
necewwy?0      respect,  as  by  the  10th  of  them  it  is  directed,  "  That  no  writ  of 
execution  shall  hereafter  be  issued  for  the  purpose  of  requiring  or 
compelling  obedience  to  any  order  or  decree  of  the  High  Court  of 

(p)  It  is  to  be  recollected  that,  by  such  charge  or  security,  and  fhall 

the  16th  sect,  of  the  1  &  2  Vict.  c.  forfeit  the  same  accordingly ;  so  that, 

110,  it  is  provided,  that  if  any  jndg-  although  Courts  of  Equity  do  not  en- 

ment  creditor,  who,  under  the  pow-  force  their  judgments  by  ec .  «*,,  as 


era  of  the  Act,  shall  have  obtained  the  Courts  of  Law,  but  merely  by 
any  charge,  or  be  entitled  to  the  ben-  process  of  contempt,  upon  which  a 
efit  of  any  security  whatsoever,  shall  party  in  default  may  be  arrested,  for 
afterwards,  and  before  the  property  so  not  obeying  the  order  of  the  Court, 
charged  or  secured  shall  have  been  yet  as  such  process  is  generally  con- 
converted  into  money  or  realized,  and  sidered  as  in  the  nature  of  *an  exeeu- 
the  produce  thereof  applied  towards  tion,  it  is  probable  that  it  will  be  held, 
payment  of  the  judgment  debt,  cause  that,  upon  the  equity  of  the  statute, 
the  person  of  the  judgment  debtor  to  a  party  arresting  another  upon  such 
be  taken  or  charged  in  execution  up-  process  to  enforce  the  performance  of 
on  such  judgment,  then,  and  in  such  a  decree,  will  have  deprived  himself 
case,  such  judgment  creditor  shall  be  of  the  benefit  of  the  statute, 
deemed  and  taken  to  have  relinquish*  (?)  For.  Rom.  166V 
ed  all  right  and  title  to  the  benefit  of 

(1)  An  attachment  will  not  be  awarded  against  a  party  for  refusing  obe- 
dience to  a  decree,  which  as  yet  remains  general  and  uncertain,  and  the  ex- 
tent  of  which,  as  it  relates  to  him,  he  cannot  ascertain,  without  applying  to 
the  Court  for  a  final  decree.     Birchett  v.  Boiling,  6  Mnnf.  442. 

(2)  An  attachment  for  contempt,  for  not  obeying  an  order  or  decree  of 
this  Court,  will  not  be  ordered  without  proof  of  the  personal  service  of  the 
order  or  decree  on  the  party,  against  whom  the  order  is  prayed.  Parrot  v. 
Quernan,  Halst.  Dig.  17d. 
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Chancery  ;  but  that  the  party  required  by  any  such  order  or  de-  By  Procesa  of 
cree  to  do  any  act,  shall,  upon  being  duly  served  with  such  or-  ^^^J^. 
der,  be  held  bound  to  do  such  act  in  obedience  to  the  order  or 
decree." 

In  order  to  understand  the  effect  of  this  Order,  it  will  be  neces-  Writ  of  execu- 
sary  to  state  shortly  the  previous  practice  on  the  subject.  Uon' 

The  writ,  which  was  served  as  a  foundation  for  process  of  con* 
tempt,  was  termed  a  writ  of  execution,  and  after  reciting  the  order 
or  decree  of  the  Court,  it  required  obedience  to  so  much  of  the 
ordering  part  as  was  recited  (r). 

Writs  of  execution  were  of  two  sorts,  the  ordinary  or  long  writ 
and  the  short  writ 

The  ordinary  writ  formerly  embodied  the  whole  decree  or  order  Ordinary  or 
which  it  was  intended  to  enforce  (s),  but  the  practice  of  reciting  JjEJJJjJ^ of 
the  whole  decree  in  the  writ  having  been  found  very  inconvenient 
and  expensive,  it  was  provided,  by  Lord  Coventry's  Orders  (/), 
that  from  thenceforth,  unless  the  party  that  sued  out  such  writ 
should  desire  that  the  whole  decree,  as  it  is  signed  and  inrolled, 
be  therein  recited,  the  writ,  if  it  be  only  for  the  payment  of  money  f  Short  writ  of 
shall  make  no  other  recital  but  this  :  —  Cum  per  quoddam  decrc- 

turn  in  cur  :  cancettaria — die — anno  regina ordinat  :  et  edju- 

dtcate  :  existit  quod  tu  soheres  A.  B.  cent :  Ubr  :  legal :  monet : 
aug  :  tibipracip  :  et  firmit :  injung  :  mandam  :  quod  pradictum 
cent :  Ubr  :  proefato  A.  B.  debito  mode  :  et  hoc  nuUatenus  omit : 
4*e.  («),  after  that  period  writs  of  execution  of  orders  or  decrees 
for  payment  of  money  to  a  party,  were  in  the  form  thus  pre- 
scribed. 

The  form  prescribed  by  the  above  Order  extended  only  to  cases  Short  order, 
of  decrees  or  orders  for  the  payment  of  money  hy  a  party  to  a 
party.  In  other  cases  a  practice  existed  of  obtaining  what  was 
called  a  short  order  ;  that  is,  an  order  requiring  the  performance 
of  the  particular  part  of  the  decree  which  it  was  intended  to  en- 
force, within  a  specified  period,  and  then,  upon  default  made  in 
complying  with  the  terms  of  that  order,  enforcing  the  perform- 
ance of  it  by  a  writ  of  execution  commanding  obedience  to  that 
order  only7. 

A  short  order  of  this  nature  was  necessary  in  all  cases,  (except  *n  wnat  CMeg 

it  war  •»**•**■- 
a  simple  direction  for  payment  of  money  to  a  party,)  in  which  it  wy. 

was  intended  to  enforce  the  immediate  performance  of  one  or 

more  parts  of  a  decree  :  therefore,  wherever  it  was  wished  to  en- 


n 


Prmo.  Reg.  905.  (f)  Beamee'e  Ord.  76. 

For.  Rom.  191.  («)  Vide  Con.  Cane.  175. 
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By  Process  of 
Contempt. 


For  the  par- 
pose  of  fixing 
the  time  with- 
in which  the 
required  act 
waste  be 
done. 


Time  is  now 
fixed  by  the 
decree. 


Where  money 
is  to  be  paid, 
the  party  who 
serves  decree, 
should  hare 
authority  to  re- 
ceive the  mon- 
ey 


force  the  transfer  of  stock  in  the  public  funds,  or  the  performance 
of  any  other  act  directed  by  the  decree,  it  was  necessary,  in  the 
first  instance,  to  procure  a  short  order  directing  it  to  be  done  on 
or  before  a  certain  day.  For  this  purpose,  the  practice  was  to 
move  that  the  party  might  do  the  act  required,  either  en  a  day 
specified  in  the  notice  of  motion,  or  within  a  certain  time,  (viz.  a 
week,)  after  being  served  with  a  writ  of  execution  of  the  order  to 
be  made  upon  the  motion. 

The  10th  Order  of  August,  1841,.  having  provided  that  no  writ 
of  execution  shall  now  be  issued,  there  m  no  longer  any  necessity 
for  this  short  order  as  a  foundation  for  the  suing  out  of  such  a 
writ ;  moreover,  a  separate  order  is  not  now  requisite  &c  the  pur* 
pose  of  fixing  the  time  within  which*  a  party  is  to  comply  with 
the  commands  of  a  decree,  for  the  12th  Order  of  August,  1841, 
has  directed,  "  That  every  order  or  decree  rehiring  any  party  to 
do  an  act  thereby,  ordered*  shall  state  the  time  after  service  of  the 
decree  or  order  within  which  the  act  is  to  be  done ;  and  that  upon 
the  copy  of  the  order  or,  decree,  which  shall  be  served  open  the 
party  required  to  obey  the  same,  there  shall  be  indorsed  a  memo- 
randum in  the  words  or  to  the  effect  following*  viz.  :  — '  ijf  $•*, 
the  within  named  A.  B.,  neglect  to  obey  this  order  or  decree  by 
the  time  therein  limited,  you  will  be  liable  to  be  arrested  by  the 
Serjeant-at-arms  attending  the  High  Court  of  Chancery;  and 
aba  be  liable  to  hone  your  estaU  sequestered  for  the  purpose  of 
compelling  you  to  obey  the  same  order  or  decree*' " 

Under  these  ordfcrs  all  that  is  necessary,  as  a  foundation*  for  pso- 
cess  of  contempt  against  a  party  neglecting  to  comply  with  the 
terms  of  a  decree  or  codes*  is  that  such-  party,  should  have  been 
duly  served  with  a  copy  of  the  decree  or  order.  This  service  must 
he  personal^  *&  the  same  manner  as  before  the  Qitdem  of  August, 
1641.,  service  of  the  writ  of  execution  must  have  been  personal  (x). 
We  have  before  seen  the  manner  in  which,  personal1  service  is  or- 
dinarily effected  (y). 

Where  the  decree  or  ordes  sought  to  be  enforced  is  for  payment 
of  money  to  a  party,  if  the  party  to  receive  the  money  dees  not 
serve  it  himself,  so  that  he  may,  by  the  immediate  authority  of  the 
decree*  receive  the  money,  it  will  be  necessary  that  the  person  who 
does  serve  it  should  have-  and  show  to  the  party  on  whom  he  serves 
it,  a  letter  of  attorney  from,  the  person  to  receive  the. money!  and 
be  must  alto  make  a  demand,  of  the  money.    This  is  necmsaxy  in 


(£)2Ewr.33L 


(y)  See  ante,  p.  49& 
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cases  of  decrees  for  the  foreclosure  or  redemption  of  mortgages,  By  Process  of 
before  a  filial  order  can  be  obtained,  and  it  is  equally  necessary  in  v^^H^, 
all  cases  where  money  is  ordered  to  be  paid  to  a  party  himself. 
Where  the  money  is  not  to  be  paid  to  the  party  himself,  but  into 
the  name  of  the  Accountant-general  of  the  Court,  or  where  any 
thing  else  is  to  be  done,  such  as  the  transfer  of  stock,  &c,  no  de- 
mand is  necessary. 

Bat  although  the  rules  of  the  Court  will  not  in  strictness  permit  Personal  ser- 
process  of  contempt  to  issue  for  disobedience  of  a  decree  or  suit,  vice  generally 
except  where  a  party  has  been  personally  served  with  it,  yet  under  reqmw 
certain  circumstances  sabstituted  service  of  a  writ  of  execution 
has,  under  the  old  practice,  been  allowed  upon  special  order  to  be 
made  upon  the  clerk  of  the  Court  of  the  party  to  be  served. 

Probably  now,  under  the  same  circumstances,  substituted  ser-  Substituted 
vice  of  the  decree  or  order  itself  would  be  permitted  by  the  Court  SwaUowed 
to  be  effected  upon  the  solicitor  of  the  party.    Thus  where  the 
party  absconded  to  avoid  service  (2),  or  was  not  to  be  found  (a), 
or  kept  his  door  locked  (ft),  the  Court  upon  affidavit  has  ordered 
substituted  service  upon  the  clerk  in  Court  to  be  good  service. 

It  is  to  be  observed,  that  the  reason  for  requiring  personal  ser-  When  substi- 
viee  previously  to  the  issuing  of  process  of  contempt,  is  chiefly  to  tated  service 
prevent  surprise ;  and  that,  therefore,  wherever  it  could  be  shown  penm 
that  the  party  was  not  likely  to  be  taken  by  surprise,  the  Court  has 
ordered  service  upon  the  clerk  in  Court  to  be  good  service ;  thus, 
where  a  defendant  was  present  in  Court  when  the  decree  was  pro- 
nounced, and  afterwards  kept  out  of  the  way,  the  Court  ordered  sub* 
stituted  service  of  the  decree  and  writ  upon  her  clerk  in  Court  (c), 
as  it  did  also  in  De  Manneville  v.  De  Manneville  (df),  where  the 
party  had  declared  that  he  would  not  obey  the  order. 

The  process  of  contempt  against  a  party  lor  disobedience  of  a  First  step  is 
decree  differs  very  little  from  the  process  issued  for  a  contempt  in  writ  of  attach- 
not  appearing  and  answering.  The  first  step  in  the  process  is  a 
writ  of  attachment  (1),  the  form  of  which  is  the  same  with  that  on 
mesne  process  (e),  but  the  indorsement  explains  the  purpose  for 
which  it  was  issued  (/),  which  is  also  the  case  when  the  attach- 
ment is  for  non-payment  of  costs  (g).    This  writ  issues  without 

(1)  Edwards  v.  Poole,  cited  19  Ves.        (c)  Rider  v.  Kidder,  19  Ves.  SOB. 

(a)  Prac.  Reg.  207. 
(I)    Henley   v.  Brooke,  cited  12 
Ves.204. 


(d)  Ibid.  903. 

(e)  Ante,  p.  518. 
(/)  lHarr.ed.  1808,  J 
(g)  Ibid. 


(1)  See  Armstrong  v.  Beaty,  Cam.  &  Nor. : 
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By  Process  of  order  upon  the  Record  and  Writ  Clerk  being  satisfied  by  affidavit 
^^JO^s  of  the  due  service  of  the  order  or  decree,  and  is  subject  to  the 
same  rules  with  regard  to  its  execution  and  return  as  an  attach- 
ment in  mesne  process,  which  have  been  fully  discussed  in  a  former 
part  of  this  treatise  (h). 
Which  is  not       It  is  to  be  observed,  however,  that  an  attachment  for  non-perform- 
bailable.  ^nCe  0f  a  decree  is  not,  like  an  attachment  for  non-appearing  or 

answering,  a  bailable  process,  and  that  the  party,  when  taken  upon 
it,  must  be  committed  to  prison,  and  not  suffered  to  go  at  large- 
And  it  seems,  that  if,  after  arresting  a  defendant  upon  an  attach- 
ment for  not  obeying  a  decree  or  order  for  payment  of  money,  the 
sheriff  suffers  him  to  go  at  large,  the  sheriff  himself  will  be  order- 
ed, upon  motion,  to  pay  the  money  (t).  In  Solly  v.  Greathead  (&), 
a  similar  order  was  made  by  Lord  Eldon,  who  ordered  a  sheriff 
not  only  to  pay  the  money  for  which  the  attachment  was  issued, 
but  the  costs  of  the  contempt  incurred  by  the  party  and  of  the  ap- 
plication. 

By  the  11th  Order  of  August,  1841,  it  is  directed,  "  That  if  any 
party,  who  is  by  an  order  or  decree  ordered  to  pay  money,  or  do 
any  other  act  in  a  limited  time,  shall,  after  due  service  of  such  or- 
der or  decree,  refuse  or  neglect  to  obey  the  same  according  to  the 
exigency  thereof,  the  party  prosecuting  such  order  or  decree  shall, 
at  the  expiration  of  the  time  limited  for  the  performance  thereof, 
be  entitled  to  a  writ  or  writs  of  attachment  against  the  disobedient 
When  party  is  party ;  and  in  case  such  party  shall  be  taken  or  detained  in  custo- 

takenupon       ^y  under  any  such  writ  of  attachment,  without  obeying  the  same 
attachment,         J,  ,  ,  «  .,  ,. 

sequestration    order  or  decree,  then  the  party  prosecuting  the  same  order  or  de- 
issues.  cree,  shall,  upon  the  sheriff's  return  that  the  party  has  been  so 
taken  or  detained,  be  entitled  to  a  commission  of  sequestration 
If  party  is  not  against  the  estate  and  effects  of  the  disobedient  party ;  and  in  case 
taken,  either    the  sheriff  shall  make  the  return  non  est  inventus  to  such  writ  or 
or1£rtnwtlpro-  w"to  °^  attacnment> tne  P^ty  prosecuting  the  same  order  or  de- 
cess,               cree  shall  be  entitled,  at  his  option,  either  to  a  commission  of  se- 
questration in  the  first  instance,  or  otherwise  to  an  order  for  the 
Serjeant-at-arms,  and  to  such  other  process  as  he  hath  hitherto 
been  entitled  to,  upon  a  return  of  non  est  inventus,  made  by  the 
Commissioner  named  in  a  commission  of  rebellion  issued  for  the 
non-performance  of  an  order  or  decree," 

In  the  form  in  which  this  order  was  originally  issued,  it  seems 
to  have  allowed  of  an  order  for  the  Serjeant-at-arms  being  obtained 

(h)  Ante,  p.  519,  et  seq.  (*)  lb.  353 ;  vide  etiam,  Anon.  U 

(t)  Levett  v.  Letteney,  Beames  on    Yes.  170, 8.  C. 
Costs,  Appx.  352. 
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at  once  without  any  writ  of  attachment  having  been  issued.    It  By  ProeeiB  of 

was,  however,  amended  by  the  (Hh  Order  of  April,  1842,  and  the  ^^^y 

practice  of  rendering  an  attachment  necessary  in  the  first  instance 

restored.    It  may  be  observ ed,  that  this  Order  does  not  interfere 

with  the  practice  previously  stated,  which  enables  a  party  to  whom 

money  or  costs  have  been  ordered  to  be  paid,  to  issue  writs  oi fieri 

facias  or  elegit^  under  the  Orders  of  May,  1899  (/)» 

Previously  to  the  issuing  of  the  Orders  of  August,  1641,  if  the  Practice  before 
party  who  was  served  with  a  writ  of  execution  did  not  pay  obedi-  Orders  of  Au- 
ence  thereto,  the  proper  course  was  to  take  out  all  the  processes  of  ^^ 
contempt  against  him,  such  as  — attachment,  attachment  with 
proclamation,  commission  of  rebellion,  Serjeant-at-arms  (m) ;  and 
then,  and  not  till  then,  the  party  prosecuting  the  contempt  became 
entitled  to  a  writ  of  sequestration. 

Under  the  11th  Order  of  August,  1841,  we  have  seen  that  upon  Order  for  Ser- 

the  sheriff's  return  of  nm  est  inventus  an  order  may  be  obtained  jeant-at-iumf, 

how  obtained, 
for  the  Serjeant-at-arms.    An  order  of  this  nature  has  hitherto  been 

applied  for  by  motion  in  Court  (»),  the  reason  of  which  is  stated 

to  be  because,  as  there  is  nothing  to  issue  under  the  Great  Seal  to 

make  it  a  retord  of  the  Court,  there  must  be  some  act  of  the  Court 

to  authorize  the  Serjeant-at-arms  in  going  (o). 

Upon  a  return  of  cepi  corpus,  by  the  sheriff,  the  party  issuing 
the  attachment  must,  if  he  wishes  to  obtain  a  sequestration  against 
him,  obtain  a  writ  of  habeas  corpus  cum  causis,  upon  which  he  will 
be  brought  up  to  the  Court,  and,  upon  motion,  ordered  to  be  turned 
over  to  the  Queen's  Prison,  in  the  same  manner  as  where  he  is 
brought  up  on  an  attachment  on  mesne  process. 

If  the  Serjeant-at-arms  finds  the  party  already  in  custody,  he. 
must  lodge  a  detainer  against  him  at  the  prison  where  he  is  con- 
fined, and  make  a  return  of  his  having  so  done  to  the  Court,  where- 
upon the  party  may  be  brought  up  by  habeas  corpus  cum  causa  and 
handed  over  to  the  Queen's  Prison  (p). 


If  the  Serjeantrat-arms  is  unable  to  arrest  the  party  against  Sequestration. 
whom  the  decree  is  made,  he  must  return  non  est  inventus  upon  his 
warrant,  upon  which  a  writ  of  sequestration  will  issue  upon  motion 
under  the  old  practice  of  the  Court,  in  the  same  manner  as  upon 
mesne  process  (j).    This  writ  formerly  issued  only  upon  the  return 

Streeten  v.  Whitmore,  5  Beav.       (o)  Hind.  126. 


l,  and  ante,  p.  1246.  (p)  1  Smith,  432. 

m)  Ante, 
[it)  Hind. 

105# 


(m)  Ante,  p.  543.  (?)  See  ante,  p.  543. 
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By  Process  of  0f  (he  Serjeant-at-arms,  but  now  we  have  seen  that  in  some  cases 
Nn^p*v^^s  upon  mesne  process  it  may  be  obtained  upon  the  return  of  the 
sheriff  (r).  And  under  the  11th  Order  of  August,  1841,  upon  the 
return  of  the  sheriff  of  turn  est  inventus  to  a  writ  of  attachment, 
the  party  prosecuting  a  decree  is  entitled  at  his  option  to  a  com- 
mission of  sequestration  in  the  first  instance,  or  to  an  order  for  the 
Serjeant-at-arms  (s).  The  writ  of  sequestration  also  issues  where 
the  party  has  been  taken  upon  process  under  a  decree  and  com- 
mitted to  prison  (t)  (1). 

It  seems,  however,  that  he  must  first  have  been  removed  into  the 
Queen's  Prison  (if  he  is  not  already  there),  by  habeas  corpus ;  and 
that  the  motion  for  a  sequestration  may  be  made  upon  a  certificate 
of  the  governor  of  the  prison,  that  he  is  in  his  custody  for  con- 
tempt of  the  order  (ti),  but  that  it  must  not  be  made  till  the  time 
for  the  return  of  the  writ  upon  which  the  party  has  been  taken  has 
expired ;  because,  until  the  return  of  the  writ,  it  is  quite  uncertain 
whether  the  party  will  pay  the  money  or  not  (x). 
Where  he  is  si-     Some  doubt  appears  to  exist  as  to  whether  it  is  regular  to  issue 
Queen's     *     a  sequestration  against  a  party  who  is  already  in  the  Queen's  Pris- 
prison.  on,  under  process  from  another  Court,  but  who  has  not  been 

brought  up  by  habeas  corpus  to  the  bar  of  the  Court,  in  order  to 
be  turned  over  to  the  custody  of  the  warden,  charged  with  the 
contempt  of  the  Court  of  Chancery.    This  point  was  much  dis- 


(r)  Ante,  p.  542.  upon  itusne  process. 

(s)  Page  1852.  (u    ~ 

(t)  11th  Order,  August,  1841,  Er-    473. 


Page  1252.  (u)  Phillips  v.  Stephenson,  11  Pri. 

11th  Order,  August,  1841,  Er-     ' 
_  on  «.  Ward,  8  Yes.  314.    The 
rule  is  different  in  eases  of  contempt 


rington  v.  Ward,  8  Ves.  314.    The        (x)  Martin  ».  Kerridge,  3  P.  Warn. 
■    •     —  '240. 


(1)  A  sequestration  is  proper,  if  the  defendant  obstinately  fie  in  jail  to  save 
his  estate,  or  exhausts  it  in  paying  other  creditors,  to  the  injury  of  the  plain- 
tiff. Ross  e.  Colville,  3  Call,  382.  So  it  may  issue  where  the  defendant  is 
about  to  remove,  to  avoid  a  decree,  which  he  expects  will  be  made  against 
him.    Anon.  1  Hayw.  347. 

But  it  will  not  be  ordered  upon  an  unsupported  affidavit,  that  the  defend- 
ant is  wasting  his  effects.  Spiller  e.  Spiller,  1  Hayw.  482.  The  affidavit 
on  which  an  order  of  sequestration  is  awarded,  should  state  positively  the 
existence  of  the  facts  on  which  the  application  is  granted,  or,  If  only  matter 
of  belief,  the  grounds  of  belief  should  be  stated.  Edwards  ».  Masse/,  1 
Hawks.  359. 

Where  a  party  perseveres  in  his  refusal  to  deliver  over  property  to  a  re- 
ceiver, the  property  may  be  sequestered,  and  his  servants  and  agents,  dfcc. 
will  be  prohibited  from  delivering  it  to  him  or  applying  it  to  his  use,  on  pain 
of  contempt.    People  «.  Rogers,  2  Paige,  103. 

Upon  a  decree  for  dower,  there  can  be  no  sequestration  of  the  two  thirds 
to  satisfy  the  claim  for  rents  and  profits  of  the  dower.  Chase's  ease,  1  Bland, 
372. 
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cussed  in  Const  o.  Barr  (y),  before  the  Vice-Chancellor,  who  dis-  Nature  of  the 
charged  the  sequestration,  bat  upon  the  case  coming  afterwards  »^_^   _^. 
before  Lord  Lyndhurst,  the  Vice-Chancellor's  order  was  discharg- 
ed :  it  was,  however,  upon  a  different  ground,  viz.,  that  the  party 
had  waived,  by  his  subsequent  conduct,  the  objection  to  the  seques- 
tration (z). 

And  here  it  may  be  remarked,  that,  in  the  above  case,  it  was  Waiver  of  ob- 
held  that  the  party  against  whom  the  sequestration  had  issued,  had  J60*101" ' 
waived  his  right  to  object  to  it,  on  the  ground  of  irregularity,  be- 
cause he  gave  the  sequestrators  directions  how  to  deal  with  the 
property  (a). 

The  process  of  sequestration  is  a  writ  or  commission  issuing  Nature  of  the 
under  the  Great  Seal,  sometimes  directed  to  the  sheriff  or  (which  prooeBi 
is  most  usual)  to  certain  persons  of  the  plaintiff's  own  nomination, 
empowering  him  or  them  to  enter  upon  and  sequester  the  real  and 
personal  estate  and  effects  of  the  defendant  (or  some  particular 
part  or  parcel  of  his  lands),  and  to  take,  receive,  and  sequester 
the  rents,  issues  and  profits  thereof,  and  keep  the  same  in  their 
hands,  or  pay  the  same  in  such  manner  and  to  such  persons  as  the 
Court  shall  in  its  discretion  appoint,  until  the  parties  shall  have 
appeared  to  or  answered  the  plaintiff's  bill,  (or  performed  some 
other  matter  which  has  been  ordered  and  enjoined  by  the  Court, 
in  the  process  specifically  mentioned,)  and  for  not  doing  whereof 
he  is  in  contempt  (6). 

Sequestrations  are  stated  to  have  been  first  introduced  in  Sir  Origin  of  §e- 
Nicholas  Bacon's  time,  and  then  were  but  sparingly  used  in  pro-  JPJ^  ,^ 
cess,  and  after  a  decree  to  sequester  the  thing  in  demand  only  (c). 
It  is  said  that  the  first  instance  of  a  sequestration  after  a  decree 
was  in  Sir  Thomas  Read's  case,  in  Lord  Coventry's  time.  Another 
was  issued  in  Lake  v.  Meares  (d),  11  Jac,  and  in  the  case  of 
Hide  v.  Petit,  in  1666  («),  which  was  affirmed  in  part.  The  same 
process  appears  to  have  been  adopted  by  the  Court  of  Exchequer 
in  Greavus  v.  Fontaine,  1667,  and  in  a  case  of  Whitham  v.  Bland 
(/),  in  Lord  Shaftesbury's  time. 

.   (y)  2  S.  <fc  S.  452.  Eustace,  1  Vera.  421. 

(  *  )   2    Rum.  16  ;     vide    etiam,        (d)  Toth.  176. 
Knowlea    v.  Chapman,  ib.  166  n.;        ?e)  1  Ch.  Ca.  93;  Freeman,  125, 


Davison  v.  Colling,  ib.  167,  n.  168,  S.  C. ;  and  Bedinfield  v.  Zeuch, 

(a)  Ibid.  ibid. 

(•)  Hind.  127.  (/)  2  Cha.  Ca.  43 ;  Hind.  128. 

(  e  )    Earl  of  Kildare   v.  Sir  M. 


(1)  See  Shaw  v.  Wright,  3  Sumner's  Vesey,  22,  note  (*). 


courts  against. 
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Form  of  the  There  appear,  howerer,  to  have  been  great  straggles  between 
s^^-^-^s  ti*6  Courts  of  Common  Law  and  Courts  of  Equity  before  this  pro- 
Struggles  of  cess  was  established,  the  former  holding  that  a  Court  of  Con- 
eouru  aff amst  80*ence  could  onty  g»T©  remedy  in  personam  and  not  in  rem,  and 
that  sequestrators  were  trespassers,  against  whom  an  action  at 
Law  would  lie  (g) ;  and  to  such  extent  does  the  objection  of  the 
Courts  of  Law  to  this  process  appear  to  have  been  carried,  mat 
according  to  a  case  cited  by  the  Lord  Chancellor  (Nottingham), 
in  Colston  0.  Gardiner  (h),  a  question  was  entertained  upon  as 
indictment  for  murder,  where  one  was  killed  on  laying  on  a  seques- 
tration, whether  the  homicide  was  justifiable  or  not  "  Where- 
upon a  pardon*  was  sued  out "  (•). 

"  But  these  were  such  bloody  and  desperate  resolutions,  and  so 
much  against  common  justice  and  honesty,  which  required  that 
the  decrees  of  this  Court,  which  preserved  men  from  fraud  and 
deceit,  should  not  be  rendered  illusory,  that  they  could  not  long 
stand  "  (&),  and  the  process  is  become,  by  long  use  and  acquies- 
cence, and  is  now  looked  upon,  as  the  legal  and  ordinary  protest 
of  the  Court  (/). 


Form  of  the        A  sequestration  is  usually  directed  to  four  sequestration,  and 
writ.  care  ought  to  be  taken  that  the  persons  named  be  such  as  are  ahte 

to  answer  for  what  shall  come  to  their  hands,  in  case  they  should 
be  called  upon  to  account  (m). 

The  form  of  the  writ  must  be  slightly  varied,  according  to  dr> 
cumstances,  but  may  be  in  the  following  form  :— 

"  Victoria,  ift.  To,  Sfc.  Grttting. 

"  Whereas  A.  B.  complement,  exhibited  his  biU  of  cmspkwnt  m 
our  Court  of  Chancery  against  C.  D.  defendant 

"  And  whereas  the  said  C.  D.  being  duly  served  with  a  writ  is* 
suing  out  of  our  said  Court,  commanding  him,  under  the  penalty 
therein  mentioned,  to  appear  to  and  answer  the  said  biU,  hath  r+ 
fused  so  to  do ;  and  thereupon  process  of  contempt  hath  issued 
against  him  unto  a  Serjeant-at-arms. 

"  And  whereas  the  said  C.  D.  hath  of  late  absconded,  miss  tan- 

)  Blagrave  9.  Watts,  1  Moore,    tion  may  be  issued  against  the  de- 

,  Cro.  Ella.  661.  fendant's  property  is  Ireland.   Try- 

(k)  2  Cha.  Ca.  44.  er  v.  Bernard,  2  P.  Wins.  96V,  but 


m 

(*) 


Oilb.  For.  Rom.  78.  for  a  sequestration  to  the  colonics, 

Ibid .  2  Cha.  Ca.  45.  application  most  be  made  to  the  King 

(l)  Hind.  128.  Where  nulla  bona  in  Council.  Ibid, 
lias  been  returned  to  a  sequestration  (m)  1  Har.  143. 
in  this  country,  another  sequestra- 
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ceakd  himself  that  the  said  Serjeant-at-arms  hath  not  been  able  to  Form  of  Writ 
find  him,  as  by  the  certificate  of  the  said  Serjeant-at-arms  appears  : 
Know  ye,  therefore,  that  we,  in  confidence  of  your  prudence  and 
fidelity,  have  given,  and  by  these  presents  do  give  to  you,  any  thru 
or  two  of  you,  full  power  and  authority  to  enter  upon  all  the  mes- 
suages, lands,  tenements,  and  real  estate  whatsoever  of  the  said  C. 
D.,  and  to  collect,  receive  and  sequester  into  your  hands,  not  only 
aU  the  rents  and  profits  of  the  messuages,  lands,  tenements  and  real 
estate,  but  also  all  his  goods,  chattels  and  personal  estate  whatsoever. 
And  therefore  we  command  you,  any  three  or  two  of  you,  that  you 
do,  at  certain  proper  and  convenient  days  and  hours,  go  to  and 
enter  upon  aU  the  messuages,  lands,  tenements  and  real  estate  of  the 
said  C.  D.,  and  that  you  do  collect,  take,  and  get  into  your  hands, 
not  only  the  rents  and  profits  of  all  his  said  real  estate,  but  also 
aU  his  goods,  chattels  and  personal  estates,  and  detain  and  keep  the 
some  under  sequestration  in  your  hands  until  the  said  G.  D.  shall 
fully  answer  the  complainants  bill,  clear  his  contempt,  and  our  said 
Court  make  other  order  to  the  contrary* 

"  Witness  ourself  at  Westminster r  the  day  of 

in  the  year  of  our  reign  (»).  "  Langdale." 

This  writ  is  always  obtained  upon  motion.    If  it  be  moved  for  Obtained  upon 
upon  a  return  of  non  est  inventus  by  the  Serjeant-at-arms,  the  motion  oiai7- 
counsel  who  mores  must  have  the  warrant  with  the  return  in  his 
hand  (o).    If  the  party  in  contempt  has  resisted  the  serjeant,  or 
having  been  taken  has  made  his  escape  and  stands  out  in  con- 
tempt, in  such  cases  the  motion  must  be  supported  by  an  affidavit 
of  the  facts  (p). 
No  sequestration  can  be  granted  upon  petition  (q).  And  not  npon 

The  order  for  this  writ  must  be  left  with  the  Record  and  Writ  petition. 
Clerk,  and  ipracipc  in  the  following  form  :  — 
"  A.  B.  \      Seal  a  commission  of  sequestration  against  C.  D./or 

v.       >  not  answering  ats.  A.  B.,  directed  to 
G.  Q.  )  Commissioners. 

Order  dated  day  of  November. 

(Tested.) 
(Name  and  address  of  London  solicitor.)" 

(a)  Veal's  Record  and  WritPrao-  (Name  and  Address  of  Plaintiff's 

.fee,  p.  46.  Agent  and  Solicitor)." 

u  The  Writ  mnst  be  indorsed.  (0)  Hind.  136. 

Commission  of  Sequestration.  (p)  Ibid. 

A.  B.  v.  C.  D.  (a)  Beames's  Ord.  35, 815. 
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How  "Execute*  When  a  sequestration  is  to  be  executed,  it  should  be  delivered 
InwhaYman^  DV  tne  *>lic*tor  to  the  sequestrators,  with  proper  instructions  sbr 
ner  executed.    Carrying  It  into  effect  (r). 

Duty  of  m-         The  sequestrators  are  oficers  of  the  Court,  and  at  such  are 
queitraton.      amende  to  its  authority,  and  are  to  act  from  time  to  time  in  the 
execution  of  their  office  bb  they  shall  be  directed  ;  they  are  to 
account  for  what  comes  to  their  hands,  and  are  to  bring  the 
money  into  Court  as  they  shall  he  directed,  to  be  put  omt  at  inter- 
Money  se-        est,  or  otherwise,  as  shall  be  found  necessary ;  but  such  money  is 

queitraton  in  not  u^ly  p^d  to  the  plaintiff,  but  is  to  remain  in  Court  till  the 
fimntf  process 

not  paid  to  defendant  hath  appeared,  or  answered,  or  cleared  his  contempt, 
plaintiff.  anj  g^n  whatsoever  hath  been  seised  shall  he  accounted  for,  and 

paid  over  to  him  (r). 
Secus,  in  exe-       In  this  respect,  Lord  Hardwicke  observed,  there  is  a  difference 
cution  of  de-    between  a  sequestration  upon  mesne  process  and  a  sequestration  to 
compel  the  payment  of  money  under  an  order  or  decree,  for  in 
the  latter  case,  after  the  process  has  bean  executed,  and  goods 
and  estate  sequestered  under  it,  the  plaintiff  may  have  them  ap- 
plied to  satisfy  his  demand,  which  he  cannot  have  upon  process 
for  contempt  (I).    It  is  said,  however,  in  the  books,  that  even  m 
the  case  of  a  sequestration  upon  mesne  process  the  Court  has  the 
whole  under  its  power,  and  may  do  therein  as  it  pleases,  and  as 
Sequestration  ghali  be  most  agreeable  to  the  justice  and  equity  of  the  case  (*)  ; 
cess  kept  on      an^  m  Haynard  v.  Pomfret  (z),  where  a  defendant,  in  contempt 
foot  after  de-    for  want  of  answer,  had  stood  out  the  whole  process  to  a  seques* 
fe8S^r°  C°*m    tration,  whereupon  the  bill  was  taken  pro  confesso  against  him, 
and  a  decree  made  ad  computandum,  Lord  Hardwicke  himself  re- 
fused to  discharge  the  sequestration  on  the  defendant's  paying  the 
costs  of  contempt  only,  but  kept  h  on  foot  as  a  security  for  his 
appearing  before  the  Master  to  account 
bek^onfoot     li  8nould  be  noticed  that>  ™  the  above  case,  the  material  part 
as  security  for  of  it,  as  against  the  defendant,  was  the  discovery  to  be  elicited 
the  ultimate      g.om  njm  ^  ^is  answer,  and  that  the  object  of  keeping  the  seques- 
from  defen-      tration  on  foot,  was  merely  to  compel  him  to  go  before  the  Master 
dant.  to  be  examined  as  to  the  same  points  as  those  to  which  the  dis- 

covery from  him,  by  answer,  was  material.  His  Lordship  did  not 
go  the  length  of  saying,  that  he  would  keep  the  sequestration  on 
foot  to  enforce  the  payment  of  the  balance  which  might  be  event- 
ually found  doe  from  the  defendant  upon  the  account ;  but  in  8haw 

(r)  1T.&V.  199.  («)  Hind.  119. 

(#)  Hind.  136.  (x)  3Atk.  468. 

(0  Davis  v.  Davis,  2  Atk.  24. 
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9.  Wright  (y),  Lord  Loughborough  appears  to  have  considered  How  Executed 
the  ewe  of  M crowd  v.  Pemfret  a*  going  the  whole  length  of  ^-^n'-**-' 
proving,  that  though  the  sequestration  issued  a*  mesne  process  to 
compel  an  answer,  yet  it  should  tenant  if  there  wi»  any  duty  to 
he  performed,  and  to*  have  acted  upon  that  view.  In  Shaw  », 
Wright,  the  bill  bad!  been  file*  by  residnary  legatees  against  an 
executor  for  an  account  of  his  testator's  personal  estate,  and  a  se- 
questration had  been  issoedl  for  want  of  an  answer,  and  had  been 
executed.  The  bill  had  also  been  taken  pro  confess*,  and  a  de- 
cree ad  compttkmdum  pronounced,  and  the  Court  not  onfy  kept 
the  sequestration  on  foot  till  the  defendant  should  have  accounted, 
hat  upon  a  petition  being  presented  by  the  plaintift,  which 
came  on  for  hearing'  at  the  same  thne  with  the  cause  for  further 
directions,  ordered  the  sequestrators  to  pay  the  amount  in  their 
hands  into  Court  to*  the  credit  of  the  cause,  "  to  the  account  of 
the  personal  estate  of  the  testator/'  The  Court,  as  it  appears 
from  the  report  of  the  case-,  felt  no  difficulty  in  keeping  the  se- 
questration on  fbot,  so  that  the  sequestrators  ought  continue  to 
receive  the  rents  and  profits,  and  pay  them  into  Court  (z). 
The  sequestrators'  under  a  sequestration  may  take  all  the  goods  What  things 

and  chattels  in  the  possession  of  the  defendant,  or  which  they  can  "questrators 

...  :  .       >   v  ,»v  mayeeiae: 

come  at  without  suit  or  action  (ay  (I/.  goods  and 

With  respect  to  choses  in  action  in  the  hands  of  a  third  party,  it  chattels ; 

seems  doubtful  whether  they  can  he  taken  under  a  sequestration, 

without  the  consent  of  the  party  in  whose  hands  they  ate  (2). 

(y )  3  Vea.  2&  to  time  to  pay  the  balance  which  shall 

(«)  Reg.  Lib.  1795,  B.  652.     The  be  found  due  from  them  into  the 

words  of  the  order  are,  "  It  is  ordered  Court,  with  the  privity  of  the  Ac- 

that  the  sequestr«toiB  appointed  by  countant-general,  to  be  there  placed 

this  Const  of  the  personal  estate  of  to  the  credit  of  this  cause,  the  afore- 

the  defendant,  Peter  Wright,  do  pass  said  account  of  the  residue  of  the  tes- 

their  accounts  before  the  said  Master ;  tator's  personal  estate,  subject  to  the 

and  after  payment  of  their  costs,  and  further  order  of  the  Court,  Ac." 

such  allowances  as  the  said  Master  (a)  1  Barnard,  431. 
shall  think  proper,. then  from  time  to 

(1)  The  Court  of  Chancery  can,  through  a  sequestration,  lay  hold  of  prop* 
arty  of  every  description,  any  where  within  its  jurisdiction,  belonging  to  a 
party  in  contempt  for  not  obeying. a  decree,  and  it  has,  also,  power  to  apply 
it  in  satisfaction.  And.  where:  the  delay  of  an  attachment  and  sequestration 
would  jeopard  the  rights  of  the  opposite  party,  the  latter  may,  in  the  first  in- 
stance, file  a  ftesh  bill,  thereby  restraining  the  property  and  the  party  in  con- 
tempt, and  thus  obtain,  theiefibct  of  the  former  decree.  White  «.  Geraerdt, 
I  Sam  336* 

(3)<  See  Haierv;  Shaftoa^l;  Sumner's  Vesey  ,86,  Mr.  Hovenden'anote(2)> 
Daada»  a.  Dutenavib*  UK*  note  (ft,  200*  Mr.  Hovenden's  note  (2). 

Mr,  Hoffinan .in<  hie.  Chanceny  Practice,  vol.  1,  p.  157, 168,  remarks,  that 
44  it  is  a  question  of  great  diflScaltp  whether,  the  sequestrators*  on  this  process*. 
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What  things  The  point  has  been  recently  discussed,  before  Lord  Langdale,  M, 
may  seize  ™  &•>  *n  Wilson  v.  Metcalfe  (6),  in  which  an  application  was  made 
to  the  Court,  on  the  part  of  the  plaintiff,  against  a  person  not  a 
party  to  the  cause,  to  compel  her  to  pay  into  Court  the  arrears 
and  future  payments  of  a  rent-charge  payable  by  her  to  the  de- 
fendant, Ness,  against  whom  a  sequestration  had  issued  for  his  not 
obeying  a  decree,  by  which  he  was  ordered  to  pay  money  into 
Court.    The  defendant  was  entitled,  under  the  will  of  his  brother, 
to  an  annuity  of  50/.,  charged  upon  certain  real  estates  which 
were  devised  to  Elizabeth  Brown,  the  person  against  whom  the 
application  was  made ;  and,  upon  the  sequestration  being  issued, 
the  sequestrators  served  a  copy  of  it  on  Mrs.  Brown,  and  demanded 
payment  of  the  arrears  of  the  annuity,  which  were  then  admitted 
by  her  to  amount  to  225/.    This  was  in  December,  1837,  but 
nothing  further  was  done  till  July,  1838,  when  another  year's  an- 
nuity having  become  due,  Mrs.  Brown  received  a  notice,  from  the 
defendant's  solicitor,  requiring  immediate  payment  of  the  arrears 
to  the  defendant;  before  this,  Mrs.  Brown's  solicitor  offered  to  pay 
the  arrears  to  the  sequestrators,  if  the  plaintiffs  would  indemnify 
her,  which  offer  was  declined  on  the  part  of  the  plaintiffs;  where- 
upon Mrs.  Brown  (having  in  the  mean  time  received  another  no- 
tice from  the  defendant's  solicitor,  threatening  to  distrain  if  the 
arrears  were  not  paid)  paid  them  over  to  the  defendant    Upon 
the  motion  being  made,  on  the  part  of  the  plaintiffs,  for  an  order 
upon  Mrs.  Brown  to  pay  the  arrears  and  future  payments  into 
Court,  no  objection  was  made  on  the  part  of  Mrs.  Brown  as  to  fu- 
ture payments,  but  the  payment  of  arrears  was  resisted  on  her  be- 
half;  and  the  Master  of  the  Rolls  was  of  opinion,  that  after  Mrs. 
Brown  had  offered  to  pay  the  arrrears  to  the  sequestrators  upon  an 
indemnity,  the  plaintiffs  were  bound  to  have  made  immediate  ap- 

(b)  X  Beav.  263. 

can  sequester  a  chose  in  action.  1  think  it  may  be  itated  as  a  matter  of  strict 
authority  to  be  the  result  of  all  the  English  oases,  that  if  the  party  indebted  or 
holding  the  chose  in  action  resists,  no  order  can  be  made  upon  him.  But 
there  is  a  peat  deal  of  authority,  even  in  England,  in  support  of  the  power, 
and  the  principles  of  our  own  decisions  in  other  cases  to  sanction  it'  See 
the  cases  in  notes  to  1  Hoff.  Ch.  Pr.  158-160.  In  White  v.  Geraerdt,  1  Edw. 
340,  the  Vice  Chancellor  observes,  that  "  although  it  has  sometimes  been 
questioned,  whether  choses  in  action  are  liable  to  a  sequestration,  there  can 
be  no  objection  to  it  on  principle.  It  is  analogous  to  the  power  which  this 
Court  now  constantly  exercises  over  the  equitable  interests  and  things  in 
action  of  the  debtor,  where  a  judgment  at  law  has  been  recovered,  and  proves 
unavailing  upon  a  writ  of  fieri  facias.  The  same  reason  exists,  for  aiding 
the  creditor  by  decree ;  and  surely  this  Court  will  go  as  far  in  that  ease,  as 
in  the  other,  in  order  to  compel  satisfaction  out  of  a  species  of  property 
which  cannot  be  reached  by  ordinary  execution." 
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plication  to  the  Court  far  an  order  to  compel  her  to  pay  them  Sequestration. 
(which  would  have  been  a  proper  indemnity  to  her  for  her  obedi-  N-^^s^,^x 
ence  to  such  an  order) ;  and  that,  as  they  had  omitted  to  do  that, 
she  ought  not  to  be  compelled  to  pay  the  money  over  again ;  hie 
Lordship,  however,  was  clearly  of  opinion,  that  if  it  had  not  been 
for  the  laches  of  the  plaintiffs,  in  making  their  application,  he 
should  have  held  the  arrears  of  the  annuity  liable  to  the  seques- 
tration 

The  decision  of  Lord  Langdale,  in  the  above  case,  appears  to  be  chose*  in  ac- 
in  conformity  with  that  of  Lord  Eldon,  in  Franeklyn  t>.  Colhoun  (c),  &>*• 
and  of  Lord  Lyndhunt,  in  Lord  Pelham  v.  The  Duchess  of  New- 
castle (d) ;  and  it  is  not  inconsistent  with  that  of  the  V.  C.  of 
England,  in  Johnson  o.  Chippindall  (c).  In  all  those  cases  the 
chosts  in  action  consisted  of  money  in  the  hands  of  a  third  person 
belonging  to  the  party  against  whom  the  sequestration  issued,  and 
the  party  in  whose  hands  the  money  was,  admitted  the  money  to 
he  in  his  hands  and  his  liability  to  the  party.  Thus,  in  Franek- 
lyn v.  Colhoun  (/),  Mr.  Ruckor,  in  whose  hands  the  money  was, 
had  admitted  his  liability  by  filing  a  bill  of  interpleader.  In  Lord 
Pelham  v.  The  Duchess  of  Newcastle  (g),  it  certainly  does  not 
appear,  by  the  report,  that  the  banker  consented  to  the  order;  but 
the  V.  C.  of  England,  in  Johnson  v.  Chippindall  (h),  assumes  that 
he  did,  and  his  decision  proceeded  upon  the  express  ground  that 
die  grantor  of  the  annuity,  in  that  ease,  had,  on  a  former  occa- 
sion, assented  to  a  motion,  on  the  part  of  the  plaintiff,  to  pay  the 
arrears  and  future  payments  of  the  annuity  into  Court;  and  so,  in 
Wilson  0.  Metcalfe  (f),  the  admission  by  Mrs.  Brown,  that  the 
arrears  were  due  to  the  defendant,  formed  a  material  ingredient 
both  in  the  argument  and  in  the  judgment  of  Lord  Longdate.  The 
practice,  therefore,  appears,  notwithstanding  WHson  t>.  Metcalfe, 
to  be  much  in  the  state  in  which  it  remained  upon  the  decision 
in  lohnson  v.  Chippindall,  vis.,  that  where  a  chose  in  action  is 
in  the  hands  of  a  third  party,  who  is  willing  to  abide  by  the  order  Whether  cAo- 
of  the  Court,  or  who  admits  it  to  belong  to  the  party  against  whom  oM^ssnaes.- 
the  sequestration  has  issued,  the  Court  will  consider  it  liable  to  tewd. 
the  sequestration,  and  will  order  it  to  be  paid  into  Court;  die 
(fifficulty,  with  regard  to  the  effect  of  a  sequestration  upon  a  chose 
m  action,  arises,  where  the  individual  in  whose  hands  it  is,  dis- 
putes either  the  amount  or  the  title  of  the  party  whose  property  is 

(c)  3  Swanat.  376.  (h)  Ubi  fupra. 

(d)  3  Swanst.  290,  n.  ft)  1  Bear.  963.    Vide  etiam.  Opie 
' ~  2  Sim.  55.                                     v.  Maxwell,  cited  4  Ves.742;  Lakea 

Ubi  lupra.  v.  Metea,  ib. ;  Totfc.  175.  / 

)  Ubi  supra. 
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Sequestration,  sequestered,  as  to  the  manner  in  which  the  sequestration  is  to  be 
s*^*s'm*-'  made  available  to  reach  such  property.  That  the  Court  cannot, 
in  such  a  case,  make  an  order  upon  an  unwilling  party  is  clear 
from  the  cases  above  referred  to ;  the  only  question,  therefore,  is, 
whether,  when  the  party  in  possession  of  the  chose  in  action  re- 
fuses to  admit  or  disputes  his  liability,  the  Court  will  authorize 
the  institution  of  proceedings,  either  at  Law  or  in  Equity,  for  the 
purpose  of  enforcing  the  sequestration  against  such  party :  this 
point  still  appears  to  remain  uncertain,  and  for  information  on  the 
subject  the  reader  is  referred  to  Simmonds  ».  Lord  Kinnaird  (£), 
where  all  the  authorities  which  bear  upon  the  question  appear  to 
be  collected. 
A  pension  **  *s  to  De  ODservea\  tnat  a  pension  from  the  Crown  may  be 

from  the  sequestered  (/),  but  that  the  half-pay  of  an  officer  in  the  army  or 

te^ueTtered  navy  canno*  ^  either  assigned  or  attached  («).    This  distinction 
but  not  the       arises  from  principles  of  public  policy,  which  considers  half-pay 
hatf-pay  of  an  ^  mtended  to  provide  decent  maintenance  for  experienced  officers, 
both  as  a  reward  for  their  past  services,  and  to  enable  them  to 
preserve  such  a  situation  that  they  may  be  always  ready  to  return 
into  actual  service  (n). 
o  th  hooka        The  question  whether  the  commissioners  under  a  writ  of  seques- 
and  papers  of  a  tration  upon  mesne  process  can  seize  the  books  and  papers,  &c.  of 
cOTjwration.      a  corporation,  was  discussed  in  Lowton  ©.  The  Mayor  of  Col- 
chester (0),  but  was  not  decided,  although  Lord  Eldon  expressed 
strong  doubts  as  to  the  existence  of  such  a  power. 
Sequestrators       **  appears  from  the  last-mentioned  case,  that  upon  a  comparison 
may  break       between  a  commission  of  rebellion  and  a  sequestration,  Lord  El- 
open         '      don  was  of  opinion  sequestrators   have  the  power  of  breaking 
or  open  boxes  °Pen  ^oor8  ln  tne  execution  of  their  duty;  and  in  Lord  Pelbam  r. 
or  rooms  The  Duchess  of  Newcastle  (p),  Lord  Thurlow  allowed  the  seques- 

iocked."*  t**ion  to  °Pen  boxes  and  rooms  that  were  locked,  if  the  kejs 
were  denied  them,  and  vo  schedule  the  goods  in  them,  but  to  re- 
move nothing  from  the  house  without  the  special  order  of  the 
Court. 
What  things  The  latter  part  of  the  order  in  the  above  case,  which  prohib- 
may  be  taken,  its  the  sequestrators  from  removing  any  thing  from  the  house,  is 
consistent  with  the  ordinary  practice  of  the  Court,  which,  con- 
sidering goods  taken  upon  sequestrations  on  mesne  process  as  in 

(k)  4  Yes.  735,  [Sumner's  ed.  note  derdale,  2  Anst.  533 ;  Co&yer  v.  Fal- 

(•)].  Ion,  IT.  &R.459. 

(I)  M'Carthy  0.  Goold,  1  Ball  &        (»)  Ibid. 
B.  387.  (0)  2  Mer.  395. 

\  (m)  Ibid.  Vide  etiam,  Stone  9.  Lid-       (j>)  3  Swanst.  290,  n. 
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the  nature  of  a  pledge  to  answer  the  contempt,  merely  gives  the  Sequestration, 
sequestrators  power  to  take  the  property  from  the  defendant,  and  ^^*vm^0' 
to  prevent  his  enjoyment  of  it  till  he  has  cleared  his  contempt. 
And  it  seems  that  if  the  sequestrators  take  upon  themselves  to  re- 
move the  defendant's  property,  they  will   be  liable  to  an  attach* 
ment  (q). 

If  under  a  sequestration  a  sale  is  wanted,  application  should  be  Sale  of  goods, 
made  to  the  Court  for  permission  to  sell ;  but  an  order  for  the 
sale  of  goods  taken  upon  mesne  process  will  scarcely  ever  be  made 
unless  for  the  purpose  of  raising  money  to  pay  the  expenses  of  the 
sequestration,  or  where  the  goods  are  of  a  perishable  nature,  such 
as  rents  paid  in  kind,  or  the  natural  produce  of  a  farm  (r). 

In  Wharam  v.  Broughton  ($),  Lord  Hardwicke  is  reported  to  Under  seques- 
have  said,  that  "  it  is  not  of  a  great  many  years'  standing  that  the  ^tion  on 
Court  has  ordered  goods  to  be  sold  to  satisfy  payment  after  a  de- 
cree, but  it  is  very  lately  that  the  Court  has  ordered  it  for  a  collater- 
al contempt  in  proceedings  before  a  decree,  which  the  Court  now 
does  in  aid  of  its  proceedings ;  "  from  which  it  has  been  inferred 
that  the  Court  does,  in  such  cases,  possess  the  power  of  ordering 
a  sale.  In  Hales  v.  Shaftoe  (t),  however,  Lord  Alvanley,  M.  R., 
doubted  whether  upon  mesne  process,  he  could  make  such  an  or- 
der, and  afterwards,  in  the  same  case,  Lord  Thurlow  refused  it 
(«) ;  and  the  practice  of  the  Court  seems  now  to  be  adverse  to 
directing  such  a  sale,  except  in  the  cases  above  specified  (x).  In 
confirmation  of  which  it  is  to  be  observed,  that  in  Wilcocks  v. 
Wil cocks  (y),  in  which  an  order  appears  to  have  been  made  for 
the  sale  of  commodities  seized  under  a  sequestration  for  want  of 
an  answer,  it  was  confined  to  perishable  stock  and  effects,  al- 
though the  application  extended  to  cattle  as  well  as  to  the  perish- 
able stock  (2) 

In  the  case,  however,  of  sequestrations  to  enforce  decrees  or  Under  seques 
orders,  it  seems  that  the  Court  will  not  confine  the  order  for  a  fojj^j^j 
sale  to  goods  of  a  perishable  nature ;  but,  under  such  sequestra- 
tions, the  Court  will  direct  the  sale  not  only  of  perishable  com- 

(9)  Desbrow   v.  Crommie,  Bunb.  by  Mr.  Richards,  Reg.,  that  instances 

272;  Hales  v.  Shaftoe.  1  Ves.  jun.  86.  could  be  produced  where  the  Court, 

(r)  Shaw  v.  Wright,  3  Ves.  22 ;  having  pat  sequestrators  upon  mesne 

Wilcocks  v.  Wilcocks,  Amb.  421.  process  into  possession,  acted  upon  it 

(s)  1  Ves.  179, 184.  by  paying  the  costs  out  of  the  proper- 

ft)  1  Ves.  jun.  86.  ty  seized,  directing  a  sale  for  that  pur- 

(«)  3  Bro.  C.  C.  72,  [Perkins's  ed.  pose, 
notes.]  (y)  Amb.  421. 

(x)  Vide  Knight  *.  Young,  2  Ves.        (z)  Vide   Mr.  Blunt's  edition  of 

AB.  184,  in  which  als< ...-...— 


i  also  it  was  stated    Ambler,  Vol.  I.,  421,  n.  (1). 
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Sequestration. 

Leaseholds 
cannot  be  sold 
under  seques- 
tration. 
No  sale  with- 
out previous 
order. 


Application 
for  sale,  how 
made. 


moditiee,  but  of  goods,  such  as  rents  paid  in  kind,  or  the  natural 
produce  of  a  farm  (a),  or  household  goods  and  furniture  (6). 

The  Court  will  not  sell  terms  of  years,  or  leasehold  estates,  or 
any  subject  which  passes  by  title  and  not  by  delivery,  although  it 
will  direct  the  profits  to  be  applied ;  because  sequestrators  can  give 
no  warranty  for  title,  the  property  not  being  vested  in  them  (c). 
It  is  to  be  noticed,  that  sequestrators  cannot  proceed  to  a  sale  with- 
out an  order,  upon  petition  or  motion,  of  which  notice  must  be 
given  (d). 

The  application  for  a  sale  may  be  made  either  by  motion  or  by 
petition  upon  notice  (e) ;  and  it  appears  from  the  order  in  Wiloocks 
v.  Wilcocks,  that  it  was  directed  that  the  sale  should  take  place  a£ 
ter  a  fortnight's  notice  in  the  county  paper,  and  that  the  money 
(after  reasonable  expenses  deducted,  to  be  ascertained  by  affidavit 
of  the  sequestrator)  should  be  paid  into*the  Bank  to  the  credit  of 
the  cause  (/). 


Effect  of  se- 
questration 
upon  lands. 


Sequestrators 
may  enter  into 
lands,  whether 
freehold  or 
copyhold. 


Tenants  will 
be  ordered  to 
attorn. 


Besides  the  effect  which  a  sequestration  has  upon  the  goods  and 
chattels  of  the  defendant,  the  writ,  as  we  have  seen,  authorizes  the 
sequestrators  to  enter  upon  all  messuages,  lands,  tenements,  and 
real  estates,  and  to  collect,  take  and  get  into  their  hands  the  rents 
and  profits  thereof. 

Under  this  authority  the  sequestrators  may  enter  into  the  posses* 
sion  of  such  parts  of  the  defendant's  real  estate  as  are  in  his  own 
occupation,  whether  freehold  or  copyhold  (g)>  They  may  also  en- 
ter into  the  receipt  of  the  rents  and  profits  of  suoh  estates  as  are 
in  the  occupation  of  tenants.  There  appears  to  have  been  former- 
ly some  doubt  whether,  upon  a  sequestration  on  mesne  pr$cesst  the 
Court  would  order  the  tenants  upon  the  land  to  attorn  to  the  se- 
questrators. The  doubt  arose  in  consequence  of  the  decision  re- 
ported to  have  been  pronounced  in  Rowley  v.  Ridley  (*),  in  which 
it  is  stated  that  the  Lords  Commissioners  of  the  Great  Seal  had 


(a)  Shaw  v.  Wright,  3  Ves.  22. 

(b)  Mitchell  v.  Draper,  9  Ves.  208 ; 
Cane  v.  Smith,  3  Bro.  C.  C.  362. 

(c)  Ibid.  Sutton  v.  Stone,  1  Dick. 

(d)  Mitchell  v.  Draper,  9  Ves.  208. 
(c)    Ibid.    Wilcocks  v.  Wilcocks. 

Amb.  421. 

(/)  Lib.  Reg.  1761,  B.  fo.  340, b. ; 
Blunt's  Ambler,  421,  n. 

(g)  1  Barnard.  431 ;  Coulstoa  t. 
Gardiner,  2  Cha.  Ca.  76 ;  3  Swanst. 


279,  n.  S.  C.  In  The  Marquis  of 
Caermarthen  v.  Hawson,  the  Court 
of  Exchequer  appears  to  hive  doubted 
whether  they  could  rerire  a  seques- 
tration against  the  heir  to  copyhold 
lands,  on  account  of  the  difficulty  of 
compelling;  the  lord  to  admit  the  se- 
questrators, and  also  by  reason  of  the 
lord's  right  to  the  fine,  &c,  3  Swan. 
398,  n. 
(a)  2  Dick.  62*. 
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ordered  tenants  to  attorn  to  sequestrators  upon  mesne  process,  but  Sequestration, 
that  Lord  Thurlow  had  afterwards  refused  to  enforce  that  order.  >*^~N/*W' 
It  seems,  however,  from  the  statement  of  that  case  by  the  Solici- 
tor-general (t),  in  Simmonds  v.  Kinnaird  (&),  that  Mr.  Dickens's 
report  is  erroneous,  and  that  the  ground  upon  which  Lord  Thur- 
low had  refused  the  order  had  been  mistaken.     It  appears  from  Attornment  of 
that  statement,  as  well  as  from  the  note  of  the  case  in  Lord  Col-    nuk 
Chester's  manuscripts  (/),  that  Lord  Thurlow  was  of  opinion  that 
such  an  order  could  be  made,  although,  under  the  circumstances 
of  that  particular  case,  the  application  was  premature,  having  been 
made  before  the  sequestration  was  returned  (i»). 

The  sequestrators  upon  entering  upon  a  defendant's  estate  should  Notice  to  ten- 
serve  the  tenants  in  possession  with  a  notice  in  writing  to  attorn  *?*  ^  ^^. 
and  pay  their  arrears  and  growing  rents  to  them,  which  may  be  questrator. 
done  either  personally,  by  the  person  serving  the  tenant  and  at  the 
same  time  showing  him  the  sequestration  under  seal,  or  by  leaving 
the  notice  at  his  dwelling-house  with  some  of  his  family,  together 
with  a  copy  of  the  sequestration,  and  showing  the  original  writ  to 
the  person  served  (n). 

If  the  tenant  refuse  to  attorn,  the  proper  course,  according  to  Proceedings 
Lord  Thurlow's  opinion  in  Rowley  v.  Ridley,  is  to  cause  the  se-  nfawz  to  at- 
questrator,  before  the  motion  is  made,  to  make  a  return  of  the lorn- 
names  of  the  tenants,  and  of  their  refusal  to  attorn,  and  then  to 
move,  upon  notice  to  the  tenants,  that  they  may  be  ordered  to  attorn 
and  pay  their  rents  to  the  sequestrators  (o).    This  order  should  be 
made  upon  the  tenants  by  name,  and  not  upon  the  tenants  of  the 
defendant  generally  (p). 

We  have  seen  before,  that  sequestrators  may  take  possession  of  Authority  to 
lands,  &c,  in  the  defendant's  own  occupation.    It  seems  also,  that  toqiet  or  jet 
where  the  sequestration  is  for  the  non-performance  of  a  decree,  lands,  when 
the  Court  will,  upon  proper  application,  give  them  authority  to  set  &iyen* 
and  let  the  property  (q) ;  but  no  such  authority  will  be  given  where 
the  sequestration  is  upon  mesne  process  (r). 


(i)  Lord    Redesdale,  then  Six  J.        (n)  Vide  Shaw   v.  Wright,  Reg. 
Mitford.  Lib.  1795,  B. 

(©)  4  Ve 
n.  (ft) ;  vid< 
163. 
(p)  Anoi 
(a)  Neah 
the  sequestrators,  unless  they  have  304,  n.  (c)  ;  Harvey  v.  Harvey,  2  Ch. 
received  possession  from  them    See    Rep.  49. 

Cornish  v.  Searell,  8  Barn.  &  Cres.        (r)  Ray  v. ,  3  Swanst,  306,  n. 

475.     Qiaere,  whether  this  will  apply    (a). 


mora.  lud.  iyud,  b. 

(k)  4  Ves.  735,  738.  (©)  4  Ves.  738;  3   Swanst.  306, 

(0  3  Swanst.  306,  n.  (A)  S.  C.  n.  (ft) ;  vide  etiam,  anon.  2  Cha  Ca. 

(m)  It  seems  that  at  law,  notwith-  163. 

standing  attornment,  tenants  holding  (p)  Anon.  2  Cha.  Ca.  163. 

under  leases  may  dispute  the  title  of  (a)  Neale   v.  Beating,  3  Swanst. 


to  tenants  at  will  ? 

106* 
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Sequestration.     £  fraudulent  alienation  of  property  will  not  prevent  the  efiectof 

^^^T^^  a  sequestration  (t) ;  and  where,  upon  a  motion  for  a  writ  of  assist* 

fraudulent       *nee  to  enforce  an  injunction  to  put  sequestrators  into  pooneoiriaa 

alienation.        0f  |oe  house  and  goods  of  the  defendant,  the  defendant  alleged 

that  he  had  assigned  the  house  and  goods  to  A.  B.  for  a  valuable 

consideration,  it  was  ordered  that  A.  B.  should  be  examined />r* 

i*tercsse  sua,  unless  he  showed  cause  to  the  contrary  at  the  next 

seal(«). 

Sequestrators       Sequestrators  are  accountable  for  all  that  tfaey  receive,  and  are 

count. to  a°      ^oun<*  fram  tune  *°  tims  to  BAak^  returns  to  the  Court  of  what 

comes  to  their  hands  under  the  sequestration  (x). 
Application  of     Upon  the  sequestrators  returning  that  they  here  money  in  their 
money,  when  possession,  the  Court  will,  upon  appplication,  order  it  to  be  paid 
^e^l""*      into  the  name  of  the  Accountentrgeneral,  to  the  credit  of  the 
cause,  and  invested.    Thus,  in  Howell  n.  Lord  Coningsby  (?),  an 
order  was  made,  upon  the  return  of  a  sequestration  for  want  of 
appearance,  that  the  costs  should  be  taxed  and  retained  by  the 
sequestrators  out  of  the  money  received  by  them,  and  that  the 
rest  should  be  brought  into  Court    Where  the  money  is  inCourt 
it  must,  as  we  have  seen,  remain  there  till  the  defendant  has  ap- 
peared or  answered  and  cleared  his  ^cNatempt^  when,  whatever  has 
been  seized  by  virtue  of  the  sequestration  will  be  accounted  ibr 
and  paid  him,  after  deducting  therefrom  the  costs  of  his  eon- 
tempt  (z). 
When  for  non-     Where  however  the  sequestration  is  for  nonperformance  of  a 
performance  of  decree,  the  proceeds  are  applicable  to  the  payment  of  the  deaund 
a   ecree.  ^  ^  ^  g^gg^^g  ought  not  so  to  a$ply  them  of  their  on* 

authority  ;  they  ought  to  bring  the  money  arising  from  the  pay- 
ment of  rent  or  otherwise  into  Court,  which  they  may  obtain  Jeate 
to  do  by  petition  or  motion,  -and  the  party  under  the  deciee, 
who  is  desirous  of  having  the  sequestered  property  affiled  in 
satisfaction  of  his  demand,  must  apply  to  the  Court  for  that  pur- 
pose (6). 
Writ  of  assist-  It  is  said  that  a  receiver  being  truly  and  properly  the  hand  of 
ance.  the  Court,  the  Court  w31  put  him  possession,  in  a  summary  way, 

(0  Collision   «.  Gardiner,  2  Ch.        (x)  Desbrow  «.  Otooafe,  Bonb. 

Ca.  43;  3  Swanst.  279,  n.  8.  C  ;  872;  and  see  post,  1306. 
Witham  «.  Bland,  ib.  977,  n.  (a)  ;        (y)  I  Fowl.  Efc.  Pr,  ML 
Bird  ».  Littlehales,  ib.  209,  n.  (a) ;        (*)  Ante. 
Hamblin  *.  Ley,  ib.  301,  n.  (a).  («)  Dark  «.  DavM  Attufc*. 

(«)  Bird  v.  Littlehales,  nbi  sapia.        (6)  1  Kev.  *  Mia.  *& 
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and  order  the  tenants  to  attorn  to  htm,  end  will  great  hiia  *  writ  Seojoaatratioe. 
of  assistance,  without  in  the  first  ease  awarding  an  injunction  for  ^-^^^^^^ 
the  possession  (c),  which  in  other  cases  is  the  usual  process  (rf).  Whether  it 
To  this  esse  (he  learned  anther  of  the  Treatise  on  the  Forma  of  wMottTJfre- 
Decrees  in  thk  Court  subjoins  a  yeans,  "  Whether  the  iihe  order  vious  injunc- 


would  not  he  made  in  the  oase  of  a  sequestrator  !  "  and  in  cat-  UoB* 
loboration  of  his  eonjeotiire,  it  may  he  added,  that  in  Mr.  Few* 
la's  Practice  of  the  Count  of  Exchequer  (e),  there  occurs  the 
form  of  a  writ  of  assistance  to  sequestrators,  which  appears  to 
have  been  taken  from  one  acteally  issued.  There  can  be  little 
doubt,  therefore,  that,  according  to  the  practice  of  the  Eidb*> 
ener,  such  a  writ  might  have  been  issued ;  and  there  appears  no 
reason  why  a  similar  practice  should  not  exist  in  the  Court  of 
Chancery.  In  Bird  v.  Littlehales  (/),  however,  it  appears  that, 
previously  to  the  issuing  of  the  writ  of  assistance,  an  injunction 
had  been  issued  to  the  defendant  to  deliver  possession  to  the  so- 
oneetrajtors  (1). 

It  is  clearly  a  contempt  of  the  Court  to  disturb  sequestrators  Contempt  by 
ha  their  possession  of  property  taken  under  the  sequestration  (g) ;  ^e^^ae" 
and  where  sequestrators  have  been  forcibly  dispossessed,  die  Court 
will  award  an  injunction  to  compel  the  restitntion  to  them  of  that 
of  which  they  have  been  < 


With  respect  to  the  tone  from  which  lands  are  considered  to  ha  From  what 
_         _  _  _  ,        time  Ifrnrif  are 

bound  by  a  sequestration,  so  as  to  adect  a  conveyance  pendente  liabje  umjer  a 

Ute,  the  rule  appears  to  be  that,  where  the  lands  or  the  profits  of  sequestration, 

lands  are  the  subject  of  the  suit,  tine  title  is  bound  from  the  filing  "JJ££i2? 

of  the  hill,  and  every  purchaser  pendente  Ute  comes  in  at  his  peril, 


though  he  paid  a  bona  fide  consideration  (h)  (2)  ;  but  i 
the  suit  is  for  a  personal  demand,  the  land  is  not  liable  till  aeques* 


(c)  Sharp  v.  Carter,  3  P.  Wms.  379.  Lord  Pelham  v.  The  Duchess  of  New- 

If)  Ibid.  noUi.  castle,  3  Swanst.  290,  n. 

{*)  Voi.  1. 161.  (h)  Crofts  ».  Oldfield,  3  Swaast. 

?/)  3  Swan.  299,  n.  (oj.  278,  n. ;  Bird  v.  Littlehales,  ib.  299 ; 

ifr)  Angel  v.  Smith,  9  Ves.  336 ;  Self  v.  Madox,  1  Vera.  459. 

S)  See  Brown  v.  Cuffe,  1  Hogan,  145. 
i  Valentine  v.  Teller,  1  Hopk.  422,  it  was  held,  that  there  is  no  sufficient 
reason  *fbr  the  injunction.  The  writ  of  assistance  is  to  be  considered  as  the 
only  necessary  process  of  the  Court,  for  giving  possession  of  land,  which 
has  been  the  subject  of  adjudication.  See  Ludlow  v.  Lansing,  1  Hopk. 
231  -,  Kershaw  v.  Thompson,  4  John.  Ch.  €09}  Wallen  v.  Williams,  7 
Cranch,  602 ;  Garretson  v.  Cole,  1  Har.  &  John.  370;  Devaucene  *.  De- 
vaucene,  1  Edw.  272. 
(2)  See  Atlas  Bank  v.  Kahant  Bank,  23  Pick.  489.  490. 
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Sequestration,  tration  (t)  :  and  so  where  an  account  of  profits  is  decreed  against 
^^^y^^^  a  trustee  of  land,  by  way  of  execution  of  a  trust ;  there  the  per- 
son only  is  charged  for  breach  of  trust  in  not  applying  the  profits, 
and  the  land  is  not  charged  but  while  in  the  hands  of  the  trustee, 
nor  then  either,  till  sequestration  issued,  so  that  purchasers  before 
sequestration  are  free  (k).    It  is  to  be  observed,  however,  that 
even  where  lands  are  collaterally  charged  by  a  sequestration,  as 
in  the  latter  case,  a  voluntary  conveyance,  executed  before  the 
sequestration  issued  for  the  purpose  of  defeating  it,  will  not  have 
that  effect  (Z) ;  and  that,  in  Witham  v.  Bland  (»),  where  a  per- 
sonal decree  had  been  made  against  the  father,  upon  which  a  se- 
questration issued,  Lord  Nottingham  revived  the  sequestration 
against  the  son,  who  was  also  the  heir  ;  because  he  did  not  claim 
as  heir,  but  under  a  voluntary  conveyance,  executed  before  the 
sequestration,  to  defeat  the  decree.     Witham  v.  Bland  (*),  after- 
wards, as  it  appears,  came  again  before  Lord  Nottingham,  when 
the  son  set  up  another  case,  that  is  to  say,  that,  in  the  year  1653, 
a  feoffment  was  made  to  the  use  of  the  father  for  life,  with  re- 
mainder to  the  son  in  tail,  with  power  of  revocation,  but  no  new 
power  of  limitation,  reserved  ;  and  that,  afterwards,  anno  1608, 
(two  years  after  the  sequestration,)  the  first  settlement  was  revok- 
ed, and  new  uses  were  limited  again  to  the  son  ;  upon  this  state 
of  the  case  his  Lordship  held,  that  the  sequestration  had  been  de- 
feated by  the  revocation  and  new  limitation  of  uses,  and  discharg- 
ed the  writ  (o). 
Effect  upon  With  reference  to  this  subject,  it  is  to  be  remarked,  that  a  se- 

**    '  questration  binds  from  the  time  of  awarding  it,  and  not  from  the 

time  of  executing  it  or  of  its  being  laid  on  by  the  Commissioners 
(p),  and  that  it  affects  copyhold  as  well  as  freehold  lands  (q). 


Order  for  ex-        The  proper  course  to  be  pursued  by  any  person  who  claims  ti- 

SS^wwfl  n2flu°  ^e  to  *"  estate  or  other  ProPerty  sequestered,  whether  by  mortgage 
or  judgment,  lease  or  otherwise,  or  who  has  a  title  paramount  to 

(t)  Bird  v.  Littlehales,  ubi  supra ;  (n)  Ibid.  277,  984,  n. 

Hamblyn  v.  Ley,  ib.301,n.;  1  Dick.  (o)  Vide  Johnson  «.  ChippindiU, 

94,  S.  C. ;  and  vide  Coulston  v.  Gar-  2  Sim.  55,  where  a  releue,  by  a 

diner,  ib.  279,  n.  grantee  of  an  annuity  to  the  grantor 

(£)  Crofts  v.  Oldfield,  ubi  supra,  after  sequestration,  was  held  to  be 

(Z)  Coulston  v.  Gardiner,  ubi  su-  good, 

pra;  Bird  v.  Littlehales,  ubi  supra;  (p)  Burdett  v.  Rockier,  lVern.  58. 

Hamblyn  v.  Ley,  3  Swanst.  301.  (q)  Coulston  v.  Gardiner,  ubi  su- 

(m)  Ibid.  276,  n. ;  vide  etiam  Lang-  pra ;  vide  etiam  Marquis  of  Caermar- 

ley  v.  Bredon,  cited  ibid.  284,  n.  then  v.  Hawson,  3  Swanst  294,  n. 
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the  sequestration,  is  to  apply  to  the  Court  to  direct  the  plaintiff  to  8©qoe«tr*ti©n. 
exhibit  interrogatories  before  one  of  the  Masters,  in  order  that  N*^^v"^-' 
the  party  applying  may  be  examined  as  to  his  title  to  the  estate  (r). 

An  examination  of  this  sort  is  called  an  examination  pro  inter- Obtained 

esse  suo,  and  an  order  for  such  an  examination  may  be  obtained  JJ TJ^^jtT 
by  a  party  interested,  as  well  where  the  property  consists  of  goods  of  real  estate, 
and  chattels  or  personalty,  as  where  it  is  real  estate  (s).  Thus  in 
Martin  v.  Willis  (t),  a  person  claiming  title  to  goods  seised  under 
a  sequestration  obtained  an  order  that  the  party  prosecuting  it 
might  exhibit  interrogatories  against  him  to  examine  him  pro  inter- 
esse  suo,  and  in  the  mean  time  that  the  goods  might  be  restored 
to  him  on  his  giving  security. 

An  order  for  the  examination  of  a  party  pro  interesse  suo  may 
be  obtained  as  a  matter  of  course  by  the  party  claiming  (a),  but 
it  cannot  be  granted  till  after  the  sequestrators  hare  made  a  re* 
turn,  because,  till  then,  it  cannot  appear  to  the  Court  what  is  se- 
questered (a). 

The  application  may  be  made  either  by  motion  or  petition  (6).  How  order 
If  made  by  the  former,  it  should  be  supported  by  affidavit,  stating  £™ SJTSttr- 
the  facts  under  which  the  claim  arises.      If  made  by  the  latter,  we  suo  ob- 
the  petition  ought  to  state  the  circumstances  of  the  case.      In tained- 
Lord  Pelham  0.  The  Duchess  of  Newcastle  (c),  upon  Lady  Henri- 
etta Holies  moving  that  she  might  be  admitted,  by  guardian,  to 
be  examined  pro  interesse  suo,  touching  money  in  a  banker's  hands, 
and  other  things  sequestered  upon  process  against  a  party  in  the 
cause,  she  was  directed  to  put  her  suggestions  into  an  order,  and 
to  specify  what  she  claimed  title  to,  and  how,  and  the  banker  was 
ordered  to  give  the  plaintiff  a  copy  of  the  account  on  which  the 
balance  in  his  hands  that  was  sequestered  arose,  to  the  end  that 
the  plaintiff  might  Hie  better  know  how  to  form  proper  interroga- 
tories. 

(r)  The  mode  of  proceeding  is  the  6  July,  1739,  which  was  settled  by  the 

same  where  the  property  is  in  the  pos-  Court. 

session  of  a  receiver,  Anon.  6  ves.  («)  Lord  Pelham  9.  The  Dockets 

28T;   Angel  e.  Smith,  9  Yea.  396;  of  Newcastle,  3  Swant.  890. 

Brooks  v.  Greathed,  1  J.  &  W.  178.  (a)  Lord  Pelham  v.  The  Duchess 


(#)  Lord  Pelham  v.  The  Duchess    of  Newcastle,  3  Swanst.  390. 
weastle,  3  Swanst.  390,  n.  (b)  Hunt  v.  Priest,  3  Diok. 

In  Scaoo.  10  May,  1745.    Vide        (c)  3  Swanst.  390.    It  is  to  be  ob- 


of  Newcastle,  3  Swanst.  390,  n.  (b)  Hunt  v.  Priest,  3  Dick.  540, 

(I)  In  Scaoo.  10  May,  1745.    Vide        (c)  3  Swanst.  390.    It  is  to  be  < 
1  Fowl.  Ex.  Pr.  160,  where  it  is  stated    served  that  this  was  a  sequestration 


that  this  order  was  directed  by  the    for  not  obeying  an  order.    Vide 
Court  to  be  made,  similar  to  that  in    the  observation  of  the  V.  C.  of  Eng- 
Mackensie  v.  The  Marquis  of  Powis,    land  upon  this  ease,  in  Johnson  «. 

Chippindall,  3  Sim.  55. 
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Sequestration- 

Aa  to  whether 
an  order  to  ex- 
amine pro 
inUrusesuo 
can  be  ob- 
tained by 
plaintiff. 


Injunction  to 
restrain  pro- 
ceedings at 
Law  against 
sequestrators. 


Some  doubt  appears  to  exist  as  to  whether  a  plaintiff  can  com- 
pel a  claimant  to  be  examined  pro  interesse  suo ;  and  in  Kaye  v. 
Cunningham  (d),  Sir  J.  Leach,  V.  C,  said  that  the  Court  has  no 
authority  to  compel  a  party  to  be  so  examined,  and  that  such  an 
order  could  only  be  made  upon  the  application  of  the  party,  or 
with  his  consent.  But  in  Bird  v.  Littlehales  (e)  an  order  appears 
to  have  been  made  for  a  person  to  be  examined  pro  interesse  suo, 
on  the  application  of  the  plaintiff,  and  similar  orders  were  pro- 
nounced in  Hamlyn  v.  Lee  (/),  and  in  Johnes  v.  Claughton  (g). 
In  the  two  last  cases  the  parties  claiming  the  property  had  com- 
menced ejectments  to  recover  the  possession  of  it,  and  it  formed 
part  of  the  orders  that  they  should  be  restrained  from  proceeding 
in  such  actions ;  but  in  Bird  v.  Littlehales  no  ejectment  had  been 
commenced,  but  the  order  was  made  in  consequence  of  the  de- 
fendant's counsel  having  stated,  in  answer  to  an  application  for  a 
writ  of  assistance,  that  the  defendant  had  assigned  the  property 
for  a  valuable  consideration  to  A.  B.,  whereupon  the  Court  direct- 
ed that  A.  B.  should  be  examined  pro  interesse  suo,  unless  he 
showed  cause  to  the  contrary  afcthe  next  seal ;  it  was  also  order- 
ed that  the  defendant  should,  within  two  days,  give  the  plaintiff 
notice  of  A.  B.'s  place  of  abode  (A). 

From  the  above  cases  of  Hamlyn  o.  Lee  and  Johnes  p.  daagfa- 
ton,  it  appears  that  where  sequestrators  or  a  receiver  are  in  the 
possession  of  property  belonging  to  a  defendant,  and  a  party 
claiming  that  property  adversely  to  the  defendant  brings  an  action 
of  ejectment  against  the  sequestrators  or  receiver,  for  the  purpose 
of  enforcing  his  claim,  the  Court  will  interfere  by  injunction  to 
prevent  the  party  claiming  from  proceeding  with  the  ejectment ; 
for  although  the  Court  will  sometimes  permit  the  party  to  proceed 
at  Law  against  the  sequestrators  or  receiver,  where  a  matter  is  in 
a  fit  state  for  the  right  to  be  ascertained  by  a  trial  at  Law  (i), 
such  a  proceeding  cannot  be  adopted  unless  the  permission  of  the 
Court  has  been  first  obtained.  This  was  settled  in  Angel  p.  Smith 
(4),  where  the  rule  was  laid  down,  both  with  respect  to  receivers 
and  sequestrators,  that  their  possession  is  not  to  be  disturbed  with- 
out leave  (/). 


(d)  5  Mad.  406. 

(tj  3  Swanst.  299,  300,  n.  (a). 

7j)  Seton  on  Decrees,  413. 

(g)  Jac.  573. 

(A)  Reg.  Lib,  A.  1742,  fo.  187. 

(j)  Attorney-general  v.  Mayor  of 


Cbventry,  1  P.  Wma.  308 ;  Anon.  6 
Ves.  288;  Angel  t>.  Smith,  9  Vm. 
335;  Brooks  v.  Greathed,U.&W. 
178. 

(k)  Ubirapra. 

(0  Brooks  v.  Greathed,  supra. 
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It  has  sometimes  happened  that  where  a  party  claiming  a  legal  Sequestration, 
right  to  property  sequestered  has  made  an  application  to  be  exam-  ^^^^^ 
ined  pro  interesse  suo,  the  Court,  instead  of  the  order  prayed,  has  Court  will  in- 
given  the  party  leave  to  try  his  title  at  Law,  either  by  ejectment  or  stead  of  an 
in  such  other  manner  as  may  be  necessary,  for  the  purpose  of  de-^^jr^ 
ciding  the  point  (m)  ;  and  sometimes  the  Court,  without  directing  suo,  direct  a 
either  an  examination  pro  interesse  suo  or  a  trial  at  Law,  has  at  te     at     w  * 
once  referred  it  to  the  Master  to  inquire  whether  the  party  claim-  JTi1rc^I^e. 
ing  is  entitled  to  any  interest  in  the  property  ;  and  where  the  right 

of  the  party  has  been  clear  and  undisputed,  the  Court  has  at  once  °f  will  order 

,     f         ,      .    i  .    .    i    «*      •  i  -it.  claim  to  be  sat- 

made  the  order  in  his  behalf,  without  either  directing  an  examma-  ^d  at  once. 

tion  pro  interesse  suo,  or  referring  it  to  the  Master  to  inquire  into 

the  existence  of  the  right  (it). 

But,  in  genera],  where  personal  property  belonging  to  a  third  Personal  prop- 
person  has  been  sequestered,  the  Court  will  not  make  an  order  for  sequestrators 
its  restoration  uponr  affidavit,  but  will  direct  the  party  to  be  exam-  delivered  up  to 
ined  pro  interesse  suo  (o)  ;  the  Court  has,  however,  ordered  the  giving  secu- 
poasession  of  the  property  claimed  to  be  delivered  up  to  the  claim-  rity. 
ant,  upon  his  entering  into  good  and  sufficient  security  to  restore 
it  in  case  the  decision  upon  his  claim  should  be  against  him  (p). 
In  the  recent  case  of  Empringham  v.  Short  (q)9  the  sequestrator  Proceeding! 
took  possession  of  property  which  was  claimed  by  a  third  person ;  tereJ  pj£2ert£ 
and  Sir  J.  Wigram,  V.  C,  had  thereupon  occasion  to  investigate  *>  claimed  by  a 
the  practice  of  the  Court  in  trying  the  rights  of  parties  under  se-         pewon. 
questrations.     He  came  to  the  conclusion,  that  it  is  perfectly  clear 
that  in  such  cases  the  Court  exercises  a  discretion.     "  Where  the 
case  has  been  considered  to  admit  of  no  doubt,  the  Court  has  de- 
termined it  without  a  reference  to  the  Master.    In  some  cases  the 
Court  has  ordered  the  parties  to  bring  an  ejectment ;  in  other  cases, 
where  the  sequestrator  has  found  a  person  in  possession  of  the 
property,  the  Court  has  ordered  a  writ  of  assistance  to  issue,  un- 
/ 

(m)  Attorney-general  v.  Mayor  of  aented  by  the  parties,  praying  that 
Coventry,  1  P.  Wins.  308;  Walker  v.  they  may  be  examined  pro  interesse 
Bell,  2  Mad.  21.  Tbe  report  of  this  suo.  Reg.  Lib.  1814,  B.  1349  (b) ; 
case  is  confined  to  what  took  place  vide  etiam,  Brooks  v.  Greathed,  1  J. 
upon  the  presentation  of  a  petition  to    &  W.  178. 

confirm  the  Master's  report,  made  in        (n)  Dixon  v.  Smith,  1  Swan.  457 ', 
purs  Dance  of  a  previous  order  of  the    see  also  Dickinson  v.  Smith,  4  Mad. 
20th  of  April,  1815,  whereby  it  was    177 ;  Attorney-general  v.  Mayor  of 
referred   to  the  Master  to  inquire    Coventry,  1  P.  Wms.  308. 
whether  the  parties  claiming  were        (o)  Lord  Pelham  v.  The  Duchesa 
mortgagees  of  the  property  seques-    of  Newcastle,  3  Swanst.  290,  n. 
tered,  <fcc.     Upon  reference  to  the        (p)  Wharam  v.  Broughton,  1  Ves. 
Registrar's  book  it  appears  that  such    180. 
order  was  made  upon  the  hearing  of       (q)  3  Hare,  461. 
two  petitions,  which  had  been  pre- 


1272  Of  Deems. 

Sequestration,  less  the  party  submitted  to  come  in  and  be  examined  pro  imtatsse 
V^^N'~*-'  wo.    The  Court  sees  what  is  necessary  to  be  done  in  order  to  try 
a  question  of  right,  and  it  then  puts  it  in  the  way  of  trial."    In 
the  case  before  him,  after  an  examination  of  the  evidence  upon 
which  the  Master  had  proceeded,  he  determined  that  the  proper 
mode  of  trying  the  question  was  by  an  issue,  which  was  accord- 
ingly directed. 
fjjftffjyi^*      ^  in£ant  mav  **  admittcd  to  b*  examined  pro  intartssc  sm  by 
guardian.         guardian  (r) ;  and,  as  we  hare  seen,  a  person  may  be  admitted  to 
make  out  his  claim  by  means  of  such  an  examination  m  forma 
pauperis  (i). 

wh?chWinte^o-  ^  a11  °rderB  **  the  Plaintiff  to  elMnine  *  Party  J**  infefvssc 
gatories  should  stfOf  there  should  be  a  time  limited  within  which  the  interrogatories 
be  exhibited.  muit  ^  exhibited  (*).  The  interrogatories  must  be  settled  by  the 
Master  (u)f  and  if  the  claimant,  after  the  interrogatories  hare  been 
exhibited  and  settled,  neglect  to  put  in  his  examination,  the  Court 
will  order  him  to  do  so,  and  to  procure  the  Master's  report  within 
a  time  specified  (*)• 

Proceeding  when  the  examination  has  been  put  in,  the  plaintiff,  if  he  di* 

where  examin-  .  _  _„*   ,       *  ,.,..„. 

ation  is  dis-      putes  its  truth,  must  reply  to  it    If  it  be  not  replied  to,  it  will  be 

puted.  conclusive  (y),  and  the  claimant  may  then  apply  for  a  reference 

to  the  Master  to  look  into  the  interrogatories  and  the  extenuation, 

and  to  certify  whether  the  claimant  has  made  out  a  tide  or  not  (s). 

If  the  examination  is  replied  to,  leave  will  be  given  to  either 

party  to  examine  witnesses,  and  this  will  be  done  by  order,  made 

upon  motion,  without  notice  (a).    Where  the  witnesses  are  re»- 

When  examin-  ^mi  above  2©  miles  from  London*  h  may  also  form  part  of  tie  or* 

ation  pro  inter'  J  *^ 

esse  suoisre-    der,  that  the  party  applying  for  leave  lo  examine  witnesses  may 

plied  to.  ta^e  out  a  commission,  in  which  the  other  may  join  if  he  thinks 

fit  (6).    Where  the  witnesses  are  in  London,  or  within  20  miles  of 

it,  the  examination  must  he  before  the  Examiners. 

(r)  Lord  Pelhatn   v.  Duchess  of  crees,  415;   1  Dick.  94,  8.  C;  3 

Newcastle,  3  Swanet.  290,  n.  Swan.  391, 8.  C. ;  Bowles  v.  Parma, 

(»)  Ante,  42.  1  Dick.  143.    In  Fawcett  v.  Fomer- 

(t)  Hunt  v.  Priest,  8  Dick.  540.  It  gill,  1  Dick.  19,  it  appears  that,  after 


is  presumed  that  if  the  interrogatories  a  reference  made  to  toe  Matter  to  eer- 
are  not  exhibited  within  the  time  tfcfy  what  proof  the  claimants  had 
specified,  the  Court  will,  upon  appli-  made  of  their  right,  upon  which  the 
cation,  suspend  the  sequestration  as  Master  had  reported,  the  Court  upon 
far  as  relates  to  the  interest  of  the  the  report  coming  on  to  be  heard,  ox- 
claimant,  dered  foe  plaintiff  to  reply  to  the  ex- 
t  Bowles  v.  Parsons,  1  Dick.  142.  animation. 
Cooper  v.  Thornton,  ibid.  78.  (a)  Rowley  v.  Ridley,  3  Swan, 
Attorney -general  v.  The  Mayor  368.  n. 
▼entry,  3  Swan.  311,  n.  (ft)  Faweett  v.  ftthergffl,  1  Dick. 
(z)  Hamlyn  v.  Lee ;  Seton  on  De-  19. 
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When  the  commission  is  returned,  or  the  witnesses,  if  there  is  Sequestration, 
no  commission,  have  been  examined,  publication  passes  by  or-  ^^^Y^^ 
der  (c) ;  an  order  is  then  made  to  refer  it  to  the  Master,  to  look  examine  wit- 


into  the  examination  and  depositions,  and  to  certify  whether  the ] 
claimant  hath  made  out  any  and  what  interest  in  the  premises,  or  Subsequent 
in  any  and  what  part  thereof  (J). 

When  the  Master  has  made  his  report,  it  should  be  confirmed  Matter's  re* 
by  orders  nisi  and  absolute ;  and  it  seems  that  it  is  a  report  to  *°  ereon- 
which  exceptions  will  lie  (e). 

Upon  the  hearing  of  the  report,  or  the  exceptions  thereto,  the  Order  of  the 
Court  may  either  make  a  final  order  (/*),  or  send  it  back  to  the  Court. 
Master,  to  make  further  inquiries,  or  to  compute  principal  and  in-  2jarinrpon 
terest  upon  the  amount  due  to  the  claimant  (g).    If  it  is  sent  back 
to  the  Master,  it  may,  if  necessary,  be  heard  upon  further  direc- 
tions (h). 

When  it  appears  that  a  party  who  has  been  examined  pro  inter-  Discharge  of 
esse  suo,  has  a  plain  title  to  the  property,  and  is  not  affected  by  the  te(l,ie,trat1011- 
sequestration,  then  it  is  to  be  discharged  against  him,  with  or  with- 
out costs,  as  the  Court  shall  determine  upon  the  circumstances  of 
the  case,  and  so  vice  versa  (•). 

A  sequestration  on  mesne  process,  like  other  processes  of  con-  Sequestration 
tempt,  may  be  discharged  upon  the  party  clearing  his  contempt on  ^Mmuw- 
and  paying  the  costs  incidental  thereto  (k)  ;  but  if  the  bill  has  charged, 
been  taken  pro  confesso  and  a  decree  made  ad  computandum,  the 
Court  will  not  discharge  the  sequestration  on  payment  of  the  costs 
of  the  contempt  only,  but  will  keep  it  on  foot  as  a  security  to  the 
plaintiff  for  the  defendant's  accounting  (2) :  whether  it  can,  in 
such  case,  be  made  the  means  of  enforcing  the  payment  of  the 
final  balance,  by  the  plaintiff's  presenting  a  petition  (to  come  on 
with  the  cause  for  further  directions),  that  the  sequestrators  may 
account  and  pay  the  balance  in  their  hands  into  Court,  has  been 
before  discussed  (m).  It  is  to  be  observed,  that  where  a  decree  to 
account  has  been  made  upon  taking  the  bill  pro  confesso  against 
a  defendant,  who  has  appeared  but  not  answered,  he  may,  upon 
motion,  obtain  leave  to  attend  the  Master  for  the  purpose  of  being 
examined,  and  have  the  sequestration  taken  off  upon  his  paying 

(c)  Hunt  v.  Priest,  2  Dick.  541.  (g)  Hamblin  v.  Lee,  ubi  supra. 

U)  Ibid.  (A)  Ibid. 

?•)  Empringfaam  v.  Short,  3  H.  (%)  Gilb.  For.  Rom.  81. 

461;  but  see  Cooper  v.  Thornton,  1  (*)  1  Turn.  &  V.  124. 

Dick.  73 ;  Hamlin  v.  Lee,  1  Dick.  94.  0)  Ante,  1268. 

(/)  Cooper  v.  Thornton,  ubi  sup.  (m)  Ante,  1259. 
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Sequestration.  to  the  plaintiff  the  coats  of  the  suit,  including  the  costs  of  the  con- 
tempt and  of  the  application  (ft). 
Discharged  »y  Where  sequestrators  are  in  the  possession  of  lands  or  tenements 
the  appoint-  fa  question  in  the  cause*  the  appointment  of  a  receiver  of  the  rents 
ceiver?  ***  Md  pntits  of  those  lands  will  have  the  effect  of  discharging  the  se- 
questration (o). 
Effect  of  abate*     A  sequestration  against  a  defendant  upon  mesne  prvcei*  abates 

o^ftntion"  on  thc  dealh  of  the  Plaintiff>  but  li  is  revived  with  the  suit  (p) ; 
upon  mesne  and  the  Court  will  not,  immediately  upon  the  abatement,  turn  the 
process.  sequestrators  out  of  possession,  but  will  give  time  for  the  revival 

of  the  suit  (q). 

fondant ^iea.        Where  the  defendant  himself  against  whom  the  sequestration 

When  iuued    &**  iasued  dies,  the  process,  being  personal*  not  only  abates  bat 

for  non-per-     fells  altogether,  and  cannot  be  revived ;  though  it  k  otherwise 

a^JJ^06  °       where  it  has  issued  for  non-performance  of  a  decree  (r) ;  there 

the  sequestration  is  nterely  abated  with  the  suit,  and  being  in  the 

nature  of  an  execution  it  may  be  revived  against  the  personal  rep 

resentative  of  the  party  («)* 

Revivor  of  se-     it  seems,  however,  that  where  the  decree  is  for  a  mere  persona] 

agaiut^r.     demand,  the  sequestration  can  only  be  revived  against  the  petsofcal 

representative!  and  that  it  cannot  be  revived  against  the  heir  (f ), 

unless  the  decree  is  for  a  covenant  in  which  the  heir  is  bound*  or 

for  the  land  itself,  unless  the  land  descends  to  an  heir  in  u3  (a), 

or  to  a  purchaser!  in  which  case!  of  course!  the  land  ceases  to  be 

bound  unless  it  has  been  entailed  or  conveyed  away,  subsequent]/ 

to  the  decree!  or  with  the  view  of  avoiding  the  effect  of  the  seqaes- 

tration  (at). 

Sequestration      It  is  to  be  observed!  that  a  sequestration  against  the  lands  of  a 

"rf^JfKJa-  married  man!  will  not  bind  his  wife's  dower  after  hi*  death,  eve* 

dower,  ° "      though  the  marriage  took  place  after  the  sequestration  issued  (y) ; 

— or  join-     «d  where  a  sequestration  was  awarded  to  sequester  a  aaaer  and 

tare.  g^  Mai  estate  belonging  to  a  defendant,  to  satisfy  a  decree*  olrt 

of  which  manor  an  annuity  was  secured  to  the  defendant's  wife* 

whteh,  together  with  the  manor,  had  been  sequestered  dariisg  the 

(«)  Heyn  v.  Heya*  Jae.  49.  ft)  Burdett  v.  RocUeyJTnivemtj 

ro)  Ibid.  College    *.  FoxcroA,  wWim   v. 

ip)  Hyde  e.  Forster,  1  Dick.  132.  Bronghton,  and  Hyde  v.  Gieenhill, 

(h  Fer  Lord  Hard wicke  in  White  ubi  supra ;  sed  vide  If arqiis  ef  Ceer- 

v.  Hay  ward,  2  Ves.  461.  marthen  «.  Hawson,3  SwiMt  294,n. 

(r)  Hawkins  v.  Crook,  3  Atk.  694.  <*)  Bail  of  Athal  *£ail  of  Derby, 

is)  Ibid.  5& ;  Bnrdett  e.  fteckby,  1  Ch.  Oa.  280. 

1  Vera.  68;  Univemtr  College  v.  («)  Ante,  p.  lBffif.                ^ 

Foxcroft,    ibid.   166;  Wharam    v.  (u)  Buxuett  e.  Hockley,  1  Vera. 

Bronghton,  ubi  supra ;  White  v.  Hay-  llST 
ward,  9  Yes.  464;  Hyde  e.  Green- 
hill,  1  Disk.  106. 
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husband's  life,  upon  the  application  of  the  wife,  after  the  defend-  Sequestration, 
ant's  death,  the  sequestration  was  discharged,  as  far  as  respected  Va^ph^#^^^ 
the  annuity  (z). 

A  sequestration  will  not  go  or  be  revived  against  an  heir  on  the  No  revivor 
death  of  the  ancestor,  unless  the  suit  be  revived  (a) ;  and  it  is  to  JSetTauTus 
be  noticed  that,  in  such  case,  the  suit  must  be  revived  against  revived 
the  heir ;  and  that  a  revivor  against  the  personal  representative  •g*11111  him. 
alone  will  not  warrant  the  revivor  of  the  sequestration  against  the 
heir  (ft). 

It  is  said,  by  Lord  Chief  Baron  Gilbert,  that  "  if  the  decree  be  Whether  an 
upon  a  covenant  which  binds  the  heir,  and  the  defendant  dies,  ^^J^™6 
such  decree  may  be  revived  by  scire  facias,  against  the  heir,  to  necessary, 
show  cause  against  the  decree  if  the  decree  be  enrolled ;  but  if 
the  decree  be  not  inrolled,  by  a  bill  of  revivor,  and  that  when  you 
have  revived  against  the  heir  and  executor,  you  may  also  revive 
the  sequestration,  upon  motion,  if,  upon  coming  into  Court,  they 
can  show  no  case  why  the  decree  should  not  be  revived." — From 
this  it  appears,  that,  where  the  party  in  contempt  dies,  it  will  be 
necessary  that,  besides  reviving  the  suit,  the  plaintiff  should  ob- 
tain an  order,  upon  motion,  to  revive  the  sequestration.  It  does 
not  appear,  however,  from  any  of  the  cases  which  have  been  re- 
ferred to,  that  such  is  the  practice,  or  that  any  further  step  is 
necessary  to  revive  a  sequestration  than  an  order  to  revive  the  suit. 
In  Hyde  0.  Oreenhill  (c),  where  an  application  was  made,  on  the 
part  of  devisees,  to  discharge  a  sequestration  against  land,  it  does 
not,  upon  searching  the  Registrar's  book,  appear  that  any  order 
for  reviving  the  sequestration  had  been  made,  beyond  the  order 
for  reviving  the  suit  against  the  personal  representatives  and  the 
devisees,  and  yet  no  objection  was  made  on  the  ground  that  the 
sequestration  was  abated  (d). 

The  proper  course,  where  there  is  an  abatement  of  the  suit  by  Proceedings 
the  death  of  the  plaintiff,  appears  to  be,  for  the  party  whose  prop-  j£en  Plaintiff 
erty  is  sequestered,  to  move  that  the  representative  of  the  plaintiff 


■#: 


(z)  Proctor  v.  Reynol,  1  Cha.  Rep.  personal  estate  ;  that  an  account  be 

7 ;  Langley  v.  Breydon,  cited  2  Ch.  taken  of  the  rents  and  profits  of  the 

Ca.  46.  real  estate  received  by  the  sequestra- 
fa)  Derby  v.  Ancrnm,  cited  9  Ch.  tors  since  the  death  of  Greenhill ; 

Ca.  46.  that  the  Master  should  tax  the  costs 

(ft)  Vide    Burdett   v.  Hockley,  1  of  the  application  to  discharge  the  se- 

Vern.  58;  ed.  Raithby,  notis.  questration  and  of  the  account,  and 

(e)  1  Dick.  106 ;  and  vide  Reg.  Lib.  that  the  amount  should  be  deducted 

1745,  A.  596.  from  what  should  be  found  due  on 

(d)  The  order  made,  in  Hyde  v.  the  account,  and  that  the  remainder 

Oreenhill,  was  that  the  "  sequestra-  should  be  paid  by  the  seauestrators 

tion  be  removed  as  to  the  real  estate,  to  the  devisees  of  Greenhill,"  Reg. 

but  not  as  to  the  leaseholds  and  other  Lib.  A.  1745—526. 
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Sequestration.  may  revive  the  suit,  within  a  given  time,  or  else  that  the  seques- 
tration may  be  removed  (e).  It  seems,  however,  that  where 
sequestration  is  upon  real  estate,  and  the  party  in  default  dies, 
but  the  plaintiff  does  not  revive  the  suit  against  the  real  represen- 
tative, the  person  claiming  the  land  may  proceed  by  ejectment 
to  recover  possession  of  it,  and  that  the  Court  will  not  restrain 
him  (/). 

Where,  however,  a  sequestration  is  in  force,  or  has  been  reviv- 
ed, a  party  claiming  an  interest  in  the  property  sequestered  ought 
not  to  proceed  by  ejectment,  or  other  action  to  recover  it,  bat 
should  apply  to  the  Court  to  be  examined  pro  inttrcsst  saw  (g). 


Sequestrators,  Sequestrators  will  be  ordered,  upon  petition  or  motion,  to  10 
ner^inadeto1"  c01111*  before  a  Master  for  their  receipts  under  the  sequestration, 
account  and  for  that  purpose  interrogatories  may  be  exhibited  for  their  ex- 

amination before  the  Master,  their  answer  or  examination  to  which 
need  not  be  signed  by  counsel  (A). 
Abusing  his         Where  a  sequestrator  abuses  his  power,  the  Court  will,  upon 
power.  representation  of  the  facts,  make  an  order  that  Jie  shall  show  cause 

on  a  particular  day  why  he  should  not  be  committed  to  pay  the 
costs  to  the  party  complaining  (t). 
Costs.  The  costs  of  a  sequestration  are  not  liquidated,  but  are  costs  to 

be  taxed  by  one  of  the  Masters  of  the  Court  Sometimes  the 
sequestrators  are  allowed  a  poundage,  and  sometimes,  under  cir- 
cumstances of  trouble  and  expense,  a  specific  sum  in  soUdo  (k).  In 
Wood  v.  Freeman  (I)  an  exception  was  taken  by  a  sequestrator  to 
a  Master's  report,  because  he  had  allowed  him  a  gross  sum,  and 
had  not  allowed  him  6s.  8rf.  a  day  for  his  trouble ;  but  Lord  Hard- 
wicke  said,  "he  did  not  remember  that  65.  8d.  was  an  absolute 
stated  fee  to  all  sequestrators,  whether  the  effects  seized  were  large 
or  small ;  and  that  as  the  sequestrators  in  the  case  had  not  got  in 
40/.  in  almost  two  years,  he  thought  the  gross  sum  the  Master  had 
allowed  him  was  sufficient  for  his  trouble." 
When  seques-  The  Court  refused  to  make  an  order  on  a  plaintiff  to  pay  a 
trator  has  sequestrator  his  fees,  who  had  made  no  return  of  the  goods  seques- 
make  a  return,  tered,  but  had  delivered  them  over  many  years  before,  and  made 
no  demand  upon  the  plaintiff  since;  but  Lord  Hardwicke  said, 

(«)  Vide  White  v.  Hayward,  2  Ves.  (h)  Keene  v.  Price,  1 S.  &  S.  98. 

462.  U)  Lord  Pelham  v.  Lord  Harley, 

(/)  Burdett  v.  Rockley,  1  Vera.  3  Swan.  291,  n. 

58,  ed.  Raithby,  notis;    Reg.  Lib.  (k)  1  Turn.  4fc  V.  125. 

1681,  A.  671, 1682,  A.  164.  (Q  2  Atk.  542. 

(jg)  Ante,  1270. 
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that  where  a  sequestrator  has  made  returns  from  time  to  time  of  Sequestration, 
what  he  has  seized,  he  may,  if  the  plaintiff  calls  for  an  account  v^%^^/ 
of  the  goods  sequestered,  set  off  his  fees,  whatever  length  of  time 
has  elapsed  without  demand  (si). 

Lastly,  it  may  be  observed,  that  in  cases  where  a  decree  is  where  decree 
made  pro  confeaso  under  the  Orders  of  May,  1845,  the  Court  is  >»  made  pro 
now  expressly  enabled  to  direct  a  sequestration  of  the  real  and  eoi^U90' 
personal  estate  of  the  defendant  to  be  issued,  and  to  direct  pay* 
meat  to  be  made  out  of  such  real  or  personal  estate  of  such  sum 
or  sums  of  money  as  at  the  hearing,  or  any  subsequent  stage  of 
the  cause,  the  plaintiff  appears  to  be  entitled  to  (»). 


It  may  here  be  remarked,  that  the  process  which  has  hitherto  Process 
been  considered  as  applicable  against  parties  to  the  record,  may  ^^^7toS 
also  be  resorted  to  for  the  purpose  of  compelling  the  obedience  of  the  record. 
persons  not  parties  (1).    Before  the  Orders  of  August,  1841,  there 
was  a  considerable  difference  between  the  manner  in  which  process 
was  enforced  against  parties  to  the  records,  and  persons  not  filling 
that  position ;  but  now,  by  the  15th  of  those  Orders,  it  is  provided, 
"  That  every  person  not  being  a  party  in  any  cause,  who  has  ob- 
tained an  order,  or  in  whose  favor  an  order  shall  have  been  made, 
shall  be  entitled  to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party  to  the  cause ;  and  every  person  not 
being  a  party  in  any  cause  against  whom  obedience  to  any  order 
of  the  Court  may  be  enforced,  shall  be  liable  to  the  same  process 
for  enforcing  obedience  to  suoh  order  as  if  he  were  a  party  to  the 
cause." 

It  has  been  decided  upon  this  Order,  that  a  party  to  a  cause 

(i»)  Hawkins  s.  Crook,  3  Atk.  594.       (»)  Ante,  p.  579. 

(1)  Purchasers,  under  decrees  in  Chancery,  are  regarded  to  a  certain  ex- 
tent aj  parties  to  the  suit,  so  as  to  he  under  the  control  of  the  Court  on  the 
one  hand,  and  its  protection  on  the  other.  Thus,  a  purchaser  under  an  order 
or  decree  in  Chancery  may  be  compelled  to  complete  hie  purchase  by  an  or- 
der on  him  in  a  summary  way,  without  a  bill,  to  pay  or  bring  the  money  into 
Court.  Richardson  v.  Jones,  3  GUI  &  John.  164 ;  Gordon  v.  Sims,  5  M'- 
Cord  Ch.  165;  Brown  v.  Wallace,  4  Gill  &  John.  479 ;  Dunham  v.  Mi- 
nard,  4  Paige,  441 ;  Morris  v.  Mowatt,  2  Paige,  586;  Anderson  v.  Foulke, 
2Har.£.<$U,346. 

ther  band,  parties  to  the  suit  and  all  parties  a 

bv  title  paramount  to 
chaser. 


And  on  the  other  hand,  parties  to  the  suit  and  all  parties  coming  in  under 
the  decree,  as  well  as  all  who  do  not  claim  to  hold  bv  title  paramount  to 
the  parties,  will  be  enjoined  from  disturbing  the  purchaser.  Stackpole  v. 
Curtis,  8  Molloy,  504;  Dorsey  v.  Campbell,  1  Bland,  363;  McComb  v. 
Kankey,  1  Bland,  363;  Chapfine  v.  Chapline,  1  Bland,  364;  Wright  f. 
Wright,  X  Bland,  365;  Taylor  v,  Colgate,  I  Bland,  365. 

107» 
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Execution  of  who  has  obtained  an  order  that  his  solicitor  shall  deliver  his  bill 
enforced*   °f  costs>  may  enforce  obedience  thereto  by  the  writ  of  attachment, 

v^^Y-^^  instead  of  the  four-day  order  (0). 

feedT&c  °f       '^ne  Process  °^ contempt,  which  has  been  before  described,  is 

how  enforced,  well  adapted  to  the  purpose  of  compelling  a  party  to  pay  money, 
or  to  perform  any  pecuniary  obligation,  which  he  may  have  been  di- 
rected to  pay  or  perform  by  the  decree  or  order  of  the  Court:  for, 
after  having  arrested  him  under  any  of  the  preceding  processes,  it 
is  in  the  power  of  the  party  issuing  it  to  obtain  the  payment  of 
the  money,  or  the  performance  of  the  obligation,  by  sequestering 
the  defendant's  property,  and  applying  the  proceeds  in  discharge 
of  the  demand ;  it  is  not,  however,  equally  well  adapted  to  enforce 
obedience  to  a  decree,  directing  the  party  to  do  some  other  act, 
such  as  the  execution  of  deeds,  or  the  delivery  up  of  documents ; 
for  it  is  obvious  that,  where  a  person  is  obstinately  determined  not 
to  do  the  act  required,  (and  cases  of  such  instances  have  fre- 
quently occurred,)   and  to  submit  to  the  consequences  of  his 
contempt  by  lying  in  prison,  debarred  by  the  operation  of  a  se- 
questration from  the  enjoyment  of  his  property,  no  power  is  it 
forded  by  the  ordinary  process  of  contempt,  by  which  the  other 
party  can  procure  that  to  be  done  which  the  Court  directs  shoald 
be  performed.    It  is  true  that,  according  to  the  old  practice,  the 
Court  would,  in  such  cases,  set  the  party  a  day  to  perform  the  de- 
cree, and  then,  if  he  refused  to  do  it,  it  might  cause  him  again  to 
be  brought  up,  by  an  habeas  corpus,  and  upon  his  still  refusing, 
take  such  course  as  should  seem  fit  (9),  such  as  ordering  him  to 
be  kept  close  prisoner,  and  has  even  gone  the  length  of  setting  a 
fine  upon  him  (r),  and  of  restraining  his  wife  and  children  from 
coming  to  him  (5) ;  yet  still  a  contumacious  defendant  might  hold 
out,  and  thereby  deprive  the  plaintiff  of  all  benefit  of  his  de- 
cree (1).    The  difficulty,  almost  amounting  to  a  failure  of  justice, 

(0)  Lane  v.  Oliver,  2  Hare,  97.        chequer,  were  much  disputed  there." 
(a)  Prac.  Reg.  206 ;  sed  vide  Call        (s)   Webb    v.  Braithwaite,  ?ne. 

v.  Mortimer,  4  Bro.  C.  C.  89.  Reg.  206.    If  what  Tothill  telli  w  be 

(r)  Vide  Prac.  Reg.  206 ;  where,  true,  iron*  were  ordered  to  be  laid 

however,  it  is  said,  "  that,  in  the  lat-  upon  a  man  in  the  Fleet,  became  he 

ter  end  of  Lord  Ellesmere's  time,  the  would  not  obey  a  decree.   Ibid. 
fines  being  estreated  into  the  Ex- 

(1)  A  decree  for  a  deed,  in  Ohio,  operates  as  a  conveyance,  subject  u  be- 
tween the  parties,  to  a  revesting  of  the  title  by  a  reversal  of  the  decree  *,  bat 
such  a  reversal  does  not  affect  the  title  of  a  purchaser  acquired  bo»*ftoi 
while  the  decree  was  in  force.    Taylor  v.  Boyd,  3  Ohio,  337. 

Such  decree  need  not  be  recorded  in  the  Registry  of  Deeds.    Bennett  *• 
William*,  5  Ohio,  461. 
A  decree  for  the  execution  of  a  deed  may  still  be  enforced  by  attachment, 
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arising  from  this  contumacy  of  a  party,  was  noticed  by  the  Com-  Execution  of 
missioners  for  inquiring  into  the  practice  of  the  Court,  who,  in  y^^*^*^, 
their  report,  suggested  a  remedy  for  the  evil,  in  a  proposition  (f), 
which  has  since,  with  some  variations,  been  embodied  into  Sir 
Edward  Sudgden's  Act. 

By  this  Act  it  is  enacted,  "  That  when  any  person  shall  have  1  Will.  IV.  c. 
been  directed,  by  any  decree  or  order,  to  execute  any  deed  or  jfj "     •       e 
other  instrument,  or  make  a  surrender  or  transfer,  or  to  levy  a  fine 
or  suffer  a  recovery,  and  shall  have  refused  or  neglected  to  exe- 
cute, make,  or  transfer,  or  levy,  or  suffer  the  same,  and  shall  have 
been  committed  to  prison  under  process  for  such  contempt,  or, 
being  confined  in  prison  for  any  other  cause,  shall  have  been 
charged  with  or  detained  under  process  for  such  contempt,  and 
shall  remain  in  such  prison,  the  Court  may,  upon  motion  or  peti- 
tion, and  upon  affidavit  that  such  person  has,  after  the  expiration 
of  two  calendar  months  from  the  time  of  his  being  committed  un- 
der, or  charged  with,  or  detained  under  such  process,  again  re- 
fused to  execute  such  deed  or  instrument,  or  make  such  surrender 
or  transfer,  or  levy  or  suffer  such  fine  or  recovery,  order  or  appoint 
one  of  the  Masters  in  Ordinary,  or  if  the  act  is  to  be  done  out  of 
London,  then,  if  necessary,  one  of  the  Masters  Extraordinary,  to 
execute  such  deed  or  other  instrument,  or  to  make  such  surrender 
or  transfer,  for  and  in  the  name  of  such  person,  and  to  levy  such 
fine$  or  suffer  such  recovery,  in  his  name,  and  to  do  all  acts  neces- 
sary to  give  validity  and  operation  to  such  fine  and  recovery,  and 
to  lead  or  declare  the  uses  thereof;  and  the  execution  of  the  said  How  enforced 
deed   or  other  instrument,  and  the  surrender  or  transfer  made  will  Yv^c1 36* 
by  the  said  Master,  and  the  fine  or  recovery  levied  or  suffered  by  s.  15,  Rule  15. 
him,  shall  in  all  respects  have  the  same  force  and  validity  as  if  the 
same  had  been  executed  or  made,  levied  or  suffered,  by  the  party 
himself;  and  within  ten  days  after  the  execution  or  making  of 
any  such  deed  or  other  instrument  or  surrender  or  transfer,  or 
levying  or  suffering  such  fine  or  recovery,  notice  thereof  shall  be 
given  by  the  adverse  solicitor  to  the  party  in  whose  name  the  same 
is  executed  or  made ;  and  such  party,  as  soon  as  the  deed  or  other 

(t)  Coromiss.  Rep.  34. 


notwithstanding  the  statute  making  roch  decree  operates  as  a  conveyance. 
Randall  ».  Pryor,  4  Ohio,  434. 

A  decree  for  a  deed,  in  the  Circuit  Court  of  the  United  States,  does  not 
operate  as  a  conveyance  in  Ohio.  The  actual  execution  of  a  deed  has  to  be 
enforced  in  that  Court  by  attachment  and  sequestration,  as  in  England. 
Shepherd  v.  Ross  County,  7  Ohio,  371. 
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By  Writ  of  Aa-  instrument,  or  surrender,  transfer,  fine  or  recovery,  shall  be  eie- 
cuted,  made,  levied,  or  suffered,  shall  be*  considered  as  having 
cleared  his  contempt,  except  as  far  as  regards  the  payment  of  the 
costs  of  the  contempt,  and  shall  be  entitled  to  be  discharged 
therefrom,  under  any  of  the  provisions  of  the  said  Act  applicable 
to  his  case ;  and  the  Court  shall  make  such  order  as  shall  be  just 
touching  the  payment  of  the  costs  of  or  attending  any  such  deed, 
surrender,  instrument,  transfer,^**  or  recovery. 


Decrees  for  de-  It  is  to  be  observed,  that  a  more  summary  method  may  be  pur- 
■euion^of01"  8UC<*  by  *  Partv» to  whom  possession  of  an  estate  has  been  ordered 
property  en-     by  a  decree  or  order  to  be  delivered,  than  can  be  obtained  by  wait- 

of^tunce!1  'n&  for  the  arre8t  of  the  Partv  aSain8t  whora  the  decree  has  been 
made,  under  any  of  tbe  processes  before  pointed  out,  that  is,  by 
means  of  a  writ  of  assistance,  directed  to  the  sheriff  of  the  county 
where  the  property  lies,  commanding  him  to  put  the  plaintiff  in- 
to the  possession  of  the  premises  in  question,  pursuant  to  the  de- 
cree (x). 
Under  the  old  Under  the  old  practice  of  the  Court,  this  writ  could  not  be  ob- 
practice.  taioed,  without  previously  suing  out  and  serving  a  writ  of  injunc- 

tion to  deliver  possession,  which  could  only  be  procured  upon  the 
issuing  of  an  attachment,  or  other  process  of  contempt,  against 
the  parties,  for  not  obeyiqg  the  writ  of  execution,  which  attach- 
ment  or  process,  however,  was  not  required  to  be  executed  (y)  (1)* 
No  pre? ioos         But  the  Commissioners  for  inquiring  into  the  practice  of  the 
injunction        Court  were  of  opinion  that  the  writ  of  injunction  might  be  omit- 
now  required.  ^  ^     And  accordingIj  by  the  l  WilL  jy^^^  15,  rate  19, 

it  is  provided,  "  That  where  any  party  obstinately  retains  posses- 
sion of  lands,  or  other  real  property,  after  a  writ  of  execution  of  a 
decree,  or  an  order  for  delivery  of  possession  has  been  duly  served, 
and  demand  of  possession  made,  and  upon  an  affidavit  of  such 
service  of  the  writ  of  execution,  and  of  such  demand  made  tfaere- 

(x)  It  seems  that,  instead  of  a  writ  275:  vide  etiam,  Dove  t.  Dove,  2 

of  assistance,  the  Court  has  some-  Dick.  618, 619;  1  Cox,  101,  S.  C.;  1 

times  issued  a  commission  to  justices  Bro.  C.  C.  375,  S.  C. ;  Hwpenin  «. 

of  the  peace  to  put  the  plaintiff  into  Baseley,  15   Yes.   180 ;    Green  ». 

possession ;  vide  Curs.  Cane.  371,  or  Green,  2  Sim.  394,  and  cases  then 

a  commission  of  a  similar  nature  cited, 

to  the  sheriff;  ib.  272.  (z)  Chan.  Rep.  34, 6L  prop>  156. 

(y)    Stribley  v.  Hawkie,  3  Atk. 


(1)  See  Garretson  v.  Cole,  1  Har.  &  John.  370;  Ludlow  v.  Laming,  1 
Hopk.  231. 
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under,  and  a  refusal  to  comply  therewith  on  the  part  of  the  person  By  Writ  of 
against  whom  the  writ  issued,  the  party  issuing  it  shall  be  at  liber-  A8,I,taace- 
ty,  upon  an  affidavit  of  service  of  the  writ  of  execution  and  de- 
mand of  possession  and  refusal,  to  obtain  the  usual  order  of  course 
for  the  writ  of  assistance  to  issue,  and  that  the  intermediate  writs 
of  attachment  and  injunction,  further  commanding  the  party  to 
deliver  possession,  on  any  other  writ,  shall  be  unnecessary." 

The  Orders  of  August,  1841,  have  now  rendered  service  of  a  Nor  writ  of 
writ  of  execution  no  longer  necessary  as  a  foundation  for  the  writ  execution, 
of  assistance,  so  that  hereafter  by  the  combined  operation  of  the 
statute  and  the  Orders  a  writ  of  assistance  may  be  obtained  upon 
service  of  the  decree,  without  either  an  injunction  or  a  writ  of 
execution  having  previously  issued.  The  13th  of  these  Orders  is 
in  the  following  terms,  "  That  upon  due  service  of  a  decree  or  or- 
der for  delivery  of  possession,  and  upon  proof  made  of  demand  or 
refusal  to  obey  such  order,  the  party  prosecuting  the  same  shall  be 
entitled  to  an  order  for  a  writ  of  assistance  "  (1). 

It  may  be  observed,  that  a  party  is  entitled  to  a  writ  of  assist- 
ance notwithstanding  the  decree  is  drawn  up  in  the  form  pre- 
scribed by  the  12th  Order  of  August,  1841,  giving  notice  of  a  dif- 
ferent kind  of  process  (a). 


Where  the  party  to  perform  a  decree  is  a  Peer  of  Parliament,  or  Against  peers 
otherwise  entitled  to  the  privilege  of  peerage,  or  a  member  of  the  aJd  members 
House  of  Commons,  he  cannot,  any  more  than  in  the  case  of  mesne 
process,  be  proceeded  against   by  attachment,  or  any  of  those 
processes  which  require  his  arrest ;  the  only  method  of  making 
him  answerable  for  his  contempt,  in  not  obeying  the  writ  of  exe- 

(a)  Bower  v.  Cooper,  2  Hare,  412;  and  see  ante,  page  1250. 

(1)  A  writ  of  assistance  is,  in  ordinary  cases,  the  first  and  only  process 
for  giving  possession  of  land,  under  an  adjudication  of  the  Court.  Valentine 
t>.  Teller,  1  Hopk.  422. 

Where  a  decree  has  set  aside  a  deed  conveying  real  estate,  and  directed 
the  defendants  to  reconvey  to  the  plaintiff  and  to  deliver  up  possession, 
which  they  had  made  default  in  doing,  the  Court  ordered  a  writ  of  assistance, 
upon  production  of  notice  of  motion,  and  affidavit  of  personal  service  of  a 
copy  thereof,  and  of  the  other  papers,  a  certified  copy  of  the  decree,  a  certi- 
ficate of  its  inrolment,  a  deed  of  reconveyance  approved  of  by  a  Master, 
and  an  affidavit  showing  a  demand  of  possession  and  execution  of  the  deed 
of  reconveyance,  and  a  refusal  to  do  either.  Devaucene  v.  Devaucene,  1 
Edw.272.    See  ante,  1267,  note  (1). 

An  injunction  is  not  necessary,  before  a  writ  of  assistance.  Valentine  ». 
Teller,  1  Hopk.  422.    See  Van  Hook  v.  Throckmorton,  8  Paige,  33. 
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Against  Peers,  cution,  is  by  the  lame  process  that  is  resorted  to  in  the  ease  of  bis 
*_0-_r-+_f  contempt  by  not  obeying  the  writ  of  subpoena,  viz.  by  sequestration 

of  his  property  and  effects. 
Order' for  se-        To  obtain  this  process  in  the  case  of  a  Peer  or  Member  of  the 
qneetration       Commons  House  of  Parliament,  the  proper  course  is  to  obtain  an 
order  for  a  sequestration  against  him  nisi,  which  may  be  done  on 
motion,  upon  producing  an  affidavit  of  service  of  the  writ  of  exe- 
cution under  seal,  and  of  the  nonperformance  of  the  act  re- 
quired (c).    It  appears,  however,  that,  in  such  cases,  previous  no- 
tice of  the  motion  must  be  given  (d). 
Serv'ce  of  *^e  on*er  n,st  *or  a  sequestration  being  drawn  up,  passed,  and 

entered,  must  be  served  personally  in  the  same  manner  as  a  similar 
order  in  mesne  process,  unless  the  case  happens  to  be  one  of  those 
in  which,  as  we  have  seen,  personal  service  will  be  dispensed  with, 
and  substituted  service  directed  (e).  It  seems  that,  where  there 
has  been  a  due  service  of  the  original  writ  upon  a  person  entitled 
to  the  privilege  of  peerage  in  England,  and  afterwards  he  goes  in- 
to another  country,  (viz.  Scotland,)  personal  service  of  the  order 
nisi  upon  him  there  will  be  good  (/). 
how  made  ab-  The  order  nisi,  for  a  sequestration  against  a  Peer  or  Member  of 
solute,  Parliament,  will  be  made  absolute,  upon  motion  or  affidavit  of  ser- 

vice of  the  order  nisi. 


against  a  cor-       The  method  of  enforcing  the  performance  of  a  decree  or  order 
poration.  against  a  corporation  aggregate,  has  been  already  described  (g)  (1). 


By  41  Geo.  It  should  be  mentioned  here,  that  by  an  Act  passed  in  the  41 

ders  of^Lhe°r"  Geo"  Ul'  c*  90> intituled  "  An  Act  for  the  more  *peedy  and  eflectu- 
CourtofChan-  al  Recovery  of  Debts  due  to  his  Majesty,  his  Heirs  and  Successors, 
Und  **!&*' f. in  right  of  h"  ImPerial  Crown  °f  this  Realm,  and  for  the  better 

fective  in  ,  *    «.         . 

Ireland.  (')   When  the  decree  is  to  pay        (4)  Ibid. 

*  s  let  — 


money  to  a  party  in  person,  the  let-  (e)  Ante,  503,  et  seq  ;  Shottle- 

ter  of  attorney  authorising  the  per-  worth  v.  Earl  of  Lonsdale,  2  Cox,  47 ; 

son  making  the  demand  most  be  pro-  Crawley  v.  Clarke,  obi  •opra. 

dueed,  and  the  execution  ofit,  as  well  (f)  Davidson  ».  The  Marchioness 

as  the  demand,  proved  by  affidavit,  of  Hastings,  9  Keen,  509. 

Crawley  *.  Clarke,  3  Bro.  C.  C.  373.  (g)  Ante,  456. 

(1)  A  "  Lyceum  "  incorporated  "  for  the  promotion  of  intellectual  and 
moral  improvement,  with  power  to  have  a  cabinet  of  natural  history,  libra* 
ry,"  Ac.  and  the  whole  to  be  devoted  to  literature,  seience  and  the  arts,  if 
not  a  corporation  subject  to  sequestration  under  the  statute  relating  to  pro* 
ceedings  against  corporations  in  Equity.  In  the  Matter  of  Brooklyn  Lyce- 
um, 3  Edw.  392. 
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Administration  of  Justice  within  the  tame/1  it  is  enacted, «'  That  g^^J^ 
in  cases  where  in  any  suit  between  party  and  party,  or  in  any  mat-  wees  in 
ter  or  proceeding  by  petition,  in  cases  of  minors,  bankrupts,  idiots  Ireland, 
or  lunatics,  any  decree  shall  be  pronounced  or  any  order  made  for  ^^^v^^»^ 
payment,  or  for  accounting  for  money  by  the  High  Court  of  Chan- 
cery in  that  part  of  the  United  Kingdom  called  England,  the  Lord 
Chancellor,  Lord  Keeper  or  Lords  Commissioners  for  the  custody 
of  the  Great  Seal  of  England  for  the  time  being  respectively,  shall, 
upon  application  made  to  him  or  them  respectively,  cause  a  oopy 
of  such  order  or  decree  to  be  exemplified  and  certified  to  the  Court 
af  Chancery  in  that  part  of  the  United  Kingdom  called  Ireland, 
under  the  Great  Seal  of  England;  and  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Commissioners  for  the  custody  of  the  Great  Seal 
of  Ireland  shall  forthwith  Cause  such  order  or  decree,  when  it  shall 
be  presented  to  them  respectively  so  exemplified,  to  be  enrolled  in 
the  rolls  of  the  High  Court  of  Chancery  in  Ireland,  and  shall  cause 
process  of  attachment  and  committal  to  issue  against  the  person 
of  the  party  against  whom  such  order  or  decree  shall  have  been 
made  respectively,  in  order  to  enforce  obedience  to  and  perform- 
ance of  the  same,  as  fully  and  effectually  to  all  intents  and  purpo- 
ses as  if  such  order  or  decree  had  been  originally  pronounced  in 
the  said  Court  of  Chancery  in  Ireland ;  and  it  shall  and  may  be 
lawful  to  and  for  the  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners of  the  Great  Seal  of  Ireland'  for  the  time  being,  from 
time  to  time  to  make  orders  upon  petition  as  the  occasion  may  re- 
quire, for  payment  of  money  levied  under  such  process  as  afore- 
said into  the  Bank  of  Ireland,  with  the  privity  of  the  Accountant- 
general  of  the  said  Court,  to  the  credit  and  for  the  benefit  of  the 
party  who  shall  have  obtained  such  an  order  or  decree ;  and  the 
Governor  and  Company  of  the  Bank  of  Ireland  are  hereby  author- 
ized and  required  to  receive  and  hold  all  such  monies,  subject  to 
the  orders  of  the  said  Court  of  Chancery." 

By  the  6th  section  of  the  Act,  similar  power  is  given  to  the  Court  Enforcing 
of  Chancery  in  England  to  enforce  obedience  to  the  process  of  the  £' £  *2nd  g 
Court  of  Chancery  in  Ireland. 

It  is  said,  that  the  Court  of  Chancery,  in  England,  may,  upon  Whether  ae- 
the  return  of  nulla  bona  to  a  sequestration,  issue  a  sequestration  jj^a?r&t'0fcftto 
against  the  defendant  in  Ireland  (A).    It  seems,  however,  extreme-  Ireland, 
ly  doubtful  whether  such  process  could  be  issued,  by  reason  of  the 
difficulty  of  knowing  to  whom  the  writ  should  be  directed ;  and 

(*)  Fryer  v.  Bernard,  3  P.  Wmi.  961. 
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Of  Enforcing  the  last-mentioned  statute  provides  a  much  more  certain  means  of 
^ee,  -m      reaching  a  defendant  in  Ireland,  than  that  of  issuing  a  sequestra- 
Ireland.      tion  out  of  the  Chancery  of  England,  by  the  inrolment  of  the  de- 
cree or  order  made  by  the  Court  here,  in  the  Irish  Court  of  Chan- 
cery. 


Effect  upon  It  may  be  stated  here,  that  the  effect  of  process  of  contempt  for 
mUiactraSe  0f  non-performance  of  a  decree,  in  preventing  the  party  from  being 
disobedience  to  heard,  &c.  is  the  same  as  the  effect  of  the  same  process  for  not 
a  decree.  obeying  the  subpoena  (•),  and  that  it  may  be  cleared,  waited,  or 

discharged,  in  nearly  the  same  manner  (£). 

(t)  Ante,  664.  (h)  Ibid.  668,  et  *q. 
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PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Sect.  I.  —  Feigned  Issues. 

It  has  been  already  stated,  that,  if  any  matter  of  fact  in  ques-  In  what  cases 
tion  in  the  cause  is  strongly  controverted,  the  Court  will  direct  directed- 
the  matter  to  be  tried,  by  a  jury,  in  a  Court  of  Common  Law 
(1) ;  for  which  purpose,  it  will  order  an  action  to  be  brought,  in 
which   a  feigned  issue  is  raised  in  the  manner  before  pointed 
out  (a)  (2). 

The  attention  of  the  reader  has  already  been  called  to  the  cir- 
cumstances under  which  the  Court  will  be  induced  to  permit  such 
an  issue  for  the  purpose  of  trying  a  fact,  positively  denied  by  the  „|e/Jl  an- 
answer,  but  which  is  supported  by  the  evidence  of  one  witness  ewer,  is  sup- 
only,  with  corroborating  circumstances  (6),  and  to  the  peculiar  jj^d  ^  ev" 
nature  of  the  direction  with  which  such  permission  will  be  ac-  witness. 
companied,  with  regard  to  reading  the  defendant's  answer  at  the 
trial  of  the  issue  (c).    There  are  many  other  cases,  however,  in 
which  issues  will  be  directed  ;  thus,  if  there  is  contradictory  evi- 
dence, between  persons  who  are  of  equal  credit,  and  have  had  Where  evi- 
equal  opportunities  of  information,  and  the  evidence  is  so  equally  dtotoryContra" 
balanced  on  both  sides,  that  it  becomes  doubtful  which  scale  pre- 


(a)  Ante,  p.  1192.  (c)  Ibid. 

(&)  Ante,  p.  987 


S)  Tappan  v.  Evans,  11  N.  Hamp.  311 ;  post,  1289,  note,  and  next  note 
w. 
(2)  The  Act  of  New  YoTk,  May  2nd,  1839,  regulating  the  trial  by  jury, 
dec.  does  not  deprive  the  Court  of  the  power  it  formerly  possessed,  to  award 
an  issue  at  the  tearing,  upon  pleadings  and  proofs,  where  a  material  tact  is 
rendered  doubtful  in  consequence  of  conflicting  testimony.  New  Orleans 
Gas  light  &  Banking  Co.  v.  Dudley,  8  Paige,  452. 

Aa  to  the  mode  of  proceeding  in  such  cases  in  New  York,  see  1  Barbour 
Ch.  Pr.  446,  et  seq.  Bk.  2,  oh.  3,  §  1. 
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In  what  Cases  ponderates  (1)  ;  the  Court  will,  in  general,  direct  an   issue,  io 
irec  order  to  relieve  and  ease  its  own  conscience,  and  to  be  satisfied,  by 

the  verdict  of  a  jury,  of  the  truth  or  falsehood  of  the  facts  contro- 
verted, lest,  taking  upon  itself  to  pronounce  decidedly  a  matter 
of  such  uncertainty,  it  might  do  injustice  to  one  of  the  parties,  by 
determining  against  the  truth  of  the  fact  (d). 

(d)  Mad.  P.  &  P.  621 ;  Stokes  *.  Edmeades,  1  M'Clel.  &  Y.  436. 


(1)  Munson  v.  Reed,  1  Clarke,  580 ;  Hooe  v.  Marquess,  4  Call,  416 ;  Town- 
send  v.  Graves,  3  Paige,  453 ;  Knibb  v.  Dixon,  1  Rand.  249 ;  Douglass  v. 
M'Chesney,  2  Rand.  109;  Marshall  v.  Thompson,  2  Mnnf.  412;  Bullock  v. 
Gordon,  4  Munf.  450;  Gait  e.  Carter,  6  Munf.  245;  Boyd  v.  Hamilton,  6 
Munf.  459;  Cocke  v.  Upshaw,  6  Munf.  464;  Dale  v.  Roosevelt,  6  John. 
Ch.  255 ;  Miller  v.  Wack,  1  Sazton,  (N.  J.)  205 ;  Decker  v.  Coskey,  1  Sax- 
ton,  (N.J.)  427;  Apthorp  v.  Comstock,  2  Paige,  484;  Lee  v.  Beatty,  8 
Dana,  207  ;  Nice  v.  Purcell,  1  Hen.  &  Munf.  372. 

Issues  should  be  directed  only  in  those  cases  where  there  is  a  want  of  evi- 
dence, or  where  the  evidence  is  contradictory,  or  so  nearly  balanced  as  to 
render  an  open  and  rigid  cross-examination  of  the  witnesses  before  a  jury 
necessary.    Townsend  v.  Graves,  3  Paige,  453. 

An  issue  has  been  ordered  to  try  a  question  of  fraud.  Hooe  *.  Marquess, 
4  Call,  416.  So  to  try  whether  a  will  said  to  have  been  lost,  was  ever,  in 
fact,  executed,  and  if  so,  what  were  its  provisions.  Brent  v.  Dold,  Gilmer, 
211.  So  to  try  whether  a  deed  was  duly  and  fairly  executed.  Anon.  1  Be- 
saus.  124.  So  to  try  the  title  to  land  before  the  purchaser  was  compelled  to 
accept  the  title.  Bowman  v.  Middle  ton,  1  Desaus.  159.  So  to  far  the  ques- 
tion of  the  marriage  of  parents  and  the  legitimacy  of  a  child.  raigneur  *. 
Kirk,  2  Desaus.  640.  So  to  try  the  genuineness  of  a  deed,  fanning  a  fink 
in  the  chain  of  title,  on  a  bill  for  the  specific  performance  of  a  purchase  of 
land.  Delancey  v.  Seymour,  5  Cowen,  714 ;  S.  C.  1  Hopk.  436.  So  to  try 
whether  an  absolute  bill  of  sale  was  intended  only  as  a  security.  Knibb  v. 
Dixon,  1  Rand.  249.  So  to  try  whether  the  sale  of  a  horse  or  other  proper- 
ty was  really  intended  as  a  shift  to  evade  the  statute  against  usury.  Dong- 
lass  v.  McChesney ,  2  Rand.  109.  So  to  try  whether  the  testator  was  sane, 
or  seriously  intended  the  proposed  will,  as  such,  or  has  subsequently  nulli- 
fied it  by  a  republication  of  a  former  will,  or  by  a  revocation.  Banks  r. 
Booth,  6  Munf.  385.  So  to  try  the  fact  of  a  secret  partnership.  Cocke  v. 
Upshaw,  6  Munf.  464.  So  to  try  a  claim  in  a  creditor's  suit.  Ringgold  «. 
Jones,  1  Bland,  89.  So  to  try  the  question  of  title,  in  partition.  Larkin  v. 
Munn,  2  Paige,  27.  So  to  try  the  validity  of  a  will  of  real  estate,  where  the 
question  arose  collaterally,  and  the  heir  insisted  on  the  invalidity  of  the  will, 
in  his  answer.  Colton  v.  Ross,  2  Paige,  396.  So  to  try  a  question  of  usury, 
arising  out  of  disputed  facts,  upon  the  determination  of  which,  the  right  of 
the  plaintiff  to  a  decree  against  the  defendant  depended.  New  Orleans  Gas 
Light  and  Banking  Co.  v.  Dudley,  8  Paige,  452.  So  to  ascertain  the  dam- 
age sustained  by  the  purchaser,  by  the  loss  of  twenty-eight  acres  of  land, 
recovered  from  him  by  a  better  title.  Smith  v.  Martin,  4  Desaus.  149.  So  to 
try  whether  the  execution  of  a  certain  deed  was  an  act  of  fraudulent  prefer- 
ence in  contemplation  of  bankruptcy.  Grugeon  t>.  Gerrard.  4  Younge  St, 
Coll.  119.  ^ 

The  fact  that  there  has  been  a  verdict  of  a  jury,  in  an  ejectment  suit  be- 
tween the  same  parties,  and  upon  the  same  question,  may  be  a  sufficient  sea- 
son  for  refusing  to  award  a  feigned  issue,  in  a  ease  where  a  feigned  iasee 
would  otherwise  have  been  proper.    Van  Wyck  e.  Seward,  6  Paige,  6L 

Where  the  amount  in  controversy  is  small,  and  the  facta  can  be  satisfac- 
torily ascertained  in  discovery,  an  issue  at  law  will  not  be  awarded*  Gar- 
wood v.  Eldridge,  1  Green  Ch.  290. 
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There  are  cases,  also,  where  the  Court  will  direct  issues,  al-  In  what  Cases 
though  there  is  no  contradictory  evidence,  or  any  matter  to  em-  v!J!^!z_/ 
barrass  the  Court,  or  to  prerent  its  coming  to  an  immediate  deci-  Where  evi- 
sion  upon  the  evidence  before  it ;  these  cases,  however,  are  prin-  den?*j  n£ 
cipally  confined  to  those  in  which  the  Common  Law  invests  a  par- 
ty filling  a  particular  situation  with  certain  rights,  ofwhichitis 
the  object  of  the  suit  to  divest  him.     Thus,  an  heir  at  law  is  so  where  heir  at 
far  regarded  by  the  Courts,  that  it  is  considered,  that  all  freehold  law  disputes  a 
estates  of  which  his  ancestor  died  seised,  or  to  which  he  was  en- 
titled  at  the  time  of  his  death,  are  vested  in  him,  unless  it  is 
shown  that  the  ordinary  course  of  descent  has  been  interrupted, 
by  the  ancestor  having  executed  a  will ;  and  so  strongly  do  Courts 
of  Equity  consider  the  claim  of  the  heir,  that  they  will  not,  if  the 
heir  objects  to  it,  even  where  the  evidence  before  them  is  such  as 
to  leave  no  ground  for  doubt  upon  the  subject,  take  upon  them- 
selves to  establish  a  will  affecting  real   estate,  without  previously 
having  the  opinion  of  a  jury  upon  an  issue  devisavit  vel  nan  (e)  Where  a  rector 
(1).     So,  also,  in  the  case  of  a  rector,  his  Common  Law  right  to  ^"P^8  the 
all  the  tithes  of  his  parish  is  considered  so  strong,  that  the  Court  modus; 
will   not  take  upon  themselves  the  responsibility  of  deciding 
against  it,  even  upon  the  most  indubitable  testimony,  if  the  rector 
thinks  proper  to  insist  upon  having  it  tried  by  a  jury  (/). 

Thus,  in  all  cases,  the  right  of  a  rector  to  an  issue  to  try  the or  a  vicar. 

validity  of  a  modus  ee  composition  in  lieu  of  tithes,  was  consider- 
ed indisputable  ;  and  the  lame  rule  was  extended  to  a  vicar  who 
had  established  his  general  right  to  the  tithes  in  question,  under 
his  endowment  (g).  It  is  to  be  observed,  however,  that,  although 
the  right  of  a  rector  or  vicar  to  an  issue  to  try  the  validity  of  a 
modus  was  indubitable,  yet  it  was  only  bo  where  his  title  to  the 
tithes  was  undisputed  ;  where  the  occupiers  set  up  and  proved  a 

U)  Lord  Fingal  v.  Blake,  1  Moll.        (/)  Williams  *.  Price,  4  Pri.  160. 
113 ;  Tucker  v.  Sanger,  1  M'Clel.  &        (g)  Adams  v.  Evans,  4  Pri.  14. 
Y.494. 

(1)  Bee  Banks  v.  Booth,  6  Munf.  386 ;  Van  Alst  v.  Hunter,  5  John.  Ch. 
148 ;  Rogers  v.  Rogers,  3  Wendell,  515 ;  Middleton  v.  Sherburne,  4  Younge 
&  Coll.  358. 

An  issue  will  be  directed  on  satisfactory  proof  adduced,  to  try  whether  a 
will,  said  to  be  lost,  was  ever  in  fact  executed,  and  what  were  its  provisions. 
Brent  v.  Dold,  Gilmer,  211.    See  2  Rev.  Stat.  New  York,  67. 

Courts  of  Chancery  have  no  original  jurisdiction  to  try  the  validity  of 
wills  of  personal  estate.  See  Rogers  v.  Rogers,  on  appeal,  3  Wendell,  503 ; 
Colton  t>.  Ross,  2  Paige,  369. 

And  in  many  of  the  States  the  decision  of  the  Courts  of  Probate  is  con- 
elusive  on  the  validity  of  wills,  both  of  real  and  personal  estate,  and  is  not 
re-examinable  in  any  other  Court.    See  ante,  1019,  note  (1). 
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In  what  Cases,  different  title,  such  as  a  distinct  grant  of  tithes  to  the  persons 

s^~s'*^-'  under  whom  they  claimed,  supported  by  evidence   of  constant 

non-payment  to  the  rector,  to  rebut  which  there  was  no  evidence 

on  the  part  of  the  rector,  he  was  not  considered  entitled  to  an 

issue  (h). 

How  heir  at         And  even  an  heir  at  law  may,  by  his  conduct,  deprive  himself 

hiTihSt  totn*  of  his  ri8ht  t0  ■*  issue  to  trv  the  validitJ  of  a  wilI»  M  wnerc>   K 
issue.  the  administration  under  the  will  would  affect  the  real  estate, 

which  is  subjected  to  the  payment  of  debts,  he  at  first  opposes  the 
probate  in  the  Ecclesiastical  Court,  and  then  withdraws  his  oppo- 
sition, and  stands  by  and  allows  the  executors  and  devisees  to  pay 
away  large  sums  of  money  under  the  will  (•).     Or  where,  upon 
a  bill  to  perpetuate  the  testimony  of  the  witnesses  to  the  will,  he 
does  not  cross-examine  the  witnesses,  but  takes  his  costs  as  a  dis- 
inherited heir  (J).    So  where  he  acquiesces  in  a  will,  in  such  a 
manner  as  would  bar  his  possessory  rights  at  Law,  (viz.  for  twen- 
ty years,)  and  puts  the  party  claiming  under  it  in  a  worse  situa- 
tion than  he  would  have  been  in  had  he  disputed  the  will  original- 
ly, he  will  not  be  entitled  to  an  issue  (k). 
Heir  only  enti-      It  is  to  be  remarked  here,  that  the  right  of  an  heir  at  law  to  an 
where  there^  *ssue  ^ev^sav^t  ve^  non*  applies  only  to  cases  where  there  is  a  trust 
a  trust.  for  the  Court  to  execute ;  in  other  cases,  the  Court  would  have  no 

ground  to  interfere  in  directing  the  mode  of  trial,  but  can  only 
take  care  that  a  fair  trial  should  be  had,  by  putting  outstanding 
terms  aside,  &c;  but  where  there  is  a  trust,  the  whole  question 
comes  properly  within  the  jurisdiction  and  under  the  control  of 
the  Court ;  and,  in  that  case,  it  always  directs  the  issue  demerit 
vel  non,  and  on  the  certificate  of  the  verdict,  proceeds  to  establish 
the  will  against  the  heir  (/). 

Right  of  an  The  right  of  an  heir  at  law  to  an  issue  is  one  which  he  may 

heir  to  an  issue  •  •«  *         •*•         •/•  t  •  »    i_«  l 

may  be  waived  walve  >  and>  even  in  the  case  of  an  infant,  if  his  counsel  thinks 

even  though    it  clear,  from  the  evidence  already  examined,  that  there  is  no 
he  is  an  infant.  groan<i  to  dispute  the  will,  he  will  be  justified  in  declining  an  is- 
sue (in). 

If  an  adult  heir  at  law  refuse  an  issue,  on  the  hearing  of  the 
cause,  the  Court  will  establish  the  will  against  him,  though  he  did 
not  admit  the  will  by  his  answer  (n). 

(A)  Vide  Wilmot  v.  Kellaby,  Dan-  (j)  Ibid, 

iell's  Exch.  Rep.  116 ;  5  Pri.  355,  sub  (h  Tucker  v.  Sanger,  WClel.424; 

nomine  Wilmot  v.  Hellaby,  S.  C.  and  1  ftTClel.  &  Y.  425 ;  13  Pri.  119. 

the  cases   there  cited ;    vide  etiam,  (l)  Lord  Fingal  v.  Blake,  1  MoD. 


Barker  v.  Barker,  Wightw.  397. 

(t)  Pike  «.  Hoare,  1  Ambl.  428, 2        (m)  L*vy  v.  Levy,  3  Mad.  z*>. 
Eden,  182,  S.  C.  (n)  Jackson  v.  Barry,  2  Cox,  295. 
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Except  in  the  cases  of  an  heir  at  law,  or  of  a  rector  or  vicar,  who  *n  *hat  Cases, 
are  entitled  to  issues,  as  a  matter  of  right,  the  granting  of  an  issue  In  ^  other 
by  a  Court  of  Equity  is  entirely  a  matter  of  discretion  in  the  cases,  the 
Court,  which  it  will  not  exercise  without  due  deliberation  (1).  [g^^^tter* 
"  There  is  no  doubt  that  the  Court  has,  by  its  constitution,  the  of  discretion, 
power  of  deciding,  incidentally,  every  question  of  law  or  fact 
which  arises  upon  a  subject  over  which  it  has  complete  jurisdic- 
tion.   The  trial  by  issue  forms  no  necessary  appendage  to  the 
proceedings  of  a  Court  of  Equity  (2).     It  is  only  through  the 
medium  of  a  fictitious  form  that  the  Court  is  able  to  obtain  this 
auxiliary  inquiry ;  the  expense  and  delay  attendant  upon  it  are 
only  to  be  incurred  when  the  Court,  in  the  exercise  of  a  sound 
discretion,  may  deem  it  necessary ;  except  in  cases  where  practice 
has  made  it  a  matter  of  right,  as  where  required  by  an  heir  at 
law,  or  a  rector  (o)" 

But,  although  the  granting  an  issue  is,  except  in  the  cases  above  Bat  mistake  in 
noticed,  a  discretionary  act,  a  mistake  in  the  exercise  of  that  dis-  Su^^lround 

of  appeal. 

(o)  Per  Sir  Thomas  Planer,  M.  R.  Short  v.  Lee,  2J.&W.  495. 


(1)  It  was  held  in  New  Hampshire,  in  the  case  of  Marston  v.  Brackett, 
9  N.  Hamp.  336\  that  a  defendant,  in  a  bill  in  Chancery,  has  a  constitutional 
right  to  have  matters  of  fact,  alleged  in  the  bill  and  denied  by  the  answer, 
tried  by  a  jury,  if  they  are  material  to  the  decision  of  the  cause,  and  the  ap- 
plication is  seasonably  made.  At  what  stage  of  the  proceedings  the  applica- 
tion must  be  made,  in  order  to  entitle  the  party  to  an  issue,  as  a  matter  of 
right,  was  left  undetermined  in  the  above  case.  The  above  point  respect- 
ing the  constitutional  right  to  a  trial  by  jury  was  left  undecided  in  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  844, 367,  369. 

The  question  whether  either  party  is  not  entitled,  of  right,  to  the  trial  of 
any  issue  in  fact  by  the  jury,  under  the  provision  of  the  constitution  of  New 
Hampshire,  was  left  without  decision  in  Dodge  v.  Griswold,  12  N.  Hamp. 
575. 

Whether  the  fact  proposed  to  be  tried  by  the  juryis  material  or  not  is  a 
question  for  the  Court.  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick. 
369.  The  issue  is  to  be  made  wp  under  the  direction  of  the  Court.  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  369 ;  Marston  v.  Brackett,  9  N. 
Hamp.  349. 

In  some  other  States  it  is  held,  that  the  Chancellor  may  decide  all  ques- 
tions of  fact  for  himself.  Lee  v.  Beatty,  8  Dana,  207 ;  Her  v.  Roath,  3 
How.  (Miss.)  276;  Manson  v.  Reed,  1  Clarke,  580;  Nice  v.  Purcell,  1  Hen. 
&  Munf.  272;  Fornshill  v.  Murray,  1  Bland,  485. 

But  when  any  question  of  fact  arises,  which  the  Chancellor  considers 
doubtful,  he  should  refer  it  to  a  jury.  Still  the  verdict  is  to  satisfy  the  con- 
science of  the  Chancellor,  and  if  he  is  not  satisfied  he  may  disregard  it. 
Lee  v.  Beatty,  Her  p.  Roath,  ubi  supra.  See  also  Munson  e.  Reed,  supra ; 
Garwood  ».  Eldridge,  1  Green  Ch.  290 ;  Apthorp  v.  Comstock,  2  Paige,  488 ; 
Marshall  v.  Thompson,  2  Munf.  412 ;  Bullock  t>.  Gordon,  4  Munf.  460 ;  Gait 
v.  Carter,  6  Munf.  245 ;  Mulock  v.  Mulock,  1  Edw.  14 ;  O'Connor  v.  Cooke, 
8  Sumner's  Ves.  536,  Perkins's  notes  and  cases  cited. 

(2)  In  Fornshill  v.  Murray,  1  Bland,  485,  it  was  held,  that  it  was  not  in- 
dispensably necessary  in  any  case,  that  an  issue  should  be  made  op. 
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In  what  Cues. 


Issue  not 
granted  where 
Court  itself 
more  compe- 
tent than  a 
jury. 


Where  con- 
flicting pre- 
sumptions. 


cretion  is  a  just  ground  of  appeal  (1)  ;  and,  therefore,  if  the  Court 
refuses  an  issue,  and  the  Court  of  Appeal  should  think  that  the 
contrary  decision  would  have  been  a  sounder  exercise  of  discre- 
tion, it  will  rectify  the  order  of  the  Court  below  accordingly  (p); 
and  so,  where  the  House  of  Lords  thought  that  the  Court  below 
had  directed  issues  improperly,  it  reversed  the  order  directing  the 
issues,  and  remitted  the  cause,  with  directions  to  the  Judge,  to 
decide  upon  the  matter  himself  (9). 

It  is  stated,  by  Lord  Eldon,  in  O'Connor  v.  Cook  (r)  that  "it 
is  pretty  clear  that  Courts  of  Equity,  in  ancient  times,  were  more 
in  the  habit  of  taking  to  themselves  the  decision  of  questions  of 
fact,  than  they  have  thought  it  wise  or  discreet  in  later  times;"  still, 
however,  the  practice  of  granting  issues  is  limited  to  cases  in 
which,  as  before  observed,  the  Court,  in  the  fair  exercise  of  its 
discretion,  considers  that  justice  will  best  be  obtained  by  that 
course  (1). 

In  some  cases,  as  we  have  seen,  a  party  has  a  right  to  demand 
an  issue ;  but,  with  the  exception  of  such  cases,  the  Court  will 
never  direct  an  issue  where  it  feels  that  it  is  itself  more  competent 
to  decide  the  point  than  a  jury ;  thus,  where  the  question  depends 
entirely  upon  conflicting  documents,  the  Judge  in  Equity  is  more 
competent  to  draw  the  proper  conclusion  than  a  jury,  and,  there- 
fore, an  issue  will  not  be  directed  (5). 

It  seems,  however,  that  where  the  question  turns  upon  conflict- 
ing presumptions  of  fact,  the  Court  will  send  the  case  to  be  tried 
by  a  jury,  as  in  Mason  v.  Mason  (f ),  where  the  right  depended 
upon  whether  the  father  or  son  survived,  and  it  appeared  that  they 
were  both  shipwrecked  together,  on  their  voyage  from  India,  when 


(p)  Vide  Hampson  v.  Hampson,  3 
V.&B.43. 

(q)  Nicol  v.  Vaughan,  2  Dow.  & 
Clark,  420 ;  5  Bligh/N.  S.  505,  S.  C; 
vide  etiam,  Earl  of  Winchilsea  v. 
Garetty,  1M.&K.  253,  S.  C. 


(r)  6  Ves.  665,671. 

(  s  )  Fisher  v.  Lord  Graves,  1 
M'Clel.  &  Y.  362 ;  sed  ride  Collins 
9.  Sawrey,  4  Br.  P.  C.  698. 

(0  1  Mer.  306. 


(1)  So  held  in  Townsend  v.  Graves,  3  Paige,  457 ;  Belknap  v.  Trimble,  3 
Paige,  601 ;  Gardner  v.  Gardner,  22  Wendell,  526;  Drayton  t.  Logan, 
Harp.  Eq.  67. 

(2)  In  Ray  9.  Doughty,  4  Blackf.  116,  it  was  held,  that  a  Court  of  Chan- 
eery  may  take  the  opinion  of  a  jury  as  to  any  of  the  facts  in  controversy 
between  the  parties,  whenever  it  thinks  proper  to  do  so.  In  McGowan  «. 
Jones,  R.  M.  Charlt.  184,  it  was  held,  that  although  the  practice  in  Georgia 
is  to  associate  a  special  jury  with  the  judge  of  the  Superior  Court,  in  the 
determination  of  Chancery  causes,  there  is  no  law  which  imposes  the  neces- 
sity of  such  association.    See  Bolton  v.  Flournoy,  ib.  125. 
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all  on  board  perished,  the  Court  directed  an  issue,  to  try  whether  In  what  Cases, 
the  sou  was  living  at  the  death  of  the  father.  ^^^^^^y 

The  Court  will  refuse  an  issue,  where,  though  the  facts  are  con-  Issue  not 
troverted,  it  sees  clearly  that,  even  if  found  to  be  as  the  party  F^11^' where 
asking  for  the  issue  alleges  them  to  be,  the  party  would  not  in  law  to  be  true,  the 
be  entitled  to  relief;  thus,  where  a  modus  was  clearly  invalid  as  J*w  would  be 
laid,  the  Court  refused  to  grant  an  issue,  but  decided  upon  the  ' 

point  of  law  (u) ;  and  so  where  the  defence  to  a  bill  for  tithes  was 
a  mere  prescription  in  non  dccimando,  without  any  color  of  title, 
the  Court  would  not  send  it  to  a  jury,  because  such  a  prescrip- 
tion was  no  defence,  even  where  the  bill  was  brought  by  a  lay 
impropriator  (x). 

And  so  where  it  is  obvious  that  the  finding  of  a  jury  can  be  in or  where 

no  other  way  but  one.  an  issue  will  be  refused :  thus  where,  in  a  Jla!7  can  only 
J  find  one  way. 

suit  for  tithes,  a  legal  exemption  was  set  up,  which  was  supported 

by  proof  of  non-payment  to  the  rector  for  a  very  long  period  of 
time,  but  no  satisfactory  evidence  was  given  of  the  legal  origin  of 
the  claim  for  exemption,  and  the  Court  was  satisfied  that  it  was 
impossible  to  throw  any  further  light  upon  the  subject  than  was 
afforded  by  the  evidence  already  before  it,  an  issue  was  refused ; 
because  the  Court  was  of  opinion  that,  were  the  evidence  present- 
ed to  a  jury,  they  would  not  be  justified  in  finding  that  such  an 
exemption  ever  existed  (y).  So  in  tithe  cases,  where  the  Court 
was  of  opinion  that  a  modus,  as  set  up  by  the  answer,  even  if 
proved,  would  be  bad  in  law,  it  would  decree  an  account  against 
the  defendants,  without  directing  an  issue  to  try  the  validity  of 
the  modus  (z).  Upon  the  same  principle,  although  there  was 
evidence  of  a  continued  adulterous  intercourse  between  a  mar- 
ried woman  and  her  paramour,  the  Court  refused  to  grant  an 
issue  to  try  the  legitimacy  of  her  child,  because  there  was  also 
evidence  of  such  access  between  the  husband  and  his  wife  as  was 
consistent  with  the  presumption  of  the  child's  legitimacy  (a). 

In  The  Bishop  of  Winchester  v.  Fournier  (6),  a  case  is  men-  Not  granted  in 
tioned  of  Bridge  t?.  Eddows,  where  the  bill  sought  to  have  a  forged  *ne  case  °* 
bond  delivered  up ;  but  Lord  Hardwicke  directed  an  issue,  though 
it  is  stated  to  have  been  proved  plainly,  that,  at  the  time  of  the 
alleged  execution  of  the  bond,  the  pretended  obligor  was  not  at 
the  place  where  he  was  supposed  to  have  executed  it,  and  his 
Lordship  is  represented  to  have  said,  "  that  he  could  not  try  the 

(it)  Blackburn  v.  Jepson,  3  Swanst.  (z)  Goodenough  v.  Powell,  2  Russ. 

132.  219. 

(x)  Berney  v.  Harvey,  17  Ves.  119.  (a)  Bury  v.  Phillpot,  2M.  &  K. 

(y)  Ross  v.  Aglionby,  4  Russ.  469.  349. 

W              ^  (6)  2  Ves.  446. 
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In  what  Cases,  question ;  —  that  it  was  a  fact  of  forgery  which  be  could  not  en- 
V*^P"V^^^  ter  into  and  which  must  be  tried ;  "  in  Peake  v.  Highfield  (c), 
however,  Lord  Gifibrd,  M.  R.,  said  "  he  did  not  apprehend  that 
Lord  Hardwicke  meant  to  go  to  the  full  extent  of  the  words 
there  imputed  to  him,  and  that  in  some  of  the  cases  which  he  had 
referred  to,  the  Court  did  try  the  fact  of  forgery,  and,  at  the  hear- 
ing, ordered  the  forged  instrument  to  be  delivered  up  "  (d)  (1). 

„  .      A.  In  Peake  r.  Highfield,  however,  although  Lord  Gifibrd  was  of 

Unless  there  is       .   .         ,         .     *  .......  -  , 

conflicting  evi-  opinion  that  the  Court  had  jurisdiction,  without  directing  any 

dence.  trial  at  Law,  to  declare  an  instrument  forged,  and  to  order  it  to 

be  delivered  up,  yet  as  both  the  defendant  and  a  witness  had  sworn 
to  the  execution  of  the  instrument,  he  considered  it  would  be  too 
much  for  him  to  make,  at  once,  a  decree  in  favor  of  the  plaintiff, 
and,  therefore,  he  directed  an  issue  to  try  whether  the  deed  in 
question  was  the  deed  of  the  party  by  whom  it  purported  to  be 
executed. 

Issue  will  not       It  is  to  be  observed,  that  it  is  generally  in  those  cases  only 

be  granted       where  there  is  contradictory  evidence,  that  the  Court  will  be  in- 

upon  a  mere 

suggestion,       duced  to  grant  an  issue  to  try  a  controverted  fact,  a  mere  sugges- 

unsupported     tion  upon  the  record,  unsupported  by  evidence,  in  opposition  to 
evidence  on  the  other  side,  will  not  be  sufficient ;  thus,  where  Sir 
J.  Leach,  M.  R.,  had  directed  issues  to  try  the  validity  of  a  bond, 
merely  upon  the  surmise  and  suggestion  of  a  party,  the  bond  be- 
ing unobjectionable  on  the  face  of  it,  and  all  the  evidence,  as  to 
the  circumstances  under  which  it  was  obtained,  before  the  Court 
upon  the  report  of  a  Master,  the  House  of  Lords  reversed  the 
order  directing  the  issues,  and  remitted  the  cause  to  the  Master  of 
the  Rolls,  with  directions  to  him  to  decide  upon  the  matter  him- 
self (e). 
But  may  be         '*  mast  not>  however,  be  understood,  that,  unless  there  is  con* 
granted  where  tradictory  evidence,  the  Court  is,  in  all  cases,  precluded  fromsend- 
ciently  proved.  *n£  a  matter  to  De  investigated  before  a  jury :  it  may  happen,  that, 
although  the  evidence  is  all  on  one  side,  it  is  still  not  sufficient  to 
satisfy  the  conscience  of  the  Court  that  the  fact  is  as  it  is  repre- 

(c)  1  Russ.  559.  White  v.  Hussy,  Pr*c.  in  Ch.  J4. 

(d)  Vide  The  Bishop  of  Winches-  (c)  Nicol  v.  V&ughan,  2  Dow.  & 
ter  te.  Fournier,  ubi  supra ;  and  Mas-  Clark,  420 ;  5  Bligh,  N.  S.  505,  S.  C; 
ters  v.  Braban,  1  Ross.  560,  n. ;  Sec-  vide  ettam,  Earl  of  Wioehebea  v. 
combe    v.  Fitzgerald,  ib.    561,  n.;  Garraty,  1  M.  &  K.253,  8.  C. 

Q.)  An  issue  was  directed  to  try  the  question  of  forging  of  a  deed,  oa  a 
bill  filed  for  the  purpose  of  settling  the  title  to  a  large  tract  of  land,  and  to 
prevent  a  multiplicity  of  suits.    Apthorp  v.  Comstock,  2  Paige,  483. 
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tented  to  be,  and  in  such  cases  the  Court  is  in  the  habit  of  direct-  In  what  Caws. 
ing  an  issue  to  try  the  fact,  although  the  evidence  in  support  of  it  v-^^^^-y 
is  not  opposed  by  any  adverse  claim  on  the  other  side ;  thus,  in 
Moons  v.  De  Bernales  (/),  where  the  defendants  had  not  dispu- 
ted the  plaintiff's  title,  but  had  put  him  to  the  proof  of  it  by  their 
answer,  upon  which  the  plaintiffs  had  gone  into  long  evidence  in 
support  of  their  title,  which  the  Master  of  the  Rolls  did  not  deem 
quite  satisfactory,  issues  were  directed  to  try  it  (g)  (1). 

The  Court  has  also,  where  it  has  entertained  a  suspicion  that  Or  where  there 
a  witness  was  interested  in  the  result  of  the  cause,  directed  the  \^Y9  ^&i  a 
matter  to  be  tried  by  an  issue,  in  order  that,  upon  his  examination  witness  is  ta- 
in the  Court  of  Law,  questions  might  be  put  to  him  to  discover    re8teda 
his  interest  (A). 

It  is  to  be  remarked,  that,  although  it  has  sometimes  happened,  Or  where  a 

that  where,  upon  the  hearing  of  a  cause,  a  matter  not  in  issue  has  "^"^jJJ^11' 

started  up,  which  has  appeared  to  the  Court  material  to  the  ques-  has  come  into 

tion,  the  Court  has  directed  an  issue  to  try  it  (tj,  the  Court  <PJ«»tion at 

will   not  permit  a  party    to   take  an  issue,   upon  a   point  in 

question,  in  a  different  form  from  that  which  he  has  stated bat  not 

in  his  pleadings :  thus  the  Court  refused  to  permit  defendants  uP°n  *  *}*$*' 

.    °  , .  ,  r  ,   .       ,    .    ent  point  from 

to  have  an  issue  to  prove  matters  which  were  not  stated  in  their  that  laid  in  the 

answers,  but  which  appeared  by  the  answer  of  the  plaintiffs  to  pleadings, 
their  cross  bill  (&).  So  where  the  plaintiff,  in  a  bill  for  a  specific 
performance,  fails  in  proving  the  terms  of  the  agreement  he  relies 
upon,  the  Court  will  not  assist  him  by  directing  an  issue  to  ascer- 
tain the  terms  (/) ;  and  e  converso,  a  party  is  not  entitled  to  an 
issue  or  an  inquiry  to  establish  a  case  relied  upon  by  his  pleading, 
but  omitted  in  proof  (m). 


It  is  to  be  noticed,  that  an  issue  may  be  granted  either  upon  At  what  time 
the  original  hearing  of  the  cause,  or  upon  a  hearing  for  further  &****&. 
directions,  or  upon  exceptions  to  a  Master's  report  upon  an  inqui-  At  the  hearing, 
ry  ;  and  sometimes,  where  the  Court  sees  that  the  consequence 
of  directing  an  inquiry,  as  to  a  particular  fact,  must  be  that  the 
Master's  report  will  be  excepted  to,  and  that  an  issue  must  event- 


(/)  1  Ross.  901.  (k)  Minor  Canons  of  St.  Paul  v. 

(If)  Vide  etiam,  Burkett  v.  Ran-  Kettle,  2  V.  &.  B.  1;  and  see  Ben- 
dan,  3  Mer.  466.  nett  v.  Neale,  Wightw.  324. 

(i)  Stokes  v.  M'Kerral,  3  Bro.  C.  (/)  Savage  v.  Carroll,  2  B.  &  B. 

C.  228  [Perkins's  ed.  notes].  (m)  Savage  v.  Carroll.  1  B.  A  B. 

(0  Balch  v.  Tucker,  2  Cha.  Ca.  40.  648. 

(1)  See  ante,  1286,  note. 
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When  granted  ually  be  directed,  it  will  direct  the  issue  at  once   («)  (1).    It 
uJJo^Jotion'  seems  also,  from  the  judgment  of  Lord  Eldon,  in   Agar  v.  The 
Regent's  Canal  Company  (o),  that  where  a  motion  is  made  to 
— -  to  com-     commit  a  party  for  the  breach  of  an  injunction,  and  the  fact  of 
of  injunction.  *e  injunction  hating  been  broken  is  strongly  controverted  npon 
the  affidavits,  the  Court  will  direct  an  issue  to  try  it    The  Court 
will  also  direct  an  issue  upon  a  motion  for  an  injunction  (p),  or 
for  a  receiver  ($),  where  the  facts  upon  which  the  plaintiff  relies, 
as  the  foundation  of  his  application,  are  positively  denied  apon 
the  affidavit  of  the  defendant. 
But  not  upon       In  general,  however,  the  Court  will  not  grant  an  issne  upon 
ot?j?r^CMI°ns  mot'on  De*bre  hearing,  unless  upon  consent ;    and,  in  Fullagar 
sent.  v.  Clark  (r),  where  a  motion,  on  the  part  of  the  plaintiff,  was 

made  upon  the  coming  in  of  the   answer,  that  an  issue  might  be 
directed,  to  try  whether  the  plaintiff  was  of  competent  mind,  at 
the  respective  periods  of  the  execution  of  the  agreement  and  lease 
in  question  in  the  cause,  and  whether  such  agreement  and  lease 
were  fairly  or  unduly  obtained  and  executed,  Lord  Eldon  refused 
Sccus,  where    to  grant  the  application  without  consent ;  his  Lordship,  howerer, 
object  is  to  try  founded  his  objection  to  the  motion  upon  the  fact,  that  the  object 
upon'which     °f  ^e  D*^  was  to  ^ave  a  lease,  made  by  the  plaintiff,  delivered 
the  suit  de-      Up,  either  as  having  been  made  by  a  person  incompetent  to  make 
pen  *'  it,  or  as  having  been  unduly  obtained  :  and  he  said  that  if  the 

motion,  upon  the  answer,  had  been  merely  for  an  issne  to  try 
whether  the  plaintiff  was  of  competent  mind  to  execute  a  deed 
and  nothing  more,  and  that  could  not  be  tried  in  ejectment,  he 
would  not  say  that  he  would  not  direct  that  issue  ,*  his  Lordship 
also  said,  that  he  had  himself,  in  one  or  two  instances,  renttired 
to  interpose  in  a  very  early  stage  of  the  cause,  where  a  single 
fact,  legitimacy  for  instance,  was  to  decide  every  thing,  and  that, 
in  such  a  case,  this  course,  without  putting  the  party  to  the  ex- 
pense of  going  to  replication  and  the  examination  of  witnesses, 
was  not  wrong. 
Issue  upon  mo-     It  is  to  be  mentioned  in  this  place,  that  in  an  anonymous 


upon 
erusei 
igh 
tented  to, 


tion  refused      case  in  the  Exchequer,  the  Court  considered  it  irregular  to  direct 
although  con-  . 

(»)  Norman  v.  Morrell,  4  Ves.  769,  516.                                          ^ 

770.  (?)  Gardiner  «.  Rove,  4  Mad.  236. 

(»)  Cooper's  Rep.  77.  (r)  Id  Ves.  481. 
(p  )  De  Taatet  v.  Bordenave,  Jae. 

(1)  At  what  stage  of  the  proceedings  application  fbr  a  trial  by  jury  mart 
be  made  to  entitle  the  party  to  an  issue,  as  a  matter  of  right,  was  left  unde- 
cided in  Marston  v.  Brackett,  9  N.  Hamp.  249.    See  ante,  1289,  note. 
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an  issue  upon  motion,  although  it  was  consented  to  by  the  other  When  granted. 
party  (s).  v-^v-*^ 

An  issue  may  be  directed,  not  only  upon  questions  between  par-  Issues  granted 

ties  to  the  suit,  but  also  upon  claims  brought  in  under  a  decree.  upon  clwmf  b7 

persons  not 
by  persons  not  upon  the  record.    Thus,  where  the  Master  allow-  upon  toe  rec- 

ed  a  claim  brought  in  by  a  solicitor,  for  a  bill  of  costs,  upon  ord- 

which  exceptions  were  taken  ;  upon  the  hearing  of  the  exceptions, 

an  issue  was  directed  (*). 

The  Court,  sometimes,  directs  one  issue  only,  and  sometimes  One  or  more 
several,  according  to  the  number  of  substantial  points  upon  which iasaeB* 
it  is  necessary  to  take  the  opinion  of  a  jury :  and  it  will,  where 
the  point  to  be  decided  embraces  several  circumstances,  direct  an 
issue  upon  each  of  those  circumstances  :  thus,  in  Bryan  v.  Parker  Doable  issues. 
(u),  a  double  issue  was  directed  to  try  the  validity  of  a  farm  mo- 
dust  the  inquiry  being  first,  as  to  the  existence  of  the  ancient 
farm  ;  and,  secondly,  as  to  the  payment  of  the  modus.    It  seems  As  to  a  partic- 
also,  that  the  Court  has  directed  an  issue  as  to  a  particular  clause  J  "jjjlaaie  in 
in  a  will  (x). 

Issues   concerning  lands,  or  other  corporeal  or  incorporeal  Venue. 
hereditaments,  oight  strictly  to  be  tried  in  the  counties  where  the 
same  are  situate  ;  but  the  Court  will  sometimes  direct  the  venue 
to  be  laid  in  another  county  (y).    It  was  laid  down,  however,  by  Not  changed 
Sir  J.  Leach,  V.  C,  as  a  rule,  that  an  order  to  that  effect  cannot  except  upon 
be  made  part  of  the  decree  or  order  directing  the  issue,  because  ^on#  app  '* 
the  propriety  of  it  depends  upon  circumstances  which  are  extrinsic 
to  the  pleading  and  proofs,  but  that  a  petition  most  be  presented 
for  the  purpose  of  obtaining  it  (z). 

In  directing  an  issue,  tjie  Court  directs  the  party  supporting  f&rty  support- 
the  affirmative  to  be  the  plaintiff  in  the  issue  (1) ;  thus,  in  tithe  J^*  to  be"" 
cases,  the  defendant  setting  up  a  nodus  or  composition,  being  the  plaintiff. 
party  to  support  the  modus,  is  considered  as  the  proper  party  to 
be  the  plaintiff  at  Law  (a). 

(j)  2  Anst.  480.  The  decision  in  Chapman  v.  Smith, 

(t)  Price  v.  Price,  cited  2  Smith's  above  referred  to,  appears  at  first  to 

Ch.  Pr.  76.  be  at  variance  with  this  rule ;  but  it 

(u\  1  Younge  &  C.  170 j  videetiam,  will  be  seen,  upon  reading  the  case, 

Bailey  v.  Sewell,  1  Russ.  939.  that  the  circumstance  which  induced 

(z)  Hippesley  v.  Horner,  Setoa,  the  Court  to  direct  the  issue  into 

19 ;  vide  etiam,  Earl  of  Newburgh  another  county,  was  apparent  on  the 

v.  Countess  of  Newburgh,  5  Mad.  face  of  the  pleadings. 

364.  (a)  Chapman  v.  Smith,  9  Ves. 

(y)  Chapman  v.  Smith,  2  Ves.  516.  606, 616. 
(z)  Sparke  v.  Ivatt,!  S.  &  S.  366. 


349; 


(1)  Bee  Singleton's  Will,  6  Dana,  316. 
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Form  of.  It  usually  forms  part  of  the  order,  that  the  issue  is  to  be  settled 
toZaedby*'  ^  a  Master  in  case  the  parties  differ  about  the  same,  and  the 
Muter.  Court,  in  granting  an  issue,  not  unfrequently  imposes  terms  upon 

the  plaintiff  (6). 

Plaintiff  se-  ^ne  P*8"1^  "*  t°e  ^88ne  nas  tne  right  of  selecting  the  Court  in 

lecta  the  court,  which  it  is  to  be  tried ;  formerly  he  could  elect  only  between 
the  Queen's  Bench  or  the  Common  Pleas,  the  practice  of  the 
Court  being  not  to  send  it  to  the  Court  of  Exchequer,  unless  there 
was  some  special  reason  for  it,  in  which  case  a  special  order  must 
have  been  obtained  (c).  Since  the  alteration  of  the  practice,  how- 
ever, the  plaintiff  may  select  any  of  the  three  Common  Law 
Courts  (d). 
Trial  at  Bar.  **  w  8a"*  ^at  tne  ^ourt  seldom  or  ever  directs  a  trial  at  Bar, 
but  only  intimates  that  it  would  be  desirable  (e) ;  this,  however, 
is  not  strictly  correct,  for  although  the  Court,  owing  to  the  great 
increase  of  expense  attendant  upon  trials  at  Bar,  is  very  cautious 
in  directing  an  issue  so  to  be  tried,  yet  frequent  instances  are  to 

new  tria|J|  be  found  in  which  such  trials  have  been  directed  (/) ;  and,  it 

after.  seems,  that  even  new  trials  may  be  directed  of  issues  which  hare 

been  tried  at  Bar  (g).    In  Baker  v.  Hart  (h),  Lord  Hardwicke 
directed  the  trial  to  be  at  the  Bar  of  the  Court  of  King's  Bench, 
provided  the  party  praying  it  would  consent  that,  if  he  prevailed, 
he  would  be  contented  with  Nisi  Prius  costs  (t). 
Admissions.         *n  directing  an  issue,  the  Court  will  order  the  parties  to  make 
such  admissions  as  are.  necessary  to  raise  the  question  to  be  de- 
Production  of  termined  (&).    It  will  also  order  the  parties  to  produce,  at  the 
papers.  ^.^  ^  ^ocumentg  jn  tnejr  possession,  custody,  or  power,  which 

the  other  parties  may  require,  or  which  the  Court  may  think  ne- 
cessary for  a  complete  investigation  (/) ;  and,  if  such  order  does 
not  form  part  of  the  original  order  directing  the  issue,  it  may  be 
obtained  afterwards,  upon  motion  (m)  (1).    It  seems,  however, 

,  Bowser  v.  Colby,  1  Hare,  109.    Atk.  320 ;  Baker  v.  Hart,  3  Atk.  548 ; 
c)  Antrobus  v.  East  India  Com-    1  Ves.  28,  8.  C. ;  Coker  v.  Farewell, 


8 


pany,  5  Mad.  3.  2  P.  Wms.  563. 

(d)  2  Smith'a  Ch.  Pr.  3rd  ed.  87.  (h)  Ubi  supra. 

(e)  2  Mad.  P.  &  P.  626.  (*)  Vide  etiam,  Hit*  0.  Salter,  2 
(/)  Vide  Baker  v.  Hart,  3  Atk.  Dick.  496. 

542;  1  Ves.  28,  8.  C. ;  Hite  9.  Sal-  (it)  Fenwick  v.  James,  Seton  on 

ter,  2  Dick.  495 ;  Richards  v.  Symes,  Decrees,  348. 

2   Atk.   320  ;   Attorney-general   v.  (Q  Carte  v.  Hodg kin,  ib.  342. 

Montgomery,  ib.  378.  (m)  Marsh  «.  Sibbald,  2  V.  &  B. 

(g)  ftegina  v.  Ball  de  Bewdley,  1  375. 
P.  Wms.  212;  Richards  v.  8ymes,2 


(1)  It  has  been  decided  in  Virginia,  that  any  papers  may  be  read  at  the 
trial  of  an  issue,  which  were  read  upon  the  hearing  of  the  cause,  or  at  a  for- 
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that  such  an  order  cannot  be  made  unless  all  the  parties  to  the  Production  of 
issue  are  also  parties  to  the  record  (n).  The  rule,  as  to  producing  ^^^^\ 
papers,  on  a  trial  at  Law,  directed  by  the  Court  of  Chancery,  is  Rule  as  to,  in 
this: — If  the  Court,  on  motion  or  by  decree,  directs  a  trial,  that  case  of  iMues- 
trial  is  directed  in  such  a  way,  that  all  productions  which  the 
Court  conceives  to  be  useful  upon  that  trial,  the  creature  of  its 
own  direction,  shall  be  made  (1). 

Upon  this  principle,  the  Court  will  order  documents,  which  are  Documents,  in 
in  the  possession  of  another  defendant,  to  be  produced  at  the  trial tne  hands  of 
of  an  issue  (0),  even  though  such  defendant  declines  to  be  a  party  ordered  to  b/' 
to  the  issue  (p).    The  rule  is  different  with  respect  to  the  trial  of  produced, 
actions  not  directed  by  the  Court ;  as,  for  instance,  where  a  bill  is  Sccus,  in  the 
filed  for  an  injunction  against  an  action,  and  for  relief,  and,  the  ^^^^ 
injunction  being  refused,  the  defendant  goes  on  at  Law  to  a  direction  of 
trial,  —  there  the  plaintiff  can  only  read,  by  the  direction  of  the  tneCoart- 
Court,  what  he  may  read  without  that  direction,  viz.,  the  an- 
swer, and  then  he  may  read  every  book,  memorandum,  letter,  or 
paper  referred  to  by  that  answer,  as  every  such  book,  letter,  &c, 
is  part  of  the  answer.    It  is  read,  as  being  part  of  the  answer, 
and  the  plaintiff  must  show  that  what  he  prays  may  be  produced, 
is,  in  effect  and  substance,  part  of  that  answer,  unless  the  trial  is 
directed  by  the  Court  itself,  on  motion,  or  by  decree ;  but  there 
is  no  instance  of  directing  the  answer  of  any  other  person,  except 
of  the  defendant  in  that  cause,  or  any  part  of  it,  to  be  read  upon  a 
trial  not  directed  by  the  Court  itself  (q). 

It  is  to  be  observed,  that,  although  in  the  case  of  a  trial  at  Law,  Documents 

directed  by  the  Court  of  Chancery,  the  Court  has  power  over  ev-  *Jel<? in  antrc 

.      •      .1  i_      •     •  1   •       1  1     droit  not 

ery  party  in  the  cause,  who  is  interested  in  the  question  to  be  produced. 

tried,  to  compel  such  production  as  may  be  necessary  for  a  com- 
plete trial,  such  production  will  not  be  ordered  of  documents 
which  the  party  holds  in  a  distinct  character,  such  as  mortgagee, 
&c.  (r).  In  a  case,  however,  before  the  Court  of  Exchequer,  the  Unless  pro- 
defendants,  in  a  tithe  suit,  were  ordered  to  produce,  at  the  trial  of  jj^Jj^*1. 


-  duced  at  the 

Court. 
(»)  Johnston  v.  Todd,  3  Beav.  223.        (q)  Vide  Marsh  v.  Sibbald,  ubi  su- 
(0)  Marsh  v.  Sibbald,  2  V.&  fi.  375.    pra. 


Qe 


(p  )    Pindar   v.   Smith,    Mad.  &        (r)  Pindar  v.  Smith,  ubi  supra, 
aid.  48. 


mer  trial.  McCall  v.  Graham,  1  Hen.  &  Munf.  13.  But  it  will  not  be  con- 
sidered an  irregularity  to  omit  to  read  them,  unless  the  order  contains  a  posi- 
tive direction  to  that  effect.    Ford  v.  Gardner,  1  Hen.  &  Munf.  72. 

(1)  Where  a  feigned  issue  is  awarded,  the  Court  may  impose  such  re- 
strictions on  the  parties  as  will  prevent  all  fraud  and  surprise  on  the  trial. 
See  the  directions  given  in  Apthorp  v.  Comstock,  2  Paige,  485. 
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Production  of  an  issue  and  before  the  Master,  deeds  produced  by  them  at  the 
^^^f^,  hearing,  though  belonging  to  their  landlord,  who  was  not  a  party, 
or  to  admit,  at  the  trial,  the  facts  which  the  deeds  were  produced 
at  the  hearing  to  prove  (s). 
dally  ordered.      Il  is  to  De  remarked,  that  the  ordinary  order  for  the  production 
of  books,  papers,  and  writings,  before  the  Master,  will  not  be  suffi- 
cient to  compel  their  production  at  the  trial ;  suah  production 
must  be  specially  ordered,  and  usually  forms  part  of  the  order  di- 
recting the  issue ;  where  that  is  not  the  case,  a  special  application 
must  be  made  to  the  Court  (t). 
Bill  of  discov-      Where  the  Court  has  ordered  an  issue  or  an  action  at  Law,  with 
luffor!   n°       directions  for  a  production  of  papers,  &c,  a  bill  of  discovery 

cannot  be  filed  without  leave  of  the  Court  («). 
Examination  Some  doubt  appears  to  exist  with  respect  to  the  right  of  the 
of  parties ;  Court,  when  it  directs  an  issue,  to  order  the  parties  themselves  to 
be  examined,  without  their  consent  (1).  Instances  occur  in  the 
books,  in  which  orders  for  such  examinations  have  been  made  (x), 
in  what  cases,  and  again  there  are  others  in  which  they  have  been  refused  (y). 
consent  Upon  examination  of  these  cases,  however,  it  will  be  found,  that 

the  rule  is  against  the  examination,  when  the  issue  is  directed  at 
the  hearing  of  the  cause,  or  upon  further  directions,  unless  the 
party  is  merely  a  nominal  one ;  but  that  where  the  issue  is  di- 
rected upon  an  interlocutory  application,  on  the  ground  that  the 
affidavits,  on  both  sides,  are  conflicting,  as  where  an  injunction 
is  asked  for  upon  the  affidavit  of  one  party,  and  opposed  upon  that 
of  another,  and  an  issue  is  in  consequence  directed,  there  it  is 
considered  quite  fit  that  they  should  both  be  examined  (z). 
Order  for  is  no  It  is  to  be  observed,  that  where  the  Court  directs  a  party  to  be 
objection.  examined  as  a  witness,  no  objection  is  waived,  except  that  which 
arises  from  his  being  a  party  in  the  cause  (a),  and  that  the  mean- 
ing of  the  order,  is  not  that  he  should  be  a  witness  for  the  party 
himself,  or  for  the  other  side,  but  that  he  should  be  a  witness  for 
the  Court  (6) ;  in  fact,  that  he  should  undergo  a  viva  voce  exami- 
nation, for  the  purpose  of  eliciting  the  truth  more  clearly  than 
can  be  done  by  affidavit  or  depositions  in  writing. 

{$)  Pulley  e.  Hilton,  10  Pri.  118.  De  Tastet  v.  Bordenave,  Jac.  518. 

rsh  v.  Sibbald,2  V.  &  B.  (y)  Vide  Howard  ».  BraithwaRe,  1 

V.&B.374. 

(u)  Cook  v.  Marsh,  18  Ves.  209;  («)  De  Tastet  v.  Bordenave,  nbi 

vide  Few  v.  Guppy,  1M.&C.  487,  supra. 

507.  (a)    Rogerson  v.  WhittingUm,  1 

(x)  Vide  exparte  Dister  v.  Buck,  Swanst.  3& 

234 ;  Harwood  v.  Harwood,  cited  4  (()  De  Tastet  v.  Bordenave,  abi 

Mad.  296 ;  Gardiner  v,  Rowe,  ibid. ;  supra. 

(1)  See  Perkins  v.  Minchin,  2  Moll.  24. 


375, 
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The  form  of  the  issue  having  been  pointed  out  by  the  decree  or  How  Settled, 
order,  a  draft  of  the  record,  in  an  action  at  Law,  is  prepared  by  v-^^^^-^**/ 
the  plaintiff's  solicitor,  in  which  the  pretended  plaintiff  declares,  drawn.  °W 
that  he  laid  a  wager  of  five  pounds,  with  the  defendant,  on  the 
question  in  dispifte  ;   and  avers  that  the  fact  is  as  he  contended  it 
was,  and  that  he  therefore  brings  his  suit  for  the  five  pounds ;  the 
defendant,  by  his  plea,  admits  the  wager,  but  avers  the  contrary 
to  be  the  fact ;  whereupon  the  issue  is  joined,  which  is  directed 
to  be  tried  (c). 

When  the  plaintiff's  solicitor  has  prepared  the  issue,  he  sends and  set- 

a  copy  thereof  to  the  defendant's  attorney,  and  the  same  is  settled    e  ' 

by  him.     If  the  parties  are  unable  to  agree  upon  the  issue,  a  fair  ^"~  br  Mm" 

copy  of  the  issue  is  made  and  left  in  the  Master's  office;    a 

warrant  is  then  taken  out  and  served  on  the  adverse  solicitor,  on 

leaving  the  same ;   the  other  party  then  takes  a  copy,  and  the 

issue  is  settled  by  the  Master,  on  a  warrant  taken  out  for  that 

purpose  (d). 

When  the  issue  has  been  settled,  the  Master  certifies  accord-  Master's  cer- 
ingly.      This  certificate  is  filed  at  the  Report  Office,  and  a  copy  u  cate' 
of  the  issue,  with  notice  of  trial  indorsed,  is  delivered  to  the 
defendant's  attorney ;    the  record  is  then  made  up,  and  the  trial 
takes  place  in  the  usual  manner  (e). 

If  either  of  the  parties  require  a  special  jury,  a  motion  for  one  Special  jury. 
should  be  made  to  the  Court  of  Chancery  (/)  (1).    Where  lands  View. 
are  in  question,  the  Court  will  sometimes  order  the  jury  to  have  a 
view,  and  where  they  are  to  have  a  view  of  a  particular  manor, 
the  Court  will  order  them,  sometimes,  to  take  a  view  of  the  whole 
and  ascertain  the  bounds  of  it  (g). 

The  decree  or  order  directing  the  issue,  always  specifies  the  Proceeding 
time  when  it  is  to  be  tried ;  but  it  seems  that  the  Court  has  no  ^akes  defaulf 
power  to  make  a  compulsory  order  to  force  the  parties  to  proceed 
on  thte  issue ;  if,  however,  the  plaintiff  make  default,  in  taking 
the  record  down  for  trial  at  the  time  appointed,  the  Court  will 
order  the  issue  to  be  taken  pro  confesso  against  him,  unless  the 
party  can  show  reasonable  ground  why  the  issue  could  not  be  tried 

(e)  1  Newl.  Pr.  350.  (/)  Anon.  2  P.  Wms.  68. 

(d)  2  Smith's  Ch.  Pr.  88,  ed.  3.  (g)  Prae.  Reg.  263. 

(e)  Ibid.  81. 

(1)  In  the  case  of  Apthorp  v.  Comstock,  2  Paige,  485,  the  order  contain- 
ed a  direction,  that  the  trial  should  be  by  a  itnick  jury,  if  either  party  should 
so  request. 
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How  Settled,  at  the  time  ordered  by  the  Court  (h).      The  probability  of  the 
^•^^^^^^  absence  of  the  plaintiff's  counsel,  at  the  time  of  the  trial,  has 

been  held  a  reasonable  ground  for  putting  off  the  trial  (t). 
Record  carried      It  may  be  mentioned,  that,  in  Humpage  v.  Rowley  (&),  the  de- 
^own   y  pro-    £en^ani  obtained  permission,  from  the  Court  of  K.  B.,  to  carry 

down  the  record  by  proviso.  Such  permission,  however,  if  proper 
A  plaintiff  may  at  all,  should  be  given  by  this  Court.  It  may  also  be  mentioned 
try  thTtaue*-    tnat   *n  a  case   De*°re  Sir  '•  Leach,  V.  C,  where  an  issue  was 

directed  to  be  tried  at  Chester,  but  no  trial  took  place,  upon  a 

motion  being  made  that  the  plaintiff  might  be  directed  to  try  the 
or  in  default  of  issue  at  the  next  Chester  assizes,  or  otherwise  that  it  might 
u!ken"pro  co»-  De  taI*en  pro  confesso  against  him,  the  order  to  that  effect  was 
fesso.  made  (/)  (1). 

Defendant  |         It  is  the  duty  of  the  defendant  in  the  issue  to  name  an  attorney 
attorney"6  "*  t0  aPPear  *°r  n*m  m  *e  Court  of  Law  in  which  it  is  to  be  tried, 

and,  if  he  neglects  to  do  so,  an  order  may  be  obtained  that  he 

-—  or  in  case  mav  name  an  attorney  in  four  days,  and  that,  in  default,  the  issue 
of  default,         ,     J  ,  .    _       /  ,.        .         -       .,..-,  \ 

issue  taken  as  be  taken  as  tried  and  a  verdict  given  for  the  plaintiff  (m). 

trod-  After  an  order  to  take  the  issue  pro  confesso,  the  cause  should 

be  set  down  for  further  directions,  and  to  have  the  issue  taken  pro 

confesso  pursuant  to  the  order  (n). 

Judge  must  try      It  may  be  stated  here,  that  a  Judge  at  Law  trying  an  issue  has 

the  issue.         no  authority  to  decline  trying  it,  or  to  refer  it  to  another  mode  of 

trial,  viz.,  by  arbitration ;  but  if  the  parties  think  proper  to  refer 

it  to  arbitration,  and  a  reference  is  adopted  by  consent,  the  effect 

of  that  is  to  abandon  not  merely  the  direction  to  try  the  issue,  but 

the  whole  proceeding  (o). 

Proceedings         The  course  of  proceeding  upon  the  trial  of  an  issue  is  general- 

upon  trial.        ]y  the  same  as  that  adopted  in  ordinary  trials  at  law  (2),  except 

(h)  Bearblock  t>.  Tyler,  1  J.  &  W.  that  both  orders  were  made  onaffida 

225 ;  Casborne  v.  Barham,  5  M.  &  C.  vit  of  the  service  of  a  notice  of  mo- 

113 ;  Johnston  v.  Todd,  3  Beav.  218.  tion ;  and  that,  in  addition  to  the  di- 

(t)  Bearblock  v.  Tyler,  ubi  supra,  rection  stated  in  the  report,  they  or- 

(&)  4  T.  R.  767.  dered  that  the  defendant  should  con- 

(I)  Anon.  4  Mad.  256.  sent  to  the  trial  of  the  issue  at  the 

(to)  Wilson  v.  Ginger,  2  Dick.  521;  next  assizes  to  be  holden  for,  6c.  or, 

Constable  v.  Angel,  cited  ibid.    It  is  in  default,  the  issue  to  be  taken,  pro 

stated  in  Mr.  Smith's  book,  vol.  2,  p.  confesso. 

88,  that,  in  both  the  above  cases,  it  (n)  Anon.  20th  Dee.  1813,  cited  1 

appears  that  the  Master  had  settled  Newl.  352. 

the  issue,  and  certified  that  the  de-  (o)  Woodley  t».  Johnson,  1  Moil. 

fendant  had  not  named  an  attorney ;  394. 

(1)  Bassett  v.  Johnson,  1  Green  Ch.  154. 

(2)  It  is  the  right  and  the  usual  course  in  the  trial  of  an  issue  out  of  Chan- 
eery,  to  examine  the  witnesses  viva  voce.  Paul  v.  Paul,  2  Hen.  &  Munf. 
525.    But  see  Marston  v.  Brackett,  9  N.  Hamp.  349, 350. 
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where  the  Court  of  Chancery  has  given  any  special  directions        Trial- 

upon  the  subject.    It  is,  however,  to  be  remarked,  that,  where  a  R  .    .     aH 

devisee  seeks  to  establish  a  will  of  real  estate  against  the  heir,  the  the  witnesses 

rule  of  the  Court  requires  that  the  due  execution  of  the  will  should  J°  a  wiU.  ihyH 
.  »ii  ../•!•,  .  .be  examined, 

be  proved  by  the  examination  of  all  the  attesting  witnesses  to  it, 

who  are  in  existence,  or  capable  of  being  examined ;  and  that 
the  same  course  is  also  necessarily  required  upon  the  trial  of  an 
issue  devisavit  vet  turn  (p)  (1)  ;  except  when  the  circumstances 
are  such,  that,  by  the  common  rules  of  evidence,  proof  of  the 
witness's  hand-writing  may  be  substituted  for  the  testimony  of 
the  witness  himself,  as  where  the  witness  is  dead  or  abroad,  or  is 
insane  (f ),  or  where,  after  diligent  search,  he  cannot  be  found  (r). 

"  The  rule  of  this  Court,  to  have  all  the  witnesses  examined,  is  *««»n  of  the 
not  by  any  means  a  technical  rule ;  this  proceeding  to  establish  a 
will,  aiming  to  say  to  the  heir,  that  if  the  will  shall  be  once  estab- 
lished against  him,  he  can  never  claim  the  devised  property  again, 
or,  if  the  effect  should  not  be,  that  the  whole  estate  is  gone  from 
him,  but  establishing  charges  and  incumbrances,  to  that  extent 
his  interest  is  bound  for  ever.    This  Court,  therefore,  before  an 
heir  shall  be  deprived  of  that  opportunity  which  the  law  gives 
him,  by  repeated  ejectments,  to  question  again  and  again  the 
validity  of  the  will,  until  his  conduct  constitutes  a  case  of  that 
vexatious  nature  which  induces  the  Court  to  grant  an  injunction, 
the  Conn,  as  it  will  know  the  whole  truth,  expects  that  all  the 
witnesses  shall  be  examined  on  one  side  or  another ;"  and  as  an  R?Jf  ^  *}* 
issue  devisavit  vet  rum,  is  a  proceeding  to  try  the  actual  fact  "  with  wui  should  be 
a  view  to  the  information  of  the  Court,  who  must,  to  establish  the  e*«n*ned. 

rp)  Townsend   v.  Ives,  1  WUs.  C.  603 ;  Lord  Carrington  r.  Payne,  5 

216  ;  Ogle  v.  Cook,  1  Ves.  178 ;  Bui-  Vei.  404 ;  Bernett  v.  Taylor,  9  Vea. 

len  v.  Michel,  2  Pri.  399;  Bootle  v.  381. 

Blundell,  19  Vet.  494;  Cooper  Ch.  (r)  James  *.  Parnell,  Turn.    & 

Rep.  136.  Rata.  417. 

(q)  Powell  v.  Cleaver,  2  Bro.  C. 


In  Mawton  v.  Brackett,  9  N.  Hamp.  337,  the  Court  held,  that  if  a  party, 
after  the  evidence  in  Chancery  has  been  closed,  has  a  trial  by  jury,  the  case 
is  to  be  tried  before  the  jury  upon  the  evidence  taken  for  the  hearing  in 
Chancery,  unless  the  Court,  upon  cause  shown,  otherwise  order.  But  the 
Court  may  make  an  order  permitting  further  evidence  to  be  introduced,  and 
may  order  the  parties  to  be  examined,  if  the  case  appears  to  require  it. 

(1)  See  the  cases  to  this  point  in  note  to  ante,  page  1019,  oh.  20,  Pt.  2,  § 
2;  Powel  v.  Cleaver*  2  Bro.  C.  C.  (Perkins's  ed.)  504,  note  (ft) ;  Lord  Car- 
rinjton  t.  Payne,  5  Sumner's  Yes.  404,  Perkins's  note  (ft)  and  cases  cited ; 
2  Oreenl.  Ev.  §  694,  note;  2  Story  Eq.  Jur.  $  1447;  Bootle  v.  Blondell,  19 
Sumner's  Vesey,  494,  note  (ft),  500. 
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Examination 
of  Witnesses. 


Applies  only  to 
suits  to  estab- 
lish a  will. 


Where  party 
refuses  toex- 


Of  reading 
depositions  in 
the  cause ; 


will,  know  the  whole,  the  case  must  go  to  trial  without  that  preju- 
dice which  is  the  consequence  of  considering  the  witnesses  to  the 
will  as  the  witnesses  of  either  party,  and  merely  as  a  judicial  pro- 
ceeding  to  inform  the  Court "  (s). 

This  rule,  however,  applies  only  to  the  case  of  a  bill  filed  to 
establish  a  will,  and  an  issue  directed  by  the  Court  upon  that 
bill ; — where  the  bill  was  filed,  by  the  heir  at  law,  to  restrain  the 
devisee  from  setting  up  a  legal  estate  as  a  bar  to  an  ejectment 
upon  the  hearing,  and  an  issue  devisavit  vel  non  was  directed,  in 
which  the  devisee  was  plaintiff;  upon  a  motion  for  a  new  trial,  on 
the  ground  that  all  the  attesting  witnesses  had  not  been  examined, 
it  was  held,  that  the  case  stood  upon  a  ground  directly  opposed  to 
that  upon  which  the  ordinary  cases  of  bills  to  establish  wills  rest- 
ed, inasmuch  as,  so  far  from  the  heir  at  law  being  bound  by  the 
decree  which  he  sought  to  obtain,  it  was  he  who  sought  to  bind 
the  devisee ;  and  such  was  the  form  of  his  application,  that  if  he 
failed,  upon  that  issue,  he  would  not  be  bound  himself  (t). 

It  may  be  mentioned  in  this  place,  that  where  an  order  for  an 
issue  directs  all  the  witnesses  to  be  examined,  but  the  plaintiff  de- 
clines to  call  some,  conceiving  his  case  to  be  made  out,  the  Judge 
himself  will  call  the  others  (u). 

It  has  been  before  stated,  that  the  ordinary  method  of  proving 
depositions  taken  in  the  Court  of  Chancery,  upon  the  hearing  of 
a  cause  in  another  Court,  is  by  proving  an  examined  copy  of  the 
bill  and  answer  (z),  which  is  done  for  the  purpose  of  laying  a 
foundation  for  the  introduction  of  such  evidence,  by  showing  that 
there  has  been  matter  in  issue  between  the  parties,  but  that  such 
rule  has  gradually  been  relaxed,  and,  in  directing  an  issue  to  be  tried 
at  Law,  the  Court  will  order  the  depositions  taken  in  the  cause 
to  be  read  at  the  trial  of  the  issue,  so  as  to  dispense  with  the  strict 
proof,  which  would  otherwise  be  required,  of  the  bill  and  answer 
(y ).  The  object  of  the  Court,  however,  in  making  such  an  order, 
is  merely  that  of  dispensing  with  the  strict  legal  proof  of  the  record 
(2),  and  it  is  not  intended  to  authorize  the  reading  of  the  deposi- 
tions of  witnesses  in  cases  in  which  the  Court  of  Law  would  not 
admit  them  to  be  read  upon  proof  of  the  record,  in  the  ordinary 
way ;  t.  e.  unless  proof  be  given  that  the  witness  is  dead,  or 


(*)  Vide  Lord  Eldon's  judgment 
in  Bootle  v.  Blundell,  19  Ves.  404. 

(t)  Tatham  v. Wright, 2R.&M.1. 

(u)  Groome  v.  Chambers,  2  Mont. 
&  Ayrt.  742. 


Ante,  p.  1008. 
y)  Ibid.  1009. 
(x)  Gordon  v.  Gordon,  1  Swanst 
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abroad,  or  otherwise  unable  to  attend;  it,  therefore,  generally  Of  reading  De- 
adds  to  the  order  a  direction,  that  the  depositions  of  the  witnesses  in  ^"cJuse. 
shall  be  read  at  the  trial  of  the  issue,  in  case  such  witnesses  or  v^^-v-«w 
either  of  them  shall  be  dead  at  the  time  of  the  trial,  or  shall  be  j">t  read  unless 
proved,  at  such  trial,  to  be  in  such  state  of  health  as  not  to  be  ca-  woui<j  admit 
pable  of  attending  the  trial  (a).  them. 

It  is  to  be  remarked,  that  the  effect  of  such  an  order  is  to  leave  Admissibility 
the  question,  as  to  the  admissibility  of  the  depositions,  to  the  deter- ^."^ maTbe 
mination  of  the  Judge  before  whom  the  issue  is  tried,  who  will  re-  determined  by 
quire  strict  proof,  before  he  admits  the  depositions,  of  the  death  of  j£e  *j£F  at 
the  witness,  or  of  his  inability  to  attend.    It  is  to  be  remarked, 
that  in  Jones  v.  Jones  (6),  a  motion  was  made,  before  Lord  Thur- 
low,  for  leave  to  read  the  deposition  of  a  witness  in  the  cause,  on 
the  ground  of  his  age  or  inability  to  attend,  but  that  his  Lordship 
thought  the  application  should  be  made  to  the  Judge  who  tried  the 
cause,  and  refused  to  make  any  order  upon  the  subject. 

It  seems,  however,  that  there  is  no  absolute  rule  requiring  that  Special  order 
the  inability  of  a  witness  to  attend,  shall  be  left  to  the  decision  of  may  ^  0b_ 
the  Judge  at  nisi  prius;  the  fact  of  a  witness's  capacity  being  tained  in  this 
equally  within  the  provision  of  the  Court  directing  the  issue; 
where,  therefore,  the  Court  can  be  satisfied  that  the  question  of 
the  ability  or  inability  of  the  witness  to  attend,  can  have  but  one 
conclusion,  it  will  itself  decide  it,  without  imposing  upon  the  party 
the  necessity  of  trying  that  fact  before  the  Judge  at  nisi  prius,  who 
would  be  the  person  to  try  it,  and  not  the  jury.  This  principle 
was  laid  down  and  acted  upon  by  Lord  El  don,  in  Corbett  v.  Cor- 
bett  (e),  who  directed  the  depositions  of  two  witnesses  who  were 
proved,  by  affidavit,  to  be  of  such  ages  and  state  of  health,  as  to 
be  unable  to  travel  with  safety  to  the  assize  town,  to  be  read  at 
the  trial  of  the  issue,  and  also  the  depositions  of  such  other  per- 
sons as  should  be  proved  at  the  trial  to  be  dead  or  unable  to  at- 
tend. 

In  that  case,  however,  his  Lordship  accompanied  the  order  with 
a  direction,  that  if  the  defendant  should  choose  to  examine  the  wit- 
nesses, upon  interrogatories,  in  the  mean  time,  he  should  be  at 
liberty  to  do  so. 

In  a  recent  case,  where  witnesses  had  been  examined  in  the  Where  a  wit- 
cause,  and  upon  the  hearing  an  issue  was  directed,  but  before  the  amination  be- 
trial  the  plaintiff  in  the  issue  died,  having  appointed  one  of  the  came  a  party, 
witnesses  who  had  been  examined,  his  executrix,  whose  name  and 

(a)  Palmer  e.  Lord  Aylesbury,  15       (&)  1  Cox,  184. 
Ves.176.  (c)  1V.&B.335. 
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Of  reading  De*  that  of  her  husband  were  in  consequence  substituted  for  that  of 

^JZ^^^Ls  the  t6stotor>  M  plaintiff  in  the  issue,  the  V.  C.  of  England  ordered 

that  the  depositions  of  the  executrix  in  the  cause  should  be  read 

at  the  trial  of  the  issue,  on  the  ground  that,  if  she  had  died,  her 

depositions  would  have  been  admissible,  and  that  her  becoming 

plaintiff  was  tantamount  to  her  death  (d)(1). 

Where  witness     Where  a  witness  who  has  been  examined  in  a  cause,  and  after- 
die*  after  trial.         ..  ».«•*.  «.  •  ^  •  i    * 
wards  mva  voce  upon  the  trial  of  an  issue,  dies,  and  a  new  trial  of 

the  issue  is  directed,  not  only  his  depositions  in  the  cause  may  be 

read  at  the  new  trial,  but  what  he  swore  at  the  former  trial  may  be 

given  in  evidence  (e)  (2)» 

Where  deposi-     The  rules  with  regard  to  the  examination  of  witnesses  de  bene 

been  taken        ****»  w'th  a  v*ew  t0  UB*nS  t^e'r  depositions  uPon  ^e  *"**  of  an  is- 
de  benne  esse,    sue  (/),  as  well  as  the  admissibility  of  such  depositions  upon  trials 
at  Law,  have  been  before  discussed  (g).    It  is  to  be  recollected, 
that  when  depositions  de  bene  esse  have  been  read  at  the  hearing  of 
a  cause,  it  is  a  matter  of  course  to  order  them  to  be  read  at  the 
trial  of  the  issue,  notwithstanding  an  irregularity  in  the  examina- 
tion ;  and  that  the  Court  will  not  discharge  the  order,  on  the 
ground  of  such  irregularity,  although  the  party  complaining  of  it 
did  not  know  of  the  irregularity  in  question  till  after  the  hearing, 
and  the  time  was  very  short  between  the  publication  of  the  deposi- 
tions and  the  hearing  of  the  cause,  as  the  party  complaining  of  the 
order  might  have  applied  for  time  to  enable  him  to  examine  wheth- 
er the  depositions  had  been  regularly  taken  (h). 
fallowed* to      A  person  who  is  interested  in  the  result  of  an  issue,  but  who  re- 
attend  trial,      fuses  to  be  a  party  to  it,  may,  nevertheless,  be  allowed  to  attend 


7  Sim.  65.  (i)  Ibid.  1119. 

(t)  Coker  v.  Farewell,  3  P.  Wms.        (k)  Gordon  v.  Gordoo,  1  Swan*. 


(<£)  Andrews  v.  Lady  Beauchamp,        (/)  Ante,  p.  1112. 

"'      ~~  >)  Ibid.  1119. 

%)  Gordon  v.  Go 
>;  Ante,  p.  1123. 

(1)  See  1  Greenl.  Ev.  §  167,  §  168. 

(2)  The  role  at  law,  also,  is,  that  the  decease  of  a  witness  will  let  in  ev- 
idence of  what  he  swore  at  a  former  trial.  Glass  v.  Beach,  5  Vermont,  173; 
Jackson  t>.  Bailey, 2  John.  17;  Miles  t>.  O'Hara,  4  Binn.  108,  111;  wlute 
t>.  Kibling,  11  John.  128 ;  Beak  t>.  Guernsey,  8  John.  446;  Wilbur  v.  Sd- 
den,  6  Cowen,  162 ;  Crary  t>.  Sprague,  12  Wendell,  41 ;  Hobsen  v .  Doe,  2 
Blackf.  308;  1  Greenl.  Ev.  §  163,  §  164,  §  165,  §  166,  and  notes. 

Upon  the  question,  whether  this  kind  of  evidence  is  admisribk  in  any 
other  contingency,  except  the  death  of  the  witness,  there  is  some  discrepancy 
among  the  American  authorities.  See  this  subject  discussed,  and  the  cases 
cited  m  which  it  has  been  allowed  or  disallowed,  in  1  Greenl.  Ev.  1 163,  note ; 
Chess  v.  Chess,  17  Berg.  &  R.  409;  Irwin  v.  Reed,  4  Testes,  512;  Wilbw 
t>.  Selden,  6  Cowen,  162;  Le  Baron  v.  Crombie,  14  Mass.  234;  Drayton  v. 
Wells,  1  Nott  &  M'Cord,  409 ;  Finn's  case,  5  Rand.  701 ;  Crary  v.  Sprairue, 
12  Wend.  41 ;  Magill  «.  Kaufman,  4  Serg.  t\  R.  317;  Carpenter  «.  Gfoff, 
5  Serg.  &  R.  162 ;  -Miller  v,  Russell,  7  Martin,  266,  N.  S. ;  Noble  ».  Martin, 
7  Martin,  N.  S.  282 ;  1  Phil.  £v.  231,  note  441,  by  Cowen  db  Hill ;  1  Greenl. 
Ev.  §  167,  and  notes. 
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the  trial  by  counsel  (t).     He  will,  in  such  case,  be  included  in  the  BUI  of  Excep- 

common  order  for  the  production  of  documents  (k).  Uon*  j]^    not 

After  the  trial  has  been  had,  the  Judge,  before  whom  it  has  been  v^*»v«^y 

tried,  certifies  how  the  verdict  was  found,  but  it  is  not  usual  to  en-  Edge's  certifi- 

cate. 
ter  up  judgment  on  the  verdict  (I)  (1).    If  any  special  circum-  p    ' 

stances  occur  at  the  trial,  which  the  Judge  may  think  it  right  to  re- 
port to  the  Court,  he  indorses  it  on  the  postea,  for  which  purpose 
it  is  the  habit  of  the  Court,  in  ordering  an  issue,  to  direct  that  if 
the  substance  of  the  issue  is  found,  but  with  some  special  circum- 
stances, which  may  be  material  in  measuring  the  extent  of  relief 
to  be  given  on  further  directions,  that  matter  should  be  indorsed  on 
the  postea  (m)  (2). 

It  may  be  mentioned  here,  that,  upon  the  trial  of  an  issue,  a 
bill  of  exceptions  for  an  alleged  misdirection  of  the  Judge,  will 
not  lie,  but  the  regular  course  is  to  apply  to  the  Court  which  di- 
rected the  issue,  for  a  new  trial.  In  Armstrong  v.  Armstrong  (it), 
however,  a  bill  of  exceptions  was  tendered,  and  signed  by  the  Unless  objec- 
Judge,  and  the  objection  to  its  regularity  having  been  waived,  it tlon  "  waived- 
was  argued  and  decided  upon  in  the  Exchequer  Chamber. 


It  has  been  before  stated,  that,  -after  the  trial  of  an  issue,  a  Af***  is8tte 
plaintiff  cannot  move  to  dismiss  his  own  bill  with  costs,  although  cannot  dismiss 
he  might  have  done  it  before  the  trial  actually  took  place  (o).  his  bill. 

It  seems,  that  the  plautiff  in  an  issue  may  suffer  a  nonsuit,  and  ^"^^ilecL 
that,  if  he  does  so  advisedly,  in  consequence  of  any  unforeseen  oc- 
currence at  the  trial,  which  would  have  rendered  further  proceed- 

(i)  Pindar  v.  Smith,  Mad.  &  Geld.  (m)  White  v.  Lisle,  3  Swanst.  342, 

48.  345. 

(*)  Ante,  p.  1297.  W3M.&  K.  45. 

(0  1  Newf.  352.  (o)  Ante,  p.  929. 

(1)  Baker  v.  King,  6  Yerger,  402. 

(2)  The  Judge,  before  whom  the  issue  is  tried,  should  not  only  return  the 
postea,  but  go  further,  and  furnish  to  the  Court  of  Chancery  a  fair  statement 
of  the  trial.  His  certificate  has  always  its  weight.  Bassett  v.  Johnson,  1 
Green,  Ch.  154.  It  is  not  necessary,  that  the  report  of  the  Judge  should 
state  the  evidence  and  give  a  minute  history  of  the  trial.  But  he  should 
•tate  the  general  character  of  the  evidence  offered,  the  part  objected  to,  and 
the  decision  made  upon  the  objection,  with  his  charge  to  the  jury,  lb.  if 
my  difficulty  exist  in  relation  to  the  report  of  the  Judge,  the  Court  will  not, 
for  this  cause  alone,  grant  a  new  trial,  but  will  call  on  the  Judge  for  an  ad- 
ditional report  of  the  case.    lb. 

The  finding  of  the  jury  must  appear  by  the  record,  certified  by  the  Judge. 
A  certificate  of  the  Judge  made  from  memory  will  not  be  sufficient.  Baker 
t.  King,  6  Terger,  402. 
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Bill  of  Exeep-  iog  with  it  unsafe,  the  Court  will  grant  him  a  new  trial,  notwitb- 
lta,,U?  "°*  standing  the  nonsuit  (p). 


New  trial. 
Motion  for, 
must  be  made 
to  the  Court. 


Reason  of  the 
distinction  be- 
tween actions 
and  issues. 


Rules  in 
Equity,  ac. 
cording  to 
which  a  new 
trial  is  grant- 
ed.      * 


If  the  party,  against  whom  the  verdict  is  found,  is  dissatisfied 
with  it,  and  wishes  for  a  new  trial,  he  must  make  an  application 
for  it  to  this  Court,  in  which  respect  the  practice  upon  issues  dif- 
fers from  the  practice  upon  actions  at  Law  brought  under  the  di- 
rection of  the  Court,  a  new  trial  in  which  must  always  be  moved 
for  in  the  Court  in  which  the  action  is  brought  (q).  And  when 
the  decree  expressly  directs  the  issue  to  be  tried  at  a  particular 
time,  any  application  to  postpone  the  trial  must  be  made  to  the 
Court  which  directed  the  trial  (r). 

The  reason  of  this  distinction  is  laid  down,  by  Lord  EJdon,  to 
be,  that  if  this  Court  thinks  proper  to  consider  the  case  upon  the 
record  as  fit  to  be  governed  by  the  result  of  a  trial,  the  review  or 
propriety  of  which  belongs  to  a  Court  of  Law,  the  opinion  of  a 
Court  of  Law  is  sought  in  such  a  form  that  it  is  regarded  as  con- 
clusive, whether  the  judgment  is  obtained  upon  a  verdict  or  in  any 
other  shape ;  but  upon  an  issue  directed,  this  Court  reserves  to  it- 
self the  review  of  all  that  passes  at  Law ;  and  one  principle  upon 
which  the  motion  for  a  new  trial  is  made  here,  and  not  to  the  Court 
of  Law,  is,  that  this  Court  regards  the  Judge's  report,  with  a  view 
to  determine  whether  the  information  collected  before  the  jury, 
together  with  that  which  appears  upon  the  record,  is  sufficient  to 
enable  it  to  proceed  satisfactorily,  to  whteh  it  did  not  conceive  it- 
self competent  previously  (*)  (1). 

The  consequence  of  the  principle  above  laid  down,  is,  that  there 
is  a  material  difference  between  Courts  of  Law  and  Courts  of 
Equity,  in  the  rules  by  which  they  are  guided  in  granting  new 
trials. 


(p)  Richards  v.  Byrnes,  2  Atk.  319. 
(q)  Fowkes  v.  Chadd,  2  Dick.  576. 
(r)  Kebel  v.  Philpot,  9  Sim.  614. 


(s)   Bootle   v.  Blundeil,  19  Vet. 


(1)  See  Doe  *.  Roe,  1  Cowen,  216;  Doe  v.  Roe,  6  Cowen,  55;  Apthorp 
v.  Comstoek,  2  Paige,  482;  Sinclair  •.  Price,  1  Hill  Ch.  443;  Taylor  ». 
Mfcvrant,  4  Desaiis.  606,  514;  Baker  v.  King,  6  Yerger,  409 

Where  the  Court  of  Chancery  directs  a  suit  at  Law  to  be  brought,  the  ap- 
plication for  a  sew  trial  most  be  made  to  the  Court  in  which  such  action  is 
pending.  But  where  an  issue  is  directed  to  be  tried  in  a  Court  of  Law,  the 
application  for  a  new  trial  should  be  made  to  the  Court  which  ordered  the 
issue.  Apthorp  v.  Comstoek,  2  Paige,  482 ;  Sinolair  v.  Price,  1  Hill  Co. 
443;  Taylor  v  Mayrant,  4  Desaus.  505,  514. 
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"  At  Law,  the  rule  on  motions  for  new  trials  is,  that  if  a  verdict  New  trials, 
is  given  on  evidence  fairly,  according  to  proper  notice,  and  the  s*^*s^m*~' 
Judge  does  not  report  that  he  is  dissatisfied  with  it,  or  that  it  was 
against  evidence  or  new  answers  to  evidence,  (for  the  parties  are 
supposed  to  come  prepared  to  support  the  characters  of  the  wit- 
nesses on  either  side,)  it  will  be  supported ;  but  this  Court  directs 
issues  to  be  tried  at  Law,  to  inform  the  conscience  of  the  Court  as 
to  facts  doubtful  before,  and  therefore  expects,  in  return,  such  a 
verdict,  and  on  such  a  case,  as  shall  satisfy  the  conscience  of  the 
Court  to  found  a  decree  upon.  If,  therefore,  upon  any  material  or 
weighty  reason,  the  verdict  is  not  such  as  to  satisfy  the  Court  that 
it  ought  to  found  a  decree  upon  it,  there  are  several  cases  in 
which  this  Court  has  directed  a  new  trial  for  further  satisfaction, 
notwithstanding  it  would  not  be  granted  in  a  Court  of  Common 
Law,  because  it  is  diverso  intuitu,  and  because  the  Court  proceeds 
on  different  grounds  (t)." 

Acting  upon  this  principle,  the  Court  will  grant  a  new  trial,  not  Granted  in 
only  in  cases  where  the  verdict  is  against  evidence,  but  it  will  nice*  toouirhit 
ly  balance  the  evidence  on  both  sides ;  and  where  it  finds  that  the  would  not  be 
verdict  is  contrary  to  the  weight  of  evidence,  it  will  direct  the  is-  jPJJJted  at 
sue  to  be  tried  over  again ;  thus,  where  two  issues  were  directed, 
and  both  found  for  the  plaintiff,  and  the  Judge  certified  that  he 
was  satisfied  with  the  verdict  on  the  first  issue,  but  though  there 
was  evidence  on  the  second  issue  for  the  plaintiff,  he  thought  the 
weight  of  evidence  was  for  the  defendant ;  Lord  Hardwicke  di- 
rected the  second  issue  to  be  tried  again,  and  said  that  the  Court, 
in  this  respect,  will  go  further  than  Courts  of  Law  can,  for  if  a 
verdict  b  not  against  evidence,  (as  the  verdict  upon  that  issue  was 
not,)  a  Court  of  Law  cannot  grant  a  new  trial ;  but  a  Court  of 
Equity  will,  in  order  to  have  justice  done :  for  the  verdict  must  be 
such  as  will  satisfy  the  conscience  of  the  Court  («). 

It  is  to  be  remarked,  that,  in  the  above  case,  the  Judge  who  Where  Judge 
tried  the  cause,  certified  that  he  was  satisfied  with  the  verdict  on  J^JJ^Kd 
the  first  issue,  and  that  no  new  trial  was  directed  upon  that  is- 
sue (1)  ;  and  it  seems  to  be  the  general  principle  acted  upon  by 
the  Court,  that  if  the  application  rests  solely  on  the  ground  that 

(t)  Stace  v.  Mabbot,2  Yes.  553.       323;  and  see  Locke  v.  Colman,2  M. 
(u)  Lord  Fauioonjwrg  v.  Pierce,  1    &  C.  42. 
Amb.  210 ;  Cleeve  v.  Gascoigne,  ib. 

(1)  If  the  Judge  before  whom  the  issue  Is  tried  certifies  the  verdict  to  be 
against  evidence,  the  Chancellor  will  direct  a  new  trial,  Southall  v.  Mc- 
Keand,  1  Wash.  336. 
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New  Trials,   the  verdict  given  by  the  jury  was  against  the  weight  of  evidence, 
V^PN*'-^-'  and  the  Judge  states  that,  upon  the  whole,  he  is  not  dissatisfied 
with  that  verdict,  which  is  the  usual  form  in  which  Judges  inti- 
mate their  opinion  that  the  verdict  ought  not  to  be  disturbed,  the 
Court  will  not  direct  a  new  trial  (x). 
Where  new  The  Court  will,  however,  even  in  that  case  grant  a  new  trial  op- 

duced11-56  Pr°"  on  *^e  production  of  new  evidence,  which  was  not  before  the  jury 
upon  the  original  trial  (y).     So  if,  after  a  trial,  a  witness  be  con- 

or  wit-      victed  of  perjury,  or  a  party  of  forgery,  this  will  be  considered  as 

convic'tedo?  a  8°°^  ground  for  a  new  trial  (z).  The  Court,  however,  will  not 
perjury  or  for-  set  aside  a  trial  at  Law  for  any  matter  which  might  have  been 
B6*7 »  made  use  of  at  the  trial  (a),  or  where  it  is  of  opinion  that  the  evi- 

dence, though  newly  discovered,  will  not  afford  a  foundation  for  a 
different  verdict  (o). 

or  where       Where  it  can  be  shown  that  a  party  has  been  taken  by  surprise, 

taken  by'sor^11  an<^  ev*dence  produced  at  the  trial,  which  he  could  have  no  reason 
prise.  to  expect  would  be  produced,  the  Court  has  directed  the  issue  to 

be  tried  again :  thus  if,  after  an  issue  is  directed,  the  plaintiff  ob- 
tains an  order  ex  parte  to  strike  out  the  name  of  a  co-plaintiff, 
and  makes  use  of  him  as  a  witness,  and  has  a  verdict,  the  Court 
will  set  aside  the  trial  (c). 

So  where,  at  the  trial  of  an  issue,  on  a  question  of  legitimacy, 
a  witness  was  called  to  prove  a  fact  (showing  that  there  might  have 
been  access  between  a  husband  and  wife  at  a  particular  time  and 
place,)  which  witness  had  not  been  examined  in  a  suit  in  the  Ec- 
clesiastical Court,  to  which  the  mother  of  the  child  whose  legiti- 
macy was  disputed  was  a  party,  and  in  which  his  evidence  would 
have  been  material  to  her,  nor  was  any  attempt  made  by  her  in 
that  suit  to  establish  the  case  of  access,  which  his  testimony  went 
to  make  out,  Lord  Lyndhurst  held  that  the  testimony  of  this  wit* 
ness  was  a  surprise  upon  the  party  against  whom  it  was  produced, 
and  its  accuracy  being  impeached  by  affidavit,  he  directed  a  new 
trial  of  the  issue  (d). 
When  there  The  Court  will  also  grant  a  new  trial  in  cases  in  which  a  fraud 
as    en  ran  .  ^  keen  practised  upon  the  party  applying. 

(i)  Gibbs  v.  Hooper,  2  M.  &  K.  Ca.  23 ;  2  Freem.  178;  Mratyomery 

355-  v.  Attorney-general,  9  Mod.  3w. 

f)  Ibid. ;  and  see  Ansdell  v.  Ans-  (ft)  Colgrave  v.  Jason,  3  Atk.  197. 

_,  4  M.  &  C.  449.  (c)  Exton  v.  Tamer,  2  Cha,  Ca. 

z)  Tilley   v.  Wharton,  2  Vera.  80;  vide  etiam,  Willis  9.  Farrar,  3 


(y)  Ihi 
dell,  4  M 


378 ;  vide  etiam,  Codrington  e.Webb,  Y.  &  J.  264. 

ib.  240 ;  Sewel  v.  Freeston,  1  Cha.  (<£)  Gibbs  v.  Hooper,  2  M.  &  K 

Ca.  65.  353. 
(a)  Curtess  «.  Smallridge,  1  Cha. 
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Bat  although  surprise  or  fraud  is  in  general  considered  a  suffi-  New  Trial, 
cient  ground  for  directing  a  new  trial,  the  Court  has  refused  to  s*^~s*~*-' 
grant  a  new  trial,  upon  a  mere  suggestion,  that  the  plaintiff  was 
not  apprized  of  a  particular  evidence  which  was  made  use  of  at 
the  trial)  and,  therefore,  was  not  prepared  to  answer  it;  because 
it  appeared,  that  the  evidence  by  which  the  plaintiff  was  surprised, 
was  that  of  a  witness  who  was  brought  to  swear  that  one  of  the 
most  material  witnesses  for  the  plaintiff,  was  not  in  England  at  the 
time  when  the  transaction  to  which  he  deposed  was  alleged  to 
have  taken  place,  and  it  was  proved,  by  affidavit,  that,  a  fortnight 
before  the  trial  took  place,  notice  was  given  to  the  plaintiff  of  the 
intention  of  the  defendant  to  prove  that  the  witness  was  abroad, 
which,  though  it  was  not  so  particular  as  to  point  out  the  very 
place  where  he  would  be  shown  to  be,  was  held,  by  Lord  Hard- 
wicke,  to  be  sufficient  notice  to  the  plaintiff  to  prepare  to  encoun- 
ter the  evidence  (e). 

It  is  to  be  observed,  that,  besides  the  general  ground  above  sta-  After  plaintiff 
ted  for  refusing  the  new  trial,  his  Lordship  held,  that  if  the  plain-  ^'^5Cred 
tiff's  counsel  had  been  of  opinion  that  there  was  evidence  they 
were  not  apprized  of,  and  too  strong  for  them  to  encounter,  they 
might  have  advised  him  to  suffer  a  nonsuit,  and  then  he  might 
have  come  back  to  this  Court  for  further  directions,  which  would 
have  ordered  another  issue  at  Law,  notwithstanding  the  nonsuit  (f). 

It  may  be  remarked,  in  this  place,  that  as  it  is  the  rule  of  the  newMal  not 
Court,  that  it  will  not  grant  a  new  trial  upon  the  production  of  ^w  evidence. 
new  evidence,  unless  it  is  shown  that  there  has  been  some  sur- 
prise or  fraud  upon  the  party  applying  (g)  ;  still  less  will  it  do  so 
where  the  party  is  in  possession  of  the  evidence,  but  either  in  the 
exercise  of  discretion  or  from  neglect,  does  not  produce  it  at  the 

trial  (A) ;  or  where  it  can  be  shown  that,  though  he  was  not  in where 

possession  of  it  himself,  he  had  full  notice  that  it  was  in  the  pow-  f^Sj^^Qf 
er  of  the  other  side  to  produce  it ;  upon  this  ground,  the  circum-  evidence  has 
stance  of  evidence  having  been  made  use  of  at  the  trial  of  an  issue,  P0.1  Prod«ced. 
which  was  discovered  after  the  answer  of  the  defendant  was  put 
in,  (the  consequence  of  which  was,  that  the  verdict  was  contrary  or  was  aware 
to  the  answer,  and  to  the  true  sense  and  meaning  of  the  issue,)  toe  otherMde 
was  not  held  a  sufficient  reason  for  directing  a  new  trial,  there  it. 
having  been  no  surprise  upon  the  party  applying,  who,  before  the 
trial,  had  opposed  a  motion  made  by  the  other  party,  for  the  ex- 


8. 


'«)  Richarda  v.  Byrnes,  2  A tk.  319.        (g)  Standen  v.  Edwardi,  1  Vet.  J. 
)  Ibid.  319,321.  133. 

(A)  Ibid. 
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New  Trial,    press  purpose  of  hating  the  trial  postponed,  in  order  that  the  issue 

^^^  might  be  rectified  (t). 

during  evi-  With  reference  to  this  subject,  it  may  be  observed,  that  where 

dence  which  is  a  party  upon  the  trial  of  an  issue,  produces  evidence  which  is  t 

a  surprise  upon      *       *      *  ■ 

the  other,  not   surprise  upon  the  other  party,  and  which  would  have  been  suffi- 

to'^aith  ne  h  c*ent  under  other  circumstances  to  entitle  him  to  the  verdict,  he 
verdict  against  w^  not  be  permitted,  although  the  jury  find  against  such  evidence 
the  evidence.  |0  have  a  new  trial ;  thus,  where  a  plaintiff  had  represented  him- 
self, in  his  bill,  as  entitled  to  the  tithes  of  a  particular  parish, 
without  noticing  a  district  which  was  part  of  the  parish,  bat  had 
of  late  years  been  considered  as  a  distinct  parish,  in  answer  to 
which  the  occupiers  set  up  moduses  applying  to  the  whole  parish, 
and  issues  were  directed  to  try  the  validity  of  such  wwdmses,  at  the 
trial  of  which  issues  the  plaintiff  proved  that  the  district  alluded 
to  was  part  of  the  parish,  and  that  the  moduses  did  not  prevail 
there,  but  the  jury  found,  notwithstanding,  in  favor  of  the  sudsses, 
—  Sir  John  Leach,  V.  C,  refused  a  motion  for  a  new  trial,  which 
was  made  on  the  part  of  the  plaintiff,  on  the  ground  of  its  being 
contrary  to  the  evidence,  "  because  such  evidence,  so  given  by  the 
plaintiff,  was  altogether  a  surprise  upon  the  defendants,  and  was 
inconsistent  with  the  case  made  by  the  plaintiff  in  the  pleadings 
in  Equity,  and  did  not  in  any  manner  affect  the  merits  of  the  ease 
in  Equity  between  the  plaintiff  and  defendants,  and  was  calcula- 
ted to  defeat  the  trial  of  such  merits,  and  to  disappoint  the  inten- 
tion of  the  Court  in  directing  the  issues  "  (it). 
Party  setting        As  the  Court  will  not  grant  a  new  trial,  upon  the  mere  production 

up  forgeries,     0f  new  evidence,  unless  it  can  be  shown  that  there  was  a  fraud 
not  allowed  to  .  .  .  ....  ^ 

■ay  that  they    °*  surprise  upon  the  party  applying,  so  it  will  not  permit  a  party 

are  immaterial.  who  has  practised  a  fraud,  and  set  up  documents  which  were  prov- 
ed to  be  forgeries,  and  by  that  means  prejudiced  his  own  case,  to 
say  that,  whether  the  documents  were  true  or  false,  there  is  other 
evidence  which  makes  them  immaterial  (/). 

Absence  of  The  Court  will  grant  a  new  trial,  on  the  ground  that  a  material 

ness  a  «ound  witness  for  the  P^y  was  absent  from  the  trial,  but  it  will  not  do 

for  a  new  trial;  so  on  the  mere  ground  that  the  testimony  of  the  witness  who  was 
absent  would  only  corroborate  that  of  several  others  to  a  fret, — 
it  must  be  shown  that  there  is  something  particular  in  his  evi- 
dence which  is  of  importance,  and  that  it  was  not  im  the  power 
of  the  party  to  have  the  trial  put  off  («). 

—  or  misdi-     A  new  trial  may  also  be  directed,  on  the  ground  of  a  misdiiec- 

rection  of  the 

Judge ;  (t)  Legard  v.  Daly,  1  Ves.  192.  (0  Kemp  v.  Maokrell,  %  Vet.  580. 

(k)  Carrington  v.  Jones*  8  S.  &  8-  («)  Cleeve  v.  Gascoigne,  1  Arab. 
135.  333. 
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tion  of  the  jury  by  the  Judge  who  tried  the  issue  (n)  (1) ;  so  if    New  Trial, 
the  Court  feels  satisfied,  from  the  report  of  the  Judge,  that  the  V^^N/^^^ 
points  in  the  oase  have  not  been  distinctly  presented  to  the  jury, 
k  will,  without  entering  into  the  question  whether  the  verdict  was 
or  was  not  satisfactory  upon  the  facts,  direct  a  new  trial  (0). 

The  Court  will  also  order  a  new  trial  of  an  issue,  where  it  sees or  mis- 
reason  to  be  dissatisfied  with  the  conduct  of  the  jury  (p)  (2),  or  j^d.uct  of  ** 
where  there  has  been  an  irregularity  in  the  trial.    It  has  been  said,  irregularity  in 
that  to  induce  this  Court  to  set  aside  a  former  trial  of  an  issue  for  the  trial,  when 
an  irregularity  in  the  trial,  and  for  that  cause  to  grant  a  new  one,  new°trial  °T  * 
there  must  be  ordinarily  a  certificate  in  writing  from  the  Judge  or 
Court  before  whom  it  was  tried,  of  a  verdict  against  evidence,  or 
other  misbehavior  of  the  jury,  or  such  like  (q) ;  this,  however, 
does  not  appear  to  be  the  present  practice,  and  frequent  instances 
occur  in  the  books,  where  the  Court  has  set  aside  the  verdict  in 
such  cases,  without  any  such  certificate  by  the  Judge,  and  even 
in  opposition  to  it,  where  he  has  expressed  himself  satisfied  with 
the  verdict  (r). 

A  new  trial  may  also  be  granted,  because  evidence  which  was  . —  or  the 
tendered  was  improperly  rejected,  though  it  seems  that  the  Court  ]^^on?f  ^vi- 
wili  not  direct  a  new  trial  upon  the  latter  ground  only,  if  it  is  dence. 
satisfied  that  the  verdict  is  right,  upon  considering  aU  the  evi-  Not  where 
dence,  including  that  which  was  rejected  (s)  (3).     Where,  also,  ge<j  that  ver-" 
an  application  is  made  to  the  Court  to  grant  a  new  trial,  on  the  diet  is  right, 
ground  of  an  mproper  summing  up  by  the  Judge,  the  Court 
will  not  accede  to  it,  if  it  is  satisfied  that,  upon  the  evidence  as  it 

(n)  CleeTe  v.  Gascoigne,  ubi  su-  (#)  Hampson  v.  Hampson,  3  V.  & 

pra  ;  Bearblock  v.  Tyler,  Jac.  571.  B.  41 ;  Minor  Canons  of  St.  Paul's  v. 

(0)  O'Connor  v.  Cook,  8  Ves.536.  Morris,  9  Ves.  155 ;  Bootle  v.  Blun- 

(p)  £.  I.  Camp.  v.  Bazett,  Jac.  91.  dell,  19  Ves.  500, 503 ;  Barker  v.  Ray, 

(?)  Prac.  Reg.  263.  2  Russ.  63 ;  Pemberton   v.  Pember- 

(r)  Vide  £.  I.  Comp  v.  Bazett,  Jac.  ton,  11  Ves.  50. 
91. 


(1)  Where  an  issue  in  a  suit  in  Chancery  is  sent  to  the  Court  below  for 
the  verdict  of  a  jury,  exceptions  to  the  testimony  submitted  must  be  taken 
and  certified  back  to  the  Court,  or  such  exceptions  will  be  considered  as 
waived ;  and  this,  though  the  testimony  taken  was  transmitted  to  the  Court 
below,  with  the  order  that  it  might  there  be  used  on  the  trial  of  the  issue. 
Dodge  v.  Griswold,  12  N.  Hamp.  573,  576. 

(2)  Pleasants  v.  Ross,  1  Wash.  156;  Dodge  *.  Griswold,  12  N.  Hamp. 

(3)  Muloch  v.  Muloch,  1  Edw.  14;  Apthorp  v.  Comstock,  2  Paige,  482; 
Humphreys  v.  Blevins,  1  Tenn.  178 ;  Lee  v.  Beatty,  8  Dana,  207. 

The  object  of  an  issue  at  law  is  to  inform  the  conscience  of  the  Court ;  and 
if  the  Court  can  be  satisfied,  that  substantial  justice  has  taken  place,  the  ver- 
dict will  not  be  disturbed  on  mere  technical  grounds.  Basse tt  v.  Johnson, 
1  Green  Ch.  154. 
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New  Trial. 


New  trials  di- 
rected when 
verdict  satis- 
factory ; 

If  the  matter 
relates  to  land, 
Cannot  be  de- 
manded as  a 
right. 


Court  will  not 
bind  the  inher- 
iance  by  one 
or  two  trials. 


New  trial  may 
be  had  after 
third  verdict, 
if  Court  dis- 
satisfied ; 


stands,  the  jury  could  not,  if  the  case  had  been  properly  summed 
up,  have  given  a  different  verdict  (i). 

It  is  to  be  observed,  that  if  the  matter  relates  to  the  right  to 
land,  the  Court  will  frequently  direct  new  trials  of  issues,  even 
in  cases  in  which  the  issue  has  been  properly  tried,  and  the  ver- 
dict is  satisfactory  upon  the  evidence,  the  practice  of  the  Court 
being  adverse  to  making  a  decree  to  bind  the  inheritance,  where 
there  has  been  but  one  trial  at  Law  (ti).     It  must  not,  however, 
be  supposed  that  a  second  trial  of  an  issue  can  be  demanded  as  a 
right,  for  even  where  the  object  is  to  establish  a  will  against  an 
heir  at  law,  who  but  for  the  interference  of  the  Court  would  be 
entitled  to  take  the  successive  opinions  of  juries  by  new  eject- 
ments, the  Court,  if  it  sees  no  reason  to  be  dissatisfied  with  the 
first  verdict,  will  refuse  him  a  second  trial    (x)  (1).    When  a 
new  trial  is  granted,  and  it  happens  that  one  verdict  goes  one 
way,  and  the  other  another  way,   then  the  Court  will  ordinarily, 
on  motion,  order  a  third  trial,  which  is  commonly  conclusive  (y). 

But  in  the  case  of  a  will,  even  after  two  trials,  in  both  of  which 
the  verdict  has  been  in  favor  of  the  will,  the  Court,  where  it  was 
not  satisfied  with  the  manner  in  which  the  last  trial  was  conducted, 
has  directed  a  third  trial  (z)  ;  and  that,  even  though  it  did  not 
appear  from  the  Judge's  report  that  there  was  any  reason  to  dis- 
turb the  verdict  (2). 

It  seems,  also,  that  even  after  three  trials,  the  Court  will,  if  it 
sees  reason  to  be  dissatisfied  with  the  verdict,  grant  a  fourth.  An 
application  for  this  purpose,  was  made  to  the  Court  in  Pembertan 


(0  Tatham  v.  Wright,  2R.&M. 
31 ;  vide  Ringrose  v.  Todd,  12  Pri. 
650 ;  Barker  v.  Ray,  ubi  supra. 

(u)  Earl  Darlington  v.  Bowes,  1 
Eden,  271 ;  Stace  v.  Mabbot,  2  Ves. 
353 ;  vide  Edwin  v.  Thomas,  2  Vera. 
75 ;  in  which  it  was  thought  to  be  a 
sufficient  ground  for  a  new  trial,  that 
the  result  concerned  all  the  copy- 


holders of  a  manor :  vide  etiun,  Locke 
v.  Colman,  2  M.  &  C  42. 

(z)  Wilson  v.  Btddard,  12  Sim. 
28;  Winchelsea  v.  Waachope,  3 
Russ.  441 ;  White  t>.  Wilson,  13  Ves. 
88,42. 

(y)  Prac.  Reg.  263. 

(z)  Prac.  Reg.  263. 


(1)  See  Van  Alst  v.  Hunter,  5  John.  Ch.  152.  The  Court  will  not  feel 
itself  bound  by  a  single  verdict  either  way,  if  it  is  not  entirely  satisfactory ; 
but  will  direct  new  trials,  until  there  is  no  longer  any  reasonable  ground  for 
doubt.  2  Story  Eq.  Jur.  §  1447,  and  notes ;  New  Orleans  Gas  Light  Co.  v. 
Dudley,  8  Paige,  452;  Binford  v.  Dominett,  4  Sumner's  Vesey,  756,  and 
note  (a). 

(2)  After  two  concurring  verdicts  for  the  same  party,  on  an  issue  directed 
by  the  Chancellor  to  be  tried  at  common  law,  he  is  not  bound  to  direct  a  new 
trial,  notwithstanding  the  verdicts  were  in  opposition  to  the  opinions  of  the 
Judges,  before  whom  the  issues  were  tried,  and  a  verdict  had  originally  been 
rendered  in  favor  of  the  other  party.  M'Rea  v.  Wood,  1  Hen.  &Munf 
548. 
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».  Pemberton  (a),  and  no  objection  was  raised  to  the  power  of  the    New  TriaI- 
Court  to  direct  a  fourth  trial,  though  the  result  of  the  case  was,  ^^^v^s 
that  Lord  El  don,  being  satisfied  with  the  verdict,  refused  the 
motion.      In  general,  however,  the  Court  will  not  direct  a  new  bat  not  usually 
trial  after  a  third,  unless  upon  some  special  ground :    and,  in  directed- 
Attorney-general  v.  Montgomery  (6),  Lord  Hardwicke  said,  that 
where  there  had  been  two  trials,  the  last  of  which  was  at  Bar,  this 
Court  has  suffered  the  last  to  prevail ;  and  that  to  lay  down  a  rule 
that  there  must  be  three,  would  be  attended  with  great  expenses. 
In  The  Minor  Canons  of  St  Paul's  v.  Morris  (c),  after  two  trials, 
at  Bar,  a  third  trial  was  refused,  although  evidence  had  been  re- 
jected at  the  last,  which  the  Court  thought  ought  to  have  been  re- 
ceived ;    and,  m  Bates  v.  Graves  (d),  the  Court  refused  a  third 
trial  of  an  issue  as  to  the  validity  of  a  wiH  of  real  estate,  although 
neither  of  the  former  trials  had  been  at  Bar. 

In  some  cases  of  great  importance,  the  Court   has  after  one  Second  trial 
trial  directed  another  trial  for  the  solemn  determination  of  the  granted  with- 
matter,  without  setting  aside  the  first  verdict,  the  effect  of  which  asideefirstf 
is,  that  the  first  verdict  may  be  given  in  evidence  upon  the  second 
trial,  and  wstl  have  sis  weight  with  the  jury  (c). 

In  such  cases,  it  seems  that  the  Court  makes  it  a  condition  of  upon  payment 
granting  a  second  trial,  that  the  applicant  shall  pay  to  the  other  ^^^  ** 
party  the  costs  of  the  first  (/). 

Where  a  verdict  upon  a  former  trial  is  given  in  evidence  upon  Party  giving 
a  second  trial,  it  is  necessary  for  the  person  who  gives  H  in  evi-  forme*  verdict 
dence,  to  show  upon  what  title  it  was  obtained ;  and,  on  the  other  muit  show ' 
side,  they  are  at  liberty  to  show  on  what  kind  of  proofs  it  was  title« 
given,  which,  if  there  is  any  thing  which  impeaches  the  evidence 
on  which  the  first  verdict  was  given,  will  be  very  material  (g)t  which  may  be 
and  even  where  the  person  who  is  the  guardian  of  an  infant,  party  Jhowdng  mal- 
to  an  issue,  has  been  guilty  of  mal-practices  to  obtain  the  verdict,  practice, 
that  fact  may  be  given  in  evidence,  to  impeach  the  verdict  {A). 

All  applications  for  new  trials  of  issues  directed  out  of  the  Application 

Court  of  Chancery,  should  be  made  by  motion  or  petition,  before  {^J'^!^^ 

the  cause  comes  on  for  hearing  upon  further  directions;  and  in 

Attorney-general  o.  Montgomery  (t),  Lord  Hardwicke  declared 

that,  for  the  future,  he  would  not  answer  a  petition  for  a  new 

trial,  to  come  on  at  the  same  time  with  the  case  upon  the  equity 

reserved. 

(a)  13  Vea.  290.  (/)  Ibid. ;  vide  etiam,  Edwin  v. 

(6)  2  Atk.  378,  cited  1  Vet.  29.  Thomas,  1  Vera.  489. 


(c)  9  Yea.  165.  (g)  Ibid. 

(d5  2Vea.J.287.  (A)  Ibid, 

(e)  Baker  v.  Hart,  3  Atk.  542.  (t)  2  Atk.  378. 


no* 
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New  Trial. 

Within  what' 
time  ; 


must  be 

to  the  Judge 
who  directed 
the  issue, 


or  to  the  indi- 
vidual holding 
the  same  office. 


Lord  Chancel- 
lor may  hear 
applications  bv 
way  of  appeal. 


Orders  as  to 
number  of 
counsel. 


not  acted 

upon,  semble. 


In  Legard  v.  Daly  (&),  Lord  Hardwicke  stated  as  a  reason 
which  weighed  greatly  with  him,  in  refusing  an  application  for  a 
new  trial,  the  length  of  time,  (viz.  five  years  and  a  half,)  which 
had  elapsed  since  the  trial,  which  he  said  would  be  an  objection 
even  in  Courts  of  Law  (I) ;  and  he  observed  that,  although  it  had 
not  been  set  down  till  lately  upon  the  equity  reserved,  it  could  not 
be  said  that  the  other  side  should  not  have  applied  for  a  new  trial, 
for  perhaps  the  defendant  might  hare  no  reason  to  set  it  down. 

Formerly,  it  was  not  absolutely  necessary  to  make  the  applica- 
tion for  a  new  trial  to  the  Judge  who  directed  the  issue,  and  a 
motion  for  this  purpose  might  be  made  before  the  Lord  Chancel- 
lor, although  the  issue  had  been  ordered  upon  a  hearing  before 
the  Master  of  the  Rolls  (J) ;  but,  by  the  47th  Order  of  1828,  it 
has  been  directed,  "  that  every  application  for  the  new  trial  of  any 
issue  at  Law,  directed  by  a  Judge  of  this  Court,  be  first  made  to 
the  Judge  who  directed  such  issue."  It  is  to  be  observed,  that 
the  meaning  of  the  above  order  has  been  held  to  be,  that  the 
motion  should  be  made  before  the  same  jurisdiction,  though  not 
necessarily  before  the  same  individual  judge  (m)  (2). 

The  Lord  Chancellor  has,  however,  authority  to  hear  applica- 
tions respecting  new  trials,  by  way  of  appeal  from  the  Courts 
below,  and  if  either  the  Master  of  the  Rolls  or  a  Yice-Cbancelior 
refuse  to  make  the  order,  it  may  be  moved  again  before  the  Lord 
Chancellor  (n) ;  or  if  any  of  them  make  an  order  for  a  new  trial, 
the  Lord  Chancellor  may  entertain  a  motion  to  discharge  it 

It  may  be  mentioned,  in  this  place,  that  in  July,  1828,  Sir  John 
Leach,  M.  R.,  stated,  that  the  Lord  Chancellor  and  the  other 
Judges  of  the  Court  concurred  in  opinion,  that  it  would  be  fit,  in 
future,  that  not  more  than  two  counsel  should  be  employed  in 
support  of  a  motion  for  a  new  trial,  and  not  more  than  the  same 
number  in  opposition  to  it ;  and  that  he,  the  Master  of  the  Rous, 
had  authority  to  declare,  that  such  was  thenceforward  to  be  the 
rule  of  practice  in  each  branch  of  the  Court  (o).  It  appears,  how- 
ever, that  this  rule  has  not  been  adhered  to,  and  that,  on  several 
occasions  since  it  was  promulgated,  more  than  two  counsel  have 


(A)  1  Ves.  192. 

(0  Pemberton   v.  Pemberton,   XI 
Ves.  50. 
(m)  Footner  v.  Figes,  2  Sim.  319; 


and  see  Reece  v.  Reece,  1  M.  &  C. 
372. 

(»)  White  v.  lisle,  3  Swanst  342. 

(<?)  5  Rubs.  23. 


(1)  See  Van  Alst  t>.  Hunter,  5  John.  Ch.  152. 

(2)  See  ante,  1306,  note. 


Feigned  Issues.  1315 

been  heard  in  the  Lord  Chancellor's  Court  in  support  of  and     New  Trial, 
against  a  motion  for  the  new  trial  of  an  issue  (p).  v-^n^^-' 

Where  a  party  wishes  to  move  for  a  new  trial,  the  course  of  Application  for 
proceeding  is  to  make  an  ex  parte  application  to  the  Court,  to  J^g6'8  J"*6"/ 
send  to  the  Judge  who  tried  the  issue,  for  his  notes  of  the  trial,  course. 
This  application  is  not  of  course,  but  must  be  supported  by  a  state- 
ment showing  a  reasonable  ground  for  questioning  the  verdict  (q). 

It  is  to  be  noticed,  that  the  form  of  an  issue  cannot  be  changed  Form,  of  issue 
.  .       __  ...  .       not  changed 

upon  a  motion  for  a  new  trial.     If  the  party  is  desirous  to  question  upon  applica- 

the  form  of  the  issue,  he  must  do  so  by  presenting  a  petition  for  tion  for  new 

a  rehearing  of  the  decree  or  order  directing  it  (r).    In  De  Tastet  tel  ' 

t7.  Bordenave  (s),  a  petition  for  a  rehearing  was  presented  at  the 

same  time  that  a  notice  of  motion  was  given  for  a  new  trial,  and, 

upon  the  hearing  of  the  petition,  Lord  Eldon  said,  that  if  it  had  Application  for 

been  lodged  before  the  trial,  an  application  should  have  been  rehearing, 

made  by  motion  to  stay  the  trial ;  but  that  if  the  application  for  Jmeto  to* 

the  rehearing  was  not  made  till  after  the  trial,  it  came  too  late.  made. 

In  White  v.  Lisle  (f ),  however,  his  Lordship  permitted  a  petition 

for  a  rehearing  to  be  brought  on  at  the  same  time  with  a  motion 

for  a  new  trial. 


After  the  issue  has  been  tried,  and  the  record  completed  by  the  Further  direc- 
addition  of  the  postea,  the  cause,  unless  a  new  trial  is  moved  for  tl0n8a 
and  granted,  must  be  set  down  for  hearing  for  further  directions. 
For  this  purpose,  a  petition  must  be  presented  in  the  usual  man- 
ner («),  and  with  the  petition  a  copy  of  the  decree  must  be  left, 
and  of  the  record  and  postea  thereon,  for  the  Judge  (x).  This, 
however,  cannot  be  done  after  the  trial  of  an  issue  or  an  action, 
until  after  the  first  four  days  of  the  term  next  after  the  trial  have 
elapsed,  in  order  that  the  party  against  whom  the  verdict  has  been 
found,  may  have  an  opportunity  of  moving  for  a  new  trial  (y). 

The  cause  then  comes  on  in  the  regular  course,  when  such  final  Hearing  upon. 
or  other  decree,  as  the  cause  calls  for,  will  be  pronounced. 

The  decree  of  the  Court  is  usually  in  accordance  with  the  find-  Decision  inac- 
ing  of  the  jury  upon  the  issue,  or,  if  there  have  been  more  trials  <">rdance  with 
than  one,  with  the  last  verdict.    The  Court,  however,  will,  even  ver  1C  ' 

(p)  5  Russ.  23.  192. 

(a)  Morris  v.  Davies,  3  Russ.  318;        («)  Jac.  516. 
vide  etiam,  the  memorandum,  Mad.        (t)  Ubi  supra. 
db  Geld.  68.  (u)  Vide  post,  Chap.  XXVI. 

(r)  White  v.  Lisle,  3  Swanst.  351 ;        (2)  2  Harr.  edit.  Newl.  509. 
vide  etiam,  Legard  v.  Daly,  1  Ves.       (y)  1  Newl.  357. 
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Farther  Direc- 
tion*. 

Decision  con- 
trary to  the 
verdict. 


Decision  may 
be  upon  ver- 
dict, supported 
by  only  one 
witness. 


If  issue  has 
not  been  tried, 
Court  will  di- 
rect trial  to 
take  place. 


Effect  of  com- 
promise ; 


—  of  refer- 
ence to  arbi- 
tration. 


then,  if  it  thinks  that  the  issue  a*  tried  does  not  answer  the  pro- 
pose for  which  it  was  intended,  direct  a  new  issue,  or  new  issues, 
in  such  form  as  may  suit  the  justice  of  the  case  (z) ;  and,  in 
Armstrong  v.  Armstrong  (a),  fiir  John  Leach,  H.  R.,  without 
directing  a  new  issue,  decided  at  once  against  the  parties  in  whose 
favor  the  verdict  was  found,  and  his  Honor's  decision  was  sup- 
ported, upon  appeal,  by  Lord  Brougham ;  but  it  is  right  to  ob- 
serve that,  in  that  case,  the  issues  appear  to  have  been  so  framed, 
that  the  verdict  threw  very  little  light  upon  the  question  which  it 
was  important  to  decide,  and  die  whole  matter  was  before  the 
Court  with  sufficient  precision  to  enable  it  to  come  to  a  decision 
without  another  reference  to  a  jury. 

It  may  be  remarked,  in  this  place,  that  although,  as  we  have 
seen  (6),  the  Court  will  not  make  a  decree  contrary  to  a  positive 
denial,  on  oath,  by  the  defendant's  answer,  upon  the  evidence  of 
one  witness  only,  bat  will,  where  the  evidence  of  such  witness  is 
supported  by  corroborating  circumstances,  send  the  matter  to  an 
issue  (e) ;  it  will  nevertheless  make  a  decree  upon  the  verdict,  al- 
though it  appears,  by  the  parted,  that  only  one  witness  was  exam- 
ined (d). 

If,  after  an  issue  has  been  directed,  the  cause  is  brought  on  for 
further  directions,  and  it  appears  that  the  parties  have  not  gone  to 
trial  of  the  issue,  the  Court,  if  it  is  dissatisfied  with  the  grounds 
upon  which  the  trial  of  the  issue  was  not  suffered  to  take  place, 
will  still  direct  h  to  be  tried ;  thus  where  an  issue  was  directed  to 
try  the  validity  of  a  debt  claimed  against  a  testator's  estate,  and, 
at  the  trial  of  the  issue,  the  executor  entered  into  a  compromise 
with  the  debtor,  subject  to  the  opinion  of  the  Court,  and  upon  the 
case  coming  on  again  for  hearing,  the  Master  of  the  Rolls  was  of 
opinion,  that  the  compromise  was  improper,  he  directed  the  pat- 
ties to  proceed  to  try  the  issue,  the  executor  paying  all  the  costs 
of  the  former  proceedings  at  Law  (e). 

So  if  it  appears  that  the  Judge,  before  whom  the  issue  was  to 
be  tried,  declines  trying  it,  and  refers  it  to  arbitration,  the  Couti 
will  make  an  order  to  have  the  issue  tried,  if  the  party  dissatisfied 


(i)  Vide  Blaokburne  0.  Ghregsoa, 
1  Bro.  C.  C.  423,  424. 


(a)  3  M.  &  K.  45. 
(6)  Ante,  p.  983. 

(c)  Ibid.  987. 

(d)  In  De  Tastet  v.  Bordenave,  Jac. 
521 ;  Lord  Eldon  said,  that  it  is  diffi- 
colt  to  know  on  what  principle  the 


Court  proceeds  in  such  ones;  bat  his 
Lordship  probably  did  not  recollect 
the  rale  above  stated,  that,  befose  an 
issue  is  mated  in  sack  cases,  the  ev- 
idence of  the  one  witness  mast  have 
been  supported  by  corroborating  cir- 


(*)  J*0h  ».  fiaUAway,  6  Ves.213. 
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with  the  award  applies  for  a  new  trial  (/).     The  case,  however,  Further  Direc- 
will  be  otherwise  where  the  reference  is  adopted  by  consent  of 
both  parties  (g). 

The  costs  of  a  feigned  issue  do  not  follow  the  verdict  as  a  mat-  Costs  of  issues. 
ter  of  course,  but  the  finding  of  the  jury  is  returned  back  to  this 
Court,  and  the  costs  are  in  the  discretion  of  the  Court  (A). 

These  costs  cannot  be  obtained  upon  motion,  but  the  cause  Cannot  be  ob- 
must  be  set  down  upon  further  directions  (t)  ;  and  where  a  per-  mo^onU-P°n 
son,  not  a  party  to  the  suit,  went  before  the  Master  under  the 
decree,  claiming  to  be  a  party  interested,  and,  upon  an  issue  di- 
rected, obtained  a  verdict,  it  was  said  that  if  the  Court  decided 
against  a  new  trial,  he  must  be  made  a  party  for  the  purpose  of 
bringing  him  before  the  Court  upon  further  directions  (k). 

But  although  the  costs  of  a  feigned   issue,  directed  by  this  follow  the 
Court,  are  said  to  be  discretionary,  the  general  rule  in  the  Court  event, 
in  awarding  them  is,  that  they  follow  the  event,  and  are  given  to 
the  party  who  prevails  at  Law  (/).    This  rule,  however,   is  liable  Exceptions  in 
to  exceptions :  thus  in  the  case  of  a  bill  to  establish  a  will  against  hei/aUaw.  "* 
an  heir  at  law,  he  has  a  right  to  be  satisfied  how  he  is  disinherit- 
ed ;  and  if  an  issue  is  directed  to  try  the  will,  he  will  have  his 
costs,  although  the  will  is  established,  unless  there  are  any  pecu- 
liar circumstances  in  the  case  which  will  induce  the  Court  to  re- 
fuse them  (m).    The  most  usual  case  for  refusing  an  heir  at  law  in  what  cam 

his  costs  of  an  issue,  is  where  he  sets  up  insanity  and  fails  to  prove  !*eir  T.u  not 

,  ,     ,    .    .  .,1.1,         ,  .  nave  his  costs ; 

it ;  in  such  cases,  the  heir  is  not  considered  entitled  to  his  costs 

of  the  issue  (»).    In  some  cases,  the  Court  has  gone  the  length will  be 

of  compelling  an  heir  to  pay  the  costs  of  an  issue,  but  it  must  be  comP«Ued  to 
a  very  strong  case  to  induce  the  Court  to  do  so ;  such  as  the 
spoliation  or  secreting  of  a  will  (o),  or  where  he  vexatiously  con- 
tests the  will,  by  setting  up  a  case  of  insanity,  knowing  that  the 
devisor  was  perfectly  sane  (p).  The  Court  will,  however,  on  the 
ground  of  vexation,  decree  the  costs  of  an  issue  against  an  heir 
who  fails  where  he  himself  has  filed  the  bill  to  set  aside  the  will 
for  insanity,  instead  of  proceeding  by  ejectment  (q) ;  and  it  seems 
that  even  where  the  heir  could  not  have  proceeded  by  ejectment, 

(/)  Woodley  v.  Johnson,  1  Moll.  Wright  v.  Wright,  5  Sim.  449;  vide 

394.  etiam,  Webb  v.  Claverden,  2  Atk. 

d)  Ibid.  424;  Crew  v.  Joliff,  Prec.  in  Ch.93. 
)  2  Hair.  ed.  Newl.  570.  (n)  White  v.  Wilson,  13  Ves.  92 ; 

'»)  Standen  v.  Edwards,  1  Ves.  J.  Smith  v.  Dearman,  3  Y.  &  J.  278. 


135.  (©)  Berney  v.  Eyre,  3  Atk.  387. 

(k)  Ibid.  (p)  White  v.  Wilson,  supra. 

(ft  Beames  on  Costs,  234;  Prao.        (?)   Webb    v.  Claverden,  2  Atk. 

Reg.  152.  424 ;  Scaife  v.  Scaife,  4  Rum.  309. 

(m)  Berney  v.  Eyre,  3  Atk.  387; 
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Costs,       by  reason  of  out-standing  terms,  d&c,  and  the  Court,  for  that  rea- 
v^^v"^*'  son,  dismisses  the  bill  without  costs,  it  etUl  will  order  him  to  pay 

the  costs  of  the  issue  (r). 
Costs  of  new        When  a  new  trial  of  an  issue  is  directed,  the  Court  usually  re- 
trial, serves  the  consideration  of  the  costs  of  the  former  trial  (s) ;  but, 
in  Standen  v.  Edwards  (/),  an  order  was  made  that  the  defendants, 
who  were  infanta,  on  whose  behalf  the  application  for  the  new 
trial  was  made,  might  pay  the  coats  of  the  former  trial  before  they 
proceeded  to  a  new  trial ;  and  a  similar  order  was  made  in  Edwin 
v.  Thomas  («).    It  is  to  be  observed,  however,  that  in  the  first 
of  the  above  cases,  the  order  appears  to  have  been  made  as  a  mat- 
ter of  indulgence,  (after  the  refusal  of  the  application  in  the  first 
instance  (z),)  upon  the  defendant's  own  allegation,  that  they  had 
mismanaged  their  case  upon  the  first  trial,  and  that,  in  the  second 
case,  the  new  trial  was  directed,  not  because  the  Court  was  dis- 
satisfied with  the  former  verdict,  but  upon  the  ground  that  the 
cause  was  alleged  to  be  of  value,  and  to  concern  all  the  copyholds  in 
the  manor ;  and  k  is  presumed,  that  a  similar  order  would  be 
made  in  any  case  in  which  the  Court  directs  a  second  trial  with- 
out setting  aside  the  first  (y). 
Where  there         It  may  be  observed  that,  in  White  v.  Lisle  (z),  where  an  issue 

SajTiha^one  wn  diracted  to  **  a  modit8  set  *9  h7  &e  defendants,  and  there 
was  a  verdict  in  favor  of  the  modus,  Lord  Eldon  directed  two 
new  trials,  on  the  ground  of  misdirection,  but  that  the  result  was 
always  the  same,  and  that  his  Lordship,  upon  further  directions, 
dismissed  the  plaintiffs  bill,  giving  the  defendants,  who  were 
plaintiffs  m  Equity,  the  costs  of  the  last  trial  at  Law,  but  no  costs 
of  the  two  former  trials,  in  Clifton  ».  Orchard  (a),  however, 
where  a  ball  was  filed  to  establish  a  modus,  and  two  verdkti  were 
found  for  the  piaintift,  the  costs  of  both  trials  at  Law  were  given 
to  the  plaintiffs. 

In  die  above  case  of  White  v.  Lisle  (6),  Lord  Eldon  also  gave 
the  defendants  the  costs  of  all  the  motions  for  new  trials,  except 
the  costs  of  one  which  was  made  before  the  Lord  Chancellor,  by 
way  of  appeal  from  the  Vice-Chancellor,  who  had  refined  the  ap- 
plication. 

(r)  Tatham  ».  Wright,  2  R.  &  M.  (z)  3  Swanet.  342;   Beames  on 

1,32.  Costs,  234,  n. 

(«)  Beames  on  Costs,  Appx.  XV.  (a)  1  Atk.  609. 

369.  (ft)  Beames  on  Costs, 3M,».  \  vide 

(t)  1  Ves.  J.  135.  etiam,  3  Swanst.  256;  where  it  win 

(u)  1  Vera.  489.  appear,  that  the  order  was  somewhat 

Vide  1  Ves.  J.  135,  S.  C.  different  from  the  statement  of  it  bj 

Ante,  p.  1312.  Mr.  Beames,  on  the  authority  of  Mi 

Tinney. 
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With  reference  to  the  costs  of  the  motion  for  a  new  trial,  it       Costa, 
may  be  mentioned,  that,  where  the  motion  is  dismissed,  the  costs  CottTofmo^ 
are  not  costs  in  the  cause,  and  cannot  be  recovered  by  the  sue-  tion  for  new 
cessfnl  party,  unless  the  motion  is  expressed  to  be  dismissed  with tri*1' 
costs  (c). 

Where    the  plaintiff  in  an  issue  gives  notice  of  trial,   but  Where  plain- 
does  not  proceed,  the  costs  for  not  going  to  trial  should  be  moved  *& g£jSbnoticc 
for  in  this  Court,  and  not  in  the  Court  of  Law  (d).    The  proper  fees  not  pro* 
course,  in  such  cases,  ra  to  apply,  by  motion,  that  the  plaintiff  may  cee<*> 
proceed  to  trial  at  the  next  assizes,  or,  in  default,  that  the  issue 
may  be  taken  jw*  confesso  (*). 

Where,  upon  an  inquiry  as  to  the  next  of  kin  of  an  intestate,  Advance  out  of 
the  Master  reported  in  favor  of  the  claims  of  two  individuals,  and  (J)"^  Ct°huert' 
disallowed  those  of  others  ,*  and  some  of  the  disallowed  claimants  costs  of  trial. 
took  exceptions  to  the  Master's  report,  upon  the  hearing  of  which 
an  issue  was  directed  for  the  trial  of  their  claims,  in  which  the 
disallowed  claimants  were  to  be  plaintiffs,  and  the  allowed  claim- 
ants were  to  be  defendants ;  —  upon  both  parties  presenting  a  pe- 
tition praying  each  to  have  a  sum  of  500JL  advanced,  out  of  the 
estate  of  the  testator,  to  defray  the  expenses  of  the  trial,  the  Court 
refused  to  make  the  advance  to  the  disallowed  claimants,  but  di- 
rected the  500/.  to  be  paid  to  the  allowed  claimants,  upon  their 
giving  security,  to  be  approved  by  the  Master,  to  account  for  it  as 
the  Court  should  direct  (/). 


Section  II. 

Actions  at  Law. 

It  has  been  before  stated,  that  the  Court,  in  making  a  decree  Bill  retained 
for  the  dismissal  of  the  plaintiff's  bill,  will  sometimes  do  so  with-  ™.th  libert3r  t0 
out  prejudice  to  the  plaintiff's  right  to  proceed  at  Law  (g),  and  &t  Law. 
that  it  will  also,  where  the  plaintiff's  right  to  equitable  relief  de- 
pends upon  a  legal  title,  retain  the  bill  for  a  certain  period,  giving 
the  plaintiff  liberty,  in  the  mean  time,  to  bring  an  action  for  the 
purpose  of  establishing  his  right  at  Law,  in  order  to  found  the 
equitable  relief  (A) :  in  which  cases  the  bill  will  stand  dismissed, 

(c)  White  v.  Lisle,  4  Mad.  214 ;  (A)  Ibid. ;  bat  if  the  plaintiff  *•  ti- 
S.  C.;  vide  etiam,  Devie  v.  Lord  tie  turns  ont  to  be  a  strictly  legal  one, 
Brownlow,  2  Dick.  796.  and  no  case  is  made  for  equitable  re 


(d)  Anon.  2  P.  Was.  6a  lief  with  respect  to  it,  the  bill  will  be 

(•)  Ante,  p.  1200.  dismissed ;  see  Strickland  v.  Btrick- 

(/)  Gregg  v.  Taylor,  4  Ross.  279.  land,  6  Bear.  77. 
(*/)  Ante,  p.  1300. 
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In  what  Cases  unless  the  action  is  brought  within  the  time  limited,  farther  direo 
y^H^m^y  lions  being  reserved  only  in  the  event  of  a  trial  taking  place  (i). 
Actions  at  There  are  many  other  cases,  however,  in  which/  the  Court  will 
hTtead16? ted  or^er  an  acti°n  to  De  brought  at  Law  instead  of  directing  an  issne, 
issues.  and  this  it  does  whenever  it  thinks  proper  to  consider  the  case 

upon  the  record  as  fit  to  be  governed  by  the  result  of  a  trial,  the 
review  or  propriety  of  which  belongs  to  a  Court  of  Law  (&).  Thus 
By  heirs  at  law  "  ne*rs  at  1&W  entitled  to  estates  of  which  their  ancestors  were 
seeking  to  re-   seized,  though  only  in  Equity,  and  therefore  not  having  the  means 
Restates.       °f  proceeding  at  Law,  may  come  into  Equity  merely  to  recover  the 
possession  of  those  estates,  and  have  the  deeds  delivered  up ;  the 
course  has  been  to  file  a  bill   stating  the  reasons  they  cannot 
bring  an  ejectment ;  mortgages,  outstanding  terms,  &c;  and  in  gen- 
eral cases,  this  Court,  as  it  cannot  try  the  validity  of  a  will,  sends  that 
to  be  determined  by  the  proper  tribunal,  and  afterwards  does  what 
is  right.     The  habit  in  doing  this  has  been  merely  to  direct  the 
heir  to  bring  his  ejectment,  providing  that  the  defendants  at  Law 
shall  not  set  up  a  term,  satisfied  or  unsatisfied,  and  a  trial  had 
in  that  way,  under  the  control  of  a  Court  of  Law,  they  come  back 
for  the  accounts  and  deeds,  &c,  which  course  leaves  all  the  in- 
cumbrances just  as  much  incumbrances  as  if  the  possession  had 
not  been  changed"  (/). 
General  rale        The  above  is  cited  as  one  out  of  many  instances  in  which  the 

acfonsTnrteacl  C°Urt  wil1  direCt  8D  aCti°n  at  LaW*  inBtead  of  m  iwue;  and  li 
of  issues.         may  be  laid  down  as  a  general  rule,  that  wherever  the  foundation 

of  a  claim  is  a  legal  demand,  and  the  question  whether  a  new  trial 
should  or  should  not  be  had,  can  be  discussed  with  more  satisfac- 
tion in  a  Court  of  Law  than  in  a  Court  of  Equity,  the  Court  of 
Equity  will  adopt  the  course  of  directing  an  action;  for,  as  we 
have  before  seen,  an  action  at  Law  differs  from  an  issue  in  this 
point,  viz.,  that,  in  the  former,  the  motion  for  a  new  trial  must  be 
made  before  the  Court  in  which  the  action  is  brought,  whilst  in 
this  Court  the  motion  must  be  made  before  the  Judge  who  directed 
the  issue  (m). 
New  trial  It  is  to  be  remarked,  that  the  rule  that  new  trials  of  actions, 

must  be  in  the  brought  under  the  direction  of  the  Court  must  be  moved  for  in 
the  action  is  *ne  Court  wherein  the  action  is  brought,  applies  even  to  cases  in 
brought.  which  the  Court  has  given  special  directions  with  regard  to  the 

trial,  such  as  for  the  examination  of  the  parties,  fee.  (n). 


(t)  Ante,  p.  1202.  ed.  note] 

(k)    Vide  Bootle  v.  Blundell,  19  "    ' 

es.  600. 

(I)  Per  Lord  Eldon,  Pemberton  v. 
Pemberton,  13  Yes.  298  [Sumner's 


(A)    Vide  Bootle  v.  Blundell,  19        (m)  Ante  p.  1305. 
Yes.  600.  (n)  Ex  parte  Kensington,  Coop. 

(I)  Per  Lord  Eldon,  Pemberton  v.    Ch.  Rep.  96. 
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In  directing  an  action  at  Law,  the  Court  always  directs  it  to  be    Proceedings 
brought  in  such  a  form  that  the  result  shall  be  regarded  as  con-  ^^^ 
elusive  (o).     It  also  provides  for  a  satisfactory  trial,  by  restrain- Form  of  action, 
ing  the  parties  from  setting  up  any  legal  obstacles  to  the  fair  trial  Special  direc- 
of  the  case,  such  as  outstanding  terms  (p),  or  the  Statute  of  Lim- tlon8' 
itations  (q),  or  a  bankruptcy  (r). 

It  will  also  order  the  parties  to  make  such  admissions  at  the  Admissions 

trial,  as  may  be  necessary  to  bring  the  matter  in  dispute  properly  orde**<*. 

before  the  Court  (s),  and  give  the  same  directions  with  respect  J ^ami5?Jion 

to  the  examination  of  the  parties,  and  the  reading  of  depositions,  and  Retina  depo- 

the  production  of  documents,   as  are  given  upon  directing  is-  sitions. 

sues  (t).    The  reader's  attention  is  here  recalled  to  the  distinc-  Distincti 

tion,  in  this  respect,  which  has  been  before  pointed  out,  between  with  regard  to 

the  cases  where  the  production  is  required  upon  trials  directed  by  ^J"?1"?-*  ^ 

this  Court,  and  those  in  which  the  assistance  of  this  Court  is  documents. 

merely  sought  in  the  shape  of  discovery,  to  assist  in  a  trial  at  Law  Action  not  di- 

of  an  action  commenced  without  the  sanction  of  the  Court  («).  ^ected  ^f01* 
_    .  ,  ,.,,..  .        ,      ~  .„  .  '   decree  where 

It  is  to  be  observed,  in  addition,  that  the  Court  will  not,  in  a  case  bill  prays  equi- 

where  the  bill  prays  equitable  relief,  such  as  restraining  the  set- uble  reiief- 

ting  up  of  outstanding  terms,  or  the  Statute  of  Limitations,  make 

such  an  order,  upon  motion,  before  decree,  the  rule  of  the  Court 

being,  that  where  a  bill  seeks  relief  as  well  as  discovery,  the 

Court  will  not,  upon  motion,  aid  the  plaintiff  in  proceeding  at 

Law,  without  the  authority  of  the  Court,  under  whose  authority 

and  control  such  a  proceeding  must  be  instituted  (z). 

Where  a  case  was  referred  to  an  action  at  Law,  and  it  was  or-  pui-  Bettin~ 

dered  that  the  defendant  should  not  insist  upon  a  title  set  aside  by  op  defence 

the  decree,  and  the  defendant  nevertheless  did  insist  upon  it,  where-  jjjjfj1  ne  "or" 

upon  the  plaintiff  read  the  decree,  but  was  nevertheless  nonsuit-  set  up ; 

ed,  —  he  afterwards  applied  to  the  Court  for  a  commitment  of  the  committed  for 

defendant,  and  to  be  established  in  the  possession,  which  was  or-  contemPt- 

dered  (y).     And  even  where  no  special  direction  was  given  as  to 

not  setting  up  a  legal  title,  and  the  defendant  in  the  action  set  up  a 

legal  title  in  trustees,  whereupon  the  plaintiff  was  nonsuited,  the 

Master  of  the  Rolls  upon  petition  ordered  the  defendant  to  pay 

the  costs  of  the  non-suit  (z). 

(0)  Bootle  v.  Blundell,  ubi  supra.  (u)    Ante,  vide  etiam,  Brown  v. 

(p)  Pemberton  v.  Pemberton,  ubi  Thornton,  1  M.  &  C.  243;  vide  post, 

supra  ;  Stevens  v.  Praed,  2  Ves.  J.  interlocutory  applications  for  produc- 

519  [Sumner's  ed.  note]  ;  Buxton  v.  tion,  &c. 

Sidebotham,  cited  ib,  n.  (x)  Vide  Hylton  v.  Morgan,  6  Ves. 

(f)  Ibid.  293;  Aston  v.  Lord  Exeter,  ib.  289; 

(r)  Ibid.  Baker  v.  Harwood,  7  Sim.  373. 

(«)  Ibid.  (y)  Anon.  1  Ch.  Ca.  267. 

(9  Ante,  p.  1297.  (z)  Bayley  «.  Morris,  4  Ves.  788. 
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Proceedings 
upon. 

Parties  to  the 
action ; 

other  parties  at 
liberty  to  at- 
tend. 

Effect  of  abate- 
ment of  suit, 
by  death  of 
sock  parties. 


Proceedings 
after  verdict 
must  be  in 

Equity. 

Mistakes  in 
verdict  not 
rectified  in 
Equity. 


Application 
when  to  be 
made  to  Chan- 
cery. 


Where  directions  are  given  to  bring  an  action,  as  the  action  can 
only  be  between  the  parties  who  are  interested  in  the  legal  estate, 
the  Court,  for  the  protection  of  those  who  are  equitably  interested, 
will  make  it  part  of  the  order  that  they  shall  be  at  liberty  to  attend 
the  trial  by  counsel,  &c,  to  make  such  defence  as  they  may  be 
advised  (a). 

It  is  to  be  remarked,  that  in  such  cases,  if  an  abatement  in  the 
suit  occurs  before  the  trial  of  the  action,  by  the  death  of  any  of 
the  defendants  who  are  at  liberty  to  attend  the  trial,  the  suit  should 
be  revived  before  the  trial  takes  place,  but  it  is  otherwise  where 
the  abatement  occurs  by  the  death  of  a  defendant  who  has  no  such 
liberty  (6). 

The  action  is  tried  in  the  usual  manner,  and  after  verdict,  the 
cause  should  be  set  down  for  further  directions,  in  the  same  man- 
ner as  after  the  trial  of  an  issue  (c),  and,  in  the  mean  time,  no 
proceedings  should  be  taken  at  Law  in  consequence  of  the  ver- 
dict, except  moving  for  a  new  trial,  without  the  sanction  of  the 
Court.  It  is  to  be  observed,  however,  that  the  hearing  upon 
further  directions  is  not  the  time  when  any  mistake  committed  at 
the  trial  below  can  be  rectified ;  and  that  where,  upon  further 
directions,  the  plaintiff  applied  to  have  the  damages  given  by  the 
verdict  at  Law  increased,  on  the  suggestion  that  interest  was 
omitted  to  be  given,  through  a  mistaken  supposition  that  it  would 
be  given  in  Equity,  the  Court  refused  to  interfere  with  the  ver- 
dict (d). 

If  in  the  course  of  an  action  directed  by  the  Court,  the  mode  is 
misconceived,  the  party  should  apply  by  petition,  to  enable  the 
Court  to  do  justice  (e). 


Costs. 


Security  for. 


The  consideration  of  the  costs  of  an  action  at  Law  is  generally 
reserved  by  the  order  directing  or  permitting  the  action,  together 
with  the  other  costs  of  the  suit,  till  the  cause  comes  on  upon  far- 
ther directions,  when  the  Court  will  make  such  order  respecting 
them  as  the  justice  of  the  case  requires.  In  general,  however, 
the  costs  of  the  action  follow  the  verdict,  as  in  the  case  of  is- 
sues (/). 

Where  an  action  is  directed  to  be  brought  in  a  Court  of  Law, 

(a)  Vide  the  decree  in  Buxton  v.  519  [Sumner's  ed.  note]. 

Sidebotham,  2  Ves.  J.  521,  n.  (e)  Holworthy  v.  Mortiock,l  Cox, 

(o)  Humphrey!  v.  Hollis,  Jac.  73.  141. 

(c)  2  Smith,  Ch.  Pr.  100,  3rd  ed.  (/)  Vide  Stevens  v.  Praed,  supra- 
(<2)    Stevens  v.  Praed,  2  Ves    J. 
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and  the  plaintiff  in  the  action  resides  abroad,  the  motion  that  he  When  Direct- 
may  give  security  for  costs  should  be  made  in  Equity  (g).  e  ' 


Section  III. 

Cases  for  the  Opinion  of  a  Court  of  Law. 

As  this  Court,  for  the  purpose  of  enabling  it  to  come  to  a  deci-  In  what  cases 

sion  upon  the  matter  before  it,  frequently  requires  the  assistance  of  ^cJel<}1.be 

a  jury  upon  matters  of  fact,  for  the  same  purpose,  if  a  question  of 

law  arises,  it  will  direct  a  case  to  be  stated  and  sent  to  a  Court  of  !*if c**ti°nary 
~  i        *     •  .   .       /,*  in  the  Court. 

Common  Law  for  its  opinion  (A). 

It  may  be  observed  here,  that  the  sending  a  case  to  Law  is  al-  May  be  di- 
ways  discretionary  in  the  Court,  and  that  an  heir  at  law  enjoys  no  Jfctef  nf  Ma-" 
peculiar  privilege  in  that  respect  (t).  Rolls. 

In  Horton  v.  Whitaker  (k),  Sir  Lloyd  Kenyon,  M.  R.,  said,  it 
was  not  competent  for  him,  while  sitting  at  the  Rolls,  to  direct  a 
case  to  be  sent  to  the  Court  of  King's  Bench,  though  he  had  au- 
thority to  do  so  in  the  case  before  him,  as  he  was  sitting  for  the 
Lord  Chancellor.  In  this  view  of  the  case,  the  Vice-Chancellor 
would  have  the  power  of  sending  a  case  to  a  Court  of  Law,  though 
the  Master  of  the  Rolls  would  not :  this  distinction,  however,  does 
not  appear  to  exist  at  present ;  and,  in  Lord  Cholmondely  v.  Lord 
Clinton  (/),  a  case  was  sent,  by  Sir  William  Grant,  M.  R.,  for  the 
opinion  of  the  Court  of  King's  Bench,  which  was  there  twice  ar- 
gued before  the  whole  Court  (m). 

When  a  case  is  directed  to  be  sent  for  the  opinion  of  the  Judges,  By  whom 
the  practice  is,  for  the  plaintiff,  or  the  party  on  whose  behalf  the  drawn  °P- 
case  is  asked,  to  draw  up  the  case ;  though  it  appears  that,  some-  Sometimes 
times,  the  facts  to  be  stated  are  set  out  in  the  order  of  the  Court  (n),  &ct  stated  by 

the  Conrt 

and  sometimes  it  has  been  referred  to  a  Master  to  settle  the  case 
in  the  first  instance  (o)  :  in  general,  however,  by  the  decree  di-  Reference  to 
recting  it,  it  is  referred  to  the  Master  to  settle,  in  the  event  only  the  Master  to 
of  the  parties  differing  (p).  9  ■''"k^ 

(jg)   Desprez  v.  Mitchell,  5  Mad.        (»)  Asburnam  v.  Kirkhall,  1  Dick. 

87;    Hilton    v.  Lord    Granville,    5  73;  Harmon    v.  Spotteswood,  cited 

Bear.  263.  ibid. 
(k)  1  Newl.  554.  (o)  Ceal  v.  Ashurst,  2  Dick.  474. 

(t)  Muddle  v.  Fry,  Mad.  &  Geld.        (p)  Prebble  v.  Bojrhurst,  1  Swanst. 

270.  313,  n. ;  Vawser  v.  Jeffery,  2  Swanst. 
(ft)  2  Bro.  C.  C.  88.  275 ;  Attorney-general  v.  Lloyd ;  Se- 
tt) 2  Mer.  171.  ton  on  Decrees,  354. 
(»)  2  J.  &W.1. 
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Proceeding!       It  is  to  be  observed,  that,  in  preparing  a  case,  all  the  facts  neces- 
v^i^^,  sary  to  bring  the  matter  into  question  should  be  slated,  and  that 
Case  muft  not  the  questions  must  not  be  put  in  a  speculative  form,  as  the  Courts 
be  speculative,  Qf  ^aw  wjjj  not  answer  speculative  questions  (q).     Upon  this 
ground,  where  a  case  was  sent  for  the  opinion  of  a  Court  of  Law, 
as  to  "  whether  upon  a  conveyance  to  a  purchaser  being  executed 
by  a  particular  person,  without  the  concurrence  of  another,  the 
purchaser  acquires  certain  rights  and  remedies,"  the  Court  of  Law 
refused  to  answer  the  question,  and  Lord  Eldon  directed  the  case 
to  be  altered  to  the  proper  form,  which  was  done  by  stating  an  ac- 
tual conveyance  to  the  purchaser  (r). 
or  upon  righu       The  Judges  will  also  decline  to  answer  questions  as  to  rights 
which  axe  not  which  do  not  strictly  come  within  the  province  of  a  Court  of  Law ; 
e**^'  thus,  they  will  not  answer  cases  as  to  trusts  (s),  therefore,  a  case 

upon  the  construction  of  a  will  as  to  equitable  estates,  should  state 
the  devises  as  legal  ones  (t). 
Settlement  of       When  the  case  has  been  drawn  and  settled,  the  plaintiff's  solici- 
case-  tor  sends  copies  of  it  to  the  other  solicitors  interested,  for  their  ap- 

probation ;  if  they  cannot  agree  upon  it,  and  it  becomes  necessary 
p~  to  refer  it  to  the  Master,  a  copy  of  the  title  and  ordering  part  of 

Master.  the  decree,  or  order,  must  be  left  with  the  Master,  together  with 

a  fair  copy  of  the  case ;  and  a  warrant  to  proceed  on  the  case  must 
then  be  taken  out  and  served,  and  on  the  attendance  upon  this 
warrant  the  case  is  settled  "When  completed,  the  Master  issues 
his  certificate  of  having  settled  the  case,  which  is  filed  at  the  Re- 
port Office  (ti). 
Signature  of  It  is  to  be  noticed,  that,  by  the  rules  of  the  Courts  of  Law,  the 
'  signature  of  counsel  on  both  sides  is  required  to  a  case,  even  where 

it  has  been  settled  by  a  Master  (z).    If  the  counsel,  on  either  side, 
refuse  to  sign  it,  an  application  must  be  made  to  the  Court,  that 
how  enforced,  the  party  whose  counsel  has  refused  to  sign  it,  may  procure  his 
signature  to  it,  upon  which  an  order  will  be  made  that  he  do  pro- 
cure the  signature  of  his  counsel,  or  show  good  cause  to  the  con- 
trary (y).    If  the  case  is  not  then  signed,  or  cause  shown  why  it 
should  not  be  signed,  the  party  will  be  understood  to  have  waived 
the  benefit  of  it  (2). 
Proceedings  in      After  this  a  concilium  is  moved  for  in  the  Court  of  Law,  and  a 
Court  of  Law.  ruje  obtained  from  the  proper  officer  •  the  case  is  then  set  down 

(q)  Bliss  v.  Collins,  1  J.  &  W.  426.  C.  413,  421 . 

(r)  Ibid.  (u)  2  Smith's  Ch.  Pr.  104,3rd  ed. 

(s)  Parsons  v.  Parsons,  5  Ves.  578 ;  (x)  Bliss  u.  Collins,  1  J.  &  W.  426. 

and  vide  Bayley  v.  Morris,  4  Ves.  (y)  Ibid. 

788,  790.  (*)  Ibid. 

(f)  Houston  9.  Hughes,  6  Barn.  & 
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by  the  clerk  of  the  papers,  and  copies  made  for  the  Judges  and    Proceeding! 
left  with  their  clerks.    The  Judges  of  the  Court  to  which  the  case  y^^X^y 
is  sent,  after  it  has  been  argued  by  counsel  before  them  (a),  return  Certificate  of 
their  opinion  to  the  Judge  who  directed  the  case  (b),  which  they  J1"*88' 
usually  do  in  the  form  of  a  certificate,  and  frequently  without  stat- 
ing any  reasons  for  their  opinion  (c). 

The  case  and  certificate  of  the  Judges  having  been  procured  moat  be  filed 
from  the  Judge's  clerk,  must  be  filed  in  the  Report  Office,  after 
which  the  cause  is  set  down  for  hearing  upon  further  directions  in 
the  usual  manner. 

The  Court  of  Chancery  is  not  bound  by  the  certificate  of  the  - — further 
Judges  upon  a  case  directed  for  the  opinion  of  a  Court  of  Law,    irect,on*- 
and  may,  if  it  has  any  doubt  upon  the  matter,  either  send  it  back  rect  new  case" 
for  the  consideration  of  the  same  Court  (d),  or,  which  is  more 

usual,  send  it  to  another  Court  of  Law.     This  was  done  in  Trent to  another 

v.  Hanning  (e),  in  which  it  was  stated,  by  Lord  Eldon,  that  he  re- 
membered but  one  instance  in  which  a  case  was  sent  back  to  the 
same  Court  to  be  reviewed,  and  that  was  Utterson  v.  Vernon  (/). 

It  should  be  mentioned,  that  where,  after  the  Judges  had  certi-  Amended 
fied  their  opinion  upon  the  case,  the  Court  thought  proper  to  amend  CR8e  "g1*  *° 
the  case,  by  the  introduction  of  new  facts,  it  appears  to  have  been 
sent  back  to  the  same  Court  for  their  opinion,  whether  the  facts, 
so  introduced,  were  admissible  as  evidence  in  the  case,  and,  if  so, 
whether,  on  the  case  so  amended,  they  were  of  the  same  opinion 
as  before  certified  by  them  (g). 

The  costs  of  a  case  directed  for  the  opinion  of  a  Court  of  Law,  Costa, 
generally  follow  the  result ;  and  where  the  defendant  failed  at  Law, 
but  the  bill  was  ultimately  dismissed  against  him,  he  was  held  to 
be  entitled  to  his  costs  at  Law  as  well  as  in  Equity  (h). 

(a)  If  the  Court  of  Law  thinks  it  the  V.  C.  of  England,  in  Northern 

necessary,  they  will  direct  the  case  Bridge  Co.  v.  Southampton  Railway 

to  be  argued  more  than  once ;  vide  Co.  11  Sim.  42. 

Marquis  of  Cholmondeley  v.  Lord  (e)  10  Ves.  495. 

Clinton,  1  J.  &  W.  2 ;  2  Barn.  &.  Aid.  (f)  Ubi  supra ;  for  the  form  of  the 

625,  S.  C.  order  in  such  a  case,  see  Spry    v. 

(6)  1  Newl.  355.  Bromfield,  11  Sim.  75. 

(c)  Cholmondeley  v.  Clinton,  ubi  (g)  Lowe  v.  Manners,  Seton  on 

supra.  Decrees,  355. 

"    Utterson  v.  Vernon,  3  T.  R.  (A)  Forbes  v.  Peacock,  12  Sim.  548. 
4  T.  R.  570;  see  observation  of 
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Section  IV. 


Proceedings  under  Decrees  for  a  Partition  (1). 


In  what  man- 
ner partition 
effected. 


By  commis- 
sion. 


In  what  cases 
commission 
directed  by 
original  de- 
cree. 


sentations;  Bodicoate  v.  Steers,  1 
Dick.  69;  Seton  on  Decrees,  199, 
S.  C. 


In  the  case  of  partition  of  an  estate,  if  the  titles  of  the  parties 
are  in  any  degree  complicated,  the  difficulties  which  have  occur- 
red in  the  proceeding  at  Common  Law  have  led  to  applications 
to  Courts  of  Equity  for  partitions  (2),  which  are  effected  by  first 
ascertaining  the  rights  of  the  several  persons  interested,  and  then 
issuing  a  commission  to  make  the  partition  required  :  and  upon 
the  return  of  the  commission,  and  confirmation  of  that  return  by 
the  Court,  the  partition  is  finally  completed  by  mutual  convey- 
ances of  the  allotments  made,  to  the  several  parties  (i). 

Where  the  title  of  the  plaintiff  and  of  all  the  other  parties  is 
clear  upon  the  record,  the  Court  will,  at  the  original  hearing, 
order  a  commission  of  partition  to  issue,  in  the  first  instance, 
without  any  previous  reference  to  the  Master.  If  the  titles  are 
not  clear,  the  Court  will  direct  an  inquiry  for  this  purpose  (3), 

(t)  Lord  Red.  120.  Where  the  ob- 
ject is  the  partition  of  an  advowson, 
it  is  done  by  the  decree  (without  a 
commission),  directing  alternate  pre- 

(1)  As  to  the  Equity  jurisdiction  in  cases  of  partition,  see  Mandy  ». 
Mundy,  4  Sumner's  Vesey,  122,  note  (6) ;  Graham  on  Jurisdiction,  (ed. 
1839)  364,  365;  Matthews  v.  Matthews,  1  Edw.  568;  Cheeseman  t.  Thome, 
1  Edw.  629 ;  1  Story  Eq.  Jur.  §  646  et  seq. ;  4  Kent,  (5th  ed.)  364, 365, and 
notes ;  Coleman  v.  Hutchinson,  3  Bibb,  209. 

In  Massachusetts,  Maine,  New  Hampshire,  Ohio,  Illinois,  Georgia,  and 
probably  in  most  of  the  other  States,  partition  may  be  obtained  by  petition 
to  the  Courts  of  law  without  suit.  See  4  Kent,  (5th  ed.)  364,  and  notes; 
Morrill  v.  Morrill,  5  N.  Ham  p.  134. 

In  New  York,  the  Court  of  Chancery  has  a  concurrent  jurisdiction  with 
the  Courts  of  Law,  in  suits  for  partition,  and  an  objection  in  Chancery,  that 
a  perfect  remedy  may  be  obtained  at  law,  cannot  be  sustained.  Jenkins  v. 
Van  Shaack,  3  Paige,  245. 

The  advantages  of  proceeding  in  Equity  for  partition  rather  than  at  Law, 
are  set  forth  and  illustrated  by  Mr.  Justice  Story,  in  1  Story  Eq.  Jur.  chap. 
14,  §  653,  et  seq. 

(2)  A  suit  for  partition,  in  New  York,  may  be  instituted  either  by  bill  or 
petition.     Larkin  v.  Mann,  2  Paige,  27. 

(3)  Where  the  title  is  denied,  or  suspicions,  Courts  of  Equity  will  not 
interfere  until  the  party  seeking  a  partition  has  had  an  opportunity  to  try 
his  title  at  law.  See  4  Kent,  (5th  ed.)  364,  365;  Manners  f.  Manners,  1 
Green  Ch.  384  ;  Wells  v.  Beall,  2  Gill  &  John.  468;  Straughan  v.  Wright, 
4  Rand.  493;  Stuart  v.  Colter,  4  Rand.  74 ;  Wilkin  t>.  Wilkin,  1  John.  Ch. 
Ill ;  Coxe  v.  Smith,  4  John.  Ch.  271 ;  Phelps  v.  Green,  3  John.  Ch.  302 ; 
Martin  v.  Smith,  Harper,  S.  C.  106 ;  Jenkins  ».  Van  Shaack,  3  Paige,  245 ; 
Hitchcock  v.  Skinner,  1  Hoff.  Ch.  R.  21 ;  Clapp  v.  Bromagham,  9  Cowen, 
530.  But  where  the  question  arises  on  an  equitable  title,  set  np  by  the  de- 
fendant, Chancery  most  decide  on  the  title.  Coze  v.  Smith,  4  John.  Ch. 
271. 
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however,  the  plaintiff  must  state  upon  the  record  his  own  title  and   By  Comrais- 
the  titles  of  the  defendants;  and,  with  the  view  of  enabling  the  v^Zl^^, 
plaintiff  to  obtain  a  partition,  the  Court  will  direct  inquiries  to  In  what  cases 
ascertain  who  are,  together  with  him,  entitled  to  the  whole  sub-  {j^0^}1)* 
ject    If,  therefore,  the  stale  of  the  record,  as  originally  framed,  directed, 
is  not  such  as  to  authorize  the  Court  to  say  that  the  plaintiff  and 
the  defendants  are  respectively  entitled  in  distinct  shares,  the 
proper  course  is  to  direot  a  reference  to  the  Master,  to  ascertain 
what  are  the  estates  and  interests  of  the  plaintiff  and  the  defen- 
dants respectively  (1) ;  and  if  it  appears  that  they  or  some  of  them 
are  entitled  to  the  whole,  then  to  order  a  petition  according  to 
the  rights  of  all  or  such  of  them  as  appear  entitled,  dismissing 
the  bill  as  against  those  who  do  not  appear  to  have  any  right  (k)  (2). 

But  although  the  Court  directs  such  inquiries  by  the  decree,  it  Commission 
generally  goes  on,  by  the  same  decree,  to  order  a  partition  to  take  generally  or- 
place,  according  to  the  finding  of  the  Master,  and  the  commission  decree.  *  **"** 
to  issue,  without  requiring  the  cause  previously  to  come  on  again 
for  further  directions  upon  the  Master's  report.  This  appears  to 
have  been  done  in  Treherne  v.  Nash,  Barker  v.  Westmoreland 
(I) ;  and  in  Agar  v.  Fairfax  (m) ;  where  a  reference  was  directed 
to  inquire  whether  the  plaintiff  and  the  defendants  respectively, 
or  any  and  which  of  them  were  entitled,  &c.,  it  was,  by  the  same 
decree,  directed,  that  if  the  Master  should  find  that  all  or  any  of 
them  were  so  entitled,  then  he  should  inquire  into  the  shares  and 
proportions  in  which  they  were  so  entitled  (3) ;  and,  in  that  case, 
a  commission  was  to  issue,  &c,  with  the  usual  directions,  but 
that,  if  the  Master  should  not  find  the  plaintiff  or  defendants,  or 
any  of  them,  entitled,  &o.,  he  was  to  state  that  to  the  Court  before 
any  further  proceedings,  and  the  considerations  of  costs  and  fur- 
ther directions  was  reserved  (it). 

$ 

(k)    Per  Lord  Eldon,  in  Agar  v.        (m)  17  Ves.  533. 
Fairfax,  17  Ves.  552.  (n)  Murray  v.  Shadwell,  17  Ves. 

(i)  Seton  on  Decrees,  188, 189.         353. 


(1)  See  Larkin  v.  Mann,  2  Paige,  29  ;  Hamilton  v.  Morris,  7  Paige,  39. 
The  estate  and  interest  of  the  parties  must  be  ascertained  before  a  commis- 
sion is  awarded  to  make  partition.    Phelps  v.  Green,  3  John.  Ch.  302. 

(2)  If  the  right  of  the  plaintiff  is  not  admitted  by  the  answer,  he  is  bound 
to  make  such  proof  of  title  as  would  entitle  hun  to  recover  in  ejectment. 
Larkin  v.  Mann,  2  Paige,  27,  28.  If  an  issue  of  fact  is  joined,  it  may  be 
determined  in  the  ordinary  manner  of  deciding  questions  in  Chancery ;  of 
the  Court  may  award  a  feigned  issue  for  the  trial  thereof.    lb. 

(3)  The  Master's  report  should,  as  far  as  practicable,  give  an  abstract  of 
the  conveyances  of  the  several  undivided  shares  or  interests  of  the  parties 
in  the  premises  from  the  time  the  several  shares  were  united  in  one  common 
source.    Hamilton  v.  Morris,  6  Paige,  174. 
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By  Commis-  The  Court,  however,  sometimes  abstains  from  ordering  the  com- 

f^'  mission  to  issue  until  the  cause  comes  on  for  further  directions 

But  some-  upon  the  report  (0),  but  this  should  not  be  done  except  in  special 

f"*?  no* ™  cases,  in  consequence  of  the  delay  it  may  occasion. 

tions.  It  is  to  be  observed,  that,  although  the  Court  directs  a  commis- 

Bat  if  not  sion  to  issue,  by  the  same  decree  that  it  directs  inquiries  as  to  the 

commission  rights  and  interests  of  the  parties,  such  commission  must  not  issue 
not  to  issue  till     B  »» 

Master's  re-  until  the  report  of  the  Master  upon  the  inquiry  has  been  absolute- 
port  upon  m-  jy  confirmed,  in  order  that  any  of  the  parties  who  may  be  dissat- 
quines  con-       .-,.,,  ,  -     ,  .        , 

firmed.  isned  with  the  report,  may  have  an  opportunity  of  taking  the  opin- 

ion of  the  Court  as  to  its  correctness  upon  exceptions. 
One  or  more         ^De  decree  sometimes  directs  one  or  more  commissions  of  par- 
commissions     tition  to  issue  (p),  <and  sometimes  it  refers  it  to  the  Master  to  set- 
e?bv  decree* "  ^e  now  many  commissions  should  issue  in  case  the  parties  differ  (q); 
but  if  the  decree  only  directs  one  commission,  and  it  afterwards 
appears  to  be  necessary  that  there  should  be   more  than  one, 
o    bta/    d      an  or(*er  *°r  tnat  PurPose  may  °e  obtained  upon  motion  (r) ;  and 
upon  motion,    this  may  be  had  at  the  instance  of  the  defendant,  as  well  as  of  the 
plaintiff  in  the  cause,  in  which  case  a  direction  will  be  given 
that,  in  case  the  plaintiff  shall  refuse  to  sue  out  such  (commissions, 
the  defendant  may  be  at  liberty  to  do  so  (*). 
Nomination  of     As  tDe  decree  directing  the  commission  does  not  name  the  Corn- 
Commission-    missioners,  the  first  step,  in  the  proceeding  under  such  a  decree, 
ers '  is  to  name  them. 

,        .,         Each  party  appearing  by  a  separate  solicitor,  is  entitled  to 

ing  names.  name  four  Commissioners,  and  the  parties  must  join  and  strike 
their  names  in  the  same  manner  as  upon  commissions  to  examine 
witnesses  abroad  (t ),  except  that  where  there  are  more  defendants 
or  sets  of  defendants  than  one,  each  defendant  or  set  of  defendants 
joins  and  strikes  names  with  every  other  defendant  or  set  of  de- 
fendants (u). 

or  by  con-      To  save  expense,  however,  it  is  very  common  for  the  parties 

*ent-  to  agree,  amongst  themselves,  upon  two  persons  to  act  as  Com- 
missioners (x). 
Commission         '^ne  Commissioners'  names  having  been  struck,  or  agreed  apon, 
how  sued  out ;  are  then  inserted  in  the  commission,  which  it  seems  ought  to  be 
by  whom,  made  out  by  the  solicitor  for  the  plaintiff;  but  if  the  plaintiff  re- 

(0)  Vide   Calmady  v.  Calmady,  2  (q)  Ibid. 

Ves.  J.  568,  and  Attorney-general  v.  (r)  Vide  Hand,  123. 

Hamilton,  1  Mad.  214.  (s)  Ibid. 

(p)  Vide  Earl  of  Cardigan  v.  Sir  (*)  Ante,  p.  1104. 

Edward  Montagu,  Seton  on  Decrees,  («)  1  Smith's  Ch  Pr.  3rded.  620. 

185.  (x)  Ibid. 
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fuses  to  sue  it  out,  an  order  may  be  obtained  that  the  defendant   fy  Commis- 
or  defendants  may  be  at  liberty  to  do  so  (y).  v^*-s/-^/ 

The  form  of  a  commission  of  partition  is  as  follows  :  — 

"  Victoria,  by  the  grace  of  God,  &c.,    To  A.  B.t  &c.  Greet-  Form  of  com- 
ing :    Whereas  by  a  decree  pronounced  in  our  High  Court  of commiMI011, 
Chancery,  bearing  date,  &c,  and  made  upon  the  hearing  of  a 
certain  cause,  depending  in  our  said  Court,  Wherein  John  Doe, 
&c,  are  complainants  and  Richard  Styles  is  defendant,  it  was 
ordered  and  decreed  that  a  commission  should  issue,  &c.     Now 
know  ye,  that  we,  in  confidence  of  your  prudence  and  fidelity, 
have  appointed  you,  and  do  by  these  presents  give  full  power  and 
authority  unto  you,  any  three  or  two  of  you,  and  hereby  command 
you  that  you,  any  three  or  two  of  you,  do  meet  together,  at  certain 
proper  and  convenient  times  and  places,  by  you,  any  three  or  two 
of  you,  to  be  for  that  purpose  appointed,  and  that  you,  any  three 
or  two  of  you,  do  from  thence  go  to,  enter  upon,  and  walk  over 
and  survey  the  estate  in  question,  in  the  said  decree  and  plead- 
ings of  this  cause  mentioned,  and  according  to  the  best  of  your 
skill,  knowledge,  and  judgment,  make  a  fair  partition,  division, 
and  allotment  thereof,  and  the  same  separate,  divide,  and  allot, 
and  appoint  one  moiety  thereof  as  and  for  the  share  of  the  said 
complainants,  and  the  other  moiety  thereof  as  and  for  the  share  of 
the  said  defendants,  to  be  held  and  enjoyed  by  the  said  complain* 
ants  and  defendants  in  severalty,  and  die  parts  so  divided,  to  dis- 
tinguish and  separate,  by  metes  and  bounds  ;  and  for  the  better 
making  such  division,  we  do  hereby  authorize  and  empower  you, 
any  three  or  two  of  you,  to  cause  all  such  witnesses  as  you  shall 
see  occasion  for,  to  come  before  you,  and  then  and  there  examine 
each  and  every  of  them  apart,  upon  their  respective  corporal  oaths 
first  taken  before  you,  any  three  or  two  of  you,  upon  such  inter- 
rogatories  in  writing,  as  you  shall  see  occasion  for,  to  discover 
and  make  out  the  truth  of  the  premises,  and  to  take  the  deposi- 
tions of  such  witnesses  in  writing,  and  cause  the  same  to  be  plain- 
ly and  fairly  engrossed  or  written  on  parchment.     And  when  ye 
have  done  and  performed  all  these  things,  ye  shall  certify   and 
return,  into  our  Court  of  Chancery,  without  delay,  wheresoever 
our  said  Court  shall  then  be,  the  facts  and  proceedings  in  the  pre- 
mises, by  your  certificate,  fairly  written  on  parchment,  together 

(y)  Hand,  pp.  133,  4. 


Commission- 
ers 
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By  Commis-    with  the  said  examinations  and  interrogatories,  and  also  this  writ 
s^^^^y  closed  up  under  the  seals  of  you,  any  three  or  two  of  you. 

"  Witness  ourself,"  &c.  (*). 
Return  of.  It  is  to  be  observed,  that  although  the  return  to  the  commis- 

sion is  directed  to  be  "  without  delay,"  the  Commissioners  are  not 
limited,  as  in  a  commission  to  examine  witnesses,  to  execute  it 
before  the  end  of  the  term  following  that  in  which  it  is  sealed  (a). 
May  be  execu-      It  likewise  differs  from  a  commission  to  examine  witnesses  in 

~   m  .   n«  °n"  another  respect,  that  it  may  be  executed  in  or  within  twenty  miles 
No  oath  of  se-     --       ,       i_v       T    .      .      J  ,        A        .       .  .   . 

crecy  taken  by  °*  London  (o).     It  is  also  an  open  and  not  a  closed  commission, 

Commission-     and  the  proceedings  under  it  are  open  and  not  secret,  nor  is  any 

oath  of  secrecy  required  to  be  taken  by  the   Commissioners  or 

those  employed  under  them  (c). 

Powers  of  In  order  to  enable  the  Commissioners  to  perform  their  doty, 

they  are,  as  we  have  seen,  armed  with  a  power  to  cause  all  soch 

witnesses  as  they  may  see  occasion  for,  to  come  before  tbem  to  be 

Examination    examined.     This  may  be  done  by  summons  from  the  Commission- 

of  witnesses.    ers^  Qf  tne  game  nature   ^  tne  summons  before  pointed  out,  as 

Upon  oath.       issued  by  Commissioners  for  the  examination  of  witnesses  (i), 

and,  upon  the  witness  attending,  the  oath  may  be  administered 

to  him  by  two  or  more  of  the  acting  Commissioners  ;  the  oath 

being  the  same  in  form  as  that  administered  by  the  Examiner  sw- 

tatis  mutandis  (e). 

Interrogatories     The  witnesses  must  be  examined  upon  interrogatories,  but  it 

ttonofwj1*"     <*oes  not  aPPear  tnat  tn*8  ca8e  lB  within  the  rule  laid  down  by  the 

nesses.  orders  of  the  Court,  which  requires  all  interrogatories  for  the 

inedb*  examination  of  witnesses  to  be  signed  by  counsel  (/);  &*&* 

counsel.  reason  of  those  orders,  expressed  in  the  orders  themselves,  seems 

to  extend  only  to  the  common  case  of  examining  witnesses  before 

persons  who  have  no  discretion  in  the  acceptance  or  rejection  of 

Commission-    the  interrogatories.      Here  the  interrogatories  are  to  extend  only 

mterroia'iSries  to  suc^  Pomts  as  tne  Commissioners  see  occasion  to  examine  to, 

and  suggest      and  they  may  reject  interrogatories  signed  by  counsel,  and  suggest 

others.  others  more  proper.      The  discretion,  therefore,  vested  in  the 

Commissioners  is,  in  this  case,  to  be  considered  as  substituted  in 

(z)  Vide  Curaon  v.  Lyster,  Seton  (e)  Vide  Lord  Redesdsle'i  opinion 
on  Decrees,  188 ;  where  it  is  stated,  upon  the  commission  in  Canon  v. 
(p.  191,)  that  the  draft  of  this  com-  Lyster,  Seton  on  Decrees,  191. 
mission  was  settled  by  Lord  Redes-  (d)  Ante,  p.  883.  Q««K»  whether 
dale  ;  vide  etiam,  the  commission  of  a  subpcena  will  lie  to  compel  the  at- 
.  partition  of  the  Earl  of  Cardigan  v.  tendance  of  witnesses  before  corn- 
Sir  Edward  Montague,  2  Newl.  Pr.  mission  of  partition  ? 
328.  («)  Ante,  p.  1059.                   mmtk 

(a)  1  Smith,  3rd  ed.  621.  (/)  Ibid.  1046 ;  Beames's  Ord.  272, 

(ft)  Ibid.  311 
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lieu  of  the  discretion  in  other  cases  attributed  to  counsel  under   By  Commis- 
the  control  of  the  Court  (g).  v^^v^^^ 

Cross-interrogatories,  for  the  examination  of  witnesses,  may  be  Cross-examin- 
prepared  on  the  spot,  and  offered  to  the  Commissioners  as  occasion  atl0n' 
may  require  (A). 

Although  the   interrogatories  for  the  examination  and  cross-  Exa.nination 

examination  of   witnesses  before  Commissioners  of  partition,  are  b7  Commi1" 

.  sioners, 

usually  prepared  by  the  parties,  yet  the  Commissioners   may,  if 

they  think  fit,  exhibit  interrogatories  for  that  purpose  themselves. 

It  is  said,  in  Meers  v.  Stourton  (t),  that  the  Commissioners  may  should  be  upon 
examine  witnesses  under  the  commission  ore  tenus,  and  that  this  written  inter- 
was  affirmed  by  Mr.  Vernon  to  be  the  practice.    Lord  Redesdale's  nJ[  ore  tenus. 
opinion,  however,  is  that  if  the  Commissioners  think  proper  to  ask 
any  questions,  for  their  own  information,  they  ought  to  reduce 
them  first  into  writing,  in  the  form  of  interrogatories,  and  return 
the    questions   and   answers,   separately,   as  questions  put   and 
answers  taken  at  their  instance  (k). 

The  Commissioners  have  power,  under  the  commission,  to  Examination 
examine  the  witnesses  apart  from  each  other ;  and  Lord  Redes-  of  Y^1"18868 
dale's  opinion  is,  that  they  may  do  so,  if  they  have  any  suspicion 
of  manufactured  evidence,  but  that,  otherwise,  their  proceedings 
should  be  open,  as  they  act  in  a  judicial  capacity,  in  the  nature 
of  a  Court  at  which  the  parties  and  their  agents  have  a  particular 
right  to  be  present,  as  expressly  directed  by  the  writ  of  partition 
at  Common  Law  (/). 

The  Commissioners  themselves  should  administer  the  questions  Commission- 
to  the  witnesses,  and  Lord  Redesdale  is  of  opinion,  that  it  will  er.8 ■bould  "d- 
not  be  advisable  for  the  Commissioners  to  let  the  solicitors  for  the  questions 
parties  put  the  questions,  though  he  is  not  clear  whether  the  themselves ; 
parties  have  not  a  right  to  such  assistance  if  they  think  proper 
to  use  it  (m). 

The  Commissioners  are  not  bound,  personally,  to  take  the  not  bound  per- 
depositions,  that  is,  to  write  down  the  answers  of  the  witnesses ;  sonallv  to  take 
but  they  may  employ  clerks  to  do  this  part  of  the  business.    But  the   ep0BI  lon8' 
clerks  must  act  entirely  by  their  direction,  and  write  the  substance 
of  what  falls  from  the  witnesses  in  the  language  the  Commission- 
ers direct.      If  any  dispute  arises,  as  to  the  evidence  given  by  a 
witness,  the  Commissioners  must  agree  amongst  themselves  upon 
the  words  of  the  deposition,  and,  having  done  so,  the  depositions 

(g)  Vide  Lord  Redesdale's  opin-  Curzon  v.  Lyster,  ubi  supra, 
ion  in  Curzon  v.  Lyster,  ubi  supra.  (2)  Ibid. 

(A)  Ibid.  (to)  Lord  Redesdale's  opinion,  in 

(t)  I  Dick.  21 .  Curzon  v.  Lyster,  ubi  supra. 
(&)    Lord  Redesdale's  opinion  in        (n)  Ibid.  197. 
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By  Commis- 
sion. 


ceedin; 
case  or  dis- 
putes about 
e  ride  nee. 


must  be  read  over  to  the  witness,  and  ought  to  be  signed  by  the 
witness  before  he  is  dismissed  (n). 
Course  of  pro-      If  the  Commissioners,  on  either  side,  propose  to  receive  evi- 
dence touching  any  matter  not  relevant  to  the  business  before 
them,  the  Commissioners  on  the  other  side  should  object  to  re- 
ceiving such  evidence,  and  may  refuse  to  sign  the  depositions,  if 
taken,  and  to  annex  them  to  the  return  (0). 
Depositions  of     The  depositions,  on  behalf  of  the  different  parties,  as  well  as 
each  partv  to    the  examinations  taken  by  the  Commissoners  to  their  own  satis- 
iinct.6P    **      faction,  should  be  kept  distinct,  as  in  the  case  of  a  commission 

for  the  examination  of  witnesses. 
Must  be  signed  When  the  depositions  of  the  witnesses  have  been  taken  and 
and^n^sed  s'&ne^»  ^ey  mU8t  De  k'dy  engrossed,  upon  parchment,  in  the 
and  annexed  same  manner  as  depositions  taken  under  a  commission  to  examine 
to  the  commis-  witnesses  (p) ;  and,  according  to  the  directions  in  the  commission, 
they  should  be  returned  together  with  the  interrogatories  with  the 
commission  (q). 

According  to  the  usual  form  of  deorees  made  in  cases  of  parti- 
tion, all  deeds,  &c,  relating  to  the  estates  to  be  divided,  in  the 
custody  of  any  of  the  parties,  are  to  be  produced  before  the 
Commissioners,  upon  oath,  as  the  Commissioners  shall  di- 
rect (r)  (1).  When  this  is  the  case,  the  method  of  compelling 
the  production  of  the  deeds,  &c,  appears  to  be,  by  serving  the 
party  with  a  copy  of  the  decree,  and  then  proceeding  by  attach- 
ment and  other  process  of  contempt  against  him  (s). 
The  same  method  may  be  resorted  to  to  enforce  the  examina- 


Production  of 
deeds,  &c. 


Production  of 
deeds,  how 
compelled. 


Examination 
of  parties. 


(0)  Ibid.  195. 

(p)  Ante,  p.  1090. 

(q)  In  Watson  v.  The  Duke  of 
Northumberland,  it  was  stated,  at  the 
bar,  that,  upon  very  few  commissions 
has  any  return  been  made  of  the  evi- 
dence ;  (11  Ves.  157 ;)  and  Lord  £1. 
don  said,  he  believed  the  practice  to 
be  as  it  had  been  stated,  and  that  the 
return  is  made  without  the  evidence 
(ib.  161).  It  is,  however,  suggested, 
that  a  compliance  with  the  directions 
of  the  commission  would,  in  this  case 
as  in  all  others,  be  the  proper  course. 

(r)  Vide  Seton  on  Decrees,  184. 
In  Norris  v.  Le  Neve,  a  special  order 
to  this  effect  appears  to  have  been 
made,  directing  not  only  the  produc- 


tion of  the  documents,  Ac.  before  the 
commissioners,  but  that  they  should 
be  deposited  in  the  hands  of  the  res- 
pective solicitors  of  the  parties  in  the 
country,  a  fortnight  before  the  exe- 
cution of  the  commission,  and  to  be 
ascertained  by  the  affidavits  of  the 
several  parties  depositing  the  same, 
to  be  made  before  a  Master  Extraor- 
dinary in  the  country ;  and  the  par- 
ties or  their  agents  were  to  be  at  lib- 
erty to  inspect  the  same  in  such  so- 
licitor's hands,  and  at  their  own  ex- 
pense to  take  copies  thereof;  or  any 
part  thereof,  as  they  should  see  fit- 
ting, Reg.  Lib.  B.  1741,  fo.  473;  Se- 
ton on  Decrees,  201. 
(5)  Vide  Trig  v.  Trig,  1  Dick.  325. 


(1)  See  Larkin  v.  Mann,  2  Paige,  27, 28. 
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tion  of  parties  upon  interrogatories,  which  the  Commissioners  By  Commia- 
are  sometimes  empowered  to  take  (t).  v^^^^ 

Having  seen  what  the  powers  of  the  Commissioners  under  a  Method  of  ex- 
commission  of  partition  are,  we  will  now  proceed  to  point  out  the  ec.ull.n«  com" 
method  of  executing  the  commission ;  and  here  it  is  right  to  ob- 
serve, that  the  Commissioners,  when  once  they  are  appointed, 
though  named  by  the  different  parties,  are  Commissioners  for  all 
the  parties  (tc).      In  fact,  they  are  to  act  as  Judges,  the  whole 
power  of  the  Court  being  delegated  to  them ;  and,  if  all  four  act,  Commission- 
and  there  is  a  difference  of  opinion  amongst  them,  one  being  of  ^j"^™*6 
one  opinion  and  three  of  another,  the  three  make  the  return ;  and  Majority  pre- 
so,  if  three  are  present  and  two  concur  in  opinion  against  the  Mnt  muBt  con- 
third,  that  is  sufficient ;  but  the  commission  does  not  authorize  _  " 
two  out  of  four  to  act,  where  all  four  are  present ;  and,  therefore,  be  by  two  oat 
it  does  not  authorize  a  double  return  by  two  Commissioners  one  offiwr. 
way,  and  by  the  other  two  another  way ;  though  if  two  only  are 
present  a  return  by  them  will  be  good  (x)  (1). 

As  the  Commissioners  act  as  a  Court,  their  proceedings  ought  to  Proceedings 
be  open.  The  parties  or  their  solicitors  should  attend  them :  muat  *»  0P«n- 
should  point  out  what  may  tend  to  give  the  Commissioners  full  in- 
formation on  the  subject ;  should  produce  their  deeds  and  other 
evidence,  as  well  written  as  oral ;  should  know  what  evidence  is 
given  on  both  sides ;  should  be  at  liberty  to  cross-examine  the 
witnesses  under  the  control  of  the  Commissioners,  and  take  every 
step  necessary  to  discover  the  truth  and  enable  the  Commission- 
ers to  make  a  proper  return  (y). 

The  commission  itself  ought  to  be  produced  to  the  Commie-  Commission 
sioners  when  they  meet,  and  should  remain  with  them  till  their  g  be  left  with 
proceedings  are  closed  and  the  return  annexed  (z).  en  ^  execu. 

The  course  to  be  pursued  by  the  Commissioners  under  a  com*  ted. 
mission  of  partition,  is  very  clearly  pointed  out  by  the  terms  of  the  comnS«ion.0f 
commission.    In  the  first  place,  they  are  directed  to  "go  to,  enter  en. 
upon,  and  walk  over,  the  estate  tfi  question,  in  the  said  decree  and 
pleadings  in  this  cause  mentioned"  (a).    In  order  that  they  may 

(f)  Vide  Seton  on  Decrees,  200.  umberland,  ubi  supra. 

(it)  Per  Lord  Eldon,  in  Watson  v.  (y)  Vide  Lord  ftedeedale's  opin- 

The  Duke  of  Northumberland,  11  ion,  in  Curzon  v.  Lyster,  ubi  supra. 

Ves.  153, 160.  (*)  Ibid.  97. 

(z)  Watson  v.  The  Duke  of  North-  (a)  Ante,  p.  1329. 

(1)  In  New  York,  all  the  commissioners  most  meet  together  in  the  per- 
formance of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  will  be 
valid.  2  Rev.  Stat.  6  31, 32.  So  in  Massachusetts.  Rev.  Stat.  ch.  108,  §  24. 
So  in  New  Hampshire.    Odtorne  v.  Seavey,  4  N.  Hamp.  53. 
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Commission,  do  this,  they  must  first  ascertain  the  estates  which  are  the  subject 
of  the  commission.      For  that  purpose,  they  must  look  into  the 
bill  and  answers ;  and  if,  from  thence,  they  can  ascertain  the  prop- 
erty, they  must  stop  there :  if  they  find  the  descriptions  in  those 
instruments  such  as  are  not  sufficiently  accurate  to  enable  them  to 
proceed,  they  must  endeavor  to  supply  the  defect  in  the  pleadings 
by  evidence.     But  the  pleadings  must  still  be  their  guide  as  to 
what  evidence  they  shall  receive ;  for  they  are  to  divide  "  the  es- 
tates in  question  in  the  cause,"  and  no  others ;  any  evidence, 
therefore,  touching  estates  not  in  question  in  the  cause,  will  be 
irrelevant  to  the  business  before  the  Commissioners,  and  ought  to 
be  rejected  by  them,  except  so  far  as  it  may  be  necessary  for  the 
purpose  of  ascertaining  what  are  the  estates  in  question,  and  such 
evidence  may  be  necessary  if  there  is  any  confusion  or  intermix- 
ture of  boundaries  (6)  between  the  estates  in  question  and  those 
not  in  question. 
Partition  of         Having  ascertained  what  the  estate  is,  which  is  to  be  the  sub- 
befmade    W  *°  Jec*  °^ tne  P81^011!  ^  next  thing  the  Commissioners  have  to  do, 
is  to  make  "  a  fair  partition,  division,  and  allotment  thereof"  into 
as  many  shares  and  proportions  as  the  decree  or  order,  under 
which  the  commission  issues,  directs.     In  doing  this  the  Commis- 
sioners must  exercise  "  the  best  of  their  skill,  knowledge,  and  judg- 
ment; "  and  provided  they  do  that,  and  act  fairly,  the  Court  will 
not,  as  it  seems,  distrust  their  return  upon  the  mere  allegation  of 
conflicting  opinions  by  different  surveyors,  with  respect  to  the 
When  made,    comparative  value  of  the  several  lots :  the  Court  considering  that, 
not  disturbed    as  the  Commissioners  are  named  by  the  parties,  and  are,  therefore, 
oV^oi^ctinff8  Juages  of  their  own  choice,  the4  principles  which  apply  to  arbitra- 
opinions  as  to  tors  are  properly  applicable  to  them  (c).    Where,  however,  it  can 
T  ne*  be  shown  that  the  Commissioners  have  committed  a  gross  error 

in  judgment,  (although  there  is  no  proof  of  partiality,)  the  Court 
will  set  aside  their  adjudication  (d)(1). 
Every  part  of       It  is  to  be  observed,  that,   in  making  a  partition  in  Chancery, 

not beaded!  eyer7  P81*  of  the  estate  need  not  **  divided>  but  that  !t  "®  te 

(b)  Lord  Redesdale's  opinion,  in    1  M.  &  K.  330. 

Curxon  v.  Lyster,  ubi  supra.  (<f)  Storey  v.  Johnson,  1  Y.  A  C. 

(c)  Jones  v.  Totty,  1  Sim.  136;    538;  Exch.  Rep. 
viae  etiam,  Manners  v.Charleaworth, 

J  I)  It  was  held  in  Riggs  v.  Dickinson,  2  Scam.  438,  that  inequality  of 
ue,  as  well  as  inequality  of  quantity,  Is  good  cause  for  setting  aside  a  re- 
port of  commissioners  of  partition;  and  such  inequality  may  be  shown  by 
affidavit 

The  regularity  of  proceedings  in  partition  cannot  be  inquired  into  collU- 
erally.    Wilson  v.  Bull,  10  Ohio,  250. 
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sufficient  if  each  party  have  his  proper  share  of  the  whole  (e)  (1).    Commission. 

Thus,  where  two-thirds  of  an  estate  belonged  to  the  plaintiff  and  ^"^^^^ 
one-third  to  the  defendant,  and  the  estate  consisted,  amongst  other 
things,  of  a  mansion-house  and  of  farms  and  lands  about  it,  and 
the  defendant  insisted  that  he  was  entitled  to  have  one-third  of 
each  allotted  to  him,  Lord  Hardwicke  said,  that  "  although  in  ?  b^^S'S* 
making  the  partition  care  must  be  taken  that  the  defendant  should  where  there  is 
have  a  third  part  in  value  of  the  estate,  there  was  no  color  of oth**  property, 
reason  that  any  part  of  the  estate  should  be  lessened  in  value  in 
order  that  the  defendant  should  have  his  third  of  it,  which,  if  he 
should  have  one-third  of  the  house  and  of  the  park,  would  very 
much  lessen  the  value  of  both  "  (/). 

So,  if  there  be  three  houses  of  different  values  to  be  divided 
amongst  three,  it  will  not  be  right  to  divide  each  house,  for  that 
would  be  to  spoil  every  house ;  but  some  recompense  should  be 
made  either  by  a  sum  of  money,  or  rent  for  owelty  of  partition, 
to  those  who  have  houses  of  less  value  (g). 

It  sometimes,  however,  has  happened,  that  the  estate  to  be  di-  Seats,  where 
vided  consists  of  one  entire  thing,  such  as  a  house  (A),  or  a  cold  SJJJ^f  *<££** 
bath  (i) ;  in  such  cases  the  partition  must  nevertheless  be  made,  house  only, 
and  the  difficulty  of  doing  it  will  be  no  reason  for  not  effecting  it.  Difficulty  of 
So  the  rent  payable  in  respect  of  water  pipes,  by  a  public  com-  ^uicm  no  rea- 
pany  for  supplying  water,  laid  through  the  land,  has  been  divided,  son  against 
by  apportioning  it  between  the  parties,  according  to  their  respect-  P***1*1011- 
ive  quantities  of  the  land  through  which  the  pipes  ran  (k).    In  Mill,  how  di- 
like  manner  a  mill  or  an  advowson  may  be  divided  by  giving  to  V%eA' 
the  parties  every  toll  dish  or  turn  of  a  church,  as  is  done  at  Com- 

(e)  Earl  Clarendon  v.  Hornby,  1  in  the  house,  and  all  the  convenien- 
F.Wms.  446.  ces  in  the  yard;  and  the  exceptions 

(f)  Earl  Clarendon  v.  Hornby,  1  were  overruled  by  Lord  Eldon,  who 
P.Wms.  446.  said  he  did  not  know  how  to  make  a 

(jr)  Ibid.  better  partition  for  the  parties ;  that 
(A)  Turner  v.  Morgan,  8  Ves.  145.  he  granted  the  commission  with  great 
The  end  of  that  case  was,  that  the  reluctance,  but  was  bound  by  author- 
commission  having  been  executed,  ity,  and  that  it  must  be  a  strong  case 
an  exception  was  taken  by  the  de-  to  induce  the  Court  to  interfere,  as 
fendant,  on  the  ground  that  the  Com-  the  parties  ought  to  agree  to  buy  and 
missioners  had  allotted  to  the  plain-  sell ;  vide  11  Yes.  157,  n. 
tiff  the  whole  stack  of  chimneys,  &c.  (i)  Warner  v.  Baynes,  2  Amb.  589. 
all  the  fire-places,  the  only  staircase  (k)  Ibid. 

Larkin  v.  Mann,  2  Paige,  29;  Smith  v.  Barber,  7  Ohio,  118;  Brook- 
v.  Williams,  1  Green  Ch.  341. 
To  make  the  value  of  the  several  shares  equal,  one  party  maybe  required, 
under  certain  circumstances,  to  pay  money  on  his  share  to  those  who  receive 
a  share  of  less  value.    Brookfield  v.  Williams,  1  Green  Ch.  341. 


(1)  Li 

field  v. 
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Commission.  mon  Law  in  the  case  of  a  writ  de  partitione  farienda,  in  which 
case  "  aquitas  sequitur  legem  "  (/).  In  such  cases,  however,  it  is 
probable  that  the  Court  would  direct  in  what  manner  the  division 
should  be  made  by  the  decree,  without  issuing  a  commis- 
sion (m)  (1). 

The  Commissioners  having  apportioned  and  divided  the  prop- 
erty, should  proceed  to  set  apart  and  allot  the  shares  to  the  par- 
ties ;  this  they  should  do,  when  it  can  be  accomplished,  by  lot, 
for  which  purpose  they  should  call  in  some  indifferent  person,  and 
require  that  person  to  draw  lots  for  the  shares  of  each  party  (»). 

It  is  to  be  observed,  however,  that  the  course  of  making  the 
choice  of  shares,  by  lot,  should  not  be  resorted  to  where  it  can- 
not be  done  with  fairness  and  with  due  regard  to  the  situation  of 
the  parties  and  of  the  shares.  In  such  cases  it  is  the  duty  of  the 
Commissioners  to  assign  the  shares  to  those  parties  to  whom  they 
would  be  of  most  value,  (independently  of  their  value  in  the  mar- 
ket,) with  reference  to  their  respective  situations  in  relation  to  the 
value  of  the  property  before  the  partition  took  place ;  and  where 
Commissioners  were  directed  to  divide  land  equally  between  A.,  B., 
and  C,  and  they  accordingly  divided  the  lands  into  portions  of 


Allotment  of 
shares ; 

by  lot. 


In  what  cases 
lot  improper. 


(I)  Earl  Clarendon  v.  Hornby, 
P.  Waa.  446. 
(m)  Vide  ante,  p.  1396,  n. 


(n)  Lord  Redesdale's  opinion,  in 
Curzon  v.  Lyster,  Seton  on  Decrees, 


(1)  See  1  Story  Eq.  Jar.  §  656. 

Where  a  mill,  mill-dam,  and  mill-stream,  constitute  one  entire  tenement, 
held  by  tenants  in  common,  a  petition  for  partition  of  the  dam  and  water 
alone  cannot  be  unstained.  It  is  questionable  whether  a  mill -dam  and  mill- 
stream  are  property  of  such  a  nature  as  to  be  capable  of  partition  by  metes 
and  bounds.  Miller  v.  Miller,  13  Pick.  237.  See  Brown  v.  Turner,  1  Aik. 
350. 

In  Massachusetts,  when  the  premises,  of  which  partition  is  demanded  by 
the  petition,  consist  of  a  mill  or  other  tenement,  which  cannot  be  divided 
without  damage  to  the  owners,  or  when  any  specific  part  of  the  estate  is  of 
greater  value  than  either  party's  share,  and  cannot  be  divided  without  dam- 
age to  the  owners,  the  whole  estate,  or  the  part  thereof  so  incapable  of  divi- 
sion, may  be  set  off  to  any  one  of  the  parties  who  will  accept  it,  he  paying  to 
any  one  or  more  of  the  others,  such  sums  of  money  as  the  commissioDers 
may  award,  to  make  partition  just  and  equal ;  or  the  commissioners  may  in 
such  case  assign  the  exclusive  occupancy  and  enjoyment  o!  the  whole,  or 
any  part,  as  the  case  may  be,  to  each  of  the  parties,  alternately,  for  certain 
specified  times,  in  proportion  to  their  respective  interests  therein.  Itev. 
Stat.  ch.  103,  §  25,  26.  See  Co.  Litt.  164b;  Bishop  of  Salisbury  t>.  Phil- 
lips,  Carthew,  505 ;  Morrill  *.  Morrill,  5  N.  Hamp.  134 ;  Thayer  *.  Thayer, 
7  Pick. 209 ;  Lister  v.  Lister,  3  Younge  &  Coll.  540;  Brookfield  ©.Williams, 
1  Green  Ch.  341 ;  Larkin  v.  Mann,  2  Paige.  27;  1  Smith  Ch.  Pr.  (2nd  Am. 
ed.)  480,481. 

A  partition  of  a  mill.privilege  was  sustained  where  it  was  made,  by  as- 
signing to  each  of  the  owners  so  much  water  as  would  run  through  a  gate  of 
certain  dimensions,  such  division  not  being  shown  to  be  very  injurious  to  the 
estate.    Morrill  v.  Morrill,  5  N.  Hamp.  134. 
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equal  value  in  the  market,  but  assigned  to  A.  an  inn  of  which  C.  Commission- 
had  been  for  many  years  the  occupier,  on  which  he  had  expended 
money  in  improvements,  and  adjoining  to  which  he  had  purchased 
property  for  the  purpose  of  his  occupation,  it  was  held  by  Lord 
Lyndhurst  (L.  C.  B.,)  that  the  adjudication  of  the  Commissioners 
was  wrong,  and  a  fresh  commission  was  directed  to  new  Commis- 
sioners (o). 

The  Commissioners  having  divided   and   allotted  the  estate,  Certificate  of 
should  prepare  their  certificate,  which  must  detail  their  proceed-  gjg^11311""1011" 
ings,  and  appoint  the  shares  of  each  party,  according  to  their  al- 
lotments, to  be  enjoyed  by  them  in  severalty,  distinguishing  each 
part,  if  so  directed  by  the  commission,  by  metes  and  bounds. 

If  the  Commissioners  cannot  agree  upon   a  division  or  allot-  Separate  certi- 
ment,  they  must  make  separate  certificates  (p),  though  the  con-  c0!nimi^gio™ 
sequence  of  such  separate  returns  will  be,  if  the  Commissioners  ere  disagree, 
are  equally  divided,  that  they  will  both  be  quashed  (q). 

The  certificate  being  prepared,  it  must  be  fairly  written  on  Certificate 
parchment  (r),  and,  having  been  signed  by  the  Commissioners,  JJJJJJ?  en^ 
must  be  annexed,  together  with  the  examinations  of  witnesses  and  annexed  to 
the  interrogatories,  to  the  commission,  which  must  then  be  closed  commiaaion. 
up  and  sealed  by  the  Commissioners  or  any  two  or  more  of  them. 
It  seems  that  if,  by  mistake,  any  document  which  has  been  re- 
ferred to  by  the  Commissioners  in  their  certificate,  has  been  omit- 
ted to  be  annexed  to  the  return,  the  Court  will,  upon  motion, 

direct  it  to  be  added  (s).    If  there  are  two  certificates,  they  must  Duplicate  eer- 
•     ■_.  ,        , .    .  tificatea. 

both  be  annexed  to  the  commission. 

When  the  commission  and  return  have  been  sealed  up,  it  is 
brought,  either  by  a  Commissioner  or  by  a  messenger  to  the  Re- 
cord and  Writ  Clerk  who  made  it  out,  and  delivered  and  filed  in 
the  same  manner  as  commissions  for  the  examination  of  wit- 
nesses (f). 

The  commission  having  been  returned  and  filed,  an  order  to  Order  to  re- 
confirm it  nisi  may  be  obtained,  by  either  party ;  this  is  generally tam  mj*' 
done  by  the  party  suing  it  out,  but  if  he  neglects  to  do  it,  the  oth- 
er side  may  obtain  the  order. 

Exceptions  may  then  be  taken  to  it  in  the  same  manner  as  ex-  Exceptions  to 
ceptions  to  the  Master's  report  («).    If  any  ground  exists  for  ob- return- 

(o)  Storey  v.  Johnion,  1  T.  &  C.  (*)  Vide  Manners  v.  Charlesworth, 

538,  Exch.  Rep.  1  M.  &  C.  334. 

(p)  Lord  Redesdale's  opinion,  ubi  (t)  Ante,  p.  892. 

supra,  (tt)  Turner  v.  Morgan,  8  Yes.  143$. 

(q)  Watson  v.  The  Duke  of  Nor-  Jones  v.  Tottv,  1  Sim.  136;  Dean  of 

thumberland,  11  Yes.  153.  Hereford  v.  Hullett,  6  Pri.  332. 

(r)  Jones  v.  Totty,  1  8.  A  S.  219. 
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Return  of 
Commission- 


Motion  to 
quash. 


Return 
quashed  par- 
tially. 


Double  return 


Proceedings 
where  two 
Commission- 
en  make  one 
return,  and 
two  another. 


jecting  to  a  certificate,  which  is  not  properly  the  subject  of  excep- 
tion, such  as  irregularity  in  its  execution,  or  misconduct  or  par- 
tiality on  the  part  of  the  Commissioners,  it  must  be  made  the  sub- 
ject of  a  motion  to  quash  the  return  (r),  which  must  be  supported 
by  affidavits.  It  is  frequently  the  practice  to  give  notice  of  a  mo- 
tion to  suppress  the  return,  and  to  obtain  leave  to  bring  it  on  at 
the  same  time  with  the  exceptions  (y). 

A  return  may  also  be  partially  quashed :  thus  in  Norris  «.  Le 
Neve  (z),  Lord  Hardwicke  directed  that  such  part  of  the  certifi- 
cate was  to  be  quashed,  whereby  the  Commissioners  had  certified 
a  doubt  concerning  a  manor  and  Court  Leet,  "  because  ike  same 
was  not  warranted  by  the  commission" 

So  if  there  be  a  double  return,  and  if  one  party  alone  applies  to 
quash  one  of  the  returns  only,  the  Court  will,  if  it  sees  proper,  or- 
der that  return  to  be  quashed  (a).  This  appears  to  have  been  done 
in  Handle  v.  Adams  (b)9  where  two  returns  were  made,  and,  upon 
the  application  of  the  plaintiff,  one  of  those  returns  was  suppressed 
and  the  other  established,  the  former  being  considered,  though 
•nominally  a  return,  as  no  return  in  fact ;  and  therefore  to  be  sup- 
pressed as  if  never  annexed  to  the  commission.  It  does  not  appear, 
from  the  statement  of  the  above  case  in  Watson  0.  The  Duke  of 
Northumberland,  what  the  nature  of  the  return  suppressed  was; 
but,  in  all  probability,  it  was  a  return  by  one  of  the  Commissioners 
only,  in  opposition  to  the  return  of  his  colleagues,  in  which  case, 
the  return  being  of  one  only,  would  be  a  nullity,  not  fewer  than 
two  being  authorized  to  act :  if  the  return  had  been  by  two  Com- 
missioners against  the  return  of  two  others,  both  the  returns  would, 
for  the  reasons  before  stated,  have  been  nullities,  and -must  have 
been  quashed,  as  was  the  case  in  Watson  v.  The  Duke  of  North- 
umberland (c)  and  in  Corbet  v.  Davenant  (d),  in  which  latter  case 
the  Court  of  itself  refused  to  proceed,  and  ordered  the  return  to 
be  quashed. 

It  is  to  be  observed,  that  the  proper  course  of  proceeding,  where 
two  Commissioners  make  one  return  and  two  another,  is,  not  to 
except  to  either  return,  but  for  each  party  to  move  to  quash  the 
return  which  is  unfavorable  to  himself  (e). 

If,  however,  one  :party  only  complains  of  the  return,  the  Court 


(x)  Jones  v.  Totty,  obi  supra ;  vide 
etiam,  Watson  v.  The  Duke  of  Nor- 
thumberland, nbi  supra 

(y)  Jones  v.  Totty,  1  Sim.  136; 
Manners  t>.  Charlesworth,  1M.  & 
tt.334. 

(z)  Reg  Lib.  B.  1741,  fo.  473 ;  Se- 
ton  on  Decrees,  901 ;  3  Atk.  83. 


(a)  -Corbet  r.  Davenant,  2  Bro.  C. 
C/251. 

(b)  Cited  in  Watson  v.  The  Duke 
of  Northumberland,  11  Yes.  156. 


(c)  Ubi  supra. 


v_7  Ubi  supra. 

(e)  Cotbetv.  DatejuntyObiavpta. 
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will  not,  in  such  case,  older  one  return  only  to  be  set  aside,  but     Baturn  of 

will  quash  both  and  direct  a  new  commission  (/).  °in^!*ian" 

If  the  return  to  a  commission  is  quashed,  the  Court  will  order  a  s^-n^-^^ 

new  commission  to  issue,  and,  in  Watson  v.  The  Duke  of  North-  K^e™new 

umberland  (g),  where  there  were  two  returns,  each  bj  two  Com- commission 

missioners,  it  ordered  the  new  commission  to  be  directed  to  .five  willbe  direc- 
r*         ■    •  tea. 

Commissioners. 

If  no  exceptions  are  taken  to  the  certificate  of  the  Commission-  Motion  to  con- 

ers,  the  order  for  confirming  it  should  be  made  absolute  ;  and  then  BOiute. 

if  the  decree  contains  a  direction  to  that  effect,  mutual  convey-  Mutual  con- 

ances  should  be  executed  by  the  parties  for  the, purpose  of  vesting  J®7"1068* 

the  allotted  portions  of  the  divided  estates  in  each  other  in  sever-  requiring  them 

alty.    This  is  necessary,  because,  by  a  petition  made  in  Equity,  in  Equity,  but 

the  equitable  right  only  is  vested,  which  is  not  the  case  in  par-  ™*    .  **  A 
.  .  i         »  ,  111  jii.   Where  infants 

titions  made  at  Law,  where  the  legal  estate  is  vested  by  the  parti-  are  parties. 

tion  (A)(1).  Where  infants  are  parties,  mutual  conveyances  of 
course  cannot  be  executed  till  the  infants  attain  twenty-one ;  in- 
deed the  present  practice  of  the  Court  is,  as  we  have  seen,  not  to 
direct  the  conveyance  to  be  executed  by. any  of  the  parties,  wheth- 
er adult  or  infant,  till  that  time,  but  in  the  mean  time  to  give  pos- 
session and  order  enjoyment  accordingly  till  effectual  convey- 
ances can  be  made  (t). 

Where  mutual  conveyances  are  to.  be  executed,  it  usually  forms  Settled  bv 
part  of  the  decree  directing  them  that  they  shall  be  settled  by  the  ^f^fr  par" 
Master,  in  case  the  parties  differ ;  for  the  proceedings  under  which 
directions,  the  reader  is  referred  to  the  seventh  Section  of  the  pres- 
ent Chapter. 

With  respect  to  the  title  .deeds,  &c,  relating  to  the  estates  di-  Title  deeds  and 
vided  which  are  in  the  possession  of  the  parties,  it  generally  forms  JJthrftTOdto 
part  of  the  decree  directing  the  petition,  that  they  shall:  be  brought 
into  the  Master's  office,  by  the  parties  upon  oath,  and  that,  after 
the  partition,  4ueh  of  them  as  shall  relate  to  such  parts  of  the  premi- 
ses as  shall  be  allotted  to  any  of  the  parties  alone,  shall  be  delivered  Where  they 
to  such  parties ;  and  a»  to  tbosawhich  concern  any  parts  of  the  premi-  of  ^te  ^"t- 

ted  to  parties 

(/)    Ibid. ;   and  vide  Watson  *.        (k)  Whaley  v.  Dawson,  Sen.  &  jointly  with 
The  Duke  of  Northumberland.  11    Lef.  372 ;  Miller  v.  Warmington,  1  others. 
Ves.153.  J.&W.493. 

(g)  UM  supra,  (t)  Ante,  p.  309. 

(1)  Under  the  statutes  of  New  York,  a  decree  declaring  that  the  "  parti, 
tion  shall  remain  firm  and  effectual  forever,"  was  held  sufficient  to  vest  the 
title  to  the  allotted  parcels  in  the  persons  to  whom  they  are  severally  assign- 
ed, without  the  execution  of  any  releases  or  conveyances.  Toung  v.  Coop- 
er, 3  John  Ch.  296. 
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Rule  with  re- 
gard to  Title 
Deeds. 


Costs  of  parti- 
tion. 


Where  one 
party  has 
leased  his  un- 
divided share. 


Commission- 
ers hare  no 
lien  for  their 
charges. 


ses  which  shall  be  allotted  to  any  or  either  of  the  parties  jointly 
with  others,  it  is  sometimes  directed  that  they  shall  remain  in  the 
Master's  office  (Jc)  ;  but,  more  generally,  the  order  is  that,  as  to 
such  deeds,  the  parties  are  to  be  at  liberty  to  apply  to  the  Court 
for  directions  concerning  the  same,  as  they  shall  be  advised  (/),  in 
which  case,  it  seems  the  Court  will  hold  that  the  party  entitled  to 
the  estate  of  the  greatest  value,  is  entitled  to  the  possession  of  the 
deeds,  upon  entering  into  a  covenant  to  produce  them,  and  allow 
copies  of  them  to  be  taken  when  required  (m). 

With  respect  to  the  costs  of  a  partition,  the  general  rale  of  the 
Court  is  now  understood  to  be  that  which  was  pronounced  by  the 
Court  in  giving  judgment  in  the  case  of  Agar  v.  Fairfax  (»)  ; 
that,  as  the  party  came  into  Equity  instead  of  going  to  Law,  for  his 
own  convenience,  the  rule  of  law  should  be  adopted,  and  there- 
fore, no  costs  should  be  given  until  the  commission;  that  the 
costs  of  issuing,  executing,  and  confirming  the  partition,  should 
be  borne  by  the  parties  in  proportion  to  the  value  of  their  res- 
pective interests,  and  that  there  should  be  no  costs  of  the  subse- 
quent proceedings  (0)  (1). 

As  connected  with  this  subject,  it  may  be  stated,  that  where  one 
of  the  parties  had  made  a  lease  of  his  undivided  share,  the  costs 
of  the  lessee,  who  was  a  necessary  party  to  the  suit  for  the  par- 
tition, were  thrown  exclusively  upon  the  lessor,  on  the  ground 
that,  as  such  lessee  was  entitled  to  his  costs,  his  landlord,  who  had 
been  the  means  of  bringing  him  into  Court,  was  the  proper  person 
to  indemnify  him  (p). 

It  has  been  decided,  that  Commissioners  of  partition  have  no 
lien  on  the  commission  for  their  charges  (9). 


(k)  Trodd  v.  Downes,  Seton  on  De- 
crees, 168. 

(I)  See  decree  in  Earl  Cardigan  v. 
Sir  Edward  Montagu,  Seton  on  De- 
crees, 184. 

(m)  Seton  on  Decrees,  186 ;  vide 
the  general  form  of  an  order  as  to  title 
deeds  settled  by  Lord  Hardwioke, 
Hand,  151. 


(n)  17  Vee.  533, 556. 

(o)  Vide BearaesonCostt,50;  vide 
etiam,  Calmady  v.  Calmadj,  2  Vet. 
J.  568;  Baring  9.  Nash,i  V.  &  B. 
554. 

(p)  Cornish  9.  Gest,  2  Cox,  27; 
Beames  on  Costs,  51. 

[q)  Young  v.  Sutton,  2  V.  A  B. 


*£ 


(1)  See  Phelps  v.  Green,  3  John.  Ch.  306;  Tibbita  9.  TObta,  7  Paige, 
204 ;  Matter  of  Hemiup,  3  Paige,  305. 
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Skctioj*  V. 
Proceedings  under  Decrees  to  settle  Boundaries  (1). 

In  a  suit  to  ascertain  boundaries,  the  decree  generally  directs  a  Commission, 
commission  to  issue  for  that  purpose,  though  sometimes  the  Court 
will  direct  an  issue  ordering  the   parties  to  give  a  note  to  each 
other  of  their  boundaries  (r). 

A  commission  to  settle  boundaries  partakes  very  much  of  the 
same  nature  as  a  commission  of  partition ;  it  is  nearly  in  the  same 
form,  and  sued  out,  executed,  and  returned  in  the  same  manner.  Where  tenant 
There  is,  however,  frequently  this  difference  between  commissions  {jJi^j^JJ8* 
to  ascertain  boundaries  and  commissions  of  partition,  viz.,  that,  that  they  can- 
in  the  case  of  a  partition,  the  thing  to  be  divided  is  clearly  ascer-  no*  j*  ^P** 
tained  and  described,  whereas  in  the  case  of  a  commission  of  boun- 
daries, it  is  often  impossible  for  the  Commissioners  to  ascertain 
which  they  are,  with  sufficient  certainty  to  set  the?*  out.    To 
guard  against  this,  when  it  is  through  the  default  of  a  tenant  or 
copyholder  that  boundaries  are  confused,  the  Court  provides  for 
the  case  of  its  being  impossible  to  ascertain  tfeem,  by  directing  so 
much  of  the  defendant's  own  land  to  be  set  out,  as  afraU  he  equal 
to  the  quantity  originally  granted  or  leased  (s) ;  when  the  com- 
mission is  of  this  nature,  the  Commissioners  must  proceed  ac- 
cordingly. 

It  is  to  be  observed,  that,  in  a  bill  by  a  prebendary  against  sev-  Number  of 
eral  of  his  lessees  for  a  commission  to  ascertain  the  boundaries  of  Commiwion' 
his  prebendal  lands,  which  had  become  intermixed  with  their  own 
lands,  Lord  Eldon  held,  that  the  plaintiff  had  a  right  to  name  as 
many  Commissioners  as  the  defendants  .(*). 

The  decree  in  a  suit  to  settle  boundaries,  does  not  order  mutual  Mutual  eon- 
conveyances,  as  in  the  case  of  a  partition,  hut  directs  that,  after  J{£^-  not 
the  lands,  &c,  have  been  set  out,  the  defendant  is  to  deliver  pos- 
sesion thereof  to  the  plaintiff,  and  that  the  plaintiff  and  his  heirs 


376 


«« 


r)  Metcalf  v.  Beckwith,  2  P.Wms.  510 ;  Attorney  .general  v.  Fvllarton,  2 

>;  vide  etiam,  Godfrey  v.Littel,  1  V.  &,  B.  263;  Lord  Abergavenny  v. 

R.  &,  M.  62;  Lethieulher  v.   Lord  Thomas,  1  West.  649 ;  Seton  on  De- 

Caatlemain,  Sel.  Ca.  in  Cha.  60;  1  creei,  202;  Duke  of  Leeds  v.  Earl  of 

Dick.  46,  S.  C.  Strafford,  4  Yea.  180. 

'  t)  Sneer  v.  Crawter,  2  Mer.  410,        (r)  Willis  v.  Parkinson,  1  Swanst. 

Willis  v.  Parkinson,  ib.  507,  9. 


(1)  As  to  confusion  of  boundaries,  see  1  Story  Eq.  Jur.  §  609,  et  seq.  ch. 
9. 
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Commission.  are  to  hold  and  enjoy  the  same  against  the  defendant,  or  any  per- 

FurtheVdlrec^  son  or  persons  claiming  under  him  («). 

tlons.  The  consideration  of  further  directions,  and  of  the  costs  of  the 

suit,  is  generally  in  those  cases  reserved  until  after  the  return  of 
the  commission  (x) ;  therefore,  when  the  Commissioners'  report 
has  been  confirmed  absolute,  the  cause  must  be  set  down  for  hear- 
ing for  the  further  directions  and  costs  in  the  usual  manner. 

Costs.  With  reference  to  the  costs  of  suits  to  settle  boundaries,  no 

certain  rule  appears  to  be  laid  down ;  where,  however,  it  does  not 
appear  to  have  been  owing  to  any  default,  either  in  the  plaintiff 
or  defendant,  that  the  lands  have  been  mixed  or  confounded,  the 
Court  will  direct  the  costs  to  be  borne  by  the  plaintiff  and  de- 
fendant equally,  though  the  interest  of  one  party  is  more  incon- 
siderable than  the  interest  of  the  other  (y ).  Where,  in  a  suit  to 
establish  the  boundaries  of  a  manor,  it  was  ordered  that  the  parties 
should  deliver  a  note  to  each  other  of  their  boundaries,  and  that 
the  matter  should  be  tried  by  a  feigned  issue,  and  the  result  of 
three  different  trials  was  that  the  boundaries  appeared  as  they 
were  given  in  by  the  defendant,  and  contrary  to  what  was  alleged 
by  the  plaintiff's  bill,  the  bill  was  dismissed  with  costs,  on  the 
ground  that  the  plaintiff  might  have  tried  the  matter  at  Law,  and 
that  no  part  of  the  issue  had  been  found  for  him  (z). 

The  decision  of  the  Court  with  respect  to  costs  will  also  be 
influenced  by  the  relation  of  the  parties ;  and  it  is  to  be  recol- 
lected, that  it  has  been  long  settled  that  a  tenant  contracts  (among 
other  obligations  resulting  from  that  relation)  to  keep  distinct  from 
his  own  property  during  the  tenancy,  and  to  leave  clearly  distinct 
at  the  end  of  it,  his  landlord's  property  not  in  any  way  confounded 
with  his  own  (a) ;  if,  therefore,  it  should  appear  that  a  tenant  has 
either  voluntarily  or  negligently  permitted  the  boundaries  of  his 
own  land  to  get  confused  with  that  of  his  landlord,  the  Court  will, 
in  all  probability,  compel  him  to  pay  the  costs  of  his  misconduct 
or  negligence. 

(«)  Lord  Abergavenny  v.  Thomas,  (z)  Metcalfe    v.  Beckwith,  *  P. 

Seton  on  Decrees,  202.  Wms.  376. 

(x)  Vide  Seton  on  Decrees,  200.  (a)  Attorney  .general  f .  Fullerton, 

(y)  NorrU  v.  Le  Neve,  3  Atk.  82.  2  V.  &  B.  264. 
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Section  VI. 
Proceedings  under  Decrees  to  assign  Dower. 

The  Court  will  not  assist  a  widow  in  the  assignment  of  her  Where  right  to 
dower,  out  of  her  husband's  estate,  if  there  is  any  doubt  as  to  her  J*0™*  d"PQ* 
legal  right ;  therefore,  if  the  title  to  dower  be  disputed,  it  refers 
to  the  decision  of  a  Court  of  Law  (b),  either  by  directing  an 
issue  (c),  or  by  ordering  the  bill  to  be  retained  for  a  certain  time, 
with  liberty  to  the  plaintiff  to  bring  a  writ  of  dower,  as  she  may 
be  advised  (d)  (1). 

When  the  right  to  dower  is  not  disputed,  the  Court  of  Chancery  — —  where  not 
assumes  a  concurrent  jurisdiction  with  Courts  of  Law  (2),  and    "pu      ' 
will  direct  it  to  be  assigned  (e) ;  first,  however,  if  it  be  necessary, 
directing  an  inquiry  by  the  Master  into  what  lands  the  husband 
died  seised  of  wherein  his  widow  is  entitled  to  dower,  &c.  (/). 

The  right  being  established,  and  the  property  out  of  which  the  in  what  man- 
wife  is  dowable  being  ascertained,  the  next  step  is  to  assign  the  ner  ""'g^- 
dower.    This  may  be  done  either  by  reference  to  the  Master  (g), 
or  by  directing  a  commission  to  issue  (A). 

A  commission  to  assign  dower  is  nearly  in  the  same  form,  and 

(6)  Lord  Red.  121.  (g)  Ibid.;  vide  etiam,  Tinney  v. 

c)  Mundy  v.  Mundy,  2  Yes.  J.    Tinney,  ib.   262;    Goodenough   v. 


Ooodenough,  2  Dick.  795. 


(d)  Read   v.  Read,  and  Curtis  v.  (A)  Seton  on  Decrees,  261 ;  Wild 

Curtis,  Lord  Red.  122 ;  2  Bro.  C.  C.  v.  Wells,  1  Dick.  3 ;  Huddlestone  v. 

620,  S.  C. ;  D' Arcy  v.  Blake,  2  Sen.  Huddlestone,  1  Cha.  Rep.  38 ;  Lucas 

&  Lef.  390.  v.  Calcraft,  1  Bro.  C  C.  134 ;  2  Dick. 

(«)  Mundy  v.  Mundy,  ubi  supra.  594,  S.  C. ;  Mundy  v.  Mundy,  2  Ves. 

(/)  Meraot  v.  Meggot,  Seton  on  J.  125 ;  4  Bro.  C.  C.  295,  and  the 

Decrees,  261 .  commission  in  Seton  on  Decrees,  263. 


(1)  Badgley  v.  Bruce,  4  Paige,  98 ;  Sanford  «.  M'Lean,3  John.Ch.  117; 
Drickle  v.  Timrod,  1  Desaus.  109;  Wilkin  v.  Wilkin,  1  John.  Ch.  Ill; 
Phelps  v.  Green,  3  John.  Ch.  302.  See  also  Johnson  v.  Johnson,  1  Munf. 
554,  note  ;  Davison  v.  White,  2  Munf.  527 ;  Ball  v.  Ball,  3  Munf.  279 ;  4 
Kent,  (5th  ed.)  71. 

(2)  The  result  of  the  various  decisions  upon  this  subject  is,  that  Courts  of 
Equity  will  now  entertain  a  general  concurrent  jurisdiction  with  Courts  of 
Law  in  the  assignment  of  dower  in  all  cases.  1  Story  Eq.  Jur.  §  624,  ch. 
12.  See  also  for  a  full  statement  of  the  law  on  this  subject,  ib.  §  625-  § 
632;  Herbert  v.  Wren,  7  Cranch,  376;  Powell  v.  Monson  Manuf.  Co.,  3 
Mason,  347,  459 ;  Swaine  v.  Perine,  5  John.  Ch.  482;  Greene  v.  Greene, 
1  Ham.  526 ;  Grayson  v.  Monoure,  1  Leigh,  449 ;  Kendall  v.  Hovey,  5 
Monroe,  284 ;  Stevens  t>.  Smith,  4  J.  J.  Marsh.  64 ;  4  Kent,  (5th  ed.)  71 ; 
London  v.  London,  1  Humphrey,  1, 12. 

The  claim  of  dower  is  considered,  in  New  Jersey,  as  emphatically,  if  not 
exclusively,  within  the  cognizance  of  the  common  law  courts.  Harrison  v. 
Eldridge,  2  Halst.  401,  402. 
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Arrears. 


Statute  of 
Limitations. 


Dower.      is  made  out,  executed,  and  returned,  in  the  same  manner  as  a 
commission  of  partition  (t). 

It  is  to  be  observed,  that,  as  in  the  case  of  settlement  of  boun- 
daries, it  generally  forms  part  of  the  decree,  that  when  the  dower 
has  been  assigned,  possession  shall  be  delivered  to  the  plaintiff  (k). 

The  widow  is  also  entitled  to  an  account  of  the  arrears  of  her 
dower,  and  this,  notwithstanding  the  death  of  the  heir  pending 
the  suit,  although  at  Law  her  right  to  damages  would  have  been 
lost  by  that  event  (J).  The  widow's  right  to  the  rents  and  profits 
accrued  from  the  death  of  her  husband,  is  not  limited  to  the  time 
of  filing  the  bill  (m)  (1).  Formerly  it  was  held,  that  the  Statute 
of  Limitations,  21  Jac.  I.  c.  16,  did  not  affect  proceedings  to 
recover  arrears  of  dower  (it),  but  the  recent  statute,  3  &  4  Wil. 
IT.  c  27,  s.  41,  expressly  applies  to  them  (0). 

It  may  be  mentioned  here,  that  interest  will  not  be  allowed  on 
arrears  of  dower  (p). 

When  the  assignment  has  been  referred  to  the  Master,  the  same 
decree  may  direct  the  account  of  rents  and  profits  (q),  but  where 
the  assignment  of  dower  is  by  commission,  it  must  be  deferred  till 
the  cause  comes  on  for  further  directions. 
Costs.  Lord  Redesdale  observes,  that  "  in  the  two  cases  of  partition 

and  assignment  of  dower,  as  no  costs  can  be  given  in  a  Court  of 
Common  Law  upon  a  writ  of  partition  or  a  writ  of  dower,  no  costs 
have  commonly  been  given  in  a  Court  of  Equity  upon  bills  for  the 
same  purposes  "  (r)  ;  and,  as  respects  dower,  this  appears  to  be 
the  present  rule  of  the  Court,  in  cases  where  the  widow  comes 
into  Court  for  the  single  purpose  of  having  dower  assigned 
her  (5).      The  rule,  however,  is  subject  to  exception  where  pre- 


Interest. 


Farther  direc- 
tions. 


(t)  Ante.  sect.  IV. 

(k)  Meggot  v.  Meggot,  Seton  on 
Decrees,  261 ;  Goodenough  v.  Good- 
enough,  2  Dick.  795, 

Q)  Curtis  v.  Curtis,  2  Bro.  C.  C. 
620;  vide  contra,  Lord  Red.  122. 

(m)  Curtis  v.  Curtis,  ubi  supra; 
Mundy  v.  Mundy,  2  Ves.  J.  122; 
Oliver  v.  Richardson,  9  Ves.  222. 

(n)  Ibid. 


(o)  Ante,  p.  742. 


Lindsay  v.  Gibbon,  cited  3  Bro. 
C.  "0.  495;  Wakefield  v.  Child.,  1 
Fonb.  23. 

(a)  Meggot  v.  Meggot.  ubi  supra. 

W  Lord  Red.  122. 

(*)  Lucas  v.  Calcraft,l  Bto.C.C. 
134 ;  vide  etiam,  Sir  8.  RomUly'saote 
of  the  same  case,  ib.  ed.  Belt,  («). 


»£ 


1)  SeeSwsine  t>.  Perine,  5  John.  Ch.  487, 468 ;  Davis  v.  Logan,  9  Dam, 


As  to  her  right  to  rents  and  profits,  against  the  alienee  of  her  husband,  sat 
Sillman  v.  Bowen,  8  GUI  &.  John.  50 ;  Riekard  «.  Talbird,  Rice  Eq.  159 ; 
Gordon  v.  Stevens,  2  Hill  Ch.  429 ;  Marshall  0.  Anderson,  1  B.  Monroe, 
199;  Kendall  v.  Hovey,  5  Monroe.  284;  Russell  r.  Austin,  1  Paige,  198; 
Whitehead  v.  Bellamy,  2  Hayw.  248 ;  Wood  «.  Lee,  6  Monroe,CT ;  Gol- 
den «.  Maupin,2  J.  J.  Marsh.  240;  Johnson  v.  Thomas,  2  Paige,  377; 
Steiger  v.  Hilton,  5  Gill  <fc  John.  121 ;  Tod  t>.  Baylor,  4  Leigh,  496. 
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vioua  questions  are  raised,  in  litigating  of  which  the  party  is  Dower, 
vexatious  (t) ;  therefore,  where  the  widow  had,  without  an  just 
pretence,  been  kept  out  of  her  dower,  Sir  W.  Grant,  M.  R., 
awarded  her  her  costs  (u).  In  Meggot  v.  Meggot  (x)  also,  the  Court 
appears  to  have  awarded  the  widow  her  costs,  up  to  the  time  of 
the  decree,  reserving  the  consideration  of  the  subsequent  costs 
until  after  the  report  (y). 


Section  VII. 
Proceedings  in  the  Master's  Office. 

According  to  the  ancient  practice  of  the  Court,  all  refer-  To  what  Mas- 
ences  to  a  Master  used  to  be  made  to  one  of  the  two  Masters  sit-  m  made 
ting  in  Court,  as  assistants  to  the  Lord  Chancellor  or  Master  of 
the  Rolls,  when  the  reference  was  made  (z);  but  the  modern  prac- 
tice, where  there  has  been  no  previous  reference,  is  to  refer  it  "  to 
the  Master  in  rotation"  and,  where  there  has  been  a  previous 
reference,  "  to  the  Master  to  whom  this  cause  stands  referred" 

Where  the  reference  is  directed  to  be  made  "  to  the  Master  in  Master  in  rota- 
rotation,"  the  practice  appears  to  be  for  the  solicitor  having  the  JjjJJj^JJJ  **" 
conduct  of  the  cause,  to  take  the  decree,  or  an  office  copy  of  it 
duly  marked  (a),  to  the  Clerk  of  the  Public  Office  in  Southamp- 
ton Buildings,  who  procures  the  sitting  Master  to  mark  upon  the 
decree  the  name  of  the  Master  in  rotation  according  to  a  rota 
settled  by  the  Masters,  and  kept  for  that  purpose  in  the  Public 
Office  (ft). 

This,  however,  only  takes  place  where  the  reference  is  directed 
by  decree,  or  by  order  subsequent  to  a  decree,  —  when  an  applica- 
tion is  to  be  made  to  a  Master  under  the  3  &  4  Will.  IV.  c.  94, 
s.  13,  or  under  the  Orders  made  in  pursuance  of  that  Act ;  or, 
where  any  reference  is  made  to  a  Master  in  the  cause,  and  no  previ- 
ous application  or  reference  has  been  made,  the  name  of  the  Master 
in  rotation  must,  in  pursuance  of  the  15th  of  the  Orders  of  1833,  be 
ascertained  in  the  manner  pointed  out  in  the  16th  and  17th  of  the 

it)  Lucas  v.  Calcraft,  ubi  supra,  (z)  Prac.  Reg.  363;  where  a  refer- 

u)  Worgan  v.  Ryder,  1  V.  &  B.  ence  is  made  for  the  examination  of 

20 ;  Beames  on  Costa,  36.  Court  Rolls,  touching  any  custom,  it 

(s)  Setoa  on  Decrees,  961.  should  not  be  to  any  one  Master  but 

?y)  Sed  vide  Outhwaite  v.  Outh-  to  two  at  the  least.    Ibid, 

waite,  referred  to  by  Mr.  Beames  in  («)  Ante,  p.  1217. 

his  Treatise  on  Costs,  36,  n.  5.  (ft)  2  Smith,  3rd  ed.  106. 
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Master  in  Ro-  same  Orders ;  and  all  applications  authorized  by  the  said  Act,  or 
tatwn.  DV  tne  Orders  of  1833,  to  be  made  to  a  Master,  and  every  such 
reference,  as  aforesaid,  must  be  made  to  the  said  Master  in  rota* 
Hon ;  for  which  purpose,  the  16th  Order  goes  on  to  direct,  that, 
Where  previ-  as  to  all  bills  which  shall  have  been  filed  before  the  21st  of  De- 
has  been61106  cemDer*  1833,  "  Where  any  reference  has  been  made  in  the  cause, 
made.  the  name  of  the  Master  to  whom  the  last  reference  was  made  in 

such  cause,  shall,  at  the  request  of  either  of  the  parties  thereto, 
or  of  his  or  her  solicitor,  and  on  producing  such  order  of  refer- 
ence, with  the  Master's  name  certified  thereon,  or  appearing  there- 
in, be  added,  by  the  Record  and  Writ  Clerk,  to  the  original  entry 
of  the  cause  in  the  Record  and  Writ  Clerk's  book,  and  entered  in 
the  book  to  be  kept  as  directed  in  the  17th  Order  next  referred  to ; 
and  the  Order  directs  that  all  applications  under  the  above  Act, 
or  Orders,  and  all  such  references  as  aforesaid,  shall  be  made  to 
such  last-mentioned  Master"  (1). 
Where  no  pre-      The  method  of  ascertaining  the  name  of  the  Master  in  rotation, 
vious  refer-       where  no  previous  reference  has  been  made,  is  pointed  out  in  the 
made!"18  ^  17th  °rder>  which  direct8  "That,  in  all  cases  where  it  shall  be- 
come necessary  to  ascertain  the  name  of  the  Master  in  rotation, 
for  the  purposes  of  the  two  preceding  or  any  succeeding  Order, 
one  of  the  Record  and  Writ  Clerks  shall  give  to  the  solicitor  for 
the  plaintiff  or  defendant  requiring  the  same,  a  certificate  of  the 
bill  filed,  which  certificate  shall,  on  the  same  or  the  following  day, 
be  marked  by  the  Master  of  the  day,  at  the  Public  Office  in  Chan- 
cery, with  the  name  of  the  Master  in  rotation  for  such  cause ;  and 
such  certificate,  so  marked  (having  been  first  produced  to  the  said 
Master  in  rotation,  who  shall  cause  a  minute  thereof  to  be  taken) 
shall  on  the  same  day  be  returned  to  the  Record  and  Writ  Clerk 
and  be  filed  by  him,  and  he  shall  add  the  name  of  such  Master  to 
the  original  entry  of  the  cause  in  the  Record  and  Writ  Clerk's 
book,  and  shall  also  cause  the  name  of  the  cause  and  of  such 
Master  to  be  entered  in  a  book  to  be  kept  by  the  Record  and 
Writ  Clerks,  for  that  purpose,  in  the  Record  and  Writ  Clerk's 
Office,  and  which  shall  be  open  to  inspection  at  all  times  during 
the  office  hours,  without  fee." 
f  ,        It  is  to  be  recollected,  that  the  above  orders  only  apply  to  ap- 
creei  and  de-    plications  under  the  Act,  and  orders  consequent  thereapon,  and  to 
cretal  orders,    cases  jn  which  a  reference  is  required  to  be  made  to  a  Master  upon 
of  bill  filed       interlocutory  applications,  where  no  application  or  reference  has 
necessary.        been  before  made  in  the  cause;  when  the  reference  to  the  Master 

(1)  See  Leggett  v.  Dubois,  3  Paige,  477. 
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in  rotation  is  made  by  decree  or  decretal  order,  the  name  of  the  Master  in  Ro- 

Master  must  be  ascertained,  in  the  manner  above  stated  (e).     If 

the  decree  refers  it  "  to  the  Master  to  whom  the  cause  stands  refer- 

red"  it  is  not  necessary  to  get  the  Master's  name  repeated  on  the 

decree,  but  a  copy  of  the  title  and  ordering  part  thereof  is  left  at 

that  Master's  office  (/). 

It  is  to  be  noticed,  that  where  a  reference  was  directed  by  a  Reference  Co 
decree  "  to  the  Master  in  rotation"  although  previous  references  Master  in  reta- 
in the  cause  had  been  made  to  a  Master,  and  a  motion  that  the  Master  to 
reference  to  the  Master  in  rotation  might  be  declared  null   and  whom  previ- 
void,  and  that  the  reference  might  be  made  to  the  Master  to  whom  have^een10*8 
the  previous  references  in  the  cause  had  been  made,  the  V.  C.  of  made. 
England  was  of  opinion  that  the  language  of  the  decree  was  right,, 
as,  by  the  terms  of  the  order,   "  the  Master  in  rotation  was  the 
same  Master  to  whom  the  previous  references  had  been  made11  (g). 

It  may  be  mentioned,  in  this  place,  that  after  a  cause  has  been  Change  of 
referred  to  a  Master,  it  cannot  be  withdrawn  from  that  Master     M   r* 
without  an  order  of  the  Court,  and  that  such  an  order  will  not  be 
made  unless  on  very  special  occasions,  such  as  the  incapacity  of 
the  Master,  from  illness,  to  attend  to  the  business,  which,  to  justi- 
fy such  a  removal,  must  be  shown  to  be  of  a  very  urgent  nature.  In 
one  case,  it  appears,  that  Lord  Eldon  directed  a  cause  to  be  re- 
moved on  the  allegation  of  counsel,  that  he  found  the  Master  in 
such  a  state,  from  his  advanced  age  and  infirmity,  that  it  was  not 
proper  to  go  into  the  business  before  him  (A).     Sometimes  where 
the  Master  has  died  and  a  successor  has  not  been  appointed,  the 
Court  will  make  an  order  that  the  cause,  if  the  matter  of  the  re- 
ference requires  immediate  attention,  should  be  transferred  to  an- 
other Master  (t).       And  it  occasionally  occurs  that,  where  it  is  References  to 
very  important  to  the  interests  of  the  parties  that  some  particular  Vacation  Mas- 
branch  of  a  cause  in  a  Master's  office  should  be  proceeded  with 
during  the  long  vacation,  the  Court  will  make  an  order  directing 
that  branch  of  it  to  be  referred  to  the  "  Vacation  Master." 

(e)  Ante,  p.  1345.  (»)  In  one  case  it  appears  that,  up- 
(/)  2  Smith,  3rd  ed.  108.  on  the  death  of  a  Master,  a  general 
(g)  Attorney-general  v.  Shore,  6  order  was  made,  that  all  matters  re- 
Sim.  461.  ferred  to  him  should  be  transferred  to 
(A)  Anon.  9  Ves.  341.  another,  Prac.  Reg.  165. 
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Conduct  of  the  Cause. 

Conduct  of  the     The  prosecution  of  the  deeree  devolves  upon  the  plaintiff,  he 

came.  being  considered,  in  most  cases,  as  the  person  principally  inter- 

_     _  ested  in  forwarding  it.     A  reference  upon  an  interlocutory  order 

To  whom  it      .     „  e  „  ,  ,       .  -     •  • 

belongi.  "*>  for  the  same  reason,  usually  prosecuted  by  the  party  obtaining 

it,  whether  plaintiff  or  defendant  (1). 

In  order,  however,  to  prevent,  delay  in  the  prosecution  of  the 

wheTe* JJ2atiff  decree,  it  is  provided,  by  the  48th  of  the  Orders  of  1828,  "  That 

omits  to  carry   where  any  decree  or  order  referring  any  matter  to  a  Master,  is  not 

in  decree.         brought  in  to  the  Master's  office  within  two  months  after  the  same 

decree  or  order  is  pronounced  (&),  then  any  party  to  the  cause, 

or  any  other  party  interested  in  the  matter  of  the  reference,  shall 

be  at  liberty  to  apply  to  the  Court,  by  motion  or  petition,  as  he 

may  be  advised,  for  the  purpose  of  expediting  the  prosecution  of 

the  decree  or  order  "  (I)  (2). 

or  to  proa-     **  *8  ^MO  PrOT*ded,  by  the  56th  of  the  same  Orders,  "That 

ecute  it  after-   where  the  party  actually  prosecuting  a. decree  or  order,  does  not 
plica£onTtoP"   Procee<*  before  the  Master  with  due  diligence,  then  the  Master 
aster;  shall  be  at  liberty,  upon  the  application  of  any  other  party  inter- 

ested, either  as  a  party  to  the  suit,  or  as  one  who  has  came  in  and 


pli 
Mi 


(k)  This  ought  to  have  been  when  carries  the  decree  into  the  Master's 

the  decree  or  order  is  entered,  since  a  office  within  two  days,  or  within  any 

very  considerable  time  frequently  and  reasonable  time,  or  sends  him  the  de- 

of  necessity  elapses  before  a  decree  cree  to  enable  him  to  do  it  for  him,  he 

or  order,  after  it  has  been  pronounced,  shall  be  compelled  to  take  an  office 

can  be  passed  and  entered.  copy  of  the  decree  ;  and,  if  neither 

(I)  In  Mr.  Smith's  Chancery  Prac-  alternative  is  complied  with,  the  party 

tioe,  the  course  of  proceeding,  where  giving  the  notice  will  be  entitled  to 

the  party  having  the  carriage  of  the  the  costs  of  taking  an  office  copy.   If 

deeree,  does  not  procure  the  name  of  the  defendant  has  taken  in  office  copy 

the  Master  in  rotation  to  be  marked  of  the  decree,  and  the  plaintiff  does 

thereon,  or  having  done  so,  fails  to  not  procure  the  name  of  the  Master 

carry  the  same  into  the  Master's  of-  in  rotation  to  be  marked,  and  the  de- 

fice,  is  for  the  opposite  party,  if  he  cree  carried  in  to  the  Master's  office, 

has  not  taken,  or  is  not  justified  by  the  then  the  defendant  may  get  his  office 

nature  of  his  interest  in  taking,  an  copy  marked,  and  leave  a  copy  of  the 

office  copy  of  the  decree,  to  give  no*  ordering  part  of  the  same  in  theMas- 

tice  to  the  plaintiff's  solicitor,  that,  ter's  office,  or,  if  he  prefers  it,  he  may 

unless  he  prooures  the  name  of  the  apply  under  the  48th  Ord.     2  Smith's 

Master  in  rotation  to  be  marked,  and  Gh.  P.  3rd.  ed.  108. 


(1)  See  Quackenbush  v.  Leonard,  10  Paige,  131 ;  Biddulpb  v.  Fitzger- 
ald, Sausse  &  S.  434.  *  *  ^ 

(2)  A  similar  rule  exists  in  New  York,  excepting  that  the  time  in  New 
York  is  thirty  days  instead  of  two  months.  Rule  in  Chancery,  101 ;  Quack- 
enbush v.  Leonard,  10  Paige,  131.    See  Holley  v.  Glover,  9  Paige,  9. 
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established  his  claim  before  the  Master,  under  the  decree  or  order,  Conduct  of  the 
to  commit  to  him  the  prosecution  of  the  decree  or  order,  and  that, 
from  thenceforth,  neither  the  party  making  default  nor  his  solici- 
tor shall  be  at  liberty  to  attend  the  Master  as  the  prosecutor  of  the 
decree  or  order." 

Previously  to  the  above  Order,  however,  in  creditors'  suits  espe-  to  the  Court, 
cially,  the  practice  of  the  Court  had  been,  in  case  the  party  whose 
business  it  was  to  prosecute  a  decree  neglected  his  duty,  to  allow 
a  party  interested  as  a  creditor  to  obtain  an  order  to  prosecute  it 
in  his  stead  (m) ;  and  it  seems  that  the  Court  will  still  exercise 
its  authority,  by  taking  the  prosecution  of  a  decree  from  the  plain- 
tiff and  entrusting  it  to  another,  and  that  even  after  the  Master  has 
exercised  his  judgment  upon  it,  and x  has  refused  an  application 
under  the  56th  Order  above  mentioned  (n).      In  Cook  v.  Bolton  where  suit 
(0),  such  an  order  was  made,  notwithstanding  the  suit  was  abated  has  abated, 
by  the  death  of  a  defendant,  and  Lord  Lyndhurst  refused  to  dis- 
charge it  (p). 

Applications  to  the  Court,  of  the  nature  above  pointed  out,  may  Master  to  cer- 
be  greatly  facilitated  by  the  operation  of  the  57th  Order,  of  1828,  jjj^dinj  in 
which  directs  "  That,  upon  any  application  made  by  any  person  his  office, 
to  the  Court,  the  Master,  if  required  by  the  person  making  the  ap- 
plication, shall,  in  as  short  a  manner  as  he  conveniently  can,  cer- 
tify to  the  Court  the  several  proceedings  which  shall  have  been 
had  in  his  office  in  the  same  cause  or  matter,  and  the  date  there- 
of." 

Warrant  to  consider  the  Decree, 

Having  ascertained  the  name  of  the  Master  to  whom  the  cause  Wwjjnt  to 
is  referred,  in  the  manner  before  pointed  out  (q),  the  solicitor  con-  decree, 
ducting  the  cause  must  leave  a  copy  of  the  title  and  ordering  part 

(m)  Creuze  v.  Hunter,  2  Ves.  J.  proceeding  in  the  cause,  as  an  appli- 

157, 165.    Vide  etiam,  Sims  v.  Ridge,  cation  to  authorize  the  party  to  take 

3  Mer.  358 ;  Powell  v.  Walworth,  5  proceedings  in  it.     When  the  abate- 

Mad.  31 ;  Fleming  v.  Prior,  2  Mad.  ment  is  occasioned  by  the  death  of 

183 ;  Edmonds  v.  Ackland,  5  Mad.  the  plaintiff,  the  application  should 

423.  not  be,  that  the  creditor  may  be  at 

(n)  Wyatt  v.  Sadler,  5  Sim.  450.  liberty  to  prosecute  the  decre,  but  for 

!o)  5  Kuss.  262.  permission  to  file  a  supplemental  bill, 
p)  It  is  to  be  observed,  that  the  in  case  the  representative  of  the  plain- 
abatement  in  the  above  case  was  oc-  tiff  does  not  file  a  bill  of  revivor,  with- 
casioned  by  the  death  of  a  defendant,  in  a  limited  time,  and  to  serve  the  or- 
so  that  the  suit  was  not  entirely  der  on  such  representative.  Dixon  v. 
abated ;  and  that  the  order  was  sup.  Wyatt,  4  Mad.  393 ;  Tide  post,  Abate- 
ported  principally  on  the  ground,  that  ment  and  Revivor, 
application  for  it  was  not  so  much  a  (7)  Ante,  p.  1345. 
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Warrant  to    0f  the  decree  with  the  Master ;  and  it  is  directed  by  the  50th  of 
COncreV.    6"  ^e  Orders,  of  1828,  "  That,  upon  the  bringing  in  of  every  decree 
or  order,  the  solicitor  bringing  in  the  same  shall  take  out  a  war- 
rant appointing  a  time,  which  is  to  be  settled  by  the  Master,  far 
the  purpose  of  the  said  Master  taking  into  consideration  the  matter 
of  the  said  decree  or  order,  and  shall  serve  the  same  upon  the  par- 
ties or  their  solicitors." 
Attendance         And  the  51st  of  the  same  Orders  directs,  "  That  at  the  time  so 
upon*  appointed  for  considering  the  matter  of  the  decree  or  order,  the 

Master  shall  proceed  to  regulate,  as  far  as  may  be,  the  manner  of 
its  execution ;  as  for  example,  to  state  what  parties  are  entitled  to 
attend  future  proceedings,  to  direct  the  necessary  advertisements, 
and  to  point  out  which  of  the  several  proceedings  may  be  properly 
going  on  pari  passu,  and  as  to  what  particular  matters  interrogato- 
ries for  the  examination  of  parties  appear  to  be  necessary,  and 
whether  the  matters  requiring  evidence  shall  be  proved  by  affidavit 
or  by  examination  of  witnesses,  and  in  the  latter  case,  if  necessa- 
ry, to  issue  his  certificate  for  a  commission ;  and,  if  the  Master 
shall  think  it  expedient  so  to  do,  he  shall  then  fix  a  certain  time 
within  which  the  parties  are  to  take  any  proceeding  or  proceedings 
before  him  "  (1). 

object  of;     These  Orders  appear  to  have  been  framed  for  the  purpose  of 

carrying  into  effect  the  recommendation  of  the  Commissioners  for 
inquiring  into  the  practice  of  the  Court  (s) ;  and  certainly,  if  the 
objects  suggested  in  their  report  as  likely  to  result  from  the  adop- 
tion of  the  recommendation  could  be  attained,  the  continuance  of 
these  Orders  amongst  the  general  Orders  of  the  Court  would  be 
difficulties  of    most  desirable.     It  is  obvious,  however,  that,  in  many  cases,  the 
proceeding       observance  of  them  would  be  perfectly  useless,  and  that  in  others, 
under-  especially  in  those  in  which  the  enforcement  of  their  provisions 

would  be  most  desirable,  it  would  be  impracticable  to  carry  them 
into  effect.  It  is  observed,  by  an  intelligent  writer  upon  this  sub- 
ject, "  That,  in  certain  references,  the  obligation  to  take  out  this 
warrant  is  a  tax  upon  the  suitor,  an  expense  without  the  slightest 
advantage ;  and  there  is  something  ludicrous  in  a  warrant  to  con- 
sider how  a  decree  dismissing  a  bill  with  costs,  or  containing  a 
simple  reference,  is  to  be  prosecuted  "  (f).    Where  the  decree  is 

(#)  Vide  Chan.  Rep.  p.  90;  ib.        (<)  3  Smith's  Ch.  Pr.  3rd  ed.  Ul. 
prop.  67, 68,  p.  48. 

(1)  A  similar  rule  exiits  in  New  York.    Rules  in  Chamoery,  108.    Bet 
Story  v.  Brown,  4  Paige,  119. 
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more  complicated,  and  it  is  in  those  cases  chiefly  that  the  proposed  Warranto, 
meeting  of  all  parties  to  consider  the  method  of  carrying  on  the  s-^v^^"' 
decree  would  be  attended  with  most  advantage,  how  are  the  direc- 
tions of  the  Order  !  to  be  complied  with  ?  It  is  to  be  recollected 
that,  upon  this  attendance,  the  Master  must,  necessarily,  be  totally 
ignorant  of  any  of  the  circumstances  of  the  case ;  all  that  he  has 
before  him,  is  a  copy  of  the  ordering  part  of  the  decree  alone.  He 
is  in  no  situation  to  decide  what  parties  are  entitled  to  attend  fli- 
ture  proceedings.  He  may  perhaps  be  able,  in  general,  to  decide 
what  advertisements  will  be  necessary  in  oarrying  on  a  creditor's 
suit,  but  how  can  he  point  out,  without  knowing  more  than  he  is 
likely  to  do  from  the  mere  ordering  part  of  the  decree,  which  of 
the  several  proceedings  directed  upon  it  may  be  properly  going  on 
pari  passu,  and,  as  to  what  particular  matters,  interrogatories  for 
the  examination  of  the  parties,  appear  to  be  necessary  ?  and  wheth- 
er matters  requiring  evidence,  shall  be  proved  by  affidavit  or  by 
examination  of  witnesses  ?  All  and  each  of  these  matters  require, 
in  cases  which  are  at  all  out  of  the  ordinary  routine,  a  knowledge 
of  the  facts  and  circumstances  of  the  case,  which,  in  many  of  such 
cases,  it  would  be  impossible  to  acquire  from  the  verbal  informa- 
tion of  the  solicitors  attending,  or  of  their  managing  clerks,  and 
indeed  could  only  be  properly  brought  before  the  Master  in  the 
form  of  a  state  of  facts  («),  which  would  be  attended  with  a  con- 
siderable expense  to  the  suitor,  and  was  evidently  not  within  the 
contemplation  of  the  Commissioners,  in  recommending  the  Orders 
in  question.  It  is  true  that,  in  spme  cases,  a  compliance  with  the 
directions  of  the  51st  Order  might  be  productive  of  advantage,  by 
affording  an  opportunity  for  suggestions  and  mutual  communica- 
tions to  pass  between  the  solicitors  or  their  clients,  in  the  presence 
of  the  Master ;  but,  in  the  generality  of  cases,  especially  in  con- 
tested ones,  these  are  not  very  likely  to  occur ;  and,  instead  of  the 
Master  having  to  listen  to  useful  suggestions  and  communications 
between  the  solicitors,  be  would  very  probably  be  occupied  in  list- 
ening to  discussions  and  arguments  upon  points  as  to  which  he  has 
no  power,  from  want  of  information  to  come  to  a  proper  decision. 
It  is  evident,  therefore,  that,  in  most  cases,  a  compliance  with  the 
terms  of  these  Orders,  if  not  injurious,  can  be  productive  of  little 
or  no  advantage  whatever ;  and,  indeed,  the  impracticability  of 
complying  with  the  51st  Order  is  so 'strongly  felt  that,  in  some  of-  Warrants  to 

fices,  the  obligation  to  take  out  the  warrant  to  consider  the  decree  consider  de- 
°  eree  not  al- 

ways taken 
(«)  It  is  stated  that,  in  acting  un-    facts,  and  proposal  as  to  the  manner  oa£ 

der  this  Order,  Master  Stratford  com-    of  executing  the  decree,  2  Smith, 
pelled  the  party  to  bring  in  a  state  of   100. 
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Warrants.     j8  dispensed  with,  although  in  others  the  Masters  feel  themselves 
bound  to  comply  with  the  Order  (z). 


Of  Warrants. 


Of  Matter's 
warrants. 


Form  of. 


How  obtained, 

and 

served. 

Must  have  one 
clear  day 
before  attend- 
ance required. 


unless  in 

special  appli- 
cations under 
the  Act; 

or  of  a 

warrant  to 
report. 


Before  we  proceed  to  examine  the  course  of  proceeding  before 
a  Master  in  specific  cases,  it  is  proper  to  direct  the  attention  of 
the  reader  to  certain  points  relating  to  the  Master's  office,  which 
are  common  to  all  references.  The  first  of  these  points  which 
suggests  itself,  is  the  method  of  bringing  the  parties  who  are  in- 
terested in  the  subject-matter  before  the  Court 

This  is  done  by  means  of  "  a  warrant"  which  is  a  mere  memo- 
randum, upon  a  slip  of  paper,  entitled  in  the  cause,  and  signed 
by  the  Master,  appointing  a  day  and  hour  for  all  parties  concerned 
to  attend  him  on  the  matter  of  the  reference ;  it  is  generally  in 
this  form  :  — 

By  virtue  of  an  order  of  reference,  I  do  appoint  to  consider  tie 

matters  thereby  to  me  referred,  on next,  at of  the  clock, 

in  the noon,  at  my   Chambers  in  Southampton  Buildings, 

Chancery  Lane,  at  which  time  and  place  all  parties  concerned  are 
to  attend.  S.  C.  Cox  (y). 

Dated  the  —  day  of 1830. 

This  warrant  is  obtained  from  the  Master's  clerk,  by  the  solic- 
itor applying  for  it,  who  underwrites  a  memorandum  expressing 
the  object  of  it  ;  after  which  copies  of  the  warrant  are  served 
on  the  solicitors  of  all  parties  who  are  entitled  to  attend  the  Mas- 
ter upon  the  reference  (z). 

There  must  be  at  least  one  clear  day  between  the  day  of  issu- 
ing the  warrant  and  the  day  appointed  by  it  for  the  attendance  of 
the  parties  thereon  ;  thus  on  Thursday  for  Saturday,  Saturday  for 
Tuesday,  &c.  (a). 

This  rule,  however,  does  not  apply  to  special  applications  under 
the  3  &  4  Will.  IV.  c.  94,  s.  13  ;  or  under  the  Orders  made  in 
pursuance  of  that  Act,  which  must  be  served  at  least  two  clear 
days  before  the  return  thereof  (6).  In  the  case  of  a  warrant  to 
sign  a  report,  it  is  necessary  that  there  should  be  three  clear 
days  between  the  day  of  service  and  the  time  appointed  by  the 
warrant  (c). 

(a)  1  Newl.  324;  2  Smith,  116, 


(x)  2  Smith,  100. 

(q)  Bennett's  Practice,  Appz.  1. 

(z)  As  to  the  parties  who  are  entitled 
to  attend  the  Master,  vide  post,  p. 
1354. 


(ft)  20th  Ord.  1833. 

(c)  2  Smith,  3rd  ed.  117. 
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It  is  to  be  observed,  that,  wherever  a  state  of  facta,  charge,     Warranto, 
or  claim,  or  other  document,  is  left  at  the  Master's  office,  the  so-  v^amnton"^ 
Hcitor  leaving  it  takes  out  a  warrant,  which  he  underwrites  "  on  leaving. 
leaving  the  state  of  facts,  Ape."    This  is  termed  a  "  warrant  on 
having/9  and  is  served  in  the  usual  manner,  but  it  is  considered 
a  mere  formal  one,  to  afford  the  opposite  party  an  opportunity  of 
obtaining  a  copy  of  the  document  left,  that  he  may  either  admit 
or  contest  the  circumstances  there  stated,  as  he  may  be  advis- 
ed  (d)(1). 

After  the  return  of  this  warrant,  another  is  obtained,  which  is  To  proceed, 
underwritten  —  "  to  proceed  on  the  state  of  facts,  fyc"     This  is 
called  a  "  warrant  to  proceed  "  («).    This  must  also  be  served  as 
other  warrants,  and  is  peremptory  (/). 

On  the  attendance,  by  all  parties,  before  the  Master,  at  the  Freeh  warranto 
time  specified  in  the  warrant,  he  proceeds  to  consider  the  mat-  may  be  sued 
ter  referred  to  him  ;  and,  if  the  matter  cannot  be  got  through  Q^^re* 
upon  the  first  attendance,  other  warrants  to  proceed  must  be  sued 
out  and  served  till  the  matter  is  complete.    It  is  to  be  observ- 
ed, however,  that  if  a  further  affidavit,  in  support  of  any  pro- 
ceeding before  the  Master,  is  left,  and  a  warrant  on  leaving  is 
taken   out,  the  warrant  "  further  to  proceed "  must  not  be  re- 
turnable,  until  three  clear  days  after  the  farther  affidavit  was 
left  (g). 

It  is  to  be  observed  that,  on  every  attendance,  the  Master  or  his 
clerk  marks  in  his  book  the  names  of  the  solicitors  who  attend, 
and  that  no  other  attendance  than  those  so  marked  will  be  allow- 
ed in  costs.  It  is  therefore  necessary,  for  the  solicitor  to  be  care- 
ful that  his  attendance  is  marked,  lest  the  Master  or  his  clerk 
should  omit  to  do  it  in  the  hurry  of  business  (h). 

In  general,  the  time  allowed  by  the  Masters  /or  hearing  upon  Time  of  Mas- 
each  warrant,  does  not  exceed  an  hour,  but,  by  the  59th  Order,  ter'8  ******** 
before  referred  to,  the  Master  is  at  liberty  to  continue  the  attend*  SJj^  cn" 
ance  beyond  the  hour,  and  during  such  time  as  he  thinks  proper,  and  solicitor'* 
and  he  is  empowered  to  increase  the  fee  of  the  solicitor's  attend-  fce  increaaed. 
ance,  in  proportion  to  the  time  actually  occupied. 


(d)  Ibid.  than  it  would  have  been,  if  taken  out 

(e)  Ibid.    It  is  said  that  the  Mae-  after  the  return  of  the  warrant  on 
ten,  with  one  exception,  allow  a  par-  leaving,  2  Smith,  3rd.  ed.  117. 

ty  to  take  ont  a  warrant  to  proceed  at  (/)  59th  Order,  1896. 

the  same  time  aa  the  warrant  on  leav-  (g)  2  Smith,  3rd  ed.  119. 

ing,  provided  the  return  of  the  war-  (A)  1  Turn.  &  V.  338. 
rant  to  proceed  ia  not  made  earlier 


(1)  See  Manhattan  Co.  «.  Evertaon,  4  Paige,  276. 
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Warrants.         The  same  Order  also  directs,  that,  in  case  the  Master  shall  not 
Y^eedhuT'  ^e  atten<*e(*  Dy  tne  «^>citor,  or  a  competent  person  on  behalf  of 
where  solicitor  the  solicitor,  of  any  party,  the  Master  shall,  in  such  case,  disallow 
SmdeCt8t°at"  theusual  fee  for  tne  solicitor's  attendance,  taking  care  either  in 
allowing  the  increased  fee  or  disallowing  the  usual  fee,  to  mark  his 
determination  in  his  attendance  book,  and  also  on  the  warrant  for 
attendance. 
Master  may  Formerly,  a  Master  could  not  proceed  with  a  reference  de  die  in 

tndT* ** *  ***»  w*tnout  a  spe™*!  or^er  fr°m  tne  Court  giving  him  liberty  to 
do  so  (t) ;  but  now,  by  the  58th  Order  of  1828,  "  every  Master  is 
at  liberty  to  proceed  in  all  matters  de  die  in  diem  at  his  discretion." 
In  such  cases,  as  there  will  be  no  intermediate  time  for  the  ser- 
vice of  the  usual  warrants  to  proceed,  the  Master  must,  on  each 
day,  fix  the  time  for  the  next  attendance  of  the  parties. 
— -  at  his  dis-      It  is  to  be  observed,  that  the  Order  above  referred  to  leaves  it  to 
cretion.  tne  flfaster»8  discretion  to  decide  whether  he  will  proceed  de  die  in 

diem  or  not. 
Every  warrant     Under  the  old  practice,  the  attendance  of  a  party  upon  a  war- 
rant  was  not  required  of  him  until  the  second,  and  in  most  cases, 
not  before  a  third,  warrant  had  been  served  upon  him  (i),  but  now 
every  warrant  for  attendance  before  the  Master  is  to  be  considered 
Upon  failure  of peremptory  (/),  and  the  Master  may,  upon  the  non-attendance  of 
attendance       the  party,  proceed  in  his  absence  ex  parte.    For  this  purpose,  be 
proceed™7      must  administer  an  oath  to  the  person  who  served  the  warrant,  of 
parte.  the  same  having  been  duly  served,  and  then  proceed  on  the  busi- 

ness of  the  warrant  (m). 

The  form  of  the  oath  made  on  this  occasion  is  indorsed  by  tbe 
Master's  clerk  upon  the  warrant  (n) ;  and  it  is  to  be  observed,  that 
the  service  of  the  warrant  on  leaving  requires  to  be  proved  as  well 
as  that  of  the  warrant  to  proceed  (o). 

If  a  warrant  has  been  served  on  a  party  in  the  country,  the  ser- 
vice may  be  proved  by  the  affidavit  (p). 

The  proceeding  ex  parte  is  not  confined  to  cases  where  there  is 
only  one  party  who  ought  to  attend,  but  makes  default,  for,  by  the 
53rd  Order,  of  1828,  it  is  directed,  "  That,  where  some  or  one 
but  not  all  the  parties  do  attend  the  Master  at  an  appointed  time, 
whether  the  same  be  fixed  by  the  Master  personally,  or  upon  a 
warrant,  then  the  Master  shall  be  at  liberty  to  proceed  ex  parte, 
if  he  thinks  it  expedient,  considering  the  nature  of  the  case,  to  do 
so." 

(i)  Parcell  v.  M'Namara,  11  Ves.  (m)  1  Newl.  324. 

36S.  (»)  2  Smith,  3rd  ed.  118. 

(*)  1  Newl.  324.  (o)  Ibid. 

(0  59th  Ord.  1828.  (p)  2  Smith,  3rd  ed.  118. 
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It  is  also  provided,  by  the  54th  Order,  "  That,  where  the  Mas-     Warrant*, 
ter  has  proceeded  ex  parte,  such  proceeding  shall  not  in  any  man-  YTocee^Qg^ 
ner  be  reviewed,  unless  the  Master,  upon  a  special  application  ex  parte,  when 
made  to  him  for  that  purpose  by  the  party  who  was  absent,  shall  to  be  reviewed, 
be  satisfied  that  he  was  not  guilty  of  any  wilful  delay  or  negligence, 
and  then  only  upon  payment  of  all  costs  occasioned  by  his  non-at- 
tendance, such  costs  to  be  certified  by  the  Master  at  the  time,  and 
paid  by  the  party  or  his  solicitor,  before  he  shall  be  permitted  to 
proceed  on  the  warrant  to  review." 

By  Lord  Coventry's  Orders  it  is  provided  that,  "  If  the  case  be  Certificate  of 
such  that  the  Master  cannot  proceed  in  the  absence  of  either  party  default 
or  his  counsel  without  just  cause  absenting,  the  Master  is  presently 
to  certify  this  Court  of  the  default,  that  the  defaulter  may  be  pun- 
ished by  commitment,  costs,  or  otherwise,  as  the  Court  shall  di- 
rect "  (q) ;  and  now,  by  the  55th  Order,  of  1828,  it  is  further  pre- of  costs 

vided,  "  That  where  a  proceeding  fails,  by  reason  of  the  non-at-  absenfpait/ 
tendance  of  any  party  or  parties,  and  the  Master  does  not  think  it 
expedient  to  proceed  ex  parte,  then  the  Master  is  at  liberty  to  cer- 
tify what  amount  of  costs,  if  any,  he  thinks  it  reasonable  to  be 
paid  to  the  party  or  parties  attending,  by  the  absent  party  or  par- 
ties, or  by  his  or  their  solicitor  or  solicitors  personally,  as  the  Mas- 
ter in  his  discretion  shall  think  fit :  and,  upon  motion  or  petition 
without  notice,  the  Court  will  make  an  order  for  the  payment  of 
such  costs  accordingly." 


Parties  entitled  to  attend. 
The  party  conducting  the  cause  in  the  Master's  officer  must  take  Parties  enti- 

4l    A  ♦         #♦       A 

care  that  all  parties  entitled  to  attend  any  proceedings  under  the  the  Master11 
decree  or  order,  have  due  notice  by  service  of  warrants  in  the 
manner  before  stated.  Who  these  are,  where  the  parties  are  nu- 
merous and  their  interests  complicated,  is  not  always  an  easy  task 
to  ascertain,  and  it  is  conceived  that  the  following  general  rules 
upon  the  subject,  which  are  to  be  found  in  a  recent  Treatise  by  an 
Officer  of  the  Court,  which  has  been  frequently  referred  to  in  the 
foregoing  pages,  will  be  useful  to  the  practitioner  in  pointing  out 
to  him  the  parties  upon  whom  he  ought  to  serve  his  warrants. 

The  general  rule  of  the  Court  appears  to  be,  that  all  parties  General  rales 
beneficially  interested,  either   in  the  estate  or  in  the  fund  in 
question,  are  entitled  to  attend  before  the  Master  on  all  those  pro- 
fa)  Beames's  Ord.  79. 
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Warranto. 


■abject  to  re- 
striction* in 
the  cue  of 
general  lega- 
tees, 


— -  of  parties 
entitled  to  real 
or  personal 
estate. 


In  cases  of 
executors, 


•  trustees. 


Parties  having 
charges. 


ceedings  which  may  affect  their  interests,  or  increase  or  diminish 
their  proportion  in  the  fond  :  thus  all  parties  entitled  to  a  distrib- 
utive share  of  a  residue  are  entitled  to  attend  on  those  proceedings 
which  tend  to  increase  or  diminish  the  residuary  fund  (r).  The 
only  exception  to  this  rule  appears  to  be  the  case  of  a  reference 
to  the  Master  of  the  title  to  an  estate  purchased  under  a  decree, 
in  which  case  the  Master  will  only  allow  the  vendor's  solicitor  to 
attend  before  him  on  the  inquiry  (s). 

This  rule,  however,  is  subject  to  some  limitations,  if  the  fund 
distributable  under  a  will  is  sufficient,  —  thus,  general  legatees 
only  are  allowed  to  attend  on  those  proceedings  which  strictly 
affect  or  relate  to  their  legacies,  and  not  on  the  general  proceed- 
ings ;  but  if  the  fund  is  not  sufficient  to  pay  the  legacies  in  full, 
they  are  entitled  to  attend  all  proceedings  which  relate  to  or  may 
affect  the  fund  out  of  which  they  are  to  be  paid  (t).  Parties 
entitled  only  to  the  personal  estate  are  not  entitled  to  attend  those 
proceedings  which  affect  the  real  estate  alone ;  and  the  converse 
of  the  rule  prevents  those  interested  solely  in  the  real  estate  from 
interfering  with  proceedings  relating  exclusively  to  the  personal 
estate,  supposing  always  that  these  proceedings  have  no  collateral 
bearing  on  each  other;  for  if  either  fund  may  be  affected  by  the 
deficiency  of  the  other ;  each  party  may  be  indirectly  interested 
in  both,  and  is  then  entitled  to  attend. 

An  executor,  as  the  legal  representative  of  his  testator,  is  enti- 
tled to  attend  on  all  proceedings  relating  to  the  charges  of  cred- 
itors seeking  payment  out  of  the  personal  estates ;  but,  after  there 
has  been  a  report  of  debts,  if  all  the  parties  interested  in  the  per- 
sonal estate  are  before  the  Court,  he  is  only  entitled  to  attend  on 
those  proceedings  in  which  he  is  personally  interested  as  an  ac- 
counting party  (at). 

Trustees  are  not  allowed  (except  in  proceedings  carried  on  by 
themselves)  to  attend  before  the  Master  in  cases  where  all  the 
cestui  que  trusts  are  before  the  Court ;  but  if  there  are  any  parties 
in  esse,  or  who  may  come  into  esse,  who  may  become  interested, 
and  whose  interests,  are  only  represented  by  the  trustees,  and  are 
not  too  remote,  the  trustees  will  be  entitled  to  attend  the  proceed- 
ings affecting  those  interests  (1). 

Parties  having  charges  on  an  estate  or  on  a  fund,  are,  if  the  es- 
tate or  fund  is  sufficient,  entitled  only  to  attend  on  the  proceedings 


(r)  2  Smith,  3rd  ed.  111. 

(*)  Ibid.  118. 

(t)    Ibid.;    vide   etiam,  Chilling- 


worth  v.  Chillingworth,  cited  tb.  p. 
216. 

(«)  2  Smith,  3rd  ed.  112. 

(1)  2  Smith,  3rd  ed.  112. 
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brought  in  by  themselves ;  but  if  there  is  a  deficient  fund,  each       Parties 
incumbrancer  is  entitled  to  attend  on  the  charges  of  those  incum-        tend 
brancers  who  claim  a  priority  over  him,  but  not  on  those  who  do  ^^'-n^-w 
not  charge  to  be  of  a  prior  date  to  his  security  (y).     The  same  CredltorB* 
rule  applies  to  creditors  coming  in  to  prove  their  debts  under  a 
decree  (2). 

The  above  restrictions  are  adopted  for  the  purpose  of  protect-  Master  to  de- 
ing  the  party,  or  the  funds  upon  which  the  costs  of  the  suit  will  cjd£  aPon 
eventually  devolve,  from  being  put  to  expense,  by  the  unnecessary  ties  to  attend 
attendance  of  parties  before  the  Master ;  and  the  application  of at  the  m«eting 
them  is  generally  regulated  by  the  Master  to  whose  discretion  it  ceeding* 
is  left.     By  the  51st  Order  of  1828  (a),  above  referred  to,  the 
Master,  strictly  speaking,  is  bound,  where  it  can  be  done,  to  point 
out,  at  the  attendance  upon  the  warrant,  to  consider  the  course  of 
proceedings  under  the  decree,  who  the  parties  are  that  are  entitled 
to  attend  him,  and,  in  cases  where  he  may  be  in  a  situation  to  do 
so,  at  such  attendance,  it  is  very  desirable  that  the  terms  of  the 
order  should  be  complied  with.     It  is  obvious,  however,  that  in  ?rtat  a"^ 
many  cases,  this  would  be  impracticable ;  but  as  the  Order  does 
not  preclude  the  discussion  of  this  point  at  any  future  stage  of 
the  proceeding,  and  the  Master  may,  at  any  time,  entertain  an  ob- 
jection to  a  party  attending  before  him,  on  the  ground,  that  his 
interest  does  not  entitle  him  to  do  so  at  the  risk  of  throwing  the 
expense  of  his   attendance  upon   the   fund  or   the  party  to  be 
charged  with  the  costs.     If  the  Master,  upon  an  objection  being  Master  may  re- 
made to  the  attendance  of  a  party  before    him,  is  of  opinion  ao^itortTiit- 
that  such  attendance  is  inadmissible,  he  may  refuse  to  mark  the  tendance. 
attendance  of  the  solicitor  of  the  party  in  his  book,  which  will 
have  the  effect  of  depriving  such  solicitor  of  the  costs  of  such 
attendance  upon  the  general  taxation  of  the  costs. 

If  the  Master  should  be  considered  to  have  come  to  an  improper  pealing  from 
conclusion  in  not  allowing  a  party  to  attend  before  him,  the  proper  Master's  opin- 
course  to  obtain  the  opinion  of  the  Court  upon  the  point  would  ' 
be,  to  present  a  petition  praying  that  the  party  might  be  permitted 
to  attend  the  Master.     On  one  occasion,  an  application  by  motion 
appears  to  have  been  made  to  the  Court  on  the  ground  that  the 
Master  had  refused    to   mark   in  his  book  the  attendance  of  a 
solicitor,  and  the  motion  was  ordered  to  stand  over,  that  the  Lord 
Chancellor  might  see  the  Master,  when  the  object  of  the  motion 
appears  to  have  been  obtained,  and  it  was  not  mentioned  again  (b). 

(y)  Ibid.  113.  (*)  Ante,  p.  1350. 

(2)  Hare  v.  Rose,  2  Vet.  568.  (b)  2  Turner  &  V.  215. 
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Parties  Enti-  it  is  to  be  noticed,  in  this  place,  that  the  Master  has  not  oaly 
v^L^^/  the  power  of  restricting  the  attendance  of  parties  or  their  aolici- 
Master  maj  di-  tors  before  him,  in  the  manner  before  stated,  but  he  is  also  em- 
ItteaTb^se*0-  Powered>  in  certain  cases,  to  extend  them ;  by  the  77th  of  the 
arate  solid-  Orders  of  1828,  it  is  provided,  that  "  whenever,  in  any  proceed- 
tora  ing  before  a  Master,  the  same  solicitor  is  employed  for  two  or  more 

persons,  such  Master  may,  at  his  discretion,  require  that  any  of 
the  said  parties  shall  be  represented  before  him  by  a  distinct  so- 
licitor, and  may  refuse  to  proceed  until  such  party  is  so  repre- 
sented." 
Rule  as  toper-      The  rule  that  all  parties  interested  in  the  result  are  entitled  to 
only  quasi  pax-  attend  before  the  Master,  applies  not  only  to  those  who  are  parties 
ties.  to  the  record,  but  to  those  who  are  quasi  parties,  by  having  come 

in  under  the  decree  and  established  a  claim,  who,  subject  to  the 
rules  before  pointed  out  (c),  are  entitled  to  notice  of  all  proceed- 
Service  of  war-  ings  which  affect  their  interests.    We  have  before  seen  (d),  that 
2e\^  solicitors  m  8Ucn  6ases  semce  upon  the  solicitor  in  London,  by  whom  such 
party  appears,  is  made  good  service,  except  in  cases  requiring  per- 
sonal service. 
Where  bill  The  general  rule,  that  all  persons  having  an  interest  in  the  re- 

fesso  after  ap-  suit  of  the  proceedings  should  have  notice  of  the  attendance  be- 
pearance,         fore  the  Master,  extends  to  cases  in  which  a  defendant,  after  ap- 
pearance to  the  subpoena,  has  allowed  the  bill  to  be  taken  against 
him  pro  confesso,  and  a  decree  to  be  made,  for  want  of  an  answer. 

defendant  jQ  8Ucn  cases,  as  well  as  in  cases  where  the  decree  has  been  made 

must  be  served  .  c  .,  _^      ..   .  A  ..        .- 

with  warrants;11?011  the  answer  of  the  party,  it  is  necessary  to  serve  him  with 

warrants  upon  all  proceedings,  in  the  Master's  office,  by  which  his 

interests  are  in  any  way  affected  («). 

——secus,  It  is  to  be  remembered  that  a  distinction  exists  in  this  respect 

where  taken      _  ,  -  .       .  _  - 

pro  confesso.     between  decrees  pro  confesso  under  the  statute  for  want  of  appear- 

for  want  of      ance,  and  decrees  pro  confesso  for  want  of  an  answer.    In  the 
appearance.      formfirj  there  being  no  one  whom  the  plaintiff  can  serve,  all  the 

necessary  proceedings  must  necessarily  be  ex  parte  (/). 
Defendant,  But  although  a  party  who  has  appeared,  but  has  allowed  a  de- 

ken  pro  ccm^"   CTee  io  ^  taken  against  him  pro  confesso  for  want  of  an  answer, 
fesso,  cannot    is  entitled  to  have  notice  of  the  proceedings  against  him  under  the 
rania  order.    decree  in  the  Master's  office,  he  will  not  be  entitled  to  appear 
upon  such  notice  before  the  Master,  without  previously  obtaining 
an  order  for  that  purpose  (g).    This  order  will  not  be  granted 

(c)  Ante,  p.  1356.  (/)  Thompson  v.  Trotter,  cited  3 

(d)  44th  Ord.  1828,  ante,  p.  514.       M.  &  C.  183;   and  see  Eltoft  t. 

(e)  King  v.  Bryant,  3  M .  &  C.  191 ;    Brown,  2  Hare,  618. 

viae  etiam,  Dominicetti  v.  Latti,  2        {#)  Hern  v.  Hevn,  Jac.  49. 
Dick.  588;  ante,  p.  583. 
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except  upon  terms,  and  in  Heyn  v.  Heyn  (k),  Lord  Eldon  refused   Parties  Enti- 
to  permit  the  defendant  to  attend  the  Master  upon  the  accounts 
directed  by  the  decree,  unless  upon  the  terms  of  his  paying  all 
the  costs  of  the  suit,  including  the  costs  of  his  contempt  up  to  the 
time  of  making  the  order. 

Parties  who  are  entitled  to  attend  upon  the  Master,  are  entitled  parties  enti- 
to  take  copies  of  all  proceedings  in  writing  brought  into  the  Mas-  tied  to  attend, 
ter*s  office,  which  in  any  way  affect  their  interest,  and  will  be  al-  ™*  ^f  aif  p°£" 
lowed  the  costs  of  such  copies  in  taxation.     Thus,  if  interrogate-  ceedings ; 
ries  are  exhibited  for  the  examination  of  an  executor,  or  other  ac- 
counting party,  or  his  examination  is  left,  or  if  a  debtor  or 
creditor  account,  or  charges  and  discharges  arising  out  of  either, 
or  charges  or  claims- of  or  editors  or  others,  are  brought  in,  all  the 
parties  to  the  suit,  liable  to  be  affected  by  the  results  of  these  ac- 
counts or  claims,  are  entitled  to  take  copies  of  them  (t). 

Formerly,  no  person  was  at  liberty  to-  object  to  or  defend  the J??**!6 

proceedings  before  the  Master,  upon  any  account,  or  taxing  of  do  so ; 

costs,  but  such  of  the  parties  as  should  actually  pay  for  an  office 

copy  of  such  accounts,  or  bill  of  costs  from  the  Master  (£),  and 

the  same  rule  extended  to  all  other  proceedings  in  the  Master's 

office  upon  which  a  party  appeared.    By  3&  4  Will.  IV.  c.  94,  s. 

19,  howerer,  it  has  been  enacted,  "  That  no  person  shall  be  com-  and  may  t^ 

pelled  or  required  to  take  or  pay  for  any  copy  of  any  paper  or  copies  of  such 

document  in  the  office  of  any  Master  in  ordinary,  and  that  every  they  ream  "• 

person  shall  be  at  liberty  to  take  a  copy  of  such  part  only  as  he 

may  require  of  any  paper  or  document  being  in  the  office  of  any 

such  Master,  and  of  any  interrogatories  being  in  the  office  of 

either  of  the  Examiners  of  said  Court,-  provided  always,  that,  in  but  no  copy  ot 

taxation  of  costs  as  between  pdrty  and  party,  or  as  between  solicitor  proceedings  in 

and  client,  no  person  shall  be  allowed  the  costs  of  the  copy  of  any  J?  v^'if  offij  e 

paper  or  document  originating  in  the  Master's  office,  or  brought  in  in  taxation, 

before  a  Master,  unless  such  copy  shall  have  been  either  made  in  the  'inlesstaken 

Master's  office,  or  transcribed  from  a  copy  made  therein  and  taken  office. 

by  the  party  claiming  to  be  allowed  the  costs  of  such  second  or 

other  copy,  or  unless  such  copy  should  have  been  made  for  the 

use  of  any  Master,  or  of  the  Court,  or  by  the  desire  or  for  the  use 

of  the  client  or  clients  claiming  to  be  paid  for  such  copy.'1 

The  right  to  take  copies  of  proceedings  in  the  Master's  office 
extends  not  only  to  the  copies  of  such  matters  brought  in  by  the 
plaintiff,  but  to  such  as  are  brought  in  by  the  co-defendants ;  and,  in 

(A)  Ubi  supra.  (k)  5  Harr.  474. 

(t)  2  Smith,  3rd  ed.  111. 
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PaUies  Enti-  fact,  the  right  is  solely  regulated  by  the  influence  of  the  proceed- 

v^^v^w/  ing  upon  the  estate  or  fund,  and  the  interest  of  the  party  claiming 

Right  to  take  to  attend  in  the  result  of  that  proceeding  (/). 
copies  extends 
to  ail  proceed- 
ings. 

Production  of  Documents. 


Discretionary 
in  master. 


Production  of  Almost  every  decree  which  directs  a  reference  to  the  Master, 
documents.  either  to  make  inquiries  or  to  take  accounts,  contains  the  follow- 
ing direction  :  "  And  for  the  better  (taking  the  said  account 
and)  discovery  of  the  matters  aforesaid,  the  parties  are  to  pro- 
duce, before  the  said  Master,  upon  oath,  all  deeds,  (or  books,) 
papers,  and  writings,  in  their  custody  or  power,  relating  thereto, 
and  are  to  be  examined  upon  interrogatories  as  the  Master  shall 
direct"  (m). 

The  discretion  conferred  upon  the  Master  by  the  words  of  the 
decree  was,  under  the  old  practice,  in  many  respects  very  limit- 
ed in  extent,  consequently,  by  the  60th  Order  of  1828,  it  was 
directed,   "  That  where,  by  any  decree  or  order  of  the  Court, 
books,  papers,  or  writings,  are  directed  to  be  produced  before 
the  Master,  for  the  purposes  of  such  decree  or  order,  it  shall  be 
in  the  discretion  of  the  Master  to  determine  what  books,  papers, 
and  writings,  are  to  be  produced   (n) ;  and  when  and  for  how 
who  may  order  long  they  are  to  be  left  at  his  office,  or,  in  case  he  shall  not 
steadCof°Dro""   deem  lt  necessary  that  such  books,  papers  and  writings  should 
d action.  be  left  or  deposited  in  his  office,  then  he  may   give  directions 

for  the  inspection  thereof,  by  the  parties  requiring  the  same,  at 
such  time  and  in  such  manner  as  he  shall  deem  expedient "  (I). 

It  is  to  be  observed  that,  under  the  m  above  Order,  the  Master 
has  a  right  to  require,  by  his  warrant,  that  all  such  documents  as 
he  shall  think  proper  shall  be  left  in  his  office,  and  that  a  refu- 
sal to  leave  them  in  pursuance  of  such  a  warrant,  is  considered 
as  a  disobedience  of  the  original  order  of  the  Court  directing 
their  production,  and  may  be  treated  accordingly  (o). 


(0  2  Smith,  112,  3rd  ed. 

(m)  Seton  on  Decrees,  11. 

(n)  This  discretion  of  the  Master 
is  limited  by  the  rales  which  guide 
the  Court  in  compelling  a  discovery 
and  production  of  documents  in  other 


oases ;  vide  post,  u  Interlocutory  ap- 
plications for  the  production  of  docu- 
ments." 

(o)  Shirley  v.  Earl  Ferrers,  1  M. 
&  C.  304.  [See  Wells  v.  Glen,  N. 
York,  in  Chancery,  Jan.  16, 1839.] 


(1)  This  Rule  is  precisely  similar  to  that  existing  in  "New  York. 
103. 


Rule 
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The  mode  of  proceeding  to  enforce  the  production  and  deposit  Production  of 
of  documents,  is  by  taking  out  and  serving  a  warrant  in  the  s^^+s^+J, 
usual  form,  underwritten  to  the  following  effect :  —  "  at  which  How  enforced, 
time  the  defendant  is  to  produce  before  me,  and  deposit  in  my 
office  all  such  deeds,  books,  and  papers  as  are  in  his  custody  or 
power  relating  to  the  matters  referred  to  me."     If  any  particular  Warrant  to 
documents  should  have  been  mentioned  in  any  answer  or  examin-  pr    ucc* 
ation,  or  in  any  schedule  or  other  proceeding,  they  may  be  refer- 
red to  in  the  underwriting  to  the  warrant  (p) ;  but  it  is  to  be  ob- 
served, that  a  party  can  only  be  ordered  to  bring  in  documents 
specified  in  any  pleading  or  examination  or  schedule,  or  other  pro- 
ceeding, in  cases  where  such  pleading,  &c.  can  be  read  as  an 
admission  against  such  party,  and  that  the  Master's  certificate  of 
a  defendant's  default  in  the  production  of  papers,  founded  on 
an  admission  contained  in  the  answer  of  another  party,   will  be 
irregular  {q). 

If  the  party  is  prepared  to  bring  in  such  deeds,  &c,  as  may  be  Proceedings 
in  his  possession,  custody,  or  power,  a  schedule  of  them  should  party' Spared 
be  made  out,   and  ah  affidavit  that  the  items  contained  in  such  to  produce. 
schedule,  are  the  only  deeds,  &c.  in  the  party's  custody  or  power 
relating  to  the  matters  in  question,  having  been  sworn,  it  is  de- 
posited, together  with  the  deeds,  &c.  in  the  Master's  office,  and 
of  this  the  Master  grants  a  certificate  (r).     It  is  to  be  observed,  Master's  certi- 
that  the  certificate  of  the  Master,  of  the  production  of  the  deeds,  ficate- 
&c,  is  merely  confined  to  the  fact  of  the  deeds,  &c,  mentioned 
in  the  affidavit  having  been  produced  by  the  party ;  it  does  not  go 
on  to  certify  whether  the  Master  is  satisfied  with  the  production, 
nor  is  it  usual  to  call  upon  the  Master  to  make  such  a  certificate 
(5)  (1).    The  most  convenient  course,  if  there  is  reason  to  sup-  Course  where 

pose  that  the  defendant  has  not  made  a  full  disclosure,  is  to  apply  plaintiff  is  not 
c     ,  A        ,  ..  .A  .  A  *     •      *     !_•  •     *•  .       satisfied  with 

for  leave  to  exhibit  interrogatories  for  his  examination,  supporting  the  produc- 

the  application  by  an  affidavit,  stating  the  papers  which  he  ought tion- 

to  produce,  &c.  (t)  (2). 

(  p)  Bennett's  Prao.  78.  the  interrogatories  may  not  be  exhib- 

(f )  Kemp  v.  Wade,  2  Keen,  687.  ited  in  the  Master's  office,  for  the  ex- 

(r)  Bennett,  79.  animation  of  the  party,  without  leave 

(j)  Cotton  v.  Harvey,  12  Ves.  391.  of  the  Court? 
(t)  Ibid.  393 ;  sed  query,  whether 

(1)  Upon  the  books,  Ac.  being  produced  before  the  Master,  those  parts 
which  do  not  relate  to  the  subject  of  the  litigation  may  be  sealed  up.  And 
it  is  contempt  of  the  Court  for  the  adverse  party  to  break  open  the  parts  thus 
sealed  up.    Dias  t>.  Merle,  2  Paige,  294. 

(2)  If  there  is  reason  to  suppose,  that  the  party  has  not  made  a  full  dis- 
closure, all  parties  interested  in  the  production  or  delivery  of  the  books,  Ac. 
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Production    of 
Documents. 

Where  party 
requires  fur- 
ther time ; 

or  wishes  to 
take  Master's 
opinion,  upon 
the  production. 


Application  to 
the  Court. 


Production 
dispensed  with 
and  inspection 
granted. 


Inspection  of 
Bank  books. 


If  the  party  is  not  prepared  to  bring  in  the  documents  required, 
his  solicitor  should  attend,  upon  the  return  of  the  warrant,  and 
apply  for  time  to  do  so  according  to  the  circumstances  (»)  ;  or, 
if  he  wishes  to  take  the  Master's  opinion,  under  the  discretionary 
power  above  referred  to,  as  to  whether  all  the  documents,  &&, 
should  be  produced,  he  should  attend  the  warrant  for  that  pur- 
pose, when  the  Master  will  direct  what  documents  are  to  be  pro- 
duced, and  fix  a  time  for  bringing  them  in.  It  seems  to  be  the 
practice  of  some  Masters,  on  the  return  of  the  warrant,  to  direct 
the  party,  instead  of  producing  the  books,  to  leave  an  affidavit  of 
what  books,  papers,  &c.  he  has  in  his  possession,  custody,  or  pow- 
er, from  which  the  Master  will  direct  the  production  of  such  of 
them  as  are  necessary  (z). 

If  a  party,  ordered  to  produce  documents  before  the  Master, 
requires  further  time  to  enable  him  to  do  so,  and  the  Master  is  not 
disposed  to  extend  it,  he  may  apply  to  the  Court,  by  motion  (jr), 
and  having  obtained  time,  he  may  apply  for  and  obtain  a  still  fur- 
ther extension  of  time  (z).  He  must,  however,  make  such  appli- 
cation before  he  is  in  contempt ;  that  is,  before  the  period  limited 
by  the  order  nisi  for  the  production  of  the  documents  has  expired, 
before  which  time  he  will  not  have  incurred  any  contempt,  and 
will  not  be  liable  to  the  costs  of  the  certificate  of  default  or  of 
the  order  nisi  (a). 

It  seems,  also,  that  the  Court  will  entertain  a  similar  motion,  to 
dispense  with  the  production  of  the  documents,  upon  giving  in- 
spection at  the  house  or  counting-house,  &c,  as  in  the  case  of  an 
interlocutory  order  for  production  (6). 

It  may  be  mentioned  in  this  place,  that  it  is  the  practice  of  the 
Bank  of  England,  whenever  it  is  necessary  for  the  purpose  of 
answering  the  inquiries  directed  by  a  decree,  that  the  Bank  books, 
&c.  should  be  inspected,  to  permit  such  inspection,  upon  produc- 
tion of  a  certificate  by  the  Master,  that  such  inspection  is  neces- 
sary (c).      Such  inspection,  however,  will  not  be  allowed,  unless 


(u)  Bennett,  79 ;  and  see  Stubbs  v. 
Sargon,  4  Beav.  90. 
(z)  2  Smith,  3rd  ed.  168. 
(y)  Vide  Hand.  132. 
(x)  Ibid. 
(a)  2  Smith,  132. 


(b)  Jones  v.  Powell,  Seton  on  De- 
crees, 421 ;  ex  relatunu  Tinner ;  see 
post,  Ch.  on  Production  of  Docu- 
ments. 

(c)  Brace  v.  Ormond,  1  Mer.  412. 


may  examine  such  party  as  to  the  fact  whether  the  order  of  the  Court  has 
been  fully  and  fairly  complied  with.  Hallett  v.  Hallett,  2  Paige,  432.  In 
such  cases  the  Master  should  allow  a  reasonable  time  to  inspect  the  books 
and  papers  delivered,  and  to  prepare  interrogatories  for  the  examination  of 
the  party,  if  necessary.    lb. 
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upon  the  production  of  the  Master's  certificate,  nor  will  the  Court  Production  of 
make  an  order  upon  the  Bank  to  permit  it  (d).    It  seems,  however, 
that  in  case  the  Master  refuses  to  sign  such  a  certificate,  the 
Court  itself,  upon  a  proper  case  being  laid  before  it,  will  grant 
one  (e). 

If  upon  the  return  of  the  warrant  for  the  production  of  docu-  Proceedings  in 
mentfl,  the  party  neither  produces  them  nor  attends  the  Master  to  case  of  default, 
ask  for  further  time,  or  to  take  his  opinion  upon  the  propriety  of 
limiting  the  production,  under  the  discretionary  power  before 
referred  to ;  or  if,  having  obtained  an  extension  of  time  from  the 
Master  or  from  the  Court,  or  having  attended  the  Master  upon 
the  return  of  the  warrant,  and  obtained  a  limited  order  for  pro- 
duction, (upon  which  occasion  the  Master  will,  as  we  have  seen, 
fix  the  time  when  such  production  ought  to  be  made,)  the  party 
fails  to  produce  the  documents  within  the  time  limited,  the  party 
requiring  the  production  may  proceed  to  enforce  it  by  application 
to  the  Court. 

For  this  purpose,  he  should  obtain  from  the  Master  a  certificate  Master's  certi- 
of  the  default,  and,  upon  that  being  signed  (/),  a  motion  may  be  j}0*1*  of  de* 
made  that  he  may  produce  the  documents  within  four  days  after 
service  of  the  order  upon  the  clerk  in  Court,  or  that  the  Serjeant- 
at-arms  may  go  against  him,  and  bring  him  to  the  bar  of  the 
Court  to  answer  his  contempt ;  this  is  called  the  four-day  or- 
der (g). 

(d)  Ibid.  bears  date,  (so  as  to  leave  no  interval 

(e)  Ibid.  Orders  have  frequently  within  which  the  party  may  obey  the 
been  made  by  the  Court,  for  leave  to  decree,)  and  to  file  the  certificate  af- 
inspect  the  books  of  the  Bank  and  terwards,  taking  care,  however,  not 
South  Sea  Company-,  for  the  purpose  to  proceed  upon  the  four-day  order 
of  the  suit,  although  the  Bank,  &c.,  until  alter  the  filing  of  the  certificate, 
were  not  parties.  Vide  Whorwood  v.  Indeed,  the  Registrar  in  fact  never 
Scott,  Seton  on  Decrees,  23 ;  Le-  delivers  out  the  four-day  order,  until 
tbtenllier  v.  Tracy,  ib.  24 ;  and  etiam,  the  certificate  has  been  filed ;  Harris 
City  of  London  v.  Thomson,  3  Swan.  v.  De  Tastet,  1  S.  &  S.  263;  vide 
265,  n.  etiam,  Eyles   v.  Ward,  2  P.  Wins. 

(/)  An  Order  of  the  Court,  dated  517;  Askew  v.  Peddle,  10  Sim.  182. 

the  29th  October,  1692,  Beames's  Or-  (g)  Seton  on  Decrees,  420.  In  the 

ders,  292,  directs,  that  all  reports  and  case  of  a  peer  or  member  of  parlia- 

certificates  shall  be  filed  xcithinfour  ment,  the  order  should  be,  that  he 

days  after  the  signing  thereof,  and  that  may  produce,  &c.,  or  that,  in  default, 

all  proceedings  which  shall  be  ground-  a  sequestration  may  issue.    The  same 

ed  on  any  report  or  certificate  not  filed  course  of  proceeding  is  proper,  in  the 

as  aforesaid,  shall  be  utterly  void  and  case  of  a  corporation  aggregate,  vide 

of  none  effect ;  but,  notwithstanding  Seton  on  Decrees,  428 ;  and,  in  either 

this  order,  the  practice,  in  cases  of  case,  upon  the  Master's  second  cer- 

certificates  of  default,  appears  to  be,  tificate  of  default,  the  order  for  the 

to  apply  to  the  Court  for  the  four-day  sequestration  will  be  made  absolute, 

order,  on  the  day  when  the  certificate  ib. 
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In  Jones  v.  Powell  (A),  Sir  A.  Hart  appears  to  have  held,  that 
the  Master's  certificate,  as  to  the  production  of  books,  &c,  is  one 
which  cannot  be  excepted  to ;  and  that,  if  any  objection  exists  to 
it,  the  proper  coarse  is  to  more,  on  affidavit,  that  the  certificate 
may  be  quashed.  In  Chennell  v.  Martin  (t),  however,  the  V.  0. 
of  England  seems  to  have  considered  this  opinion  as  wrong,  and 
to  have  determined  that,  in  such  and  all  other  cases  where  the 
objection  to  the  report  does  not  appear  on  the  face  of  it,  if  a 
Master  certifies  adversely,  the  objection  to  his  report  or  certificate 
should  be  made  by  exception,  and  not  by  motion  or  petition ;  bat 
in  a  more  recent  case,  Kemp  v.  Wade  (&),  Lord  LangdaJe,  M.  Re- 
stated, that  the  Masters  had  represented  to  him,  that  the  mode  of 
proceeding  in  cases  of  a  certificate  of  default,  in  not  producing 
deeds,  dfcc,  is  for  the  party  applying  for  the  production  to  Main 
the  usual  four-day  order ,  and  then  for  the  other  party  to  apply  to 
the  Court  to  discharge  the  order,  and  take  the  certificate  off  the  fh. 

It  may  be  mentioned  here,  that  the  certificate  of  a  Master  as  to 
the  non-production  of  documents,  cannot  be  contradicted ;  and 
that,  where  the  Master  certified  that  the  writings  were  not  de- 
livered in,  but  the  cleric  in  Court  offered  to  prove  that  they  were 
delivered  in,  the  Court  would  not  suffer  any  averment  to  be  made 
contrary  to  the  certificate  (ft). 

The  four-day  order  does  not  require  personal  service,  and  there- 
fore may' be  served  upon  the  solicitor  of  the  defaulting  party  (o) ; 
and,  upon  further  certificate  of  default,  it  will  be  made  absolute, 
for  which  purpose  another  motion  must  be  made  in  the  Court  (/>). 
This  is  a  motion  of  coarse,  and  may  be  made  without  notice,  but 
the  certificate  of  default  must  bear  date  on  the  day  of  the  motion 
being  made  (q),  and  must  be  filed  before  the  order  is  delivered 
out  (r). 

This  order  must  be  executed  by  the  Serjeant-at-arms,  in  the 
same  manner  that  other  orders  of  that  nature  are  executed  by  the 


(a)  1  Sim.  387. 

(t)  4  Sim.  340. 

h)  2  Keen,  687. 

(n)  Sel.  Ca.  in  Cha.  5;  2  Harr. 
ed.  Newl.  494,  n. ;  see  post,  Excep- 
tions to  the  Master's  Report. 

(0)  Hobson  v.  Sherwood,  6  Beay. 
63;  and  ante,  p.  512.  Where  a  de- 
fendant was  a  prisoner  in  the  Fleet, 
it  was  ordered  that  he  should  produce 
the  books,  &c.  before  the  first  day  of 


the  next  term,  or  be  confined  a  close 
prisoner  in  the  prison ;  and,  open  the 
Master's  certificate  of  non-produc- 
tion, a  sequestration  nisi  was  ordered 
against  him,  which  was  afterwards 
made  absolute,  Detillm  v.  Gale,  1  9. 
&  8.  275,  n. 

(  p)  Carleton  v.  Smith,  14  Yes.  160. 

(?)  Ibid. ;  Hopkinson  s.  Leach,  8 
Swanst.  96. 

(r)  Vide  ante,  p.  1363,  n.  (/). 
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same  officer  Is)  ;  and  if  he  returns  non  est  inventus,  a  sequestra-  Production  of 

•ii    •  .  ,  ,     «.  -    ,  .     ,        DocumenU. 

tion  will  issue  against  the  estate  and  effects  of  the  party  in  de-  \^^-s^-**^ 

fault  (t).  If  non  est  in- 

If  the  Serjeant-at-arms  succeeds  in  arresting  the  party,  he  must  t^^d deques- 
make  a  return  to  that  effect,  and  bring  him  to  the  bar  of  the  Court,  tration  issues, 
as  directed  by  the  order,  when  he  will  be  committed  to  the  Queen's  Where  party 

Prison  ;  whereupon  the  Court  will  of  course  grant  a  sequestration,  arre,te  » 

j  •     '  «         .  ,  .  .1   ,       ,      ,        he  must  be 

and  it  seems  that  the  order  for  the  sequestration  will  be  absolute  brought  up. 

in  the  first  instance  (u). 

If  the  Serjeant-at-arms  finds  the  party  in  prison,  he  must  lodge  Where  party 
a  detainer  against  him,  and  make  his  return  accordingly,  when  a 
habeas  carpus  cum  causis  may  be  moved  for,  upon  which  he  will  be 
brought  up  to  the  Court,  and,  upon  motion,  turned  over  to  the 
Queen's  Prison  in  the  same  manner  as  upon  the  ordinary  process 
of  contempt,  and  upon  that  being  done,  a  sequestration  may  be  Sequestration, 
moved  for  (x). 

A  contempt  incurred  by  the  non-production  of  documents,  pur-  Contempt, 
suant  to  a  Master's  warrant  under  a  decree  or  order,  can  only  be 
cleared  in  the  same  manner  as  other  contempts,  t.  c,  by  produc- 
ing the  Master's  certificate  of  the  party's  having  deposited  the 
documents  required,  and  moving  to  discharge  the  process  upon 
payment  of  costs. 

It  is  to  be  observed  that,  in  order  to  render  sequestrations  issued 
under  the  above  circumstances  more  completely  adapted  to  the  ob- 
ject for  which  they  are  issued,  it  is  provided  by  the  1  Will.  IV.  c. 
36,  8.  15,  Rule  16,  "  That  where  a  person  shall  be  committed  for  Power  of  se- 
a  contempt  in  not  delivering  to  any  person  or  persons,  or  deposit-  qu.est^t0Ji  t0 
ing  in  Court  or  elsewhere,  as  by  any  order  may  be  directed,  books,  menta  ordered 
papers,  or  any  other  articles  or  things,  any  sequestrator  or  seques-  to  be  produced; 
trators  appointed  under  any  commission  of  sequestration,  shall 
have  the  same  power  to  seize  and  take  such  books,  papers,  writings, 
or  other  articles  or  things,  being  in  the  custody  or  power  of  the 
person  against  whom  the  sequestration  issues,  as  they  would  have 
over  his  own  property  ;  and  that,  thereupon,  such  articles  or  things 
so  seized  and  taken,  shall  be  dealt  with  by  the  Court  as  shall  be 
just." 

The  same  rule  provides,  that,  after  such  seizure,  it  shall  be  law-  — -  discharge 
ful  for  the  Court,  upon  the  application  of  the  prisoner,  or  of  any  l^t 
other  person  in  the  cause  or  matter,  or  upon  any  report  to  be  made 
in  pursuance  of  the  Act,  to  make  such  order  for  the  discharge  of 

(#)  Ante,  p.  543.  1  S.  &  S.  274J 

(0  Edwards  v.  Pool,  2  Dick.  693.  (z)  Ante,  p.  544. 

(u)  Ibid. ;  vide  Lupton  v.  Hescott, 
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the  prisoner,  upon  suck  terms,  and,  if  it  shall  see  fit,  making  any 
costs  in  the  cause,  as  to  the  Court  shall  seem  proper. 

Where  the  deeds,  &c,  are  brought  into  the  Master's  office,  they 
are  usually  deposited  in  a  secure  box,  where  all  parties  wishing  to 
inspect  them,  or  make  extracts  therefrom,  are  permitted  to  do  so 
on  taking  out  the  usual  warrants  for  that  purpose  (t/).  The  Mas- 
ter has,  however,  power,  under  the  60th  Order  of  1828,  above  re- 
ferred to  (z),  to  dispense  with  the  deposit  of  the  documents  in  his 
office,  and  to  give  directions  for  the  inspection  of  them  bj  the  par- 
ties requiring  the  same,  at  such  time  and  in  such  manner  as  he 
shall  deem  expedient 

It  may  be  observed,  that,  if  a  party  depositing  documents  in  a 
Master's  office,  pursuant  to  a  decree  or  order,  should  require  the 
use  of  them,  for  the  purpose  of  enabling  him  to  put  ra  his  exam- 
ination, be  may  obtain  an  order,  upon  motion  or  petition,  for  the 
delivery  of  them  to  him  for  the  purpose  (a). 

When  the  purposes  of  the  production  of  books,  &c.,  are  satis- 
fied, an  order  may  be  obtained  for  the  re-delivery  of  them,  either 
by  motion  or  petition  (ft). 


Examination  of  Parties. 


Examination 
of  parties. 


We  have  seen  before,  that,  besides  the  direction  that  the  parties 
shall  produce  before  the  Master  all  deeds,  fee.,  the  decree  usually 
goes  on  to  order  "  that  the  parties  skaU  be  examined  upon  inter- 
rogatories, as  the  Master  shall  direct "  (c)  (1).      This  part  of  the 


(y)  Bennett,  80. 

(z)  Ante,  p.  1360. 

(a)  Hand,  137 ;  "  it  was  also  or- 
dered,  that  the  plaintiff  should  have 
liberty  to  inspect  the  documents, 
whilst  they  were  in  the  custody  of 
the  defendant,  at  all  seasonable  times, 
upon  his  giving  reasonable  notice; 


and  when  the  defendant  should  have 
put  in  his  examination,  it  was  further 
ordered,  that  he  should  return  the 
said  documents  to  the  Master,  in  the 
like  state  and  condition  as  when  they 
were  delivered  out,"  ibid. 

(*)  Hand,  155, 156. 

(c)  Ante,  p.  1360. 


(1)  See  Hart  e.  Ten  Eyck,  2  John.  Ch.  513 ;  Hollister  v.  BarUey,  11  N. 
Hamp.  501. 

By  the  105th  Rule  in  New  York,  it  is  provided  that  the  Master  shall  be 
at  liberty  to  examine  any  party  or  creditor,  or  other  perssn  coming  in  to 
claim  before  him,  either  upon  written  interrogatories  or  viz*  voce,  or  in  both 
modes,  as  the  nature  of  the  case  may  appear  to  htm  to  require — the  exam* 
ination  or  evidence  being  taken  down  at  the  time  by  the  Master,  or  by  his 
clerk,  in  his  presence,  and  preserved  in  order  that  the  same  may  be  used  by 
the  Court  if  necessary. 

In  Remsen  v.  Remsen,  2  John.  Ch.  499,  it  is  observed  by  Chancellor 
Kent,  "  though  the  exhibition  of  interrogatories,  duly  settled,  be  the  usual 
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order  is  seldom  omitted,  unless  where  the  reference  relates  to  a  Examination 
fact  as  to  which  the  examination  of  the  parties  would  not  afford 
evidence,  such  as  the  law  of  another  country,  &c.  (d).  Where, 
however,  it  is  omitted  in  the  decree  or  order,  the  Master  has  no 
power  to  examine  the  parties  (e)  (1),  but,  in  such  case,  if  the  de- 
cree has  not  been  enrolled,  the  Court  will  order  it  to  be  recti- 
fied {/). 

The  examination  of  parties  under  this  order  is,  like  the  pro- in  the  discre- 
daction of  documents,  in  the  discretion  of  the  Master,  and,  in  the  l°*°      *"    ' 
exercise  of  this  discretion,  he  may  not  only  refuse  to  examine  a  examine  him 
party,  but,  having  examined  him,  he  may  re-examine  him,  Mies  t0ti63  quoties. 
quoties,  if  he  thinks  proper,  without  a  new  order  of  the  Court  (g)- 

If  the  Master  declines  to  examine  any  party  when  required,  Refusal  to  ex- 
(which  he  usually  does  by  refusing  to  allow  the  interrogatories  amine*      . 
carried  in  for  his  examination,)  the  proper  way  of  taking  the  made  the  sub- 
opinion  of  the  Court  upon  the  propriety  of  the  Master's  decision  Ject  of  excep- 
appears  to  be,  by  waiting  till  he  has  made  his  report,  and  then 
taking  an  exception  to  it,  on  the  ground  of  his  refusal  to  examine 
the  party  (A). 

(O  Seton  on  Decrees,  12.  870 j  I  Dick.  149, 0.  C. 
(c)  Prac.  Beg.  199;  2  Ch.  Rep.  10         (A)    Chennell  t>.  Martin,  4  Sim. 

(/)  Ante,  p.  1233.  340 ;  Bed  vide  Simmons  v.  Gutter- 

{£)  Cowslade  v.  Cornish,  2  Yea.  idge,  13  Ves.  262 ;  and  post,  13T0. 

mode  of  examination,  appearing  in  the  books,  I  do  not  apprehend  that  it  is 
indispensable.  The  practice  with  us,  as  I  have  reason  to  believe,  has  been 
more  relaxed,  and  oral  examinations  hare  frequently,  if  not  generally,  pre- 
vailed. This  appears  to  me  to  be  a  question  merely  of  convenience,  and 
does  not  involve  any  principle  of  policy,  or  of  right.  See  1  Hoff.  Ch.  Pr. 
536. 

A  viva  voce  examination  does  not  alter  the  right*  of  the  parties,  and  there- 
fore there  can  be  no  cross-examination  by  the  party's  own  counsel.  His 
answers  are  testimony,  when  responsive,  and  he  may  accompany  them  with 
an  explanation  fairly  responsive  to  the  interrogatory.  Benson  v.  I*  Roy, 
1  Paige,  122. 

(1)  Copeland  v.  Crane,  9  Pick.  73,  was  a  bill  in  Equity  by  the  administra- 
trix of  a  deceased  partner  agajnpt  tfce  surviving  partner  for  an  account,  and 
the  bill  and  the  answer  of  the  defendant  were  referred  to  a  Master,  "  he  to 
take  the  books  and  papers  of  the  partnership,  examine  the  same,  receive  the 
evidence,  hear  the  parties,  audit  and  state  the  accounts,  and  report  the  facts 
material  for  the  decision  of  the  cause  ;"  and  the  Master  examined  the  de- 
fendant on  oath,  without  objection  on  his  part.  One  of  the  exceptions  tak- 
en to  the  Master's  report  was,  thai  the  defendant  was  examined  upon  oath, 
on  interrogatories  before  the  Master,  he  having  no  special  authority  by  the 
order  of  reference  thus  to  examine  him.  The  Court,  in  their  decision  over- 
ruling this  exception,  remark,  "  The  order  is  very  general,  and  does  not 
specify  the  principles  upon  which  the  accounts  were  to  be  taken  by  the  Mas- 
ter. But  neither  party  objected  to  the  form  of  the  order,  or  it  would  have 
been  drawn  up,  perhaps,  with  more  precision.  But  this  exception  cannot 
be  allowed,  because  it  is  not  founded  on  any  objection  made  before  the  Mas- 
ter. Exceptions  are  always  to  be  confined  to  objections  disallowed  or  over- 
ruled by  the  Master.  Here  we  understand  the  defendant  submitted  to  an 
examination,  and  it  is  too  late  to  question  the  authority  of  the  Master." 
P-  77,  78. 
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Interrogatories  may,  it  seems,  be  carried  in  by  any  party  for  the 
examination  of  another  party ;  thus,  interrogatories  may  not  only 
be  carried  in  by  the  plaintiff;  for  the  examination  of  the  defend- 
ant, and  rice  versa,  but  they  may  be  carried  in  by  one  defendant 
for  the  examination  of  a  co-defendant  (i).  One  executor,  howev- 
er, cannot  examine  his  co-executor  to  prove  that  money  which  he 
had  received,  and  alleges  to  have  been  paid  orer  to  his  co-execu- 
tor, had  been  properly  applied  by  him,  as,  by  such  examination, 
the  co-executor  would  discharge  himself  also;  in  such  cases  the 
Court  prefers  leaving  it  to  the  executor  who  has  paid  the  money 
over  to  the  other,  to  discharge  himself  by  his  oath,  to  allowing 
one  party  to  examine  the  other  (k). 

These  interrogatories  are  usually,  though  not  necessarily,  pre- 
pared by  counsel ;  it  is  not,  however,  necessary  that  they  should 
be  signed  by  him,  as  they  must  be  settled  by  the  Master  (/).  As 
the  object  of  such  interrogatories  is  chiefly  to  sift  the  conscience 
of  the  party  and  to  obtain  admissions  from  him,  they  consequent- 
ly partake  more  of  the  nature  of  the  interrogating  part  of  a  bill, 
than  of  interrogatories  for  the  examination  of  witnesses,  and  are 
not  subject  to  the  same  restrictions  as  to  leading  questions,  &c. 

In  Moore  r.  Langfbrd  (*),  however,  the  Y.  C.  of  England  ap- 
pears to  have  thought  that,  in  a  creditor's  suit,  where  the  decree 
is  made  in  the  ordinary  form,  no  special  interrogatory  for  the  ex- 
amination of  a  defendant  ought  to  be  allowed,  although  a  case  for 
directing  special  inquiries  is  made  on  the  record. 

Where  the  object  of  the  examination  is  to  obtain  the  admission 
of  the  party  as  to  facts  detailed  in  a  state  of  facts,  they  generally 
follow  the  state  of  facts  in  the  same  manner  that  the  interrogating 
part  follows  the  statements  and  charges  in  a  bill. 

The  interrogatories,  when  prepared  and  fairly  copied,  are  car- 
ried into  the  Master's  office,  and  the  usual  warrant  "  on  leaving  " 
is  served,  upon  the  return  of  which,  warrants  to  settle  interrogato- 
ries must  be  taken  out  and  served  (a).  Upon  the  return  of  the 
warrant  to  settle,  the  Master,  in  the  presence  of  the  parties,  pe- 
ruses the  interrogatories,  and  finally  settles  them.  The  Master's 
clerk  then  has  the  interrogatories,  as  settled,  properly  engrossed, 


(s)  Simmons  v.  Gntteridge,  13  Ves. 
262 ;  bat  it  seems  that  a  plaintiff  can- 
not examine  his  co-plaintiff,  Edwards 
v.  Goodwin,  10  Sim.  123. 

(*)  Dines  v.  Scott,  1T.AR. 358. 


(7)  Pnrcell  v.  M'Namara,  17  Ves. 

(m)  6  Sim.  322;  and  see  Hopkin- 
son  «.  Bagster,  1  Y.  4b  C.  13. 
(a)  Bennett's  Prac.  70. 
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and  the  Master  signs  his  name  at  the  foot  of  the  engrossment  (o),  Examination 
after  which  a  certificate  of  such  allowance  must  be  obtained  from  sj^^l^, 
the  Master  and  filed  in  the  Report  Office  (p).  Certificate  of 

The  proper  course  for  bringing  before  the  Court  an  objection  allowance- 
to  the  interrogatories  as  settled  by  the  Master,  appears  to  be,  by  certm^te'al? 
excepting  to  the  Master's  certificate  of  having  allowed  the  inter-  lowing  inter- 
rogatories, and  not  by  presenting  a  petition  or  making  a  motion  r°galone8- 
to  the  Court  to  vary  or  suppress  them  (q).    In  Stanyford  v.  Tudor 
(r),  however,  Lord  Thurlow  held  "  that  this  was  not  the  proper 
course,  and  that  the  party  ought  to  put  in  such  examination  as  he 
thought  proper,  and  that  if  such  examination  was  not  sufficient,  it 
should  be  referred  to  a  Master  who  would  report  his  opinion ;  to 
whieh  report  either  side  might  take  exceptions,  and  then  the 
Court,  having  the  interrogatories  before  it,  would  determine  wheth- 
er the  examination  was  sufficient  or  not.19     The  same  opinion  is 
generally  considered  to  have  been  held  by  Lord  Eldon  in  Paxton  v. 
Douglas  (s)  ;  but  it  is  to  be  observed,  that,  if  such  be  the  result 
of  his  Lordship's  determination  in  that  case,  it  is  directly  at  vari- 
ance with  his  former  determination  in  Hughes  0.  Williams  (t) ; 
upon  an  attentive  perusal  of  Paxton  v.  Douglas,  however,  it  will  Exceptions  to 

be  found  that  the  objection  to  the  interrogatories  was  not  on  ac-  cert.,fic**f  al" 

.    ,  °  lowing  the 

count  of  their  propriety,  but  of  the  situation  of  the  party  to  be  interrogato- 

examined,  which  would  have  rendered  him  liable,  if  he  answered  ries- 
them,  to  a  pecuniary  penalty :  his  Lordship  therefore  held,  that 
the  objection  did  not  properly  lie  to  the  question,  but  to  answering 
it,  and  that  the  interrogatories  ought,  consequently,  to  be  put  to 
the  party,  leaving  it  to  himself  to  say  whether  he  would  answer 
them  or  not.  The  same  observation  will,  in  some  measure,  though 
not  to  the  full  extent,  apply  to  the  case  of  Stanyford  v.  Tudor  («), 
there  the  objection  was,  to  the  irrelevancy  of  the  interrogatories. 
This,  as  we  have  before  seen  (z),  is  a  ground  upon  which  a  de- 
fendant may,  by  answer,  decline  answering  the  interrogatories  in 
a  bill ;  and  there  can  be  no  doubt  that,  upon  a  question  coming 
before  the  Court,  involving  the  consideration  whether  a  party  has 
put  in  a  sufficient  answer  or  not,  the  Court,  in  deciding  upon  it, 
will  take  into  consideration  the  relevancy  of  the  interrogatories ; 
still,  however,  it  is  submitted  that  the  question  whether  the  inter- 
rogatories are  pertinent  or  not,  is  fairly  one  which  may  be  brought 

(o)  Ibid.  (r)  2  Diok.  549. 

(p)  Ibid.  (s)  16Ves.239. 

Iq)    Chennell  v.  Martin,  4  Sim.  (()  Ubi  supra. 

343;   Hughes  v.  Williams,  6  Ves.  («)  2  Dick.  549. 

459.  (x)  Ante,  p.  822. 
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Examination  before  the  Court  by  exception  to  the  interrogatories ;  and  that  it 
0  ies'  is  strictly  the  practice  of  the  Court  to  except  to  the  Master's 
certificate  of  allowing  interrogatories,  can  now  no  longer  be  mat- 
ter of  doubt,  after  the  decision  of  the  V.  C.  of  England,  in  Chen- 
nell  v.  Martin  (y),  supported  as  it  is  by  that  of  Lord  Eldon  in 
Hughes  v.  Williams  (z),  and  by  the  cases  of  The  Archbishop  of 
York  v.  Stapleton  (a),  and  Strange  o.  Thomas  (6),  which  are  both 
referred  to  in  his  Honor's  judgment. 

Form  of.      With  respect  to  the  form  of  the  exceptions,  It  is  to  be  observed, 

that,  if  one  general  exception  is  taken  to  the  certificate,  because 
the  Master  ought  not  to  have  allowed  all  the  interrogatories,  the 
party  excepting  will  succeed  if  he  shows  the  Master  was  wrong  in 
allowing  one ;  but  if  the  exception  is  "  because  the  Master  ought 
not  to  have  allowed  any  of  them"  then,  if  one  is  proper,  the  gen- 
eral exception  fails  as  to  all  (c). 

It  is  to  be  noticed,  that  exceptions  will  lie  to  the  Master's  certi- 
ficate, as  well  on  account  of  what  he  strikes  out  of  the  interrog- 
atories, as  of  what  he  allows  in  them  (d).  It  seems,  however,  that 
Exception  to  if  the  Master  disallows  the  interrogatories  altogether,  it  is  not  the 
report  allow-  Poetic®  f°r  n'm  to  certify  his  disallowance  of  them,  but  he  pro- 
ing  interroga-  ceeds  to  make  a  report  without  examining  the  party  (e),  so  that  in 
tones*  fact  there  is,  in  that  case,  no  certificate  of  the  Master  to  which 

exceptions  can  be  taken ;  the  consequence,  therefore,  is,  that  the 
party  dissatisfied  with  the  Master's  opinion  disallowing  interrog- 
atories altogether,  must  wait  till  the  Master  has  made  his  report, 
and  then  take  exceptions  to  the  report  on  the  ground  of  his  having 
refused  to  examine  the  party  (/"). 
Matter  may  re-      It  has  been  before  stated,  that  the  Master  may  examine  a  party 
ceive  new        toties  quoties  if  he  thinks  proper  (g) ;  for  this  purpose  the  Master 
a?any°time',e9  *8  at  liberty  to  receive  new  interrogatories,  wherever  be  may  con- 
sider it  necessary,  to  the  justice  of  a  case,  that  he  should  so  do, 
and  this  he  may  do  even  after  a  motion  for  the  payment  of  money 
into  Court,  upon  an  admission  in  the  examination  to  former  interrog- 
atories (A).    And  although  several  instances  occur  in  the  books,  in 
which  application  has  been  made  to  the  Court  for  leave  to  exhibit  fresh 

(y)  4  Sim.  423.  (d)  Archbishop  of  York  r.  Staple- 
rs) 6  Ves.  459.  ton,  ubi  supra. 

(a)  Cited  4  Sim.  345.  («)    Chennell  v.  Martin,  4  Sim. 

(b)  Cited  ibid.  346,  and  Seton  on    348. 

Decrees,  14.  (/)  Ibid. ;  Forbes  9.  Peaoock,  IS 

(c)  Moore  v.  Langford,  6  Sim.  323 ;  Sim.  528 ;  Ex  parte  Charter,  2  Cox, 
yide  etiam,  Pearson  o.  Knapp,  1  M.  168;  Simmons  v.  Gutteridge,  13  Ves. 
&  K.  312,  and  Cotham  v.  West,  1  262. 

Beavan,  380 ;  Hopkinson  «.  Bagster,        (f)  Supra,  p.  3167. 

1  Y.  &  C.  13;  see  post,  Exception*        (J)  Hatch  v ,  19  Ves.  116. 

to  the  Master's  Report. 
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interrogatories,  it  seems  that  such  application  is  unnecessary,  and   Examination 
that  fresh  interrogatories  may  be  received  by  the  Master,  without  y^^^y 

an  order  of  the  Court  to  warrant  them  (t).     In  this  respect,  there without 

is  a  material  distinction  between  the  further  examination  of  a  party  J?  0Irer 
upon  interrogatories  before  the  Master,  and  the  further  examina- 
tion of  a  party  as  a  witness  (&).    There  seems,  also,  to  be  a  dis- 
tinction between  exhibiting  further  interrogatories  for  the  exami- but  after 

nation  of  a  party  as  to  new  facts,  after  his  first  examination  has  fir8t  foand°in- 
been  put  in  and  completed,  and  adding  new  interrogatories,  to  sufficient, 
those  already  exhibited,  upon  the  examination  to  the  first  having 
been  reported  insufficient,  in  order  that  both  sets  of  interrogatories cannot 

may  be  answered  at  the  same  time.    In  such  case,  it  seeems  that  comPe|  PMtJ 

*         «  i      s*  .  «  ..*t  to  answer  new 

an  order  of  the  Court  is  necessary,  in  order  to  justify  the  contmu-  interrogatories 

ance  of  the  process  of  contempt  against  the  party,  till  a  satisfactory  «*d  old  ones 

answer  has  been  put  in  to  both  sets  of  interrogatories.    Such  an  witDoat  &n  o'r- 

order,  however,  cannot  be  granted  of  course  as  upon  the  allowance  der, 

of  exceptions  to  an  answer  (/),  but  must  be  made  the  subject  of  a  ^"^j  J £e  0b- 

special  application  (m).  tained  on  spe- 

The  party  whose  examination  is  required,  is  bound,  after  the  cial  motton- 

Master  has  settled  the  interrogatories,  to  prepare  his  examination  Examination, 

forthwith,  and  if  there  is  any  delay  on  his  part,  the  Master,  on  a  peiWe)jom" 

warrant  being  served,  underwritten,  "  At  which  time  the  defend-  Warrant  to 

ant  A.  is  to  brine  in  his  examination  to  the  interrogatories  settled  DrmfeT  }t  in; 

B  °  — —  time  for, 

by  the  Master,"  will  fix  a  day  upon    being  attended  by  the  party  how  obtained  j 

or  his  solicitor,  by  which  such  examination  is  to  be  brought  in  (n),  by  amplication 
The  time  allowed  for  a  party  to  put  in  his  examination  is  altogether  ' 

in  the  discretion  of  the  Master,  but  a  month  is  the  usual  time  lim- 
ited, unless  under  special  circumstances ;  and  the  practice  some- 
times is,  when  the  party  or  his  solicitor  attends  the  warrant,  "  to 
bring  in  his  examination/'  and  asks  for  time,  for  the  solicitor  to 
sign  the  Master's  book,  undertaking  to  bring  it  in  by  that  time  (o). 

The  party  wishing  to  obtain  further  time  for  putting  in  his  exam to  the 

ination,  may  obtain  a  month  by  application  to  the  Court  upon  mo-  Court- 
tion,  or  by  petition  to  the  Rolls,  which  roust  be  duly  passed  and 
served  upon  the  adverse  solicitor  (p).     This  application  appears 
to  be  a  matter  of  course,  and  does  not  require  notice  (q). 

(t)    Lynn  v.  Buck,  3  Mad.  281 ;  (o)  Ibid.  73. 

Price  v.  Lytton,  5  Mad.  465 ;  Sidden  (/>)  Ibid.    It  is  said,  that  if  when 

v.  Forster,  1  S.  &  S.  335.  the  time  fixed  by  the  Master  has  ex- 

Purcell  «.  M'Namara,  17  Ves.  pired,  the  party  requires  further  time, 


«S? 


he  should  take  out  and  serve  a  war- 
(l)  Ante,  p.  473.  rant  for  further  time,  2  Smith,  133. 

(m)  Anon.  3  Atk.  511.  (?)  Hand,  133. 

(it)  Bennett,  72. 
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Examination       If  the  party  neglects  to  attend  the  usual  warrants,  or  if,  having 
^^^V  attended  them,  the  examination  is  not  pot  in  by  the  time  limited 
Proceeding  in  by  the  Master,  or  by  the  order  of  the  Court,  a  certificate  of  such 
case  of  default.  <]efauJt  must  be  obtained  (r),   and  an  application  made  to  the 
Court,  by  motion,  for  a  four-day  order,  viz.,  for  an  order  that  the 
party  may  put  in  his  examination  within  four  days,  or  in  default, 
that  the  Serjeant-at-arms  may  take  him  into  custody.     The  pro- 
Four-day  order  cess  upon  this  order  is  the  same  as  that  before  stated    upon  a 
like  order  being  obtained  for  default  in  the  production  of  deeds  (s). 
Party  not  in         It  is  to  be  observed  that,  although  an  order  nisi  for  a  Serjeant- 
contempt  till    at-arm8  has  been  made,  the  party  will  not  be  in  contempt  till  it 
four-day  order  _  ,.,  ,i«  *        *>  ... 

made  absolute,  has  been  made  absolute,  and  that  he  may,  therefore,  put  in  his 

examination  at  any  time  within  the  four  days,  and  will  not  be 
liable  to  the  costs  of  either  the  certificate  of  default,  or  of  the 
order  nisi  (t).  It  seems  also  that  even  after  the  order  nisi  has 
been  made  absolute,  and  the  warrant  is  in  the  hands  of  the  Ser- 
jeant-at-arms, the  party  may  tender  his  examination,  and  the  Mas- 
ter is  bound  to  receive  it,  provided  the  process  has  not  been  exe- 
cuted («). 

A  party  in  contempt  for  not  putting  in  his  examination,  can 
only  be  discharged  from  his  contempt  upon  the  same  terms  as  a 
party  in  contempt  for  not  putting  in  an  answer  (y),  t.  e.,  upon 
putting  in  his  examination,  and  paying  or  tendering  the  costs  of 
his  contempt.  Upon  doing  this,  he  may  move  to  be  discharged  : 
and  it  is  to  be  observed,  that  he  is  entitled  to  be  so  discharged, 
upon  putting  in  his  examination,  and  that  he  cannot  be  detained 
till  the  sufficiency  of  the  examination  has  been  ascertained  (z) ; 
the  party  exhibiting  the  interrogatories  may,  however,  if  the  ex- 
amination should  be  reported  insufficient,  proceed  upon  the  old 
process,  and  obtain  another  order  for  the  Serjeant-at-arms  to  take 
the  party,  without  a  previous  four-days'  order  (a). 
Examination,  If  the  party  to  be  examined  is  desirous  of  putting  in  his  exam* 
how  prepared,  in  at  ion,  he  should  procure  a  copy  of  the  interrogatories,  as  set- 

.„.  tied  by  the  Master,  from  the  Master's  office,  and  should  prepare 

When  necessa- ........  r 

ry  documents   his  examination  without  delay. 

are  in  Master's 

office. 


Contempt, 
how  cleared. 
Upon  putting 
in  examina- 
tion, and  pay- 
ment of  costs. 
When  the  old 
process  may 
be  resumed. 


(r)  As  to  filing  this  certificate,  vide 
ante,  p.  1363,  n.  (/). 

(s)  See  ante,  p.  1364. 

(I)  2  Smith,  133. 

(«)  Seton  on  Decrees,  433. 

(y)  Ante,  p.  559. 

(z)  Bonus  v.  Flack,  18  Ves.  287. 

(a)  Ibid.  It  is,  however,  laid  down 
by  Lord  Eldon,  that  he  cannot  do  so, 
if  he  has 


accepted  the  costs  of  the 


For  that  purpose,  if  it  is  necessary 

contempt;  this  was  also  the  rule  of 
the  Court  with  regard  to  answers, 
but  has  been  altered  with  respect  to 
them  by  the  24th  of  the  Orders  of 
1828  (Tide  ante,  p.  560.)  The  Order, 
however,  merely  applies  to  answers, 
and  it  is  stall  doubtful  whether  the 
Court  will  extend  the  principle  of  it 
to  examinations. 
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that  he  should  have  in  his  possession  any  documents  which  he  has  Examination 
delivered  in  to  the  Master's  office,  he  may,  as  we  have  seen,  oh-     °     v  es* 
tain  an  order  for  the  re-delivery  of  them  to  him  for  the  purpose  of 
enabling  him  to  prepare  his  examination  (b)  (1). 

An  examination,  though  generally  drawn  or  settled  by  counsel, signature 

is  not  necessarily  signed  by  him  (c),  there  being  no  order  of  the  of  coined  to, 
Court  requiring  that  it  should  be  so,  as  in  the  case  of  a  pleading.  °or  n  °esBary ' 
It  is  entitled,  in  the  cause,  and  is  described  in  the  heading,  as  "  The 
answer  and  examination  of  the  above-named  defendant   [or  plain- 
tiff], A.  B.  to  interrogatories  exhibited  on  behalf  of  the  above- 
named  plaintiff  [or  defendant],  and  allowed  by ,  one  of  the 

Masters  to  this  Honorable  Court,  to  whom  this  cause  stands  refer- 
red, pursuant  to  a  decree  made  on  the  hearing  thereof  [or  to  an 
order],  bearing  date  the  —  day  of 18        " 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a 
deposition,  and  is  governed  by  nearly  the  same  rules  as  answers 
(d).  It  does  not,  however,  commence  with  any  protestation,  but 
proceeds,  at  once,  to  answer  the  interrogatories  seriatim,  viz., 
"  To  the  first  interrogatory  this  examinant  saith,"  &c.,  and  there 
is  no  general  traverse  at  the  end. 

The  examination,  when  prepared,  must  be  (engrossed  upon  parch-  How  sworn  to 
ment,  and  sworn  to,  before  a  Master  who  may  be  either  the  Mas- 
ter, directing  the  examination,  or  the  Master  at  the  Public  Office, 
in  the  same  way  as  an  answer. 

The  examination  of  a  peer  must  be  upon  oath,  as  well  as  that  of  The  case  of  a 
a  commoner ;  the  privilege  which  a  peer  enjoys  of  answering  upon    eer* 
honor,  not  extending  beyond  his  answer  (e). 

If  the  party  to  be  examined  is  not  in  a  competent  state  of  mind  to  when  party 
put  in  his  examination,  the  usual  course  is,  for  the  Court  to  appoint  of.  unsound 
some  person  to  put  in  his  examination  for  him  (/) ;  but  in  a  case 


(0 


Ante,  p.  1355.  (e)  Meers  v.  Lord  Stourton,  1  P. 

Bonus  v.  Flack,  18  Ves.  287;  Wme.  4;  ante,  p.  1060. 

vide  etiam,  Yates  v.  Hardy,  Jao.  223 ;  (/)  Page  v.  Page,  28th  Nov.  1799 ; 

Keene  v.  Price,  1  S.  &  S.  98.  1  Newl.  325. 
•  (d)  Ante,  p.  830. 


(1)  Where  a  defendant  is  examined  by  the  plaintiff,  in  relation  to  the 
amount  due  the  plaintiff,  on  account  of  certain  property  sold  by  the  defend- 
ant on  commission,  it  is  not  sufficient  for  the  defendant  to  refer  to  his 
books  of  account,  produced  before  the  Master;  but  he  must  give  the  best 
answer  he  can  from  recollection  and  information,  aided  by  a  recurrence  to 
the  books  and  papers,  immediately  within  his  control  and  possession,  accom- 
panied by  such  explanations  responsive  to  the  questions  put,  as  are  neces- 
sary to  prevent  improper  conclusions  being  drawn  from  his  answers.  Peck 
v.  Hamlin,  1  Paige,  247. 
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Examination  wnere  the  plaintiff  had  filed  a  bill  to  be  relieved  against  a  security 
which  he  was  drawn  in  to  execute,  by  fraud  and  imposition,  with- 
out any  valuable  consideration,  and  a  decree  was  made  for  an  ac- 
count, and  that  all  parties  should  be  examined  upon  interrogato- 
ries, —  upon  its  being  represented  that  the  plaintiff  was  a  weak 
man,  and  easy  to  be  prevailed  upon  to  say  or  admit  any  thing  that 
was  not  true,  how  much  soever  to  his  prejudice,  the  Court  direct- 
ed that,  in  case  the  defendant  exhibited  interrogatories  against  the 
plaintiff,  the  Master  should  take  care  to  examine  the  plaintiff  in 
person,  and  thereby  see  that  no  advantage  should  be  taken  of  his 
weakness  (g). 
When  more         Where  the  party  to  be  examined  lives  more  than  twenty  miles 

than  twenty     from  London,  or  being  sick,  is  unable  to  attend  at  the  Master's 
miles  from  ~        ,.       ,  -..  ,  .  ... 

London,  or      office,  for  the  purpose  of  swearing  to  his  examination,  he  may 

sick,  it  may  be  have  a  commission  to  take  it  in  the  country,  or  at  his  own  house, 

missionf  *°r  wn^n  purpose  he  must  obtain  a  certificate  from  the  Master, 

that  he  considers  such  a  commission  necessary  (A).     This  cer- 

upon         tificate  is  usually  granted  at  the  same  time,  and  forms  part  of  the 

ficate.  "  Master's  certificate  of  having  allowed  the  interrogatories  (t).    A 

party  resident  in  the  country  is  entitled  to  a  commission,  although 

an  order  nisi  for  a  Serjeant-at-arms  has  been  made  (k). 

Order  for  com-      Upon  this  certificate  being  filed,  an  order  for  a  commission  may 

mission.  be  obtained,  as  of  course,  on  application  to  the  Court,  upon  motion 

or  by  petition  at  the  Rolls  (/).     The  order  generally  directs,  that 

the  party  may  be  at  liberty  to  take  out  a  commission  to  take  his 

examination  to  the  interrogatories,  and  that  the  solicitor  for  the 

other  party  may,  in  two  days  after  notice  of  the  order,  give  the 

solicitor  for  the  party  obtaining  the  order,  Commissioners1  names, 

or  that  in  default  thereof,  the  defendant  may  have  such  cotnmis- 

Returnofcom-  8'on  directed  to  n*s  own  Commissioners  (iw).     The  time  of  the 

mission.  return  of  the  commission  is  not  mentioned  in  the  order,  but  is  left 

to  the  Master's  discretion  (»). 
Striking  Com-  This  order  must  be  served  in  the  usual  way,  and  the  Commis- 
sioners' names  struck  in  the  same  manner  as  upon  commissions  to 
take  answers  (o).  The  Commissioners'  names  being  struck,  the 
commission  is  obtained  from  the  Clerk  of  Records  and  Writs,  by 
whom  it  is  sealed  in  the  same  manner  as  a  dedimus,  to  take  an 

)  Fiddock  v.  Brown,  3  P.  Wins.        (I)  Bennett,  74,  and  App.  97,  No. 

(h)  Bennett,  74.  (m)  Bennett,  74,  aad  App.  27,  No. 

(i)  Ibid.  App.  27.  9. 

(k)  Anon.  1  Vera.  187.  (»)  Hairby  o.  Emmet,  5  Ves.  683. 

(o)  Ante,  p.  706. 
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answer  from  which  it  differs  little  in  form,  save  that  a  duplicate  of  Examination 
the  interrogatories  must  be  obtained  from  the  Master's  office,  and  n^^->^-^J^ 
attached  to  it  ( p)  in  the  same  manner  that  the  tenor  of  the  bill  Form  of  corn- 
used  formerly  to  be  annexed  to  the  common  dedimus.    It  may,  Duplicate  of 
however,  be  remarked,  that  although  a  commission  to  take  an  interrogatories 
answer  abroad  can  only  be  obtained  by  motion  or  petition  (g),  yet  annexed' 
it  seems  that  there  is  no  such  rule  with  respect  to  a  commission 
to  take  the  examination  of  a  party,  but  that  ppon  the  Master's  cer- 
tificate it  may  be  obtained  of  course  (r). 

The  manner  of  proceeding  under  a  commission  to  take  the  ex-  Proceedings 

/.  i     *  «  -        -      '     •       -it  under  commis- 

amination  of  a  party,  and  of  executing  and  returning  it,  is  in  all  sion 

respects  the  same,  mutatis  mutandis,  as  in  the  case  of  a  commis- 
sion to  take  an  answer  (s). 

The  examination,  when  taken  by  commission,  is  returned  to  the  Examination, 
Record  and  Writ  Clerk's  Office,  in  the  same  manner  as  a  dedimus 
to  take  an  answer,  and  a  copy  of  it  is  made  by  the  Clerk  of  Re- 
cords and  Writs  (t).  When  the  examination  is  sworn  in  London,  where  depos- 
it is  left  at  the  Master's  chambers,  and  a  warrant  on  leaving  the 
same  must  be  taken  out  and  served ;  in  that  case  the  Master's 
clerk  copies  the  examination  for  the  party  exhibiting  the  interrog- 
atories (u). 

If  an  examination  contains  any  matter  which  is  scandalous  or scandal 

impertinent,  it  may  be  expunged.  In  ordfer  to  have  this  done,  and  imPertl" 
under  the  old  practice  of  the  Court,  it  was  necessary,  in  the  first 
instance,  to  procure  an  order  to  refer  it  to  the  Master  to  examine, 
and  state  to  the  Court  whether  the  examination  contained  any 
scandalous  or  impertinent  matter ;  but  by  the  73rd  Order  of  1828, 
it  is  directed,  that  "  If  any  party  wishes  to  complain  of  any  mat- 
ter introduced  into  any  state  of  facts,  affidavit,  or  other  proceeding 
before  the  Master,  on  the  ground  that  it  is  scandalous  or  imperti- 
nent, he  shall  be  at  liberty,  without  any  order  of  reference  by  the 
Court,  to  take  out  a  warrant  for  the  Master  to  examine  such  mat- 
ter ;  and  the  Master  shall  have  authority  to  expunge  any  such 
matter  as  he  shall  find  to  be  scandalous  or  impertinent." 

In  order,  therefore,  to  have  matter  which  is  impertinent  or  Expunging 
scandalous  expunged  from  an  examination,  the  party  complaining  fcandaTous  or 
must  take  out  a  warrant,  as  directed  by  the  above  order ;  but  as  the  matter, 
order  applies  to  all  proceedings  before  the  Master,  as  well  as  to  ex- 
aminations, the  method  of  proceeding  under  it  will  be  made  the  sub- 

(p)  Bennett,  75.  642. 
(?)    De  Feucheres   v.   Dawes,  5        («)  Vide  ante,  p.  661. 
Beav.  144.  (r)  2  Smith,  147,  3rd  ed. 

(r)  Bamford  v.  Bamford,  2  Hare,        (v)  Ibid.  146. 
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Examination  ject  of  separate  discussion  in  a  subsequent  part  of  the  present  Sec- 
tion. It  is,  however,  to  be  mentioned  in  this  place,  that  it  is  not 
a  matter  of  course  to  refer  an  examination  for  impertinence,  after 
any  proceeding  has  been  had  upon  it  (y ).  A  reference  for  imper- 
tinence ought  also,  as  in  the  case  of  an  answer,  to  precede  a  ref- 
erence for  insufficiency  (z). 

No  exceptions      When  an  objection  is  taken  to  an  examination,  on  the  ground 

are  necessary      ~ .       ~   .  «    i         .      «  + 

in  a  case  of      <"  insufficiency,  no  exceptions  are  filed,  as  in  the  case  of  answers, 

insufficiency,    but  on  the  return  of  the  warrant  "  to  consider  the  insufficiency," 
the  party  complaining  must  point  out  the  insufficiency,  and,  upon 
hearing  the  opposite  party,  the  Master  decides  if  such  examination 
Master*        ti- 19>  or  *s  not  sun^c^ent  (a)«     H tne  Master  considers  the  examina- 
ficate  of  in-      tion  insufficient,  he  gives  a  certificate  to  that  effect,  particulariz- 
snfficiency.       jng  tne  interrogatory  or  interrogatories,  or  part  of  an  interrogato- 
ry, which  he  considers  not  sufficiently  answered  (b)  (1).    If  the 
Master  considers  the  examination  sufficient,  he  must  also  give  a 
-  excep-      certificate  to  that  effect  (c).     In  either  case,  the  proper  course  to 
be  pursued  to  obtain  the  opinion  of  the  Court,  upon  the  Master's 
judgment,  is  by  excepting  to  the  certificate  (d). 
Form  of  ex-         I*  *s  to  observed,  that  where  the  Master  certifies  the  examina- 
ception.  tion  sufficient,  an  exception  in  general  terms,  "  for  that  the  Mas- 

ter has  certified  the  examination  sufficient,  whereas  he  ought  to 
have  reported  it  insufficient,"  is  regular,  and  that  it  is  not  neces- 
sary to  state  in  what  respect  the  examination  is  insufficient  (e). 
Master  to  con-      It  seems  that,  formerly,  the  Masters,  in  deciding  upon  the  suffi- 
sider  material-  cjenCy  of  an  examination,  did  not  always  consider  themselves  at 
tion.  liberty  to  take  into  consideration  the  materiality  of  the  discovery 

required ;  but  this  doubt  has  now  been  set  at  rest  by  the  74th  Or- 
der of  1828,  which  directs,  "  That  the  Master,  in  deciding  on  the 
sufficiency  or  insufficiency  of  any  answer  or  examination,  shall  take 
into  consideration  the  relevancy  or  materiality  of  the  statement  or 
question  referred  to." 
Rale  of  the  IQ  considering  the  sufficiency  or  insufficiency  of  an  examination 

Court  as  to      upon  exceptions  to  the  Master's  certificate,  the  Court  will  look  ut 
su  ciency.       .^  ^  gee  wnetner  tnere  ;s  anv  substantial  defect ;  and  not  with  a 

(y)  Johnston  v.  Ure,  2  S.  &  S.578.  (d)  Ibid. ;  et  vide  Porceil  v.  M'Na- 

(z)  Ante,  p.  872.  mara,  12  Ves.  166 ;  Chennell  v.  Mar- 

(a)  Bennett,  76.  tin,  4  Sim.  340. 

(b)  Ibid.  (e)  Porceil  v.  M*Namara,  nbi  su- 

(c)  Vide  Chalk  v.  Thompson,  4    pra. 
Sim.  350. 


(1)  He  should  in  his  certificate  fix  a  time  within  which  a  further  examin- 
ation is  to  be  put  in.    Case  v.  Abeel,  1  Paige,  630. 
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critical  eye,  holding  insufficient  every  examination  that  is  not   Examination 
framed  with  the  strict  accuracy  of  special  pleading  (/).  \^^>^-^!x 

An  insufficient  examination,  like  an  insufficient  answer,  is  con-  Consequence 
sidered  as  a  nullity ;  when,  therefore,  the  examination  is  found  ®f  *?  "•   .  ^ 
insufficient,  either  upon  the  Master's  certificate,  or  by  order  ofation. 
the  Court  made  upon  exceptions  to  it,  the  same  proceedings  may  be 
adopted  as  if  no  examination  had  been  put  in  at  all ;  therefore,  ^he  "J*  fo|ur" 
if  no  four-day  order,  for  a  Serjeant-at-arms,  has  been  obtained,  it  been  obtained, 
may  be  moved  for  upon  the  production  of  the  Master's  certificate, 
or  of  the  order  upon  exceptions.    If  a  four-day  order  has  been  ob-  JVnere,a  ^VUm 
tained,  but  has  not  been  made  absolute,  it  may  be  made  absolute,  upon  no[  Deen  ma<je 
the  production  of  the  Master's  certificate  or  order,  in  the  same  way  absolute, 
as  it  would  have  been  if  no  examination  had  been  put  in  (g).    And  ~~  1Tiieil 
so,  as  we  have  seen,  if  the  order  has  been  made  absolute,  and  the  arrested, 
party  has  been  arrested  by  the  Serjeant-at-arms,  and  discharged 
upon  putting  in  a  further  examination ;  if  such  further  examination 
is  again  reported  insufficient,  the  party  carrying  in  the  interrog- 
atories may  proceed  upon  the  old  process  (A)  (1). 

From  what  has  been  above  stated,  it  will  be  seen,  that  the  same  Consequence 
principles  which  govern  the  practice,  in  the  case  of  insufficient  sufficient  e'x- 
answers,  will  govern  the  practice  in  that  of  insufficient  examina-  amination. 
tions  (t)  (2) ;  and  it  seems  that  this  will  be  extended  to  cases  in  which 
a  party  so  far  trifles  with  the  Court  as  to  put  in  a  third  insufficient 
examination,  and,  that  the  Court  will,  upon  such  occasions,  adopt 
the  same  practice  of  ordering  the  party  to  stand  committed,  and 
to  be  examined  upon  interrogatories  before  the  Master,  as  to  the 
points  wherein  his  examination  is  reported  insufficient,  as  in  the 
case  of  a  third  insufficient  answer  to  a  bill  (&). 

It  is  to  be  recollected,  however,  that,  except  in  the  case  above  Further  inter- 
mentioned  of  a  third  insufficient  examination,  the  Master  cannot,  ^sufficient  ez- 
upon  an  examination  being  found  insufficient,  receive  further  in-  mination. 
terrogatories,  and  compel  the  party  to  answer  such  further  inter- 
rogatories at  the  same  time  that  he  puts  in  further  examination  to 
the  original  interrogatories,  without  an  order  of  the  Court,  and 


(/)  Per  Sir  W.  Grant,  M.  R.  in  (i)  Weston  v.  Jay,  ubi  supra. 

Purcell  v.  M'Namara,  12  Ves.  170.  (k)  Bennett,  Appx.  29,  C.  III.  S. 

>)  Weston  v.  Jay,  1  Mad.  527.  2,  Noa.  11, 12;  and  vide  ante.  p.  895. 
?v  Ante,  p.  1372. 


« 


(1)  See  Case  v.  Abeel,  1  Paige,  630. 

(2)  The  proceedings  upon  the  Master's  certificate,  as  to  the  sufficiency  of 
an  examination,  are  substantially  the  same  as  upon  a  report  on  exceptions  to 
an  answer  for  insufficiency.    Case  v.  Abeel,  1  Paige,  630. 
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sufficient. 
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of  one  party 
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by  the  others. 

but  only 
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ined. 
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Master,  though 
not  used  by  the 
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ing. 


By  the  Court 
upon  excep- 
tions. 


Supplemental 
examination, 

to  correct 

a  mistake. 


Examination 
of  persons 
coming  in 
upon  claims. 


that  each  order  will  not  be  made  by  the  Court,  unless  upon  special 
application  (/). 

If  the  Master  certifies  the  examination  of  a  party  to  be  insuffi- 
cient, the  party  examining  may  move,  upon  the  Master's  certificate, 
for  the  costs  of,  and  occasioned  by,  the  insufficiency  of  the  exam- 
ination (m) ;  and  it  is  stated,  that  where  a  warrant  has  been  taken 
out  to  consider  the  sufficiency  of  an  examination,  and  the  Master 
is  of  opinion  that  it  is  sufficient,  the  Master  should  so  certify,  in 
order  that  the  examinant  may  apply  for  his  costs  (*). 

Copies  of  the  examination  of  a  party,  upon  interrogatories,  like 
copies  of  all  other  proceedings  before  a  Master,  may  be  taken  by 
all  parties  to  the  cause  who  are  interested  in  them  (o) ;  and  any 
party  to  the  suit  may  avail  himself  of  an  admission,  in  such  exam- 
ination, to  charge  the  party  examined  (p).  An  examination,  how- 
ever, like  an  answer,  can  only  be  made  use  of  as  evidence  against 
the  party  putting  it  in,  and  cannot  be  read  as  evidence  in  favor  of, 
or  against,  any  other  party  (q). 

It  is  to  be  observed,  that  a  party  examining  another  is  not  bound 
to  make  use  of  the  examination  before  the  Master ;  if  he  declines 
to  do  so,  however,  the  Master  may  read  it  himself  (r).  In  fact, 
the  examination  is  taken  for  the  information  of  the  Master,  and 
the  Master  is  at  liberty  to  look  at  it,  whether  read  by  the  party  ex- 
amining or  not,  for  the  purpose  of  ascertaining  the  view  taken  of 
the  case  by  the  examinant,  and  of  seeing  how  far  his  statement  is 
contradicted  or  borne  out  by  the  other  evidence  before  him.  Upon 
the  same  principle,  the  Court  will  allow  an  examination  to  be  read, 
upon  the  hearing  of  exceptions  from  the  Master's  report,  although 
it  has  not  been  made  use  of  by  the  party  exhibiting  the  interroga- 
tories before  the  Master  ($). 

It  may  be  mentioned  here,  that  where  in  an  examination  put  in 
by  two  co-executors,  it  was  stated,  that  their  receipts  had  been 
joint  j  but  it  appeared,  by  affidavit,  that  such  statement  was  made 
through  mistake  and  inadvertence,  and  that  one  of  the  executors 
had,  in  fact,  received  nothing,  liberty  was  given  to  him  to  put  in  a 
supplemental  examination  to  correct  the  mistake  (f ). 

Previously  to  the  promulgation  of  the  Orders  of  1828,  the  power 

ter,  in  favor  of  or  against  another  par- 


(0  Ante,  p.  1371. 

(m)  Hubbard  v.  Hewlett,  2  Mad. 

(n)  2  Smith,  148, 3rd  edit. 

(o)  Ante,  p.  1356 ;  Dyott  v.  An- 
derton,  3  V.  &  B.  176. 

(p)  2  Smith,  135. 

(q)  Ibid.;  vide  etiam,  Dines  v. 
Scott,  T.  &  R.  358.  If  the  evidence 
of  a  party  is  required  before  the  Mas- 


ty,  he  may  be  examined  as  a  witness, 
subject  to  the  usual  objections ;  vide 
post,  p.  1023. 

(r)  Gilbert  v.  Wetherell,2  S.  & 
8.259. 

(#)  Ibid. 

(0  Hewes  v.  Hewes,  4  Sim.  1,  as 
to  correcting  an  answer  by  supple- 
mental answer ;  vide  ante,  p.  911. 
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of  the  Master  to  examine  parties,  upon  interrogatories,  was  strictly  Examination 
confined  to  parties  to  the  record,  but  by  the  72nd  of  the  above  Or-  ^^p^,-^, 
ders,  it  is  directed,  "  That  the  Master  shall  be  at  liberty  to  exam- 
ine any  creditor  or  other  person  coming  in  to  claim  before  him, 
either  upon  written  interrogatories,  or  viva  voce,  or  in  both  modes, 
as  the  nature  of  the  case  may  appear  to  him  to  require ;  the  evi- 
dence upon  such  examination  being  taken  down  at  the  time  by  the 
Master,  or  by  the  Master's  clerk  in  his  presence,  and  preserved  in 
order  that  the  same  may  be  used  by  the  Court  if  necessary  "  (1). 

With  reference  to  this  subject,  it  is  to  be  recollected,  that  the  ^h^ties'of 
service  of  the  warrants  of  the  Master,  or  of  the  orders  of  the  Court  notices. 
upon  the  solicitor,  in  London,  by  whom  such  person  appears,  whe- 
ther such  solicitor  act  as  principal,  or  agent,  will  be  good  ser- 
vice («). 

It  may  here  be  remarked,  that  now  where  a  person  becomes  Method  of  en- 
quasi  a  party  upon  a  claim  of  this  nature,  the  method  of  enforcing  forcing  obe- 
his  obedience  to  the  order  of  the  Court  is  the  same  as  the  course   lence  y' 
of  proceeding  against  a  party  to  the  record  (z). 


Evidence. 

Where  the  Court  directs  an  inquiry  into  a  fact,  it  is  in  the  na-  Evidence  be- 
ture  of  a  new  issue  joined,  and  what  would  be  evidence  in  any  fore  Master, 
other  case  will  be  evidence  before  the  Master  (y). 

The  parties  in  the  cause  are,  therefore,  at  liberty,  in  an  inquiry 
in  the  Master's  office,  to  make  use  of  all  the  proceedings  which  are  Pleadings  in 
of  record  in  the  cause,  whether  they  be  pleadings,  such  as  bills,  the  cause, 
answers,  &c,  or  in  the  nature  of  evidence,  such  as  the  depositions 
of  witnesses,  or  affidavits  which  have  been  made  use  of  or  filed  on 
former  occasions.  The  pleadings  in  the  cause  may  be  used  before 
the  Master,  for  the  same  purposes  that  they  can  be  used  for  before 

the  Court,  viz.,  as  admissions  by  the  party  on  whose  behalf  they for  what 

are  filed.    They  cannot  be  made  use  of  as  evidence  for  or  against  purpose  evi- 
any  other  party  ;  thus,  where  the  answer  of  one  defendant,  against   ence' 
whom  the  bill  had  been  dismissed,  was  permitted  by  the  Master  to 
be  read  as  an  affidavit  against  another  defendant,  and  the  Master's 
report  was  excepted  to  on  the  ground  that  he  had  so  done,  Lord 
Langdale,  M.  R.,  allowed  the  exception  :  his  Lordship  observing, 

(«)  Ante,  p.  514.  (y)  Smith  v.  Althus,  11  Ves.  564. 

(*)  15th  Order,  1841,  ante,  p.  1277. 

(1)  This  liberty  to  examine  viva  voce,  by  the  New  York  Role  106,  extends 
to  the  examination  of  any  party.    See  ante,  1366-7,  note. 
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E  ride  nee     that  certainly  there  is  no  rale  more  distinct  as  to  evidence  than 

before  Maxtor 

'  this,  that  it  ought  not  only  to  be  evidence  in  a  matter  in  issue  be- 
tween the  parties,  but  it  ought  to  be  the  evidence  of  a  person  dis- 
interested and  giving  it  for  the  purpose  of  declaring  the  troth,  up- 
on the  occasion  on  which  it  is  adduced,  bat  thai  the  answer  is  an 
answer  which  is  put  in  to  a  bill,  is  pot  in  by  the  defendant  for  the 
purpose  of  maintaining  his  own  interest  against  that  of  the  plain- 
tiff not  for  the  purpose  of  declaring  the  truth  as  a  disinterested 
witness  between  two  other  parties  who  are  in  contest  together  (z). 
Examinations  If  the  admissions  already  made  in  the  pleadings  are  insufficient, 
M^r  the  parties  may  also,  as  we  hare  seen,  obtain  further  admissions 

from  each  other  by  exhibiting  interrogatories  under  the  direction 
of  the  Master  for  their  examination,  the  answers  to  which  inter- 
rogatories may  be  read  before  the  Master  as  evidence  against  the 
parties  by  whom  they  are  given. 
Admissions  by     The  Master  may  also  allow  any  parties  who  are  competent  for 
Se^asuT*      tDat  P111?006'  to  *dmit  ^y  given  facts  to  be  true,   and  it  is  direct- 
ed by  an  old  Order  of  the  Court,  that  if,  before  the  Master,  either 
party  by  his  counsel,  clerk,  or  solicitor,  admit  a  matter  of  fact,  the 
Master  shall  take  a  memorandum  thereof,  in  his  book  of  minutes 
or  memorandums,  and  the  party  admitting  shall,  in  his  presence, 
subscribe  such  minutes  or  memorandums;  which    subscriptions 
shall  be  conclusive  to  the  party,  on  whose  behalf  the  same  was  so 
subscribed,  so  as  the  other  side  shall  not  be  put  to  any  proof  of  the 
matter  (a), 
of  such  parties      It  is  to  be  observed,  that  the  Master  ought  to  take  the  admis- 
tent*  C°mpe~   sions  of  such  parties  only  as  are  competent  to  make  them,  and 
that  neither  infants  nor  married  women  will  be  bound  by  admis- 
sions to  their  disadvantage  (6). 
Proceedings  in      The  right  to  use  the  proceedings  in  the  cause  as  evidence  be- 
the  cause  may  fore  a  Master  upon  a  reference  before  him,  must  be  understood  to 
whether  used    he  subject  to  the  same  rules  and  restrictions  as  govern  the  admis- 
beforeornot.    sibility  of  similar  evidence  before  the  Court;  but  if  the  proceed- 
ing has  really  the  character  of  evidence  upon  the  matter  directed 
by  the  decree  to  be  inquired  into,  it  may  be  received  as  evidence 

(z)  Hoare  v.  Johnstone,  2  Keen,  pally  upon  the  point,  whether  the 

553 ;  Kemp  v.  Wade,  ib.  686 ;  vide  Master's  report  that  certain  admis- 

ante,  p.  980.  sions  were  made  before  him,  conld  be 

(a)  Prac.  Reg.  364.    The  proprie-  the  subject  of  exception;  as  to  which, 

ty  of  adhering  to  this  rule  is  exempli-  vide  Lord  Eldon's  judgment,  ibid, 
fied  by  what  took  place  in  the  East        (•)  As  to  how  far  infanta  are  bound 

India  Company  v.  Keighley,  4  Mad.  by  the  acts  of  persons  acting    for 

16,  in  which  case,  the  discussion  be-  them  in  a  suit,  vide  ante,  p.  95. 
fore  the  House  of  Lords  was  princi- 
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before  the  Master,  whether  it  was  made  use  of  at  the  hearing  or      Evidence 
..  #  v  before  Matter. 

no*  \c)9  -   *~     -^    - 

It  seems,  also,  that  the  depositions  of  witnesses  in  another  cause,  Depositions  in 
between  the  same  parties,  may  be  read  before  a  Master  without  an  an°|her  cause 
order  to  warrant  it  (d),  though,  as  we  have  seen,  such  an  order  is  order. 
necessary  to  authorize  the  reading  of  such  depositions  or  proceed- 
ings before  the  Court  at  the  hearing  (c).     In  Lubiere  v.  Genou  (/), 
however,  the  Master  of  the  Rolls  made  an  order  for  the  reading  of 
the  depositions  in  a  cross  cause,  on  an  account  before  the  Master, 
directed  in  the  original  cause ;  but  it  is  to  be  observed,  that,  in  seats  in  cross 
that  case,  a  difficulty  was  suggested,  arising  from  the  circumstance  cause,  where 
that  the  cross  bill  had  been  dismissed  (g).  biU  d"miMed- 

By  the  65th  Order  of  1828,  <'  All  affidavits  which  have  been  Affidavits  al- 
previously  made  and  read  in  Court  upon  any  proceeding  in  a  cause  [because*  'a 
or  matter,  may  be  used  before  the  Master."  be  used  before 

It  is,  however,  to  be  remarked  that,  by  this  Order,  it  is  neces*  Master, 
sary,  to  entitle  a  party  to  read  such  affidavits  before  the  Master, 
that  they  must  have  been  previously  read  in  Court.    It  is  also 
to  be  observed,  that  the   answer  of  one  defendant  cannot   be 
used  before  a  Master  as  an  affidavit  against  another  defendant  (A). 

And  here  it  is  necessary  to  call  the  practitioner's  attention  to  Affidavits  not 
the  fact,  that,  in  strict  practice,  wherever  a  reference  to  a  Master  use(!  uP°n »• 
is  directed  by  a  decree  or  decretal  order,  under  which  it  becomes  decrees"11  *' 
necessary  to  establish  facts  by  the  testimony  of  living  witnesses, 
such  testimony  ought  to  be  obtained  by  examination  of  the  wit- 
nesses, and  that  a  Master  cannot,  in  any  case,  ptoceed  upon  an  unless  by  con- 
inquiry  before  him  upon  affidavit,  unless  by  consent  of  all  parties,  8ent* 
as  the  effect  of  proceeding  upon  affidavit  is  to  deprive  the  other 
side  of  the  power  of  cross-examination  (i).    For  this  reason  it  is, 
that  the  Master  cannot,  strictly  speaking,  receive  affidavits  under 
a  decree  in  which  an  infant  is  concerned  (k).    And  where  a  ref-  In  case  of  in- 
erence  had  been  made  to  the  Master,  under  the  decree,  of  a  ques-  fant 
tion  of  legitimacy ,  and  the  Master  proceeded  upon  affidavits  ob- 
tained from  America,  Sir  J.  Leach,  V.  C,  on  a  motion  for  that 

(c)  Vide  Smith  v.  Althus,  11  Ves.        (g)  As  to  reading  depositions  in 
564  ;  for  this  reason,  where  the  proofs    cross  suits,  vide  ante,  p.  1011. 

in  a  cause  merely  go  to  charge  or  dia-  th)  Hoare  v.  Johnstone,  8  Keen, 

charge  a  party  in  a  matter  of  account,  563 ;  ante,  p.  1880. 

when  the  liability  to  account  is  ad-  (t)  Rowley  ».  Adams,  1M.&K. 

mitted,  such  proofs  are  never  read  or  545  ;  and  vide  Willan  v.  Willan,  19 

entered  as  read ;  vide  Law  v.  Hunter,  Ves.  590*3. 

1  Rnss.  101 ;  Walker  v.  Woodward,  (k)  Vide  ante,  p.  318;  bat  if  the 

ibid.  109.  infant's  solicitor  concurs  in  the  use 

(d)  Anon.  3  Atk.  524.  of  affidavits,  the  infant  will  be  bound, 

(e)  Ante,  p.  1009.  ibid. ;  vide  ante,  p.  96. 
(/)  3  Ves.  679. 
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Evidence,     purpose,  directed  the  Master  not  to  proceed  upon  the  affidavits, 
before  Master.  £  /       '    .  .      ...      A  j       u       •  *  *  i 

but  gave  the  parties  liberty,  under  the  circumstances,  to  apply  to 

the  Court,  if  by  death  or  otherwise  it  should  become  impossible 
to  obtain,  under  a  commission,  the  evidence  of  the  persons  who 
had  made  the  affidavits  (/). 

It  is  to  be  noticed  that,  under  the  51st  of  the  Orders  of  1828, 
which  has  been  before  referred  to  (m),  the  Master  is  required  at 
the  time  appointed  for  considering  the  matter  of  the  decree  or  or- 
Time  when  the  der,  amongst  other  things,  "  to  point  out  whether  the  matter  re- 
Master  may      quiring  evidence  shall  be  proved  by  affidavit  or  by  examination  of 
er  affidavits  are  witnesses ;"  and  that,  in  a  recent  case,  where  the  Master  had  not 
to  be  admitted,  at  that  time'  decided  to  adroit  affidavits,  but  afterwards  admitted 
them,  although  they  were  objected  to,  it  was  held,  upon  exceptions 
to  the  Master's  report,  that,  as  the  Master  had  omitted  to  decide, 
at  the  time  of  considering  his  decree,  whether  the  proofs  should  be 
by  affidavit  or  examination,  the  practice  remained  as  it  was  before 
the  issuing  of  the  Order,  and  that  the  exception  most  be  allow- 
ed  (»). 
Positive  as.  It  is  to  be  observed  that,  in  the  case  last  referred  to,  the  ad- 

sent  not  neces-  mission  of  the  affidavits  had  been  expressly  objected  to  by  the 
acquiescence    ^W08**6  party-     It  does  not  appear,  however,  that  a  positive  as- 
sufficient,         sent  to  reading  affidavits  is  required  ;  the  mere  circumstance 
that  a  party  has  allowed  affidavits  to  be  used  without  objecting 
to  them,  will  be  sufficient  to  prevent  his  afterwards  raising  an 
objection   to  the  Master's  report  on  the   ground  that  the  wit- 
nesses ought  to  Jiave  been  examined  upon  interrogatories  (o)  (1). 
Role  applies         The  rule  which  requires  the  examination  of  witnesses  upon  in- 
only  to  decrees  quiries  before  the  Master,  extends  only  to  decrees  or  decretal 
ders  "  orders,  —  where  the  reference  is  made  by  motion  or  petition,  in 

that  stage  of  the  cause  in  which  the  Court  proceeds  upon  affida- 

(V)  Tillotson  v.  Hargrave,  3  Mad.  ter,  at  the  time  of  considering  his  re* 

494.  port,  to  determine  upon  the  admis- 

(m)  Ante,  p.  1350.  sion  of  affidavits,  even  where  there 

(ii)  Gibbs  v.  Payne,  4  Sim.  554.  was  no  consent  by  the  other  parties. 

From  the  report  of  this  case,  it  ap-  Sed  Qiuere  t 

pears  as  if  the  Court  considered  that  (o)  Morgan  v.  Lewis,  1  lfewl.333. 

the  51st  Order  empowered  the  Mas- 

(l)  Upon  a  reference  to  a  Master  to  examine  the  defendant  on  interroga- 
tories relative  to  an  alleged  contempt,  and  to  take  such  other  proof  relative 
to  the  contempt  as  shall  be  produced  before  him  by  either  party,  the  Master 
is  not  authorized  to  receive  ex  parte  affidavits  of  witnesses,  unless  he  is  spe- 
cially directed  by  the  order  of  reference  to  receive  sach  affidavits  as  proof. 
And,  as  a  general  rule,  the  Court  will  not  allow  ex  parte  affidavits  to  be  used 
on  such  a  reference,  but  will  compel  the  parties  to  produce  and  examine 
the  witnesses  before  the  Master,  so  that  they  may  be  cross-examined  by  the 
advene  party.    Camming  v.  Waggoner,  7  Paige,  603. 
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vit,  the  Master  may,  it  is  said,  do  the  same  ( p)  ;  and  so,  when-  Evidence 
ever  the  matters  referred  to  a  Master  originate  in  a  summary  ap-  e  ore  M  r* 
plication,  as  in  petitions  in  lunacy  or  bankruptcy,  the  Master  pro- 
ceeds by  affidavit,  and  the  same  rule  applies  to  references  under 
petitions  authorized  by  particular  statutes  where  no  suits  are 
depending,  as  in  the  case  of  a  reference  upon  a  petition  under 
the  stat.  52  Geo.  III.  c.  101,  which  provides  a  summary  remedy 
by  petition  in  cases  of  abuses  of  trusts  created  for  charitable  pur- 
poses (q). 

It  is,  however,  to  be  observed,  that  where  references  are  made  Or  preliminary 
to  a  Master  upon  an  interlocutory  motion  in  the  cause,  for  pre-  Inquiries. 
Hminary  inquiries,  such  as  inquiries  into  titles  (r),  or  into  the 
amount  of  principal  or  interest  due  upon  mortgage,  under  7  Geo. 
II.  c.  20  (5),  or  under  the  General  Orders  of  the  9th  of  May, 
1639,  the  Master  has  the  same  power  to  examine  witnesses  as 
under  a  decree  (*),  and  that  he  is  bound,  in  such  cases,  by  the 
51st  Order  of  1828,  to  settle  what  course  he  will  adopt  (ti). 

By  the  66th  Order  of  1828,  it  was  ordered,  "  That  where,  upon  Affidavits  in 
an  inquiry  before  the  Master,  affidavits  are  received,  then  no  affi-  ^P^- 
davit  in  reply  shall  be  read,  except  as  to  new  matter,  which  may  be 
stated  in  the  affidavits  in  answer  ;  nor  shall  any  further  affidavits 
be  read,  unless  specially  required  by  the  Master." 

And  by  the  67th  of  the  same  Orders,  "  The  Master  shall  not  No  affidavits 

receive  further  evidence  as  to  any  matter  depending  before  him,  after  wan^nt 
a      •       •       i_.  ...  „  '  on  preparing 

after  issuing  his  warrant  on  preparing  his  report.  report. 

All  persons  who  are  competent  to  be  examined  as  witnesses  in  Witnesses  pre- 

a  cause  before  the  hearing,  are  competent  to  give  evidence  before  yio*jB.lv  ^am" 

the  Master,  upon  inquiries  directed  by  the  decree,  subject,  how-  cause, 

ever,  to  this  distinction,  that  witnesses  who  have  been  examined 

in  the  cause,  cannot  be  examined  before  the  Master,  on  behalf  of 

the  same  party,  without  an  application  to  the  Court  for  leave  to 

examine  them,  but  as  to  persons  who  were  not  witnesses,  they 

may  be  examined  without  such  leave   (z),  and  that  although  the 

same  matter  was  in  issue,  and  might  have  been,  though  it  was  not, 

proved  before  the  decree  (y). 

(p)  Sonnet  v.  Powell,  Seton  on  settle  whether  he  shall  proceed  by 

Decrees,  22.  examination  or  by  affidavit  in    all 

(q)  Ex  parte  Greenhouse,  1  Swan,  references  to  him,  whether  by  de- 

60.  crees  decretal,  or  interlocutory  order, 

(r)  Ante,  p.  1196.  or  order  under  summary  proceeding  ? 

(s)  Ibid.  1107.  (z)  Smith  v.  Althus,  11  Ves,  564  ; 

(1)  Order  V.  ante,  p.  1198.  Hough  v.  Williams,  3  Bro.  C.  C.  190 

(u)  Woodroffe  v.  Titterton,  8  Sim.  (y)    O'Neil  v.  Ham  ill,  1   Hogan, 

238.     Qturre,  whether  the  51st  Or-  183. 
der,  1823,  gives  the  Master  power  to 
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Evidence  So  also  a  witness,  who  has  been  examined  on  behalf  of  one 

^^L^^J;'  party,  may  be  examined  by  the  other  side,  after  decree,  without  an 

May  be  exam-  order  (z) ;  but  if  he  has  been  cross-examined  as  to    any  subject 

med  for  the      other  than  that  concerning  which  he  was  examined  in  chief,  an 
other  side.  B  ' 

order  will  be  necessary  to  enable  him  to  be  examined  before  the 

Master  (a). 
Reasons  why       The  rule  above  stated,  which  requires  a  previous  order  of  the 
in^nera/be    Court  for  the  examination  of  a  witness  before  the  Master,  is  found- 
reezamined      ed  upon  the  same  reason  which  requires  a  special  order  of  the 

before  Master   Court  to  authorize  a  re-examination  of  a  witness  before  the  hear- 
without  order. 

ing  (6),  viz.,  the  danger  of  perjury  which  would  be  incurred  by 

a  witness  deposing  a  second  time  to  the  same  fact,  that  after  having 
seen  where  the  cause  pinches,  and  how  his  testimony  bore  upon 
it,  and  the  anxiety  which  the  Court  therefore  feels  to  prevent  im- 
proper tampering  with  witnesses,  and  inducing  them  to  retract,  or 
contradict,  or  explain  away  what  they  have  stated  in  their  former 
examination  upon  a  second  (c). 
Upon  order  for      For  the  same  reason,  also,  the  Court,  although  it  will  generally 
re-eiamina-      grant  leave  for  the  re-examination  before  the  Master  of  a  witness 
^atoriesVet0-"     aheady  examined,  will  put  the  party  under  the  terms  of  having 
tied  by  the       the  interrogatories  approved  and  settled  by  the  Master,  who,  in  so 
1  Mter-  doing,  will  take  care  that  the  same  witness  is  not  a  second  time 

Whether  the     examined  to  the  same  facts  (d).      It  was  said  by  Sir  J.  Leach, 
order  should     M.  R.,  in  Rowley  v.  Adams  (e),  that  an  order  for  the  examination, 
Master  not  to  before  the  Master,  of  a  witness,  who  has  been  previously  examin- 
re-examine  to  ed  in  the  cause,  is  in  general  accompanied  with  a  direction,  that 
same  acts.       ^  ^^j  nQt  ^e  examine(i  to  my  points  with  respect  to  which  he 
has  been  previously  examined;  but  in  Vaughan  v.  Lloyd  (/), 
which  has  been  before  referred  to,  Lord  Thurlow  refused  to  insert 
any  such  direction  in  the  order,  and  expressed  a  doubt  whether 
the  order  in  Browning  v.  Barton  (g),  in  which  such  a  direction 
had  been  given  was  proper.       His  Lordship,  in   support  of  his 
opinion  said,  "  Suppose  the  witness  had  been  examined  in  the 
cause  on  a  mere  general  interrogatory,  under  which  he  might 
have  deposed  to  the  point  required,  but  did  not,  and  a  more  par- 
ticular  interrogatory  was  exhibited  to  get  at  his  testimony,  I 
should  think  the  Master  would  do  right  in  admitting  it      This 
matter  is,  therefore,  to  be  judged  of  by  the  Master,  and,  if  his 

(x)  Melford  v.  Peters,  8  Sim.  630.    Whitaker  «.  Wright,  2  Hare,  381. 

(a)  England  v.  Downs,  6  Beav.        («)  1  M.  &  K.  545. 
281.  (/)  Ubi  supra. 

(b)  Vaughan  v.  Lloyd,  1  Cox,  312.        (k)  2  Dick.  508;  cited  1  Bro.  C 


(c)  Vide  ante,  p.  1149.  C.  388,  sub  nomine,  Browning  «.  Bar- 

(d)  Vaughan  v.  Lloyd,  1  Cox,  312 ;    ker,  8.  C. 
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judgment  is  erroneous,  you  may  then  come  here  to  have  it  recti-  t  Evidence 
t    i..  *.i        *     ,    ,.  ,  ,  *  L    ^  before  Master, 

tied     (a).     And  this  appears  to  be  now  the  practice  of  the  Court,  v^-^-^x 

But  though  the  Master  may  not  be  positively  restricted,  by  the 
Order  not  to  examine  the  witness  as  to  points  upon  which  he  has 
been  before  examined,  he  is  nevertheless  bound,  in  settling  the 
interrogatories,  to  take  care  that  they  do  not  extend  to  matter  em- 
braced in  his  previous  examination  (t),  unless  he  is  expressly  di- 
rected to  examine  as  to  such  matters.  < 

And  it  seems,  in  general,  that  the  Court  will  not,  by  its  order,  Cases  in  which 
sanction  the  Master  in  examining  a  witness  already  examined  in  Court  will  per- 
the  cause,  as  to  matters  upon  which  he  has  been  before  examined  ation  ^  game  " 
(&),  unless  in  cases  where  the  first  examination  has  failed  acciden-  facts, 
tally,  and  without  fraud,  by  reason  of  his  having  been  then  incom- 
petent, as  in  Sandford  v. (/),  in  which  case  a  witness  had 

given  evidence  under  a  release  executed  by  him,  which,  by  mere 
accident,  did  not  cover  a  very  small  debt  due  to  him,  in  respect 
of  which  he  was  interested  at  the  time  of  his  examination,  and 
was,  therefore,  then  incompetent ;  and  the  Court  made  an  order 
for  his  re-examination  before  the  Master,  upon  the  same  point  (tn), 
the  interrogatories  to  be  settled  by  the  Master  (n). 

The  rule  restricting  the  second  examination  of  witnesses  to  Witness  re- 
points  upon  which  they  have  not  previously  been  examined,  was  examined  v™a 
further  extended  by  Sir  John  Leach,  M.  R.,  in  Rowley  v.  Adams,  subject  of  his 
(o),  who  allowed  a  witness,  who  had  been  examined  in  the  cause,  f°«ner  exam- 
and  had  afterwards  made  an  affidavit  in  support  of  a  state  of 
facts  before  the  Master,  to  be  examined  vica  voce  before  the  Mas- 
ter, upon  the  subject  of  his  affidavit. 

When  the  reason  upon  which  the  rule  requiring  an  order  of  the  Witness  who 
Court  for  the  re-examination  of  a  witness  before  a  Master,  who  n"  "*J 'LxS'b- 
has  been  already  examined  in  the  cause,  does  not  exist,  the  rule  fts,  may  be  re- 
need  not  be  observed ;  thus,  when  the  witness  has  been  examin-  e«mined 

without  order, 
ed  only  to  prove  exhibits  at  the  hearing,  he  may  be  examined  on 

(h)  In  Earl  v.  Pick  in,  1  R.  &  M.  and  practice  of  the  Court,  and  would 

547,  the  Lord  Chancellor,  instead  of  be  pregnant  with  consequences  most 

directing  an  issue,  sent  the  case  to  dangerous  to  justice,  and  the  Lord 

the  Master,  directing  that  the  Master  Chancellor  ultimately  ordered  that 

should  be  at  liberty  to  examine  witnes-  the  decree  should  be  varied,  by  di- 

ses  already  examined,  and  to  the  same  recting  an  issue. 

points ;  but  the  cause  was  afterwards        (i)  Sandford  v. ,  1  Ves.  J.  398. 

brought  on  upon  a  motion  to  vary  the  (k)  Earl  v.  Picken,  1  R.  &.  M.  547. 

minutes,  by  striking  out  that  direc-  (I)  Ubi  supra ;  3  Bro.  C.  C.  370, 

tion  in  the  decree,  and  substituting  a  S.  C. ;  2  Dick.  750,  S.  C. 

direction  for  an  issue.    This  applica-  (wi)  Vide  etiam,  Callow  v.  Mince, 

tion  was  supported  on  the  ground  2  Vera.  472. 

that  the  direction  in  the  decree,  as  (n)  1  Ves.  400. 

to  the  examination  of  witnesses,  was  (o)  1  M.  &.  K.  543. 
a  violation  of  the  settled  principles 
116# 
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Evidence     interrogatories  before  the  Master,  to  prove  other  exhibits  without 
before  Master.  . e.       .       .    v  »       r 

v.^-v-^^   a  special  order  (p). 

If  witness  al-  If  a  witness  who  has  been  examined  in  the  cause  is  afterwards 
inedure^ex-  exam*ne^>  Dv  tne  same  P^ty*  before  the  Master,  without  an  order, 
amined  before  the  opposite  party  may  obtain  an  order  to  suppress  the  depositions 
Master,  hie  f0T  irregularity  (q) ;  sucn  order,  however,  will,  if  the  circumstan- 
may  be  sup-  oes  justify  it,  be  made  without  prejudice  to  any  application  for 
pressed.  the  reexamination  of  the  same  witness. 

Where  upon         ln  Greenaway  r.  Adams  (r),  where  witnesses  had  been  re-ex- 
points^Master  amined  before  the  Master  without  an  order,  but  upon  different 
was  permitted  points  from  those  upon  which  they  were  examined  before,  an  order 
them06*76         was  mac*e» tnat  t*6  Master  might  receive  the  depositions  in  evi- 
dence.   It  is  to  be  observed,  however,  that  the  application  for  the 
order  was  made  by  the  direction  of  the  Master,  and  was  not  op- 
posed ;  and  that  Lord  El  don  directed    that  the  fact  should  be 
specially  stated,  that  notice  of  the  application  had  been  given, 
and  no  objection  made. 
Cross-eiamin-      When  leave  has  been  obtained  by  one  side  to  re-examine  before 

ation  of  for.  the  Master  a  witness  previously  examined  in  the  cause,  if  the 
raer  witness.         .  .,.,.  „  ....  ,,         \ 

other  side  is  desirous  of  cross-examining  him,  and  has  also  pre- 
viously examined  the  witness,  an  order  from  the  Court  will  be 
necessary  to  sanction  the  cross-examination  (s). 
Examination        With  respect  to  the  power,  which  one  party  to  the  record  has 
.  of  parties  as     to  examine  another  party  as  a  witness  before  the  Master,  it  is  to 

WltDGUM 

de    nds  u  on  ^  0D8erve<** tnat  tne  admissibility  of  a  party,  as  a  witness,  de- 

the  same  rules  pends  upon  the  same  rules  and  principles  as  the  admissibility  of 

as  the  ezamin-  parties  to  be  witnesses  before  hearing ;  for  information  upon  this 

before  decree.  P*rt  of  the  subject,  therefore,  the  reader  is  referred  to  a  former 

part  of  the  present  work  (r) ;  it  may,  however,  be  noticed,  that 

the  rule  which  has  been  there  stated,  that  a  plaintiff  cannot  be 

examined  by  a  defendant  without  his  consent  («),  appears  to  have 

been  departed  from,  in  Hougham  t>.  Sandys  (x),  where  the  Court 

Exception  in    gave  permission  to  the  defendants  to  examine  one  of  the  plaintiff's 

plaintiff,  or       **  *  witness,  upon  the  certificate  of  the  Master,  that  the  exami- 

mere  trustee*    nation  would  be  necessary  for  the  better  prosecuting  the  inquiries ; 

but  it  is  to  be  remarked,  that  the  plaintiffs  were  mere  trustees  of 

a  sum  of  money,  and  had  filed  the  bill  to  ascertain  the  rights  of 

the  defendants  in  the  same,  and  that,  consequently,  there  being 

(p)  Courtenay  «.  Hoakins,2  Russ.        (*)  Whitaker  v.  Wright,  3  Hue, 

(0)  Smith  v.  Graham.  2  Swanst.        (t)  Ante,  p.  1030. 
264!  («)  Ibid, 

(r)  13  Ves.  360.  (z)  2  S.  A  S.  221. 
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no  doubt  about  the  liability  of  the  plaintiffs  to  the  payment  of    Evidence. 
the  money,  which  was  admitted,  and  the  costs  of  suit  being  paya-  y^JL^LJ 
ble  out  of  the  fund,  the  reasons  which  prevent  the  examination 
of  a  plaintiff,  as  a  witness  in  ordinary  cases,  did  not,  in  that  case, 
exist. 

In  order  to  'authorize  the  examination  of  a  party,  who  has  not  Previous  or- 
been  before  examined  before  a  Master  under  a  decree,  the  same 
order  must  be  obtained  as  is  necessary  to  authorize  the  examina- 
tion of  a  party  before  the  hearing  (y). 

In  Franklyn  o.  Colquhoun  («),  Lord  Eldon  said  he  had  always  May  be  ob- 
thought,  that  a  motion  for  one  defendant  to  examine  another,  was  JJJ^J  M 
not  a  motion  of  course,  after  a  decree ;  but  in  Van  v.  Corpe  (a), 
Sir  J.  Leach,  M.  R.,  after  having  conferred  with  the  Registrar, 
aaid,  it  appeared  to  be  the  practice  of  the  Court  that  such  an 
order  might  be  obtained,  as  of  course,  after  a  decree,  saving  just 
exceptions ;  his  Honor's  decision  was  afterwards  confirmed  by  the 
certificates  of  the  Secretaries  to  the  Master  of  the  Rolls,  and  of 
the  Registrars  and  Six  Clerks,  and  has  since  received  the  sanction 
of  Lord  Langdale,  M.  R.,  in  Paris  v.  Hughes  (b). 

This  rule,  however,  will  not  apply  where  the  party  has  been  Examination 
previously  examined  as  a  witness,  in  which  case  a  special  applica-  of  P**'68- 
tion  will  be  necessary,  as  in  other  cases,  and  the  Master  will  be 
directed  to  settle  the  interrogatories  for  the  purpose  of  precluding 
the  re-examination  of  the  party  to  matters  as  to  which  he  has  been 
before  examined  (c). 

The  examination  of  witnesses  before  a  Master  is  effected,  either  Method  of  ex- 
by  exhibiting  interrogatories,  or  by  viva  voce  questions,  addressed  J^JJe^Lfbro 
to  the  witness  himself  in  the  Master's  presence.      The  former  Master. 
method  is  the  old  practice ;   the  latter  was  introduced  by  the 
Orders  of  1828  (<*).    By  the  69th  of  these  Orders,  "  The  Master 
shall  have  power,  at  his  discretion,  to  examine  any  witness  viva 
voce ;    and  in  such  case,  the  subpoena  for  the  attendance  of  the 
witness  shall,  upon  a  note  from  the  Master,  be  issued  at  the  Sub- 
poena Office ;    and  that  the  evidence  upon  such  viva  voce  exami- 
nation  shall   be  taken  down  by  the  Master  or  by  the  Master's 
clerk,  in  his  presence,  and  preserved   in  the  Master's  office,  in 
order  that  the  same  may  be  used  by  the  Court,  if  necessary." 

By  the  72nd  of  the  same  Orders,  "  The  Master  shall  be  at  lib- 
erty to  examine  any  creditor  or  other  person  coming  in  to  claim 

(y)  Ante,  p.  1044.  (c)  1  Keen,  1 ;  and  vide  Puroell  v. 

(z)  16  Vea.  218.  M'Namara,  17  Vea.  434. 

(a)  3M.&K.  278.  (<Q  69th  and  72nd  Orders,  1828. 
(*)  1  Keen,  1. 
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before  him,  either  upon  written  interrogatories  or  viva  voce,  or  in 
both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 
require." 

When  a  party  wishes  to  examine  a  witness  before  the  Master, 
upon  interrogatories,  he  must  have  the  interrogatories  prepared  in 
the  same  way  as  interrogatories  for  the  examination  of  witnesses 
in  the  cause  (e).  They  must  be  signed  by  counsel,  and  when 
prepared,  they  must  be  engrossed  upon  parchment,  and  brought 
into  the  Master's  office ;  they  are  not,  however,  as  in  the  case  of 
interrogatories,  for  the  examination  of  parties  under  the  directions 
of  the  decree,  settled  by  the  Master,  unless  where  they  are  di- 
rected to  be  so  settled  by  the  order  of  the  Court,  as  in  the  case  of 
witnesses  to  be  examined,  who  have  been  before  examined  in  the 
cause  (/).  If  they  are  directed  to  be  settled  by  the  Master,  the 
Master  must  sign  his  allowance  of  them  in  the  same  manner  as 
he  signs  interrogatories  for  the  examination  of  parties  (g).  If 
they  are  not  to  be  settled  by  the  Master,  he  merely  marks  them  as 
brought  into  his  office. 

It  seems  that  the  reception  of  interrogatories  for  the  examina- 
tion, before  the  Master,  of  witnesses  who  are  not  parties  to  the 
record,  or  who  have  not  been  previously  examined  in  the  cause,  is 
not,  like  the  examination  of  parties,  a  matter  in  the  discretion  of 
the  Master,  but  that  he  is  bound  to  receive  interrogatories  from 
the  parties  tendering  them,  and  that  the  circumstance  that  the 
facts,  to  prove  which  they  are  tendered,  were  in  issue,  and  might 
have  been  proved  in  the  cause,  is  not  a  sufficient  reason  for  reject- 
ing them  (k). 

If  the  Master  refuse  to  receive  interrogatories  for  the  examina- 
tion of  witnesses,  the  proper  course  seems  to  be  to  apply  to  the 
Court,  by  motion,  that  he  may  be  directed  to  receive  them  (•). 
In  Willan  v.  Willan  (&),  however,  the  Lord  Chancellor  ordered 
the  application  to  stand  over,  at  the  same  time  directing  that  a  pe- 
tition should  be  presented,  stating  the  particular  circumstances, 
and  the  dates. 

But,  although  a  Master  is  bound  to  permit  the  examination  of 
any  witnesses  before  him,  who  have  not  before  been  examined,  it 
is  to  be  understood  that  he  is  only  obliged  to  do  so  when  the  ex- 
amination is  proposed  to  be  taken  at  a  proper  period  of  the  in- 
vestigation before  him ;  he  cannot  receive  them  after  other  wit- 


(e)  Ante,  p.  1046-7. 

(/)  Ibid.  1140 ;  3  Bro.  C.  C.  190. 

(jr)  2  Smith,  151. 

(A)  Hough  v.  Williams,  2  Smith, 


151. 

(t)  Ibid. ;   see  however  Forbes  v. 
Peacock,  12  Sim.  535. 

(A)  Cooper,  291 ;  19  Ves.  590,  S.  C. 
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nesses  have  been  examined  and  publication  passed,  without  a  spe-      Evidence 
cial  order  of  the  Court  (Z),  which  will  only  be  made  upon  sur-  \^^^ 

prise  (m),  or  under  the  same  circumstances  as  will  induce  the unless 

Court  to  make  such  an  order  after  publication  has  passe^  before  °P?n  8Pecial 
hearing  (»). 

It  may  be  observed  here,  that  according  to  the  ordinary  course  Examination 
of  practice,  the  party  intending  to  examine  witnesses  ought,  pre-  should  be  pre- 
viously to  bringing  in  his  interrogatories,  to  carry  into  the  Mas-  ^^  0f ^facts. 
ter's  office  a  state  of  facts,  detailing  the  circumstances  which  he 
intends  to  prove.     This  is  necessary,  in  order  to  enable  the  oppo- 
site party  to  cross-examine  the  witnesses,  and  to  know  what  evi- 
dence it  will  be  necessary  for  him  to  adduce  to  support  his  own 
case ;  and  it  seems  that  the  examination  of  witnesses  taken  before 
such  a  state  of  facts  has  been  brought  in,  would  be  irregular  (o). 

In  general,  the  state  of  facts  should  be  brought  in  by  the  party by  whom 

supporting  the  affirmative,  but  this  is  a  rule  of  convenience,  and  a  to  be  brought 
state  of  facts  may  be  brought  in  tendering  a  negative  issue,  upon  ™ ' 
which  it  will  be  competent,  to  the  party  bringing  it  in,  to  examine  0f  facts, 
witnesses  in  support  of  his  negative  statement  (/>).    It  seems, 
however,  that,  in  such  a  case,  the  other  party  can  only  cross-ex- 
amine the  witnesses ;  he  cannot,  regularly,  adduce  evidence  in 
support  of  the  affirmative  proposition,  without  bringing  in  a  count* 
er-state  of  facts;  but  in  Willan  v.  Will  an  (q),  where  he  omitted  Objection  to 
to  do  so,  and  the  plaintiff  (who  was  the  party  bringing  in  the  neg-  ^JjJo™  now 
ative  state  of  facts,)  had  examined  the  defendant  upon  interroga-  waived, 
tories  before  the  Master,  putting  every  question  that  would  bring 
out  complete  information  as  to  the  nature  and  extent  of  his  claim, 
and  how  he  was  entitled  to  have  it  allowed,  &c,  and  had  gone 
on  to  the  examination  of  witnesses  to  support  his  negative  state  of 
facts,  and  had  permitted  the  defendant  to  examine  his  own  wit- 
nesses, to  prove  the  affirmative,  without  objecting  that  he  had  not 
brought  in  a  counter-fitate  of  facts ;  Lord  Eldon  held,  that  the  con-  Waiver  of  ex- 
duct  of  the  plaintiff  amounted  to  a  waiver  of  the  objection,  arising  SJ^Jt011 
from  there  being  no  state  of  facts  previous  to  the  examination  of  vious  state  of 
the  defendant's  witnesses.    The  same  view  was  afterwards  taken  facta- 
of  the  practice  by  the  Vice-Chancellor  inTrezevant  v.  Frazer  (r). 
In  that  case,  under  a  decree  directing  an  inquiry  into  the  out- 
standing estate  of  an  intestate,  the  plaintiffs  carried  in  a  state  of 
facts,  charging  that  certain  sums  of  money  had  been  lent  by  the 

(0  Ibid.  590;  Cooper,  291,  S.  C. 

(m)  Ibid.  (p)  Ibid. 

(n)  Ante,  p.  1157.  (a)  19  Ves.  590. 

(o)  Vide  Willan  v.  Willan.  19  Ves.  (r)  MS8.  V.  C.  7th  Aug.  1833. 
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intestate  to  one  of  the  next  of  kin,  who  was  a  defendant  in  the 
cause,  and  were  outstanding  in  his  hands,  and  examined  the  de- 
fendant upon  interrogatories,  who,  in  his  examination,  set  up  a 
case,  showing  that  the  monies  alleged  to  be  lent  had  been  given 
to  him  by  the  intestate,  which  he  offered  to  prove  by  a  variety  of 
documents,  which  he  set  out ;  whereupon  the  plaintiffs  amended 
their  examination,  by  charging  that  the  alleged  documents  were 
forgeries,  and  proceeded  to  examine  witnesses,  in  support  of  their 
state  of  facts,  and  the  defendant  also  examined  witnesses,  without 
bringing  in  a  counter-state  of  facts.  Upon  a  petition  to  suppress 
the  defendant's  depositions,  on  the  ground  of  irregularity,  because 
there  had  had  been  no  counter-state  of  facts  on  his  part,  the  Vice- 
Chancellor  held,  that  the  examination  of  the  defendant  was  a 
sufficient  notice  to  the  plaintiffs  of  the  case  intended  to  be  proved 
by  the  defendant,  and  that  the  plaintiffs  had  waived  their  right  to 
object  to  the  defendant's  evidence,  by  their  acquiescence  in  his 
examination  of  witnesses. 

The  depositions  of  witnesses,  examined  upon  interrogatories, 
under  a  reference  to  a  Master,  may,  when  the  witnesses  reside  in 
London,  or  within  twenty  miles  of  it,  be  taken  either  by  the  Ex- 
aminer or  by  the  Master ;  where  they  reside  above  twenty  miles 
from  London,  they  must  be  taken  by  commission.  In  either  case, 
their  attendance,  for  the  purpose  of  examination,  may  be  com- 
pelled by  subpoena,  which  is  in  the  same  form  as  the  ordinary 
subpatna  ad  testificandum  (s),  and  must  be  sued  out,  served,  and 
enforced  in  the  same  manner. 

In  strictness,  the  examination  of  witnesses,  after  a  decree,  upon 
interrogatories,  ought  to  be  taken  by  one  of  the  examiners  of  the 
Court,  who  formerly  examined  all  such  witnesses  as  the  Master 
thought  necessary,  unless  the  Master  certified  that  a  commission 
was  requisite  (f).  A  practice,  however,  has  grown  up,  which  au- 
thorizes the  examination  of  witnesses,  upon  interrogatories,  in  the 
Master's  office,  by  the  Master  himself.  This  practice  originated 
with  a  custom,  which  appears  to  have  prevailed,  of  inserting  in 
the  decree  a  direction  that  the  Master  should  be  armed  with  a 
commission  to  examine  witnesses,  and  to  direct  a  commission  into 
the  country,  if  he  thought  fit  (it).  How  it  came  that  such  a  di- 
rection was  inserted  in  the  decrees  of  this  Court,  does  not  appear  ; 
but  it  seems,  that  it  was  not  of  course,  though  it  was  always  in- 
serted, if  desired  (x).    The  practice,  however,  appears  to  have 


(s)  Ante,  p.  1054,  vide  Ord.  1845. 
(t)  Parkinson  v.  Ingram,  3  Ves. 


*  (tt)  Ibid. ;  Seton  on  Decrees,  IS. 
(x)  Parkinson  v.  Ingram,  3  Ves. 
607. 
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given  rise  to  differences  between  the  Masters  and  the  Six  Clerks,  Evidence 
and  Examiners  of  the  Court,  about  the  right  of  taking  and  keep- 
ing such  examinations,  and  to  whom  the  commissions  and  the 
depositions  thereby  taken  should  be  returned,  &c,  in  consequence 
of  which,  an  Order  was  made,  dated  the  27th  February,  1667  (y), 
whereby  it  was  directed,  that  if,  upon  any  reference,  the  Master 
should  find  any  particular  points  or  circumstances  needful  to  be 
proved,  to  ground  his  report  upon,  which  were  not  fully  proved, 
nor  could  be  examined  to,  before  the  hearing  of  the  cause,  he 
should  then  direct  the  parties  to  draw  interrogatories  to  such 
points  or  circumstances  only,  and  examine  thereupon,  in  Court,  by 
the  Examiners,  if  the  witnesses  shall  be  or  reside  within  ten  miles  of 
London,  as  by  the  rules  of  the  Court  they  ought  to  do ;  but  that, 
if  further  off,  and  the  parties  desired  it,  he  might  direct  a  com- 
mission into  the  country,  which  was  to  be  made  out  by  the  Six 
Clerks,  and  which  said  commission  and  the  depositions  thereby 
taken,  were  to  be  returned,  unopened,  to  the  respective  Six 
Clerks,  who  ought  to  have  the  keeping  thereof,  and  publication 
was  to  pass  according  to  the  course  of  the  Court  in  such  cases. 
And  it  was  declared,  that  all  other  examinations  in  the  Court,  for 
the  future,  not  taken  and  kept  of  record  by  the  Six  Clerks  or  Ex- 
aminer as  aforesaid,  should  from  thenceforth  be  void,  and  should 
not  be  admitted  to  ground  any  report,  or  otherwise  made  use  of 
in  any  proceedings  in  this  Court,  or  at  Law. 

The  above  Order,  however,  does  not  appear  to  have  been  ob- 
served (2),  and  we  find  the  practice  of  examining  witnesses,  in 
the  Master's  office,  expressly  sanctioned  by  another  Order  dated 
the  23rd  June,  1667  (a),  which  appears  to  have  been  promul- 
gated to  prevent  the  Master's  clerks  from  examining  the  wit- 
nesses, and  enjoining  "that  every  Master  himself  shall  examine 
all  witnesses  upon  every  item  of  any  interrogatory  or  interrogato- 
ries as  shall  be  exhibited  before  him."  It  is  obvious,  from  this 
Order,  that  it  was  then  the  practice  of  the  Master  to  examine ; 
and  in  Parkinson  v.  Ingram,  before  referred  to,  the  Lord  Chan- 
cellor said,  he  found,  by  every  person  he  had  talked  to  on  the  sub- 
ject, that  it  was  quite  settled  that  the  Master,  whenever  any  sub- 
ject occurs  in  which  he  wishes  to  have  the  examination  of  a 
witness,  takes  the  examination  of  the  witness,  and  that  there  is  a 

(y)  Beames's  Ord.218.  Parkinson  v.  Ingram,  3  Ves.604,  un- 

(2)  Parkinson  v.  Ingram,  ubi  sap.  der  the  description  of  an  Order  made 

(a)  Beames's  Ord.  285.    This  ap-  the  23rd  June,  3  &  4  James  II. 
pears  to  be  the  Order  alluded  to  in 
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ETidence     subpoena  (6) ;  and  the  Master  of  the  Rolls,  who  assisted  the  Lord 
before  Matter.  _.  *       „       .       .  A   .     ,       -  ,      .  •   • . 

K^^-^f+^s  Chancellor  in  that  case,  stated,  that  he  concurred  with  him,  that 

the  Master,  if  he  thinks  fit,  may  examine  a  witness  after  a  decree. 

Master  may         jt  lB  c|ear  therefore,  that  the  Master  has  it  in  his  power  to  ex- 

examine  wit-  .        _        ;  , .        ,*  .-,       ,.  ,  • 

nesaea  himself,  amine  the  witnesses  himself,  if  he  thinks  proper  to  do  so,  although 

which  must      the  practice  of  inserting  such  a  power  in  the  decree,  has  been 
MuteHiim-  *  omitted,  in  this  Court,  for  above  a  century  (e).    The  examination 
•elf,  and  not  by  0f  witnesses  upon  interrogatories,  by  the  Master  himself,  appears, 
10  c  er  '         however,  to  be  of  rare  occurrence  (d) ;  and  when  the  Master  does 
think  it  right  to  adopt  this  course,  he  is  bound  to  examine  all  the 
witnesses  himself,  and  he  must  not  permit  the  examination  to  be 
taken  by  his  clerk  (t).    He  must  also  examine  the  witnesses  upon 
every  item  of  every  interrogatory  that  is  exhibited  before  him  (/), 
in  the  same  manner  as  the  Examiner ;  the  depositions  should  also 
be  kept  by  him,  and  are  not  to  be  made  known  to  the  parties  till 
the  conclusion,  t.  e.  the  publication  (g). 
Examination        When  the  witnesses  are  to  be  examined  by  the  Examiner,  the 
by  the  Exam-  interrogatories  having  been  marked  by  the  Master,  are  to  be  filed 
in  the  Examiner's  Office,  and  the  same  course  of  proceeding  will 
there  be  pursued,  as  in  the  ordinary  examination  of  witnesses  be- 
fore decree  (A). 
By  commission     ^ tne  witnesses,  or  any  of  them,  reside  above  twenty  miJes  from 
in  the  country.  London,  they  may  be  examined  by  commission.     Such  commis- 
sion, however,  can  only  be  obtained  upon  the  Master's  certificate, 
that  it  is  necessary  (•) ;  but  it  seems  that  the  Master's  certificate 
is  all  that  is  requisite  to  obtain  an  order  for  a  commission  either 
abroad  or  in  this  country  (k) ;  and  if  issued  without  such  certifi- 
cate, it  will  be  irregular  (/).    It  seems  that  an  exception  does  not 
lie  to  this  certificate,  but  that,  if  it  is  improperly  granted,  a  mo- 
tion may  be  made  to  discharge  the  order  for  the  commission  (si). 
The  order  is  made,  as  of  course,  upon  motion,  or  petition  at  the 
Rolls,  upon  production  of  the  Master's  certificate,  and  the  commis- 

(b)  In  Parkinson  v.  Ingram,  it  is  (e)  Parkinson  v.  Ingram,  obi  sup. 
stated,  that  the  snbposna  for  the  ex-  (/)  Beames's  Ord.  £85. 
amination  of  a  witness,  before  the  (i)  Willan  ».  WiUan,  19  Vem.  593. 
Master,  is  the  same  subpoena  as  to  (X)  Ante,  p.  1053. 

come  before  the  Examiner,  but  that  (%)  Parkinson   «.  Ingram,  3  Ve*j. 

it  is  oddlj  expressed,  being  in  the  60*. 

same  form  as  a  subpeena  to  answer  a  (k)  Bamfbrd  v.  Bamford,  2  Hare, 

bill,  bat  that  the  label  expresses  its  642. 

purpose.    A  more  accurate  form  of  (I)  Bearcroft  v.  Berkeley,  2  Cox, 

aubpGBna  is  now,  however,  pointed  103. 

oat  by  the  Order  of  1845.    Supra.  (m)  Chaffen  v.  Wills,  1  Dick.  397 ; 

(c)  Sandford  «.  Biddulph,  9  Yes.  sed  vide  Chennell  v.  Martin,  4  Km. 
36.  342;  and  post,  as  to  exceptions  to  the 

(d)  Handley   t>.  Billinge,  1  Sim.  Master's  report. 
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sion  is  sued  out,  in  the  same  manner  as  commissions  for  the  exam-     Evidence 
ination  of  witnesses  before  decree  (n).  before^Mastw. 

The  depositions  of  the  witnesses,  when  taken  by  the  Examiner,  By  whom  the 
are  kept  of  record  in  the  Examiner's  Office ;  when  taken  by  com-  ^^e°^8  are 
mission,  they  are  kept  of  record  by  the  Record  and  Writ  Clerks  (o) ; 
as  to  the  depositions  taken  before  the  Masters,  in  their  office,  their 
habit  is  to  keep  them  there  (p). 

It  is  stated  by  the  certificate  of  the  Six  Clerks,  mentioned  in  Publication, 
Handley  v.  Billinge  (q),  that  where  witnesses  are  examined  after 
a  decree  by  the  Examiner,  or  by  commission,  an  order  must  be  ob- 
tained for  their  publication,  unless  it  is  passed  by  consent  and  an 
order  was  made  by  the  Court  upon  that  statement  of  the  practice. 
It  appears,  however,  that  publication  may  also  pass  by  warrant,  and  ~77^y °TdeT 
that,  when  all  the  witnesses  have  been  examined,  the  Master  will 
appoint  a  day  for  passing  publication,  by  a  warrant  taken  out  and by  war- 
served  upon  the  respective  solicitors,  and  also  upon  the  Examiner, Imn  ' 
underwritten,  to  "  pass  publication  of  the  depositions  taken  by  the 
Examiner,"  after  which,  office  copies  of  the  depositions  will  be  de- 
livered out  (r). 

Some  doubt  appears  to  have  been  entertained  whether,  in  cases  Where  exam- 
where  witnesses  are  examined  by  the  Master  himself,  any  formal  jJaJ^™  JJ[^y  lf 
publication  takes  place  (s) ;  but  from  the  certificate  of  the  Six 
Clerks,  in  Handley  v.  Billinge  (*),  above  referred  to,  it  appears, 
that  when  witnesses  are  examined  by  the  Master,  publication  pass- 
es by  his  warrant. 

If  it  should  be  necessary  to  enlarge  publication,  warrants  must,  How  enlarged, 
before  publication  has  actually  passed,  be  taken  out  and  served  up- 
on the  adverse  solicitor,  and  also  upon  the  Examiner :  and  the 
Master,  upon  attendance,  will  exercise  his  discretion  upon  hearing 
all  parties  interested  (ti). 

After  publication  of  the  depositions,  upon  a  reference  to  a  Mas-  Farther  exam- 
ter,  a  new  witness  cannot  be  examined  without  a  special  order  to  publication  * 
warrant  it  (x),  which  will  only  be  granted  upon  the  same  grounds  not  without 
as  those  upon  which  the  further  examination  of  witnesses  after  8Pec1&1  order> 
publication  is  permitted  before  the  hearing  (y). 

(n)  Ante,  p.  1069.  (s)  Vide  Willan  v.  Willan,  19  Ves. 

o)  Beames's  Ord.  221.  591 ;  and  Sheppard  v.  Collyer,  cited 

p)  Parkinson  v.  Ingram,  3  Ves.  ib. 

(c)  Ubiiupra. 

(q)  1  Sim.  511.  (u)  1  Turn.  &  V.  396. 

(r)  1  Turn.  &  V.  396.    It  may  be  \x)  Willan  v.  Willan,  1 9  Vet.  594 ; 

observed,  that  the  Orders  of  1845,  Winpenny  v.  Courtney,  5  Sim.  554. 

with  respect  to  publication,  do  not  This  extends  to  the  examination  of  a 

seem  to  apply  to  examinations  before  witness  viva  voce.  Trotter  v.  Trotter, 

the  Master,  as  no  replication  is  filed,  5  Sim.  538. 

ante,  p.  949.  (y)  Ante,  p.  1157. 
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Evidence.  The  preceding  observations  with  regard  to  the  examination  of 
yjj^  Jj^r*  witnesses  after  a  decree,  refer  only  to  the  examination  of  witnesses 
Examination    upon  interrogatories,  which,  previously  to  the  Orders  of  1828,  was 

of  witness        tne  onj    wav  fQ  ^j^  witnesses  could  be  examined  in  a  Court  of 
viva  voce.  '       J 

Equity,  unless  for  the  mere  purpose  of  proving  exhibits. 

Master  cannot  We  have  seen,  however,  that  by  the  "69th  of  the  above  Orders, 
examine,  viva  the  Master  is  now  empowered,  in  his  discretion,  to  examine  any 
esalready  e*  witnesses  viva  voce  (z).  It  does  not  appear  to  have  been  positively 
decided,  whether  the  discretion  given  to  the  Master,  by  this  Order, 
is  limited  by  the  rules  before  laid  down  with  regard  to  the  examina- 
tion of  witnesses  who  have  been  before  examined ;  but  in  Rowley 
v.  Adams  (a),  where  the  question  arose  upon  the  Master's  refusal 
to  examine  a  witness  viva  voce,  who  had  been  previously  examined 
in  the  cause,  the  Master  of  the  Rolls  seems  clearly  to  have  recog- 
nized the  rule,  that  a  witness  who  has  been  examined  in  the  cause 
cannot  be  re-examined  before  the  Master,  without  an  order,  as  ap- 
plying to  a  viva  voce  examination,  as  well  as  to  an  examination  up- 
on interrogatories,  and  made  an  order  accordingly.  And  it  seems, 
also,  that  where  witnesses  have  been  examined  under  a  decree,  and 
publication  has  passed,  the  Master  is  under  similar  restrictions  as 
to  the  examination  of  witnesses  viva  voce ;  therefore,  where,  after 
publication  passed,  and  a  warrant  on  preparing  the  report  had  been 
taken  out  and  served,  the  Master  conceiving  that  the  discretion 
given  him,  by  the  69th  Order,  might  lie  exercised  at  any  time,  took 
the  examination  of  a  witness  viva  voce,  the  Court,  on  motion,  sup- 
pressed the  deposition  (6). 

In  order  to  compel  the  attendance  of  a  witness  to  be  examined 
viva  voce  before  the  Master,  a  subpoena  -may  be  sued  out  in  me 
same  manner  as  an  ordinary  subpoena,  upon  a  note  from  the  Mas- 
ter (c).  The  form  of  the  subpoena  is  pointed  out  by  the  Orders  of 
1845(d). 

A  party  wishing  to  examine  a  witness  viva  voce,  most  take  out  a 
warrant  for  that  purpose,  underwritten— "To  examine  A.  9. viva 
vote,  before  the  Master,"  which  must  be  served  upon  the  solicitor 
for  the  opposite  party  (e).  If  a  subpoena  is  necessary,  he  most 
serve  one  upon  the  witness,  with  the  usual  note  fixing  the  time 
of  his  attendance  at  the  return  of  the  warrant  (f) ;  at  which  time 


Subpoena  to 
attend  master. 


Warrant  to 
examine  viva 
voce. 


(*)  See  ante,  p.  1387. 

(a)  1M.&L  543,  supra. 

(I)  Trotter  v.  Trotter,  5  Sim.  388; 
the  objection  in  this  case  was  upon 
two  grounds;  1st,  because  the  wit- 
ness had  been  examined  after  pub* 
lication;  and,  2nd,  because,  under 


the  67th  Order,  the  Master  conld  not 
receive  any  farther  evidence. 

(c)  69th  Order,  1828. 

(rf)  See  ante,  p.  1029. 

(e)  2  Smith,  162, 3rd  ed. 

(/)  Ante,  p.  1056. 
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the  parties  roust  attend  the  Master,  together  with  the  witness.     fE?w5?ce 
The  party  calling  the  witness  examines  him,  and  the  other  party 
cross-examines  him,  and  the  Master  asks  such  questions  as  he 
thinks  proper,  the  questions  not  being  put  from  written  interroga- 
tories (#). 

It  may  be  observed  here,  that  as  the  examination  viva  voce,  No  publication 
takes  place  openly,  before  the  parties,  their  counsel,  or  solicitors,  examination  * 
the  evidence  given  is  fully  known,  at  the  time,  to  the  parties  viva  voce. 
interested,  and  therefore  no  formal  publication  of  it  is  necessary. 

We  have  seen  that,  by  the  67th  of  the  Orders  of  1828  (h),  the 
Master  cannot  receive  further  evidence,  after  issuing  the  warrant  Muter  not  to 
on  preparing  his  report.      This  Order  has  been  considered  to  ex-  Senee  after" 
tend  to  prevent  the  Master  from  examining  a  witness  viva  voce,  warrant  on 
after  issuing  the  warrant  to  prepare  his  report  (•').  preparing  re- 


State  of  Facts. 

The  attention  of  the  reader  has  been  drawn  to  the  necessity  in  what  caaei 
there  exists  for  a  party,  who  intends  to  examine  witnesses  before  necea8U7- 
a  Master  under  a  decree,  to  carry  in  a  state  of  facts,  detailing  the 
circumstances  which  he  proposes  to  prove  (i) ;  but  as  a  state  of 
facts  is  frequently  required  for  other  purposes  than  that  of  afford- 
ing a  foundation  for  the  examination  of  witnesses,  and  is  the  gen- 
eral form  by  which  the  prosecution  of  every  reference  to  a  Master 
is  commenced,  it  will  not  be  superfluous  in  this  place  to  devote  a 
few  lines  to  the  consideration  of  its  nature,  and  of  the  practice 
arising  out  of  it 

A  state  of  facts,  as  its  name  imports,  is  a  statement  in  writing,  Form  of. 

made  by  a  party  who  wishes  to  prosecute  or  resist  any  inquiry 

before  a  Master,  of  the  facts  and  circumstances  upon  which  he 

relies,  either  in  support  of  his  own  cause,  or  in  contradiction  or 

defeazanee  of  that  of  his  adversary.      It  is,  in  effect,  the  "plead*  Not  aigned  by 

ing  "  of  the  party  before  the  Master,  and  is  governed  by  nearly  coun,cl- 

the  same  rules  and  principles  as  pleadings  in  the  Court,  although, 

not  being  signed,  nor,  in  general,  prepared  by  counsel,  they  are 

not  always  so  strictly  observed.     A  state  of  facts,  however,  must  Mtti*  *oi  *• 

.  .  .  '  .       acandaloaa  or 

be  pertinent  to  the  matter,  and  must  not,  any  more  than  any  other  impertinent. 

(g)  2  Smith,  1®, 3rd  edit.  (t)  Trotter  v.  Trotter,  5  Sim.  383. 

(I)  See  ante,  p.  1384.  (*)  Ante,  p.  1388. 


1396  Proceedings  under  Decrees  and  Orders. 

State  of  Facta,  proceeding  in  the  cause,  contain  any  scandal,  and  if  it  is  either 
scandalous  or  impertinent,  the  scandalous  or  impertinent  matter 
may  be  expunged,  in  the  manner  which  will  be  presently  pointed 
When  accom-  out      A  state  of  facts  is  intituled  in  the  cause,  and  contains  a 
claim.    7         detail  of  the  facts  and  circumstances  intended  to  be  relied  upon 
by  the  party ;  when  the  party  carrying  in  the  state  of  facts,  makes 
any  claim  upon  the  fund  in  Court,  it  is  usual  to  conclude  the 
statement  with  the  particulars  of  the  claim,  in  the  manner  of  a 
prayer  for  relief  to  the  bill,  as  follows :  —  "  And  the  said  A.  B., 
therefore,  claims,  Sfc.,'*  in  such  case  the  proceeding  is  called  "  a 
When  intend-  state  of  facts  and  claims.9'      When  the  object  of  the  party  is  to 
charge.  charge  another  with  the  receipt  of  money,  &c,  the  state  of  facts 

concludes  with  a  charge  in  the  following  form :  —  "  And  the  said 
A.  B.,  therefore,  charges,  tipc,"  in  such  case  the  proceeding  is 
In  what  cases  called  "  a  state  of  facts  and  eharge"     It  may  be  remarked,  that 
a  t^^teo?  a  cnar8e  "  not  ^ways  preceded  by  a  state  of  facts,  but  if  the 
facts  proper,     matter  appears  from  any  admissions  in  any  account,  or  examina- 
tion or  proceeding  in  the  Master's  office,  and  requires  no  other 
proof  in  support  of  it,  it  is  usual  to  make  "  a  charge*9  only. 

.  .         When  a  state  of  facts  is  prepared,  it  is  carried  in  to  the  Mas- 
How  carried  _  _  ,,£... 
in.                  ters  office,  and  a  warrant  " on  leaving"  must  be  serred  upon  the 

other  parties,  who  may  then  apply  for  and  obtain  copies  from  the 

Master's  clerk,  and  if  they  have  a  counter  state  of  facts  to  leave, 

they  must  proceed  in  the  same  manner. 

f     It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition,  that  the 

state  of  facts,  party  may  be  at  liberty  to  add  to,  alter,  or  vary  the  state  of  facts, 

as  he  may  be  advised ;    and  it  is  presumed,  that  such  form  was 

originally  considered  necessary,  to  enable  the  party  to  amend  his 

«   .v      .  *     state  of  facts,  after  it  has  been  delivered  in.    It  is,  however,  now 
Further  state  '  '  ' 

of  facts.  an  unnecessary  form,  as  a  state  of  facts  may  be  amended  at  any 

time,  or  a  further  state  of  facts  carried  in,  upon  leaving  which,  a 
warrant,  "  on  leaving,"  should  be  taken  out  and  served,  as  when 
an  original  state  of  facts  is  left.  In  the  case  of  Earl  Nelson  v. 
Lord  Bridport  (I),  Lord  Langdale,  M.  R.,  had  occasion  to  deter- 
mine, whether  it  was  regular  for  a  party  to  take  in  an  amended 
state  of  facts,  after  his  opponent  had  completed  his  examination 
of  witnesses,  but  before  publication  had  passed ;  and  he  came  to 
the  conclusion,  that  such  a  proceeding  was  regular,  and  accord- 
ingly he  refused  a  motion  seeking  either  to  suppress  the  amended 
state  of  facts,  and  the  commission  issued  thereon,  or  to  impose 
terms  upon  the  party  who  had  adopted  such  a  course* 

(Q  6  Beav.  393. 
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Scandal  and 
Of  Scandal  and  Impertinence  in  the  Proceedings.  inProceedinga 

The  reader's  attention  has  been  already  directed  to  the  necessity 
for  excluding  scandal  and  impertinence  from  examinations  and 
state  of  facts  before  a  Master,  and  the  same  necessity  exists  with 
reference  to  affidavits,  and  to  all  other  proceedings  in  the  Master's 
office  (i»). 

Under  the  old  practice,  the  Master  had  no  authority  to  look 
into  any  proceeding  before  him,  for  the  purpose  of  ascertaining 
whether  it  was  scandalous  or  impertinent,  without  an  order  of  the 
Court  directing  him  to  do  so ;  and  so,  if  he  found  that  there  was 
scandalous  or  impertinent  matter  in  the  proceeding,  he  could  not 
proceed  to  expunge  it,  unless  directed  to  do  so  by  another  order ; 
but,  by  the  73rd  of  the  Orders  of  1828  (»),  it  is  directed  that  Matter  may 
tt  •/•  .  *  i  •       i.  .         .        i  •   .  proceed  with- 

if  a  party  wishes  to  complain  of  any  matter  introduced  into  any  out  order  of 

state  of  facts,  affidavit,  or  other  proceeding  before  the  Master,  on  reference, 
the  ground  that  it  is  scandalous  or  impertinent,  he  shall  be  at 
liberty,  without  any  order  of  reference  by  the  Court,  to  take  out 
a  warrant  for  the  Master  to  examine  such  matter ;  and  the  Master 
shall  have  authority  to  expunge  any  such  matter  as  he  shall  find  to 
be  scandalous  or  impertinent.'1 

Under  this  Order,  therefore,  it  is  no  longer  necessary  for  a 
party  complaining  of  scandal  or  impertinence  in  a  proceeding 
before  a  Master,  to  obtain  an  order  of  the  Court,  directing  the 
Master  to  look  into  it,  but  he  may  proceed  upon  it  at  once,  by 
taking  out  and  serving  a  warrant  to  examine  into  it  before  the 
Master.    The  above  Order,  however,  is  somewhat  deficient,  in  J|j2^. 
not  pointing  out  the  course  to  be  adopted,  after  the  Master  has  punge  the 
acted  upon  the  warrant    The  Order,  as  we  have  seen,  directs  icaJ}£alo,?(L 
that  the  Master  shall  "  have  authority  to  expunge  any  such  matter  an  order  of  the 
as  he  shall  find  to  be  scandalous  or  impertinent,"  from  which  it  Court. 
might  be  inferred,  that  the  Order  authorizes  the  Master  immedi- 
ately to  proceed  to  the  operation  of  expunging.    This,  however, 
cannot  have  been  the  intention  of  the  framers  of  the  Order,  as 
such  a  proceeding  would  be  most  unfair  towards  the  party  bring- 
ing in  the  state  of  facts  or  other  proceeding,  by  depriving  him  of 
all  opportunity  of  taking  the  opinion  of  the  Court  upon  the  pro- 
priety of  the  Master's  decision,  it  being  the  well-known  rule  of  the 
Court,  that,  after  impertinent  matter  has  been  expunged,  excep- 

(m)  For  the  nature  of  scandal  and        (»)  Ord.  1828. 
impertinence,  vide  ante,  p.  397. 
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Scandal  and  tions  to  a  report  of  impertinence  cannot  be  taken  (o).  It  is  pre- 
inProceedfngi  sumed,  therefore,  that  the  object  of  the  73rd  Order,  is  merely  to 
do  away  with  the  necessity  for  any  order,  either  to  examine  into 
the  scandal  or  impertinence,  or  for  expunging  it,  and  to  leave  the 
practice,  in  other  respects,  as  it  existed  at  the  time  the  73rd  Or- 
der was  promulgated.  If  this  be  the  case,  the  course  of  proceed- 
ing properly  is  for  the  Master,  having  been  called  upon  by  warrant 
to  look  into  the  state  of  facts,  &c,  to  ascertain  whether  there  is 
any  impertinent  or  scandalous  matter  in  it,  to  make  his  report  to 
the  Court,  in  the  same  manner  that  he  did  under  an  order  of  re- 
ference, for  the  purpose  of  affording  the  other  side  an  opportunity 
of  taking  the  opinion  of  the  Court,  by  excepting  to  his  report, 
and  then,  if  he  reports  that  there  is  scandal  or  impertinence,  and 
no  exceptions  are  taken,  to  proceed  under  another  warrant  to 
expunge  the  scandalous  or  impertinent  matter,  in  the  same  man- 
ner that  he  did  upon  the  second  Order  under  the  old  practice 
(p).  And  it  seems  that  this  is  the  construction  put  upon  the 
73rd  Order,  by  the  V.  C.  of  England,  who,  in  a  case  (q),  where 
the  Master  was  of  opinion,  that  the*  matter  complained  of  was  not 
impertinent,  directed  that  a  certificate  should  be  issued  in  order 
that  the  question  might  be  brought  before  the  Court. 
Exception!  to  It  is  to  be  observed  that,  under  this  practice,  care  must  be 
repo  '  taken  to  file  the  exceptions  to  the  Master's  report,  immediately 

upon  the  report  being  filed,  or  at  least  before  the  time  arrives  for 
attending  the  warrant  to  expunge  ;  because,  after  the  expunging 
has  taken  place,  there  is  no  longer  any  matter  upon  the  record  as 
to  which  the  Court  can  form  an  opinion. 

It  is  to  be  remarked,  also,  that  the  38th  Order  of  1845,  which 
requires  exceptions  in  writing  to  be  taken  and  signed  by  counsel, 
in  cases  of  scandal  or  impertinence,  applies  only  to  pleadings 
or  other  matters  depending  before  the  Court,  and  not  to  matters 
in  the  Master's  office  ;  it  is  not,  therefore,  necessary  in  proceed- 
ing upon  scandal  or  impertinence  in  matter  before  the  Master, 
to  take  exceptions  in  writing.  It  is  presumed,  however,  that  if 
the  Master  certifies  that  there  is  no  scandal  or  impertinence  in 
the  matter  before  him,  and  exceptions  are  taken  to  his  certificate, 
it  is  incumbent  upon  the  party  excepting  to  point  out,  by  his 
exceptions,  in  what  particular  parts  the  matter  is  scandalous  or 

(o)  Wadman  v.  Birch,  3  Swanst.  ationof  these  Orders  is  expressly  lim- 

230,  n.;  David  v.  Williams,  1  Sim.  ited  to  references  of  answers,  or  other 

17;  Norway  v.  Rowe,  1  Mer.  135.  pleadings  or  matters  depending  se/sw 

(p)  This  is  nearly  the  course  of  the  Court. 

proceeding  pointed  ont  by  the  Orders  (a)  Phipps  v.  Henderson,  10  Sim. 

of  1845,  ante,  p.  403;  but  the  oper-  634. 
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impertinent,  in  the  same  manner  as  was  formerly  done  in  the  8candal  and 
cases  of  exceptions  to  the  Master's  report  upon  reference  for  in>  ^"P^edinga 
pertinence  in  pleadings  and  other  matters  before  the  Court  (r). 

The  42nd  Order  of  1845  (s),  which  enables  the  Master,  in  Coats. 
case  of  a  reference  for  scandal  or  impertinence,  to  direct  by  whom 
the.  costs  are  to  be  paid,  applies  only  to  pleadings  or  other  pro- 
ceedings before  the  Court ;  in  the  case  of  inquiries  as  to  scandal 
or  impertinence  in  proceedings  in  the  Master's  office,  the  Master 
has  no  power  to  tax  the  costs  without  an  order  to  that  effect ;  it 
seems,  therefore,  that  after  the  Master  has  reported  that  he  has 
found  scandalous  or  impertinent  matter,  and  has  expunged  it,  the 
successful  party  should  move  for  the  costs  occasioned  by  the  scan- 
dal or  impertinence. 


Inquiries  as  to  Heirs  at  Law,  next  of  Kin,  Creditors,  Sfc. 

Having  directed  the  reader's  attention  to  the  general  nature  of  Of  the  general 
the  proceedings  before  the  Master,  and  to  the  powers  with  which  obJecto  of  wf- 
the  Master  is  invested  to  enable  him  to  perform  the  duty  imposed 
upon  him  by  the  order  of  reference,  it  becomes  necessary  now 
to  point  out  the  course  to  be  pursued  in  the  Master's  office,  upon 
the  particular  reference  before  him.  The  objects,  however,  for 
which  references  to  a  Master  may  be  made,  are  so  numerous  and 
various,  that  it  would  be  impossible,  in  a  Treatise  of  this  nature, 
specifically  to  detail  the  course  of  proceeding  which  should  be 
adopted  in  each ;  all  that  can  be  done,  therefore,  on  the  present 
occasion,  is,  to  direct  the  practitioner  to  the  practice  in  the  Mas- 
ter's office,  upon  some  of  the  most  usual  subjects  of  reference, 
from  which  he  will  be  able,  by  analogy,  to  guide  his  steps  upon 
others  which  are  not  of  such  frequent.occurrence. 

References  to  the  Master  upon  decrees  or  decretal  orders,  are  For  **at  Dn** 
either  —  1.  To  make  inquiries;  2.  To  take  accounts  and  make  ^^ 
computations ;  or,  3.  To  perform  some  special  ministerial  acts  di- 
rected by  the  Court. 

Inquiries  by  the  Master  are  directed  either  to  persons  or  to  Inquiries 
facts,  though  sometimes  they  are  directed  to  matters  of  law ;  but 
it  is,  in  general,  in  those  cases  only  where  the  law  comes  in  as  a 
matter  of  fact,  as  in  the  case  of  an  inquiry  into  the  law  of  a  for- 
eign country,  that  the  Master  is  ever  directed  to  inquire  into  the 
law,  the  habit  of  the  Court  not  being  to  refer  abstract  questions  of 

(r)  Vide  Craven  t>.  Wright,  2  F.    Briggs,  2  Atk.  182. 
Wms.  181 ;  eed  vide  Mackworth  v.        («)  Ante,  p.  899. 
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Inquiries  asto  ]ftW  to  tne  opinio,  of  the  Masters.  Sometimes,  however,  questions 
Creditors  &c.  of  law  are  so  mixed  up  with  the  fact  to  be  ascertained,  that  it  b 
not  possible  to  decide  upon  the  one  without  giving  an  opinion  as 
to  the  others.  In  such  case,  the  Master  is  bound  to  me  his  opin- 
ion upon  the  law,  as  well  as  upon  the  matter  of  fact  referred  to 
him ;  as  in  the  case  of  a  reference  to  a  Master  to  inquire  whether 
a  good  title  can  be  made  to  land,  &c. 

as  to  heirs     The  most  usual  cases  in  which  inquiries  as  to  persons  are  di- 

<a  law,  next  of  rected  to  be  made  by  a  Master,  are  those  in  which  it  is  necessary 
sons  of  a  class.  to  ascertain  the  heir  at  law  or  next  of  kin  of  a  deceased  parson. 
The  same  sort  of  inquiry  is  also  frequently  directed  for  the  pur- 
pose of  ascertaining  the  individuals  forming  a  particular  class, 
such  as  grandchildren,  or  cousins  of  a  person  deceased,  or  the 
persons  entitled   to  a  share  of  prize-money  (t).    A  similar  in- 
quiry is  also  necessary  where  it  is  referred  to  the  Master  to  take 
an  account  of  the  debts  due  by  a  particular  individual,  such  ac- 
count involving,  necessarily,  an  inquiry  who  the  creditors  are,  as 
well  as  into  the  amount  of  their  claims  (at). 
Advertisement     It  may  be  noticed,  with  reference  to  inquiries  of  this  nature, 
creditors0  Ac^  tnat  *n  ^motX  evei7  decree  by  which  they  are  ordered,  it  forms  a 
to  come  in.       part  of  the  usual  directions,  "  That  the  Master  shall  cause  adver- 
tisements to  be  published  in  the  London  Gazette,  and  such  other 
public  papers  as  he  shall  think  fit,  for  such  next  of  kin  (z),  [or  for 
the  creditors  of  the  said  A.  B.  (y),]  to  come  in  and  make  out 
their  kindred,  [or  prove  their  debts,]  and  that  he  shall  fix  a  pe» 
remptory  day  for  that  purpose  in  default  of  which  they  are  to  be 
excluded  the  benefit  of  the  deoree." 
How  obtained.     Where  such  a  direction  occurs,  the  first  proceeding  to  be  taken 
is,  to  apply  at  the  Master's  office  for  an  advertisement  for  persons 
claiming  to  be  heir  at  law,  or  next  of  kin,  or  creditors  to  come 
in  (z),  which  having  been  obtained  and  signed  by  the  Master,  is 
Where  insert-  taken  to  the  publisher  of  the  London  Gazette  for  insertion,  cop- 
ed-  ies  of  it  having  been  previously  made  for  insertion  in  some  of  the 

daily  morning  or  evening  papers,  as  the  Master  shall  direct  (a). 
Where  the  individual,  whose  debts  or  next  of  kin  are  to  be  ia- 

(i)  Good  v.  Blewitt,  19  Yes.  336.    ing  or  undisposed  of,  unless  the  Court 


(u)   The    45th  order  of  August,  shall  otherwise  direct" 

1641,  has  established  it  as  a  general  (x)  " 

rule,  "  That  every  decree  for  an  an-  (y)  ] 

count  of  the  personal  estate  of  a  tea-  (x)  If  more  than  one  of  these  in- 


tator  or  intestate,  shall  contain  a  di-  quines  ace  directed  by  the  decree, 

rection  to  the  Master  to  inquire  and  separate  advertisements  ate  inserted 

state  to  the  Court  what  parts  (if  any)  for  each, 

of  such  personal  estate  ate  outstand-  (a)  Bennett,  49. 
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quired  into,  died  in  the  country,  it  is  usual  to  have  the  advertise-  £s  to  next  of 
ment  inserted  in  one  or  more  of  the  provincial  papers  where  he       '  &<..       ' 
died ;  and,  should  he  have  died  in  any  of  the  colonies,  the  Master  v^-n/^w 
usually  requires  evidence  of  similar  advertisements  having  been 
inserted  in  the  Colonial  ^Gazette  or  other  newspapers  of  the 
place  (6). 

In  about  a  month's  time  from  the  insertion  of  this,  a  second  Peremptory 
advertisement  is  obtained  from  the  Master's  office,  and  inserted  vertwement- 
in  the  Gazette  and  other  newspapers  as  before,  which  is  called  a 
peremptory  advertisement,  limiting  the  day  for  the  creditors  or  next 
of  kin,  &c,  to  come  in  and  establish  their  claims  (c).  In  the  case 
of  advertisements  in  the  East  Indies  or  colonies  the  first  is  always 
peremptory  (d). 

This  limitation  of  the  day  is  made  in  compliance  with  the  usual  Limitation  of 
direction  in  the  decree,  which,  as  we  have  seen,  directs  that  par-   me" 
ties  who  do  not  come  in  and  prove  their  debts,  or  otherwise  es- 
tablish their  claims  before  it  arrives,  shall  be  excluded  the  benefit 
of  the  decree  (e).    It  seems,  however,  that  notwithstanding  this  Parties  ad- 
peremptory  direction,  no  objection  can  be  offered  to  the  reception  ^^limited 
of  a  charge  or  claim,  by  the  Master,  provided  the  same  is  left  be-  has  elapsed. 
tore  the  warrant  on  preparing  the  report  has  been  issued  (/)  (1). 
And  that,  afterwards,  although  such  charge  cannot  be  entertained 
by  the  Master,  the  Court  will  let  in  creditors,  or  next  of  kin,  at 
any  time  while  the  fund  is  in  Court  (g). 

And  even  where  the  money  had  been  apportioned  amongst  the  where  the 
creditors  (the  assets  being  deficient),  and  transferred  to  the  Ac-  fund  has  been 
countant-general,  to  pay  them  and  the  costs  of  the  suit,  a  credi-  appo    one  ' 
tor,  who  swore  that  he  was  not  aware  of  the  decree,  was  allowed, 
on  motion,  to  come  in  and  prove  his  debt,  upon  payment  of  the 
costs  of  the  application,  and  the  expense  incident  to  the  same,  in 
recasting  the  apportionment  of  the  property  amongst  the  cred- 
itors (A). 

(b)  ibid.  50.  should  appear,  and  parties  interested 

(c)  Ibid.  were  not  to  be  delayed  by  the  laches 

(d)  2  Smith,  121,  3rd  ed.  of  the  creditors.    The  same  obsenra* 
(a)  It  appears  that  the  direction  for  tion  will  apply  to  next  of  kin,  but  not 

exclusion  has  been  extended  to  leg-  to  legatees,  unless  they  constitute  & 

atees :  Seton  on  Decrees,  65.    This,  class,  to  ascertain  which  it  is  neces- 

however,  is  incorrect,  and  in  anon.  9  sary  to  have  recourse  to  advertise- 

Price,  210,  Lord  Ch.  Baron  Richards  ments,  in  which  case  there  must  be  a 

observed,  that  the  reason  why  cred-  direction  for  exclusion, 

itors  are  excluded,  unless  they  should  (/)  2  Smith,  283,  3rd  ed. 

come  in  within  a  limited  time,  is,  be*  (jg)  Lashley  v.  Hogg,  11  Ves.  602. 

cause  they  could  not  be  known  to  the  (A)  Angell  v.  Haddon,  1  Mad.  530. 
Court  or  ascertained,  unless   they 

(1)  Wilder  v.  Keeler,  3  Paige,  164. 
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bat  may 

be  for  a  gen- 
eral account 
of  the  admin- 


As  to  next  of  all  persons  interested  to  come  in  and  prove  their  claims  before  the 
&c.  '*"**  Master,)  a  bill,  filed  by  a  legatee  against  the  executor,  to  render 
him  liable  for  what  has  been  distributed  under  the  decree,  will  be 
dismissed,  although  it  appears  that  the  legatee  filing  the  bill  was 
ignorant  of  the  former  decree  and  proceedings  (»). 

It  is  to  be  obsenredy  however,  that  although  a  party  making  a 
distribution  under  a  decree  will  be  protected  in  what  he  has  done, 
and  the  Court  will  compel  parties  claiming  a  share  in  the  distribu- 
tion by  a  new  suit,  to  admit  the  demand  ascertained  under  its 
istrationof  the  authority  in  the  old  suit,  to  be  a  just  demand,  to  the  extent 
thTfi^r^t  *  aH°we*  by  the  Court  in  the  administration  of  assets,  such  parties 
by  a  single  will  not  be  bound  by  any  account  of  the  assets  taken  under  a 
creditor.  decree  made  in  a  suit  instituted  by  a  single  creditor,  not  on  behalf 

of  himself  and  others  (0).  A  creditor,  therefore,  or  a  legatee, 
who  is  entitled  to  the  assets  of  a  deceased  debtor  or  testator,  after 
payment  of  the  debts,  d&c.,  may,  after  a  decree  in  a  suit,  to  which 
he  was  not  a  party,  file  another  bill  against  the  personal  represen- 
tative for  an  account  of  the  assets,  and  although  in  prosecuting 
the  accounts  of  such  suit,  such  creditor  or  legatee  will  be  com- 
pelled to  allow  the  demands  admitted  by  the  Court  in  the  former 
suit,  he  will  not  be  bound  by  any  account  of  the  property  taken 
in  his  absence  (p). 

This,  however,  is  confined  to  cases  in  which  the  first  suit  was 
instituted  by  a  single  creditor,  for  the  payment  of  his  own  demand 
alone,  and  will  not  be  applicable  to  cases  in  which  the  original 
decree  was  made  in  a  suit  instituted  by  a  creditor,  on  behalf  of 
himself  and  others,  for  a  general  administration  of  assets  (q). 

But  although  the  distribution  of  property,  under  a  decree  of  the 
Court,  amongst  persons  found  to  be  entitled,  does  not  conclude 
the  rights  of  persons  who  hare  an  equal  or  paramount  title,  yet 
the  Court  will  not  assist  such  persons  who,  with  fall  notice  of  the 
proceedings  in  the  suit  wherein  the  fund  was  distributed,  have 
neglected  to  prosecute  their  claims;  and,  therefore,  where,  after 
a  distribution  had  taken  place  in  a  suit,  by  the  next  of  kin  of  an 
intestate,  amongst  the  individuals  who  had  come  in  under  the 
decree,  and  established  their  claim  as  next  of  kin,  and,  after  a 
lapse  of  two  years  from  the  distribution,  a  second  bill  was  filed  by 
persons  claiming  also  to  be  next  of  kin,  praying  that  the  others 


Persons  hav- 
ing notice  of 
former  suit, 
cannot  file  a 
bill. 


ji 


(a)  FarreB  «.  Smith,  3  B.  &  B. 
vide  etiam,  Pooler  v.  Ray,  1  P. 
Wm.  355;  Brooks  v.  Reynolds,  1 
Bro.C.C.lS3;  2  Dick.  603,  S.  C; 
and  Douglas  «.  Clay,  1  Dkk.  393; 


Kenyan    v.  Worthingtan,  2   Dick. 

(•)  Lord  Red.  165, 171. 

(»)  Lord  Red.  166, 171. 

(f )  David  ».  Frowd,  1  M.  *  K. 
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might  refund,  and  it  appeared  clearly,  by  the  evidence,  that  the  As  to  next  of 
plaintiffs  in  the  second  suit  knew  of  the  proceedings  in  the  first  ^  ^  !" 
while  they  were  in  progress,  but  neglected  to  prosecute  their 
claim  under  the  decree,  Lord  Langdale,  M.  R.,  dismissed  the 
second  bill,  with  costs  (r). 

It  is  also  to  be  observed,  that  when  a  party,  who  has  not  come  New  bill  must 
in  under  a  decree,  seeks  to  compel  those  who  have  benefited  by  in  who^Lve^ 
the  distribution  which  has  taken  place  under  the  decree  to  refund,  partaken  of 
he  cannot  proceed  against  one  only  for  the  whole  amount  of  his  j^e  dwtnbu- 
demand,  but  he  must  proceed  against  them  all,  in  order  that  they 
may  all  be  compelled  to  contribute  in  proportion  to  what  they 
have  received  (s) ;    and  upon  this  principle  the  Court  acted  in 
Greig  v.  Somerville  (<),  and  in  Gillespie  v.  Alexander  (u),  before 
referred  to  (z),  where  a  partial  distribution  had  taken  place  under 
the  decree,  amongst  some  of  the  legatees,  and  there  were  left  in 
Court  certain  funds,  which  were  directed  to  be  appropriated  to  the 
legatees  who  had  not  been  paid,  and  afterwards  a  creditor  obtained 
permission  to  go  in  before  the  Master,  to  prove  his  debt,  which  he 
proved  accordingly,  Lord  Eldon  was  of  opinion  that  the  creditor 
was  only  entitled  to  take  out  of  the  fund  in  Court,  which  had 
been  appropriated  to  the  payment  of  the  unpaid  legatees,  such  a 
proportion  of  his  debt  as  the  amount  of  the  legacies  unpaid  bore 
to  the  other  legacies  which  had  been  paid. 

A  creditor  or  other  claimant  desirous  of  coming  in  before  the  claimant* 
Master  to  prove  his  debt  or  to  establish  his  claim,  after  a  report  coming  in  af- 
has  been  made,  must  present  a  petition,  stating  the  reason  of  his  prerenTape™ 
not  having  come  in  within  the  time  limited  by  the  advertisement,  tion . 
and  praying  to  be  at  liberty  now  to  establish  his  claim  (y)  ;  this 
petition  must  be  supported  by  the  affidavit  of  the  claimant. 

Where  a  person,  who  claimed  to  be  a  creditor,  but  had  omit-  Where  he  ii 
ted  to  come  in  under  the  decree,  resided  out  of  the  jurisdiction,  faction    " 
and  petitioned  to  have   his   claim    referred  to  the  Master,  the 
Court  made  the  order,  upon  his  giving  security  for  the  costs  (z). 


Contribution  to  Costs. 

It  may  be  mentioned  here,  that  where  suits  are  instituted,  by  Contribution 

to  cost*  of  suit. 

(r)  Sawyer  v.  Birchmore,  1  Keen,  (x)  Ante,  p.  1402. 

91,  825.  (y)  2  Smith,  286,  3rd  ed. 

(*)  David  v.  Frowd,  ubi  supra,  (z)  Drever  v.  Maudeiley,  5  Rum. 

(()  1  R.  &M.338.  11. 
(u)  3  Rum.  130. 
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Contribution!  creditors  or  next  of  kin  or  other  persons  of  a  class,  on  behalf  of 
v^^-^/  themselves  and  others  of  the  same  class,  it  is  usual  for  the  decree 
to  direct,  that  persons  coming  in  to  prove  their  debts,  or  to  es- 
tablish their  claims,  shall  contribute  to  the  expense  of  the  suit. 
Under  a  decree  of  this  nature,  the  plaintiff  is  bound  to  claim  the 
contribution  from  the  party  coming  in,  as  soon  as  he  has  estab- 
lished his  right  before  the  Master  ;  if  he  omits  to  60  so  then,  he 
will  be  considered  to  have  waived  it;  and,  therefore,  where  a 
plaintiffs  solicitor  refused  to  attend  at  the  Accountant-general's 
Office,  with  the  Master's  report,  in  order  that  the  other  creditors 
might  obtain  their  debts,  unless  thej  would  pay  him  their  propor- 
tion of  the  extra  costs  of  the  suit,  Sir  J.  Leach,  V.  C,  held  that, 
the  plaintiff,  by  failing  to  pursue  the  decree,  and  to  call  for  a  con- 
tribution, had  waived  all  claim  to  it,  and  directed  the  solicitor  to 
attend  the  Accountant-general  with  the  report,  upon  the  applica- 
tion of  every  creditor,  on  being  paid  the  usual  fee  of  6s.  8d.  (a). 
■ — -  seldom  It  seems  that,  in  practice,  the  direction  for  contribution  is  sel- 
msu  upon.  $om^  jf  ever  acted  upon  (6),  which,  as  far  as  relates  to  creditors, 
is  thus  accounted  for  by  Lord  Eldon :  "  As  the  fund  brought  into 
Court,  in  a  creditor's  suit,  is,  in  part  at  least,  the  fund  of  all  the 
creditors,  and  as  the  taxed  costs  are  paid  amongst  those  who  are 
entitled  to  it,  the  plaintiffs  and  their  solicitor  receive,  in  effect, 
the  contribution,  to  which  the  form  of  the  suit  and  of  the  decree 
gives  them  a  right,  without  going  through  a  formal  process  for  that 
purpose"  (c) 


Whe 


a)  Shortley  v.  Selby,  5  Mad.  447.  general's  initials,  and  baring  first 
lien  payments  are  to  be  made  by  compared  them  with  the  order  and 
the  Accountant-general  to  creditors  report,  to  ascertain  whether  they  are 
or  others,  under  a  decree  for  appor-  drawn  for  the  correct  amount,  puts 
turning  the  fund  amongst  them,  the  his  initials  to  the  margin  of  the  re- 
course is,  to  present  the  order  and  port,  and  countersigns  the  checks ; 
office  copy  of  the  report  (which  is  and,  unless  the  checks  be  thus  conn- 
generally  taken  by  the  plaintiff's  so-  tersigned,  payment  of  them  cannot 
ficitor),  to  the  Accountant-general,  be  obtained,  Lechmere  v.  Brazier,  1 
who  examines  the  report,  to  see  who  Rubs.  72,  76. 

are  the  persons  whom  the  Master  has  (b)  Vide  Bluett  v.  Jesnop,  Jac.  243 ; 
found  to  be  entitled,  and  what  sums  Lechmere  v.  Brazier,  1  Russell,  76. 
he  has  reported  to  be  owing  to  each ;  Mr.  Smith,  however,  mentions  a  re- 
he  then  draws  checks  for  the  several  cent  ease  in  the  Master's  office, where 
sums,  and  writes  his  initials  on  the  security,  to  the  amount  of  5s.  in  the 


margin  of  the  report,  opposite  to  the  pound  on  the  amount  of  the  debt,  1 

sums,  to  indicate  what  checks  have  called  for,  before  the  creditor's  charge 

been  drawn.    The  checks,  together  was  allowed  to  be  proceeded  upon  ; 

with  the  order  and  office  copy  of  the  2  Smith  Ch.  Pr.  287, 3rd  ed. 

report,  are  then  carried  to  the  Regis-  (c)  Lechmere  v.  Brazier,  1  Ross. 

trar,  who,  seeing   the  Accountant.  80. 
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Claims  of  next 
_„  .  of  Kin,  Credi- 

Chnms.  ton,  «fcc. 

A  person  coming  in  to  claim,  under  a  decree,  whether  as  heir  Claims,  how 
or  as  next  of  kin,  or  creditor,  or  as  an  individual  belonging  to  a   rcug  l m' 
class,  must  commence  by  bringing  into  the  Master's  office  a  state  State  of  facto, 
of  facts,  detailing  the  particulars  of  his  case  and  the  circumstances 
under  which  his  claim  arises  (d).    This  state  of  facts,  in  the  case  In  *****  °f 
of  a  creditor  coming  in  under  a  decree  to  prove  against  his  debt-  be  supported 
or's  estate,  must  be  accompanied  by  an  affidavit,  from  the  claim-  by  affidavit; 
ant,  that  the  debt  remains  due  (e)  (1).     Such  affidavit,  however, 
is  not  intended  as  Evidence  to  the  Master,  in  proof  of  the  debt,  and 

must  not  he  used  by  him  as  such  (2).     iC  The  meaning  of  the  practice meaning 

is,  that  a  person  shall  not  come  here  and  claim  a  debt,  without  ^  prac" 
giving  that  assurance  that  it  is  due,  which  arises  from  his  affi- 
davit, which,  also,  if  the  debt  is  contested,  affords  a  protection 
against  the  conclusion  from  other  evidence  that  it  is  due,  when  the 
contrary  may  be  within  the  knowledge  of  the  party  himself;  but 
where  the  debt  is  contested,  no  attention  is  to  be  given  to  the  affi- 
davit" (/). 

It  may  be  mentioned,  in  this  place,  that  a  plaintiff  in  a  cred-  Examination 
itor'B  suit  will  be  required  to  prove  his  debt  before  the  Master,  ^ 
under  the  decree  (g) ;  and  where  the  decree  directed  an  account 
of  the  estate  of  the  plaintiff's  testator,  come  to  his  hands,  and  of 
his  debts,  &c,  and  that  the  creditors  should  come  in  before  the 
Master  and  prove  their  debts,  and  the  Master  doubted  whether  he 
could  admit  the  plaintiff  as  a  creditor  to  prove  a  debt  due  to  him- 
self, Lord  Hardwicke  directed  that  the  plaintiff  should  be  at  lib- 
erty to  go  in  before  the  Master  and  prove  his  debt,  and  that  the 
Master  should  examine  him  relating  thereto,  notwithstanding  he 
was  a  party  (h). 

The  state  of  facts  and  charge  or  claim  being  left,  a  warrant  "  on  Warrants, 
leaving  "  must  be  served,  followed  by  the  usual  warrant  "  to  pro- 
ceed."    If  the  claim  is  disputed,  it  must  be  investigated  before  the  Examination 
Master,  for  which  purpose  the  Master  has,  as  we  have  seen,  the  of  claimant  > 

(d)  Creditors  of  small  sums  of  20J.  (e)  Burroughs  v.  Elton,  11   Ves. 

or  25f .  a-piece  or  under,  are  allowed  33 ;  Fladong  v.  Winter,  19  Ves.  199. 

to  join  in  one  charge,  but  separate  (/)  Per  Lord  Eldon,  in  Fladong  v. 

affidavits  by  each  creditor,  in  support  Winter,  ubi  supra, 

of  their  respective  debts,  are  requir-  (g)  Seton  on  Decrees.  55. 

ed  ;  1  Turn.  &  V.  365.  (A)  Newman  v.  Noma,  1  Dick.  259. 

(1)  Morris  v.  Mowatt,  4  Paige,  142. 

(2)  Morris  v.  Mowatt,  4  Paige,  142. 
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Claims  of  next 
of  Kin,  Credi- 
tors, dec. 

upon  general 
interrogato- 
ries, 


upon  par- 
tic  alar  inter- 
rogatories. 

E  Tide  nee. 


generally 

upon  affida- 
vit. 


Mode  of 
proving  bond 
debts. 


Defence. 


power  of  examining  the  claimant,  either  upon  interrogatories  or 
viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  re- 
quire (t)(l). 

The  ordinary  practice,  however,  under  decrees  for  the  adminis- 
tration of  assets,  is  to  examine  creditors  upon  a  general  set  of  in- 
terrogatories, as  they  bring  in  their  respective  claims ;  though  a 
particular  creditor  may  be  examined  on  a  particular  set  of  inter- 
rogatories to  meet  his  case  (k)  ;  in  either  case,  it  seems,  that  the 
interrogatories  must  be  settled  by  the  Master. 

If  it  should  be  found  necessary  to  examine  any  witness,  either 
for  or  against  the  claim,  such  witness  may  be  examined,  either  up- 
on interrogatories  or  by  the  Master  viva  voce,  at  his  discretion,  as 
before  pointed  out. 

It  seems,  however,  that  in  supporting  charges  in  the  Master's 
Office,  the  strict  rules  of  evidence  are,  by  mutual  understanding, 
frequently  dispensed  with,  and  that  bonds,  deeds,  notes,  and  other 
securities,  are  almost  invariably  proved  by  affidavit,  recourse  being 
had  to  the  examination  of  witnesses  in  very  contested  cases  only,  or 
where  fraud  is  suspected  (/). 

In  the  case  of  Rundell  v.  Lord  Rivers  (»)t  a  question  arose  con- 
cerning the  practice  in  the  Master's  Office  in  the  proof  of  bond 
debts,  under  a  decree  in  a  creditor's  suit,  and  from  a  certificate  of 
the  Master's  delivered  to  the  Lord  Chancellor  upon  that  occasion 
it  appears,  that  it  is  not  the  practice  that  the  affidavit  of  debt  should 
state  the  consideration  for  which  the  bond  was  given,  as  in  the 
case  of  simple  contract  debts,  but  it  is  sufficient  if  the  affidavit 
state  that  the  deceased  was  indebted  in  so  much  money  upon  the 
bond.  Moreover,  if  the  bond  be  not  twenty  years  old,  the  execu- 
tion of  it  must  be  proved  in  the  regular  way,  and  where  a  case  of 
suspicion  is  raised  as  to  the  consideration,  an  inquiry  is  then  made 
into  the  validity  of  the  bond. 

It  may  be  observed  here,  that  where  a  person,  not  a  party  to  the 
suit,  carries  in  a  claim  before  the  Master,  under  the  decree,  the 
party  representing  the  estate  out  of  which  the  claim  is  made,  has 
a  right  to  the  benefit  of  any  defence  which  he  could  have  made,  if 
a  bill   had  been  filed  by  the  claimant  in  Equity,  or  an  action 


(i)  Ante,  p.  1379. 
(k)  1   Newl.  333; 
366. 


1  Turn.  &  V. 


(0  2  Smith,  301. 
(»)  1  Ph.  88. 


(1)  Upon  a  reference  to  ascertain  the  right  to  surplus  moneys  upon  a 
mortgage  sale,  the  Master  may  examine  the  claimants  upon  oath,  touching 
their  respective  claims.    H albert  v.  McKay,  8  Paige,  (" 


In  the  Master's  Office.  1409 

had  been  brought  at  Law  to  establish  such  claim.    Therefore,  Claims  ofroirt 
as  we  have  seen,  an  executor  may,  in  the  Master's  Office,  set  °  t0I!fn,  ^ 
up  the  Statute  of  Limitations  as  a  bar  to  a  claim  by  a  creditor  un-  v^»v-^.' 
der  the  decree,  provided  such  claim  was  within  the  operation  ^Limitations 
the  statute  before  the  decree  was  pronounced  (n).     So  also,  if  it  Want  of  con- 
is  objected  that  a  person  is  not  a  creditor  for  a  valuable  considers-  tideration. 
tion,  that  question  may  be  entered  into  in  the  Master's  Office,  and 
afterwards  come  before  the  Court  upon  exceptions  (o). 

With  reference  to  the  effect  of  the  Statute  of  Limitations,  in  Effect  of 
barring  a  daim  brougbt  in  by  a  creditor  under  a  decree,  it  may  be  Limitations. 
mentioned  that  in  Sterndale  *.  Hankinson  ( j»),  it  was  determined 
that  where  a  bill  is  filed,  by  a  creditor,  on  behalf  of  himself  and 
all  others,  every  creditor  has  an  inchoate  interest  in  the  suk  from 
the  moment  the  bill  is  filed,  and,  from  that  moment,  time  does  not 
run  against  him ;  so  that  a  simple  contract  creditor,  coming  in  un- 
der a  decree  made  in  such  a  suk,  was  admkted  to  prove,  although 
there  had  been  a  lapse  of  more  than  six  years  between  the  filing  of 
the  bill  and  the  decree.  It  is  to  be  observed,  however,  that  the 
case  occurred  before  the  recent  statute  (g),  and  that  the  claimant 
was,  moreover,  a  creditor  by  simple  contract.  Since  that  period, 
however,  the  statute  3  &  4  Will.  IV.  c.  27,  s.  40,  has  been  passed, 
which  operates  as  a  positive  bar  to  all  actions,  suits,  or  other  pro- 
etchings,  for  the  recovery  of  any  sum  of  money  secured  by  any 
mortgage,  judgment  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  Law  mr  in  Equity,  or  any  legacy,  but 
within  twenty  years  next  after  a  present  right  to  receive  the  same 
shall  have  accrued,  &c. ;  and  k  has  been  held  that  a  petition  for 
leave  to  go  in  under  a  decree,  to  prove  a  debt  before  a  Master,  is 
a  proceeding  within  the  meaning  of  the  above  section  (r).  The 
elect  of  the  above  alteration  in  the  law,  therefore,  is  to  prevent  all 
debts  being  proved  before  the  Master,  under  a  decree,  after  the 
period  limited  by  the  above  section,  in  cases  where  they  operate  as 
charges  upon  land  or  rents  and  all  legacies,  leaving,  however,  the 
case  of  simple  oontract  debts  upon  the  footing  on  which  they  stood 
previous  to  the  statute. 

Where  the  Master  is  satisfied  that  the  claim  is  properly  made  Allowance  of 
out,  he   marks  the  state  of  facts  as  " allowed"  and  it  will  then 

(n)  Ante,  p.  734.    It  seems  also,        (0)  Per  Lord  Hardwicke,  in  Pea- 
that  the  statute  may  be  set  up  in  the    cock  v.  Monk,  1  Ves.  187-131. 


Master's  Office,  as  well  by  another  (/>)  1  Sim.  393. 
creditor  or  legatee,  as  by  the  personal  (q)  3  &  4  Will, 
representatire,  ibid. ;  Bhewin  v.  Van-        (r)  Berrington  v.  Brans,  1  Y.  A. 


creditor  or  legatee,  as  by  the  personal        (q)  3  &  4  Will.  IV  .jb.  27. 
representatire,  ibid. ;  Bhewin  v.  Van-        ?r)  Berrington  v.  . 
derhost,  1  R.  &  M.  347;  sed  query.    Col.  434,  £zeh.  Rep. 


whether  it  can  be  set  up  by  the  Mas- 
ter? ibid. 
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Claims  of  next  form  an  item  in  his  report  (s),  and  the  opinion  of  the  Court  upon 
ton'  Ac.  " tne  propriety  of  the  Master's  determination  may  be  taken  by  ex- 

v^*v~^/  cepting  to  the  report  allowing  the  claim. 

bmPwh!^Ul       Where  !he  Master  has  admitted  the  claim  of  a  creditor,  he  be- 

necessary.  comes  quasi  a  party  to  the  suit :  it  is  not,  however,  necessary  to 
bring  him  before  the  Court  by  supplemental  bill.  Where  the  Mas- 
ter finds  that  persons  are  next  of  kin  who  are  not  parties  to  the 
record,  the  strict  practice  is,  to  make  them  parties,  by  filing  a  sup- 
plemental bill  against  them.  It  seems,  however,  that  this  may  be 
dispensed  with,  where  there  is  already  one  person  on  the  record  who 
is  next  of  kin,  provided  the  others  are  willing  to  attend,  as  if  they 
were  on  the  record ;  this,  however,  cannot  be  done  where  the  claim 
on  behalf  of  the  next  of  kin  is  not  raised  on  the  record,  and  none  of 

Right  of  tbe  next  0f  km  are  tn  that  character  parties  to  the  suit  (/).     A 

claimant  to  ex- 

cept  to  report,  creditor  or  next  of  kin,  or  other  claimant,  if  the  Master  disallows 

his  claim,  or  he  has  any  other  ground  for  dissatisfaction  with  his 
decision,  may  except  to  so  much  of  the  report  as  relates  to  his 
claim  (*)  ;  and  it  is  to  be  observed  that,  in  a  creditor's  suit,  if  the 
Master  disallows  the  claim  of  the  plaintiff,  and  exceptions  are 
taken  to  the  report,  the  Court  will  not,  pending  the  exceptions, 
take  the  conduct  of  the  cause  from  the  plaintiff  (x). 

It  is  to  be  noticed,  that  the  method  of  objecting  to  the  Master's 
report  upon  a  claim,  by  exceptions  to  the  report,  applies  to  those 
cases  only  in  which  the  Master  has  taken  the  claim  into  consider- 
ation and  disallowed  it;  — where  the  Master  refuses  to  entertain 
the  claim  at  all,  either  from  a  doubt  as  to  his  power  to  investigate 
it  under  the  decree,  or  for  any  reason,  the  proper  course  appears 

does  not    to  be,  to  apply  to  the  Court  by  motion  or  petition.    Thus,  where, 

extend  to  under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the 
Master  refores  Master  refused  to  proceed  upon  a  claim  by  the  surviving  partners 
to  entertain  0f  |ne  testator,  in  respect  of  the  balance  of  certain  dealings  between 
the  testator,  in  his  individual  capacity,  and  the  partnership  firm, 
from  a  doubt  whether  he  had  the  power  to  examine  into  such  claim 
under  the  decree,  the  Court  entertained  a  motion,  to  refer  it  to  the 
Master  to  take  the  account  (jr). 

Costs  of  estab-      With  respect  to  the  costs  of  persons  coming  in  to  establish  their 
hshing^claim^  ^x^ms  under  a  decree,  the  general  rule  is,  that  next  of  kin  going 

(5)  Bennett,  51.  (1)  Jeudwine  v.  Agate,    5  Ross. 

(0  Waite  r.  Semple,  1  S.  &  S.  233. 

219;  ante,  p.  264.  (m)   Vide  Paynter  «.  Houston,  3 

(a)  1  Turner  &  V.  366 ;  and  vide  Mer.  297. 
Gregg  v.  Taylor,  4  Ron.  279. 
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in  before  a  Master,  as  such,  pay  the  expenses  of  so  doing;  but  Claims  of  next 
that,  if,  after  having  established  their  claims,  they  are  permitted  °  ^^  &™  l" 
to  mix  in  the  cause  as  if  they  had  been  parties,  then,  in  respect 
of  such  proceedings,  they  may  be  entitled  to  their  costs  (z).  The 
same  rule  prevailed  as  to  creditor,  except  where  the  fund  was 
insolvent,  and  therefore  wholly  devisable  among  the  creditors,  in 
which  case  they  were  allowed  the  costs  of  proving  their  debts  (a). 

But  now  with  respect  to  creditors,  this  rule  has  been  altered,  Costs  of  cred- 
for  by  the  47th  Order  of  August,  1841,  it  is  directed,  "  That  a  p^J^ae- 
creditor  who  has  come  in  and  established  his  debt  before  the  Mas-  tice. 
ter  under  a  decree  or  order  in  a  suit,  shall  be  entitled  to  the  costs 
of  so  establishing  his  debt,  and  the  sum  to  be  allowed  for  such 
costs  shall  be  fixed  by  the  Master  without  taxation,  at  the  time  the 
Master  allows  the  debt  of  such  creditors,  unless  the  Master  shall 
think  that  such  costs  ought  to  be  taxed  in  the  regular  mode,  in  which 
case  the  same  shall  be  so  taxed  by  the  Master,  or  he  shall  request 
the  Taxing  Master  in  rotation,  or  the  Taxing  Master  to  whom  any 
taxation  in  the  same  cause,  or  matter,  may  have  been  previously  re- 
ferred, to  assist  him  in  taxing  the  same,  and  the  amount  of  such 
costs,  or  the  sum  allowed  in  respect  thereof,  shall  be  added  to  the 
debt  so  established  (b)." 


Inquiries  as  to  Legacies  and  Annuities. 

It  is  to  be  observed,  that  the  course  of  proceeding  by  advertise-  Inquiries  as  to 
ments  to  invite  persons  having  claims  to  come  in  under  a  decree,  leeT*cie8  and 
is  resorted  to  in  those  cases  only  in  which  it  is  unknown  who  the 
parties  are,  who  may  have  such  claims,  or  rather  where  it  is  pos- 
sible that  claimants  may  exist  besides  those  who  are  already  known. 
When  all  the  persons  who  can  claim  are  ascertained,  or  capable  No  advertise- 
of  being  ascertained,  without  such  a  proceeding,  it  will,  of  course,  ments  necea- 
be  unnecessary  to  resort  to  it ;  therefore,  when  the  Master  is  or-  8ary* 
dered  to  take  an  account  of  the  legacies  or  annuities  given  by  a 
will,  no  advertisement  need  be  inserted  in  the  Gazette  or  public 
papers  for  such  legatees  to  come  in  (unless  the  legacy  is  given  to 
persons  constituting  a  class,  in  which  case  it  may  be  necessary  to 

(z)  Waite  v.  Waite,  Mad.  &  Geld.  Skeene  v.  Pepper,  ib.  n. ;  and  see 

110;  vide  etiam,  Watkins  v.  Maule,  Harvey  v.  Harvey,  Mad.  <fc  Geld.  91. 

Jac.  107 ;  Abell  v.  Screech,  10  Ves.  (a)  Anon.  Rolls,  28th  June,  1828, 

355,  overruling  Maxwell  r.  Wetten-  Seton  on  Dec.  56. 

hall,  2  P.  Wms.  27  ;  Orwell  v.  Lord  (b)    See  6th  Order,  11th    April, 

Hinchinbrooke,  10  Yes.  356,  n. ;  and  1842;  and  12th  Order,  Oct.  1842. 
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A*  to  Legacies  ascertain,  by  advertising,  who  arc  the  parties  constituting  that 
s^^^s-^y'  class),  because  the  legacies  or  annuities  wili  appear  by  the 
But  list,  Ac.     will.     A  list  of  the  legacies  or  annuities,  in  the  form  of  a  state  of 

brought  in  **ctB  °^  ^egac*cs»  &*&->  "d  a  °°PJ  OI*  *&&  W*U,  »  generally  requir- 
ed by  the  Master,  upon  which  the  usual  warrant "  on  leaving," 
"  to  proceed,"  must  be  obtained  and  served  (c).  If  any  of  the 
legatees  have  been  paid,  it  is  necessary  that  their  receipts,  and 
the  legacy-duty  receipts  for  each  legacy,  should  be  produced,  to 
authorize  the  Master  to  report  that  such  have  been  paid ;  and  the 
same  observation  will  apply  to  annuities  (d). 


Inquiries  as  to  Fads. 

Inquiries  as  to      T^  cases  m  which  the  Master  may  be  directed  to  make  in- 

facu.  quiries  into  facts  are  so  numerous  and  various  in  their  nature,  that 

it  is  impossible  to  point  out  the  rules  by  which  each  inquiry  is 

Affirmative      to  be  pursued  in  the  Master's  Office.     All  that  can  be  done,  on 

state  of  facts.   tne  prcgent  occasion,  is  to  remind  the  practitioner  of  what  has 

been  before  stated,  viz.,  that  the  state  of  facts  ought  to  be  brought 

Negative.         m  D7  tne  Part7  supporting  the  affirmative  (e),  though,  as  we  have 

Counter  state   seen,  a  negative  state  of  facts  has  been  permitted  (/).    Where 

of  facts.  another  party  affirms  the  fact  to  be  different  from  the  fact  as 

alleged  by  the  party  carrying  in  the  state  of  facts,  the  party  so 

affirming  must  bring  in  a  counter  state  of   facts.     A  counter 

state  of  facts,  however,  is  not  necessary  where  one  party  merely 

negatives  the  facts  as  alleged  by  the  other. 


Inquiries  as  to  Titles. 

Inquiries  as  to  jt  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to 
refer  abstract  questions  of  Law  to  a  Master,  and  that,  except  in 
cases  where  the  matter  of  Law  comes  in  question  as  matter  of 
fact,  as  in  the  case  of  inquiries  into  the  Law  of  foreign  countries, 
that  a  reference  as  to  the  Law  of  a  case  is  ever  made.  Still,  how- 
ever, there  are  many  cases  in  which  questions  of  Law  are  so 
strongly  involved  in  the  facts  into  which  the  Master  is  directed  to 
inquire,  that  the  Master  cannot  report  upon  the  fact  without  also 

(c)  Bennett,  50.  (e)  Ante,  p.  1 387-8. 

(<0  Ibid.  (/)  Ibid.  1389. 
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expressing  an  opinion  upon  the  Law  as  it  affects  the  matter  before   As  to  Titles, 
him.     The  most  ordinary  instance  of  this  occurs  where  a  refer-  v-^^>^-^^ 
ence  is  made  to  a  Master  to  inquire  into  the  title  of  a  party  to 
property  in  question  in  the  cause. 

References  of  this  nature  are  principally  made  in  suits  for  the 
specific  performance  of  contracts  or  agreements  for  the  sale  or 
purchase  of  estates  (1);  and,  as  they  are  in  the  nature  of  a  pre- 
liminary inquiry,  they  may  be  made  either  by  decree  or  by  order 
upon  motion  (g)  (2).  Inquiries  into  titles  are,  however,  not 
confined  to  suits  for  specific  performance,  but  may  occur  inci- 
dentally in  suits  having  other  objects ;  as,  where  a  bill  is  filed,  by 
creditors  or  persons  claiming  under  trusts,  to  hare  trust  estates 
sold,  and  a  sale  having  taken  place  under  the  decree,  the  pur- 
chaser procures  an  order  to  refer  it  to  the  Master  to  inquire  into 
the  vendor's  title  (A). 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to  No  state  of 
carry  in  a  state  of  facts,  but  the  Master  proceeds  upon  the  ab-  ™**  necessa- 
stract  (•).    If  a  decree  or  order  has  been  obtained  by  the  vendor, 
he  must  take  his  abstract  to  the  Master's  Office,  at  the  same  time 
that  he  leaves  the  order  or  decree.    If  the  decree  or  order  has  Abstract, 
been  obtained  by  the  vendee,  and  an  abstract  has  been  already 
delivered,  he  must,  in  like  manner,  carry  the  abstract  so  delivered. 

into  the  office.    If  no  abstract  has  been  delivered,  an  application delivery 

may,  if  necessary,  be  made  to  the  Court,  by  motion,  that  the  of\^ °,w  com" 
vendor's  solicitor  may  deliver  an  abstract  of  the  title  to  the  ven- 
dee's solicitor  (&).    When  the  abstract  is  left  in  the  Master's  Of- 
fice, the  usual  warrant  "  on  leaving,"   and  afterwards  "  to  pro- 
ceed," must  be  taken  out,  and  served  (/). 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  Mast  be  exam* 
should  carefully  compare  the  abstract  with  the  title  deeds,  for  ined  with  the 
which  purpose,  if  necessary,  the  production  of  such  of  them  as  i^or.  *    °" 

(g)  Ibid  1196.  in  cases  of  sales  under  the  decree  of 

(A)  Vide  post,  «  Sales  of  Estates.'*  the  Court,  the  Master  will  only  al- 

(i)  Bennett,  153  low  the  vendor's  solicitor  to  attend 

(As)  1  Turn.  &  V.  417.  before  him,  upon  the  investigation  of 

(I)  Ibid.  It  is  to  be  recollected  that  the  title.    Ante,  p.  1356. 

(1)  Frost  v.  Branson,  6  Yerger,  36;  M'Comb  v.  Wright,  4  John.  Ch,  319. 
See  Jackson  v.  Lingan,  3  Leigh,  161 ;  Enraght  v.  Fitsgerald,  1  Con.  & 
Law.  181. 

But  if  it  manifestly  appears  from  the  bill  and  answer,  that  no  title  can  be 
made,  the  reference  will  not  be  ordered.    Frost  v.  Branson,  6  Yerger,  36. 

If  the  Master  reports  in  favor  of  the  title,  a  reference  is  made  to  him  to 
approve  of  the  conveyance.    lb. 

(2)  See  Winterbottam  v.  Ingham,  9  Sim.  654. 
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Inquiries  as  to 
Titles. 

Master  pro- 
ceeds upon 
abstract  alone, 

unless 

vendee  insists 
upon  produc- 
tion of  docu- 
ments. 


Objections. 


Master  may 
direct  abstract 
to  be  laid  be- 
fore a  Convey- 
ancer. 


Practice  ap- 
proved of  by 
Lord  Eldon. 


How  the  Mas- 
ter may  inves- 
tigate the 
title. 


are  in  the  custody  or  power  of  the  vendee,  or  of  any  other  parties 
to  the  cause,  may  be  compelled,  in  the  manner  already  pointed 
out  (»).  The  Master,  however,  always  proceeds  upon  the  ab- 
stract only,  upon  which  alone  he  makes  his  determination,  unless 
the  vendee  insists  upon  the  production  of  the  title  deeds,  the  Mas- 
ter, as  well  as  the  Court,  always  taking  it  for  granted  that,  when- 
ever the  vendee  omits  to  call  for  the  production  of  the  title  deeds, 
he  is  satisfied  that  the  abstract  is  correct  Upon  this  ground,  an 
exception  to  a  Master's  report  upon  a  title  to  copyholds,  because 
no  surrender  had  been  produced  before  him,  was  overruled  (*). 

On  litigated  questions  of  title,  written  objections  to  the  abstract 
are  brought  into  the  Master's  Office  by  the  party  objecting,  and 
the  Master  is  either  attended  by  counsel  on  both  sides,  or  the  writ- 
ten opinions  of  counsel  upon  the  abstract,  already  given,  are  pro* 
duced  to  him,  according  to  circumstances  (o). 

In  cases  of  difficulty,  the  Master  seldom  takes  upon  himself  to 
decide  intricate  questions  of  title.  He  usually  directs  the  ab- 
stract to  be  laid  before  a  conveyancer,  upon  whose  opinion  he  ex- 
ercises his  own  judgment  in  reporting  to  the  Court.  In  such 
cases,  the  original  abstract,  with  instructions,  in  writing,  by  the 
Master's  clerk,  "  to  advise  on  the  title,  by  the  direction  of  the 
Master,"  with  a  copy  of  the  order  of  reference,  and  the  objec- 
tions taken  by  the  purchaser,  with  the  vendor's  answers  thereto, 
are  taken  by  the  solicitor,  and  laid  before  a.  conveyancer,  and 
when  he  has  given  his  opinion  thereon,  the  abstract  must  be  re- 
turned to  the  Master's  Office,  by  the  solicitor  who  left  it  (j>). 

It  may  be  mentioned  in  this  place,  that  the  right  of  the  Mas- 
ter to  send  the  abstract  of  a  title  before  him,  to  a  practising  con- 
veyancer, was  questioned  before  Lord  Eldon,  in  Flower  v.  Walk- 
er (q),  and  appears  to  have  received  his  Lordship's  sanction. 

In  the  prosecution  of  the  order  for  reference,  the  Master,  in  his 
discretion,  may  examine  the  parties  upon  interrogatories  (r),  re- 
ceive evidence  upon  affidavit,  or  by  the  examination  of  witnesses 
before  him,  either  upon  written  interrogatories  or  viva  voce  (s). 


(m)  Ante,  p.  1360.  The  seller  is 
bound  to  produce  the  title  deeds  men- 
tioned in  the  abstract,  in  order  that 
the  abstract  may  be  examined  with 
them,  although  they  are  not  in  his 
possession,  and  the  purchaser  is  not 
entitled  to  the  custody  of  them.  But 
if  they  are  in  the  possession  of  a  third 
person,  the  purchaser's  solicitor,  it 
seems,  must  send  to  the  place  where 


the  deeds  are,  in  order  to  examine 
them  with  the  abstract,  and  the  seller 
must  pay  the  expense  of  the  journey, 
1  Sugden,  V.  <fe  P.  449. 

(n)  Poole  t>.  Shergold,  1  Cox,  160. 

(o)  Bennett,  154. 

(•)  1  Turn.  dbV.  418. 

(f )  1  Rues.  408. 

(r)  Vide  ante,  p.  1867. 

(»)  Ante,  p.  1367. 
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He  may  also  call  for  such  deeds  and  other  muniments  as  are  ne-  As  to  Titles. 
cessary  to  the  elucidation  of  the  title.  v^p,v~,w 

If  the  Master  is  satisfied  with  the  title!  as  shown  by  the  vendor,  Report, 
he  reports  accordingly.  If  he  is  not  satisfied  with  the  title,  he 
must  state  the  points  in  which  the  title  is  defective  (r).  And  it  is 
to  be  observed  that  the  mere  circumstance  that  since  the  contract 
a  suit  has  been  instituted  by  other  parties,  and  is  pending,  in 
which  part  of  the  lands  are  claimed  adversely  to  the  vendor,  is  not 
a  sufficient  ground  for  reporting  against  a  title  («). 

Where  the  title  is  clear,  but  there  are  terms,  or  incumbrances,  Where  there 
to  be  got  in,  the  Master  should  report  in  favor  of  the  title  (x).  bJrances?m" 
Before  he  does  so,  however,  he  ought  to  be  satisfied  that  the  terms, 
or  incumbrances,  can  be  got  in.    If  he  is  not  satisfied  upon  this 
point,  he  should  report  that  a  good  title  cannot  be  made,  unless 
the  terms  &c,  can  be  got  in. 

In  Esdaile  v.  Stephenson  (y),  where  it  appeared  that  the  estate  Incumbrances 
was  subject  to  a  rent  charge,  and  a  term  to  secure  it,  and  the  pur-  7^*c\  cannot 
chaser's  counsel,  before  the  Master,  required  the  seller  to  produce  ' 

a  release  of  it,  or  evidence  that  the  jointress  would  release, 
which,  however,  was  not  done,  and  the  Master  reported  that  the 
seller  could  make  a  good  title,  upon  the  jointress  releasing.— 
Upon  exceptions  to  the  report,  the  Vice-Chancellor  consulted  the 
Lord  Chancellor,  and  stated  their  joint  opinion  to  be,  that  the  re- 
port was  wrong.  It  should  have  been,  "  that  the  seller  could  not 
make  a  good  title,  unless  the  jointress  joined ,-"  and  the  Vice-Chan- 
cel lor  recommended,  in  future,  the  form  of  such  report  to  be,  that 
the  seller  could  not  make  a  good  title,  because  A.  is  a  jointress, 
and  no  sufficient  evidence  has  been  produced  to  show  that  she 
will  release. 

It  may  be  observed  here,  that  a  purchaser  cannot,  upon  a  re- or  which 

port  of  a  defective  title,  insist  upon  being  discharged,  if  the  title  ^"hin  f0fe™ 
is  capable  of  being  made  good  within  a  reasonable  time  ;  there-  sonable  time. 
fore  when  it  appears,  by  the  report,  that  the  vendor,  on  getting  in 
a  term,  or  getting  in  administration,  &c,  will  have  a  title,  the 
Court  will  not  discharge  the  purchaser,  but  will  put  the  vendor 
upon  terms  to  complete  his  title  speedily  («).     It  will  not,  how-  Where  title 

cannot  be 

(t)  Green  v.  Monks,  2  Moll.  325.        (t)  Coffin  v.  Cooper,  14  Ves.  205 ;  speedily  com- 
For  information  as  to  what  may  be    sea  vide  Lechmere  v.  Brazier,  2  J.  &  pleted. 
considered  as  good  title,  vide  1  Sugd.    V.  289,  in  which  Lord  Eldon  said,  he 
V.  &  P.  329.  would  not  extend  the  rule,  which  the 

(u)  Obaldeston  v.  Askew,  1  Rubs.    Court  had  adopted,  of  compelling  a 
160.  purchaser  to  take  the  estate  where 

(x)  Bennett,  152.  a  title  is  not  made  till  after  the  eon- 

(v)  Mad.  &  Geld.  966 ;  Sugden  V.    tract,  to  any  case  to  which  it  had  not 
dfc  r .  219.  already  been  applied. 
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As  to  Titles,  ever,  do  so  when  it  appears  that  the  vendee  will  have  a  long  time 
to  wait ;  and  in  Whittaker  v.  Whittaker  (a),  where  Sir  Robert 
Mackreth  wished  very  much  to  be  discharged  from  his  purchase, 
Lord  Kenyon  would  not  hold  that  the  vendor  was  to  be  bound 
during  the  six  years,  while  all  Mr.  Wilkinson's  affairs  were  wind- 
ing up  (6). 


Reference 
back  to  Mas- 
ter, to  review 
his  report. 
after  re- 
port in  favor 
of  title. 


After  report 
against  title. 


If  the  Master  reports  in  favor  of  a  title,  and  any  new  fact  after- 
wards appears,  by  which  the  title  is  affected,  the  Court  will  refer 
the  title  back  to  the  Master,  upon  application  by  motion,  even 
after  the  Master's  report  has  been  confirmed  (c).  So  if  the  Mas- 
ter reports  in  favor  of  a  title,  but,  upon  hearing  exceptions,  the 
Court  thinks  the  evidence  not  sufficient  to  support  the  Master's 
finding,  it  will,  upon  application  of  the  vendor,  refer  it  back  to 
the  Master,  to  review  his  report,  in  order  to  give  the  vendor  an 
opportunity  of  producing  further  evidence  (d).  And  even  after 
the  exceptions  have  been  heard,  and  the  Master's  report  has  been 
overruled,  yet  the  seller  may,  upon  an  early  application,  obtain  a 
reference  back,  in  order  to  show  that  the  title  is  valid,  upon 
another  ground,  not  before  taken  («) ;  and,  in  general,  —  where 
the  Master  has,  by  expressing  an  opinion  in  favor  of  tbe  title, 
prevented  the  vendor  from  showing,  that  if  his  opinion  had  been 
otherwise,  still  the  title  was  good,  —  the  course  of  the  Court  ap- 
pears to  be,  to  send  it  back  to  the  Master  to  review  his  report,  the 
party  moving  paying  the  costs  of  the  motion  (f). 

So  where  it  appears,  at  the  hearing  of  exceptions  to  a  report, 
against  a  title,  that  the  seller  can  clear  up  the  objections,  tbe  Court 
has  sometimes  sent  the  title  back  to  the  Master,  to  review  his 
report  (g) ;  and  it  has  frequently  occurred,  even  at  the  hearing  of 
the  exceptions  to  the  Master's  report,  that,  if  the  vendor  can 
satisfy  the  Court  that  he  can  make  a  good  title  by  clearing  up  the 
objections  reported  by  the  Master,  the  Court  will  make  a  decree 
in  his  favor,  without  a  reference  back  (A).  Thus,  where  the 
Master  reported  that  a  good  title  could  be  made,  except  as  to  so 
much  of  the  estate  as  a  widow  was  entitled  to  in  respect  of  her 
dower,  she  refusing  to  join  in  the  conveyance  to  a  purchaser,  the 


(a)  4  Bro.  C.  C.  31 ;  vide  10  Ves. 
599. 

(b)  Per  Lord  Eldon,  in  Coffin  v. 
Cooper,  ubi  supra. 

(c)  Jeudwine  v.  Alcock,  1  Mad. 


(d)  Andrew  v.  Andrew,  3  Sim.  390. 

(e)  Egerton  v.  Jones,  1  R.  &.  M. 
94 ;  Portman  v.  Mill,  ib.  697. 

(/)  lSugden  V.  &P.219. 

(g)  Ibid. 

(I)  Ante,  p.  1196-7. 
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Vice-Chancellor  said,  that  if,  at  the  hearing  on  further  directions,   As  to  Titles, 
the  vendor  should  be  prepared  to  cure  the  objection  which  was  s-^^^^^»-/ 
reported  by  the  Master,  he  would  be  in  time  to  do  so ;  but  he 
required  an  affidavit  that  the  widow  was  ready  to  release  (t). 

In  Esdaile  v.  Stephenson  (£),  however,  which  has  been  before  Where  objec- 
referred  to,  the  Lord  Chancellor  and  Vice  Chancellor  agreed,  that  JJJJJJJJJJ^J 
if  a  title  upon  a  new  fact  can  be  made  between  the  report  and  the  the  hearing. 
further  directions,  the  Court  will  enforce  the  contract,  as  if,  in 
the  above  case,  the  jointress  had  agreed  to  join  when  the  cause 
came  on  for  further  directions.     In  such  a  case,  the  Court  will  % 

expect  counsel  to  appear,  and  consent  that  she  would  concur  (I). 

It  is  to  be  observed,  however,  that,  in  the  above  case,  it  was  ex- 
pressly laid  down,  that  the  Court  would  not  allow  a  seller  to  lie 
by,  before  the  Master,  and  then,  upon  further  directions,  attempt 
to  make  a  title  (m). 

If  exceptions  are  taken  to  the  report,  "  that  a  good  title  can  be  After  excep- 
made,"  and  are  overruled,  other  objections  to  the  title  cannot  be  tions  overruled 
made  ;   but  if  exceptions  are  allowed,  and  a  new  abstract  of  title  cannot  be 
is  delivered,  further  objections  may/  of  course,  be  brought  in  (n).  made. 
Thus,  in  a  case  where  the  seller  of  a  leasehold  estate  produced 
the  leasehold  title,  which  the  Master  thought  sufficient,  and  report- 
ed accordingly,  but  the  Court  held  that  the  lessor's  title  ought  to  seeus,  where 
have  been  produced,  and  sent  it  back  to  the  Master,  to  review  his  exeptions 
report ;  the  seller  having  liberty  given  him  to  produce  the  free- 
hold title,  it  was  considered  that  the  purchaser  was  at  liberty  to 
enter  into  objections  to  the  leasehold  title,  which  were  not  taken 
upon  the  former  discussions  before  the  Master,  and  upon  the  ob- 
jections being  afterwards  taken,  the  bill  was  dismissed  (0). 


It  has  been  before  stated  (p),  that  the  Court  has  adopted  the  Inquiry  as  to 
practice,  at  the  same  time  that  it  refers  it  to  the  Master  to  inquire  t!!^7tien 
into  the  vendor's  title,  to  direct  him,  in  case  he  shall  be  of  opinion  shown. 
that  a  good  title  can  be  made,  to  inquire,  and  state  to  the  Court, 

(i)  Paton  v.  Rogers,  Mad.  &.  Gel.  to  stand  oyer  with  liberty  to  set  down 

256.  the  cause  for  further  directions,  and 

(A)  Mad.  &  Gel.  366.  then  the  exceptions  and  further  di- 

(t)  Sugden  V.  &  P.  220.    •«  This  rections  to  come  on  together."   Ibid. 

points  out  the  necessity ,in  such  cases,        (m)  Sugden  V .  &  P.  20. 

of  setting  down  the  cause  upon  fur-        (n)  Brooke  v. ,  4  Mad.  212. 

ther  directions,  at  the  same  time  with        (0)  Fildes  v.  Hooker,  1  Sugden, 

the  exceptions.     In  Esdaile  v.  Ste-  V.  &  P.  219,  n. ;  2  Mer.  424,  S.  C. ; 

phenson,  as  the  exceptions  only  were  3  Mad.  193,  S.  C. 

before  the  Court,  they  were  ordered        (p)  Ante,  p.  1196. 
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As  to  Titles,  when  it  was  first  shown  that  it  could  be  made.  With  reference  to 
this  part  of  the  inquiry,  it  is  necessary  to  obsenre  that,  although 
in  Lord  Braybrooke  v.  Inskip  (q),  Lord  Eldbn stated,  that  —  "as 
to  the  question  when  the  abstract  was  complete,  the  abstract  is 
complete  whenever  it  appears  that,  upon  certain  acts  done,  the 
legal  and  equitable  estates  will  be  in  the  purchaser ;  that  may  be 
long  before  the  title  can  be  completed ; "  —  this  most  be  under- 
stood to  apply  only  to  cases  in  which  the  title  is  outstanding,  in 
persons  who  are  trustees  lor  the  vendor,  or  whom  the  vendor  has 
any  means  of  compelling  to  concur ;  but  when  it  is  necessary,  in 
order  to  make  the  title  complete,  that  a  person,  over  whom  the 
vendor  has  no  control,  should  join  in  the  conveyance,  such  a  title 
will  not  be  considered  complete,  unless  it  can  be  shown  that  the 
party  has  actually  conveyed.  Thus  when,  in  order  complete  a 
title,  it  was  requisite  that  a  recovery  should  be  suffered  by  a  per- 
son who  was  not  a  trustee  for  the  vendor,  or  one  whom  he  had  any 
legal  right  to  call  upon  to  execute  it,  and  the  recovery  was  not 
actually  completed,  till  a  few  days  after  the  filing  of  a  bill  for 
specific  performance,  although  the  deed  making  the  tenant  to  the 
pracipc,  and  the  warrant  for  suffering  the  recovery,  were  executed 
before,  it  was  held  that  a  good  title  was  not  shown  before  the 
commencement  of  the  suit  (r). 

It  may  be  observed  also,  that  when  the  abstract  shows  the  legal 
estate  to  be  outstanding,  and  that  the  persons  in  whom  it  is  vested 
would  necessarily  be  trustees  for  the  vendor,  it  will  not  be  a  com- 
plete abstract,  unless  it  shows  who  the  persons  are  in  whom  die 
legal  estate  is  vested  (5). 


Method  of  taking  Accounts. 

According  to  the  practice  of  the  Court,  as  it  existed  previously 
practice  to  ^e  ^r^ers  °f  1828,  the  usual  course  of  proceeding  under  de- 

crees to  take  accounts  in  the  Master's  Office,  was  for  the  plaintiff, 
in  the  first  instance,  (where  it  was  necessary,)  to  examine  the  ac- 
counting party  upon  interrogatories,  and  then,  from  the  defend- 
ant's examination,  and  from  his  answer,  and  the  schedules,  there- 
to, or  from  the  other  evidence  or  papers  in  the  cause,  to  prepare 
a  charge  against  him,  i.  e.,  a  statement  of  the  several  items  which 
the  plaintiff  claimed  to  be  entitled,  upon  proof,  to  charge  the  de- 
fendant in  the  account  (f ).    This  charge  was  left  with  the  Master, 

(q)  8  Yes.  496  [see  Sumner's  ed.        (s)  Wynne  v.  Griffith,  1  Rn».  283 
437,  notes.]  (I)  1  Newi.  329. 

(r )  Lewin  v.  Guest,  1  Rum.  3S5. 
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and  the  different  items  in  it  were  investigated  in  the  Master's   As  to  Titles, 
Office.      When    the  charge  was  gone  through,  the  defendant  s***m>>'~*~' 
brought  in  his  discharge,  containing  a  statement  of  payments  and 
disbursements  made  by  him,  and  other  matters,  by  which  he  claim- 
ed to  discharge  himself  from  the  debt  attempted  to  be  made  out 
against  him  by  the  charge  (u)  (1).    The  Orders,  of  1826,  howev- 
er, simplified  the  practice,  for  by  the  61st  of  them  it  is  directed,  Practice  under 
"  That  all  parties  accounting  before  the  Master,  shall  bring  in 
their  accounts  in  the  form  of  debtor  and  creditor,  and  any  of  the 
other  parties  who  shall  not  be  satisfied  with  the  accounts  so 
brought  in,  shall  be  at  liberty  to  examine  the  accounting  party 
upon  interrogatories,  as  the  Master  shall  direct "  (2). 

The  effect  of  this  Order  is  to  render  it  unnecessary  to  proceed,  No*  necessary 
in  the  first  instance,  by  examining  the  accounting  party  upon  in-  the*  first106  m 
terrogatories.  instance. 

The  account  is  generally  annexed  by  way  of  schedule  to  an  Debtor  and 
affidavit  verifying  its  contents,   and  if  the  party  does  not  bring  ^^J0*  ic" 
it  in  within  a  time  to  be  fixed  by  the  Master,  he  may  be  proceed- 
ed against,  in  the  same  manner  as  a  party  not  putting  in  his  ex produc- 

animation  (.)  (3).  ^of,  how 

(*)  Ibid.  (i)  Ante,  p.  1372. 

(1)  See  Crone  v.  O'Dell,  2  Hogan,  144. 

The  Master  ought,  in  the  first  instance,  to  ascertain  from  the  parties,  or 
their  counsel,  by  suitable  acknowledgments,  what  matters  or  items  are 
agreed  to  or  admitted ;  and  then  as  a  general  rule,  and  for  the  sake  of  pre- 
cision, the  disputed  items  claimed  by  either  party  ought  to  be  reduced  to 
writing  by  the  parties,  respectively,  by  way  of  charges  and  discharges,  and 
the  requisite  proofs  ought  then  to  be  taken  on  written  interrogatories  pre- 
pared by  the  parties,  and  approved  by  the  Master,  or  by  viva  voc*  examina- 
tion, as  the  parties  shall  deem  most  expedient,  or  the  Master  shall  think 
proper  to  direct,  in  the  given  case.  The  testimony  may  be  taken  in  the 
presence  of  the  parties  or  their  counsel,  except  when  by  a  special  order  of 
the  Court  it  is  to  be  taken  secretly ;  and  it  ought  to  be  reduced  to  writing, 
in  eases  where  the  Master  shall  deem  it  advisable,  by  him,  or  under  his  di- 
rection, as  well  where  a  party  as  where  a  witness  is  examined.  Remsen  v. 
Remsen,  2  John.  Ch.  501,  502. 

(2)  This  is  similar  to  the  107th  Rule  in  New  York.  Hollister  v.  Barkley, 
llN.Hamp.506. 

In  the  above  case  of  Hollister  v.  Barkley,  UN.  Hamp.  506,  after  stating 
that  there  are  two  modes  of  practice  in  taking  accounts  before  a  Master,  one 
in  the  form  of  debtor  and  creditor  account,  brought  in  by  the  accounting 
party,  the  other  by  examining  such  part?  upon  interrogatories ;  and  that 
these  two  modes  are  sometimes  combined  in  taking  accounts,  the  Court 
add,  u  as  we  have  adopted  no  rule  in  this  respect,  either  of  these  modes 
may  be  resorted  to ;  but  the  better  practice  probably  is,  to  require  the  parties 
to  bring  in  debtor  and  creditor  accounts,  and  to  examine  them  on  written  in- 
terrogatories, the  Master  taking  down  the  answers. 

(3)  Where  a  party  is  required  to  bring  in  his  account  before  the  Master, 
under  the  above  rule,  he  must  bring  in  his  whole  account  and  for  the  whole 
period  for  which  he  is  accountable.    It  must  also  be  verified  by  the  usual 
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rwt0r  *nd        ^<ne  ®*n<*  ®T^er  8°**  on  to  direct  "  that   all  such  accounts, 

count.    "  WDen  passed,    and  settled  by  the  Master,  shall  be  entered  in  a 

v^^s^-^^  book  to  be  kept  for  that  purpose,  in  the  Master's  Office,  as  is  now 

How  accounts  the  practice  with  respect  to  Receiver's  accounts,  and  with  proper 
kept  in  Mas-      -,  •         j      *    u        r        j  *  •  -     7>  ^^ 

ter's  office.       indexes,  in  order  to  be  referred  to  as  occasion  may  require." 

It  has  been  held,  that  when  accounts  entered  into  this  book,  as 
prescribed  by  the  above  Orders,  are  afterwards  copied  into  sched- 
ules, annexed  to  the  Master's  report,  such  schedules  are  only  to  be 
charged  at  the  rate  of  6d.  per  folio,  like  Receiver's  accounts  (y). 

a  .  On  the  account  being  left,  the  usual  warrant  on  leaving,  &c., 

Subsequent  .  ,  .  .*  .  .  *   .  ■ 

examination.     must  De  served,  and  if,  upon  taking  a  copy  of  the  account,  the 

party  calling  for  the  account  is  not  satisfied  with  it,  he  may  ex- 
hibit interrogatories  for  the  examination  of  the  accounting  party, 
under  the  direction  of  the  Master. 
Charge.  i»ne  account  having  been  taken  in,  and  the  party,  if  necessary, 

examined,  a  charge  must  then  be  carried  in  by  the  party  conduct- 
ing the  inquiry  (z).  This  charge  (a)  is  usually  a  transcript  of  so 
much  of  the  debtor  and  creditor  account  as  sets  forth  the  receipts, 
to  which  may  be  added  any  additional  items  with  which  it  is  in- 
tended to  charge  the  accounting  party. 

Where  no  it  js  to  be  observed  here,  that  although  the  61st  Order  directs 

debtor  and  ,  •       *    *•  »«•  ..... 

creditor  ac-      tne  parties  accounting  before  a  Master,  to  bring  in  then*  accounts 

count  has  been  in  the  manner  there  prescribed,  it  is  not  always  necessary  to  call 
roug  in.  upon  tnem  to  jo  SOt  jf  sufficient  appears  from  the  admissions  of 
the  party  to  be  charged,  either  in  his  answer  or  the  schedule  to 
it,  or  in  any  proceeding  in  the  cause,  to  enable  the  account  against 
him  to  be  properly  made  out,  the  party  conducting  the  proceeding 
may  immediately  bring  in  his  charge,  without  calling  for  any  ac- 
count under  the  61st  Order. 
Proceeding  The  charge  being  left,  warrants  "on  leaving"  "and  to  pro- 

charjre. *  cee(*  on  tne  cnarge  "  are  taken  out,  and  served  on  the  solicitors  of 

all  persons  interested  in  the  account  (6).  On  the  return  of  the 
warrant,  the  charge  is  compared  with  the  debtor  and  creditor  ac- 
count, or  with  the  answer  or  examination,  or  the  schedules  annex- 

(y)  Attorney-general  v.  Lubbock,        (a)  As  to  the  nature  of  a  charge, 
1M.&C.  264.  vide  ante,  p.  1396. 

(z)  2  Smith,  115.  (6)  Vide  ante,  p.  1356. 

affidavit,  that  the  account,  including  both  debts  and  credits,  is  correct;  and 
that  the  party  accounting  does  not  know  of  any  error  or  omission  therein,  to 
the  prejudice  of  any  of  the  other  parties.    Story  v.  Brown,  4  Paige,  112. 


In  the  Master's  Office.  —  Accounts.  1421 

ed  to  them,  put  in  by  the  accounting  party,  and  if  the  charge  is  Charge. 
found  to  accord  with  them,  it  is  allowed  without  further  evidence. 
If  the  charge  includes  sums  not  admitted  in  the  account  to  have 
been  received,  they  must  be  substantiated,  either  by  evidence  or 
by  admissions  in  the  examination  of  the  party  charged,  or  in  his 
answer,  or  the  schedules  thereto  (c).  The  charge  being  estab- 
lished, is  marked  by  the  Master  "  allowed  "  (d). 

It  may  be  mentioned  here,  that  a  party  conducting  an  account  Further 
before  the  Master  is  not  limited  to  one  charge.  If,  after  his  c  ***** 
charge  is  allowed,  he  discovers  other  items,  with  which  the  ac- 
counting party  is  chargeable,  he  may  either  amend  his  charge,  or 
carry  in  a  further  charge,  and  this  he  may  do  as  often  as  may  be 
necessary  (1).  In  Napier  t>.  Staples  (t),  in  Ireland,  under  a  de- 
cree for  an  account,  the  plaintiff  had  examined  the  defendant  on 
three  successive  sets  of  interrogatories,  and  had  filed  a  charge, 
which  he  amended  three  times,  and  had  then  sued  out  a  commis- 
sion and  examined  witnesses.   He  afterwards  filed  a  further  charge,  pa7  **  . 

D     brought  in  &■ 
and  after  various  delays,  applied  to  the  Master  of  the  Rolls  for  0f\en  as  neces 

liberty  to  file  a  sixth,  which  was  refused ;  but,  upon  appeal,  the  8ar7* 
Lord  Chancellor,  Sir  A.  Hart,  gave  him  leave  to  file  it,  observing 
—  "  I  am  not  aware  that  there  exists  any  rule,  such  as  has  been 
assumed,  that,  in  taking  the  acoount,  a  uniform  series  of  pro- 
ceeding is  to  be  followed,  — -  a  charge,  discharge,  and  examination, 

and  the  subject  is  then  dropped." "  It  is  not  the  course,  in 

England,  to  comprise  every  thing  in  the  first  charge ;  on  the  con- 
trary, in  the  majority  of  cases,  the  plaintiff,  after  he  has  brought 
in  his  charge,  looks  to  the  examination  of  the  defendant  to  fur- 
nish him  with  further  items ;  the  Court  always  taking  care,  and 
this  is  the  true  principle,  to  indemnify  the  opposite  party,  and  to 
guard  against  vexatious  irregularity,  by  making  the  party  pay  all 
the  costs  incurred  through  his  irregularity  or  delay."  His  Lord- 
ship afterwards  said  —  "  I  do  not  lay  any  stress  upon  the  point, 
whether  the  plaintiff  knew  of  the  existence  of  this  item  or  not  ; 
I  think  that  is  not  material.  Equity  would  not  deserve  the  name, 
if  it  acted  on  a  form  to  shut  out  a  just  claimant,  because  he  came 
late,  whether  his  doing  so  was  optional  or  involuntary.  But  the 
same  equal  justice  that  admits  the  plaintiff's  further  charge,  gives 
the  defendant  a  further  opportunity  to  discharge  himself,  and  the 

(c)  Vide  2  Smith,  116.  (e)  1  Moll.  228. 

(d)  Bennett,  84. 

(1)  See  Copeland  v.  Crane,  9  Pick.  73. 
119* 
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Charge.  order  must  be  so.  The  defendant  most  have  an  opportunity  of 
explaining  his  case,  by  evidence,  and  his  denial  of  the  receipt  of 
this  sum,  by  affidavit,  will  have  very  great  weight  in  determining 

in^aecoant       II  mhJhe  sUted  ncre>  that  il  is  thc  constant  practice  of  the 
for  receipts      Court,   in  decrees  against  a  mortgagee,  or  against  an  executor  to 
subsequent  to   account,  to  direct  it  without  future  words ;  and  yet,  if  the  person 
decreed  to  account  receive  any  thing  subsequent  to  the  decree,  it 
may  be  inquired  into  before  the  Master,  and  the  defendants,  in 
each  case,  must  bring  the  sums  so  received  to  account  (g) ;  the 
consequence  of  this  rule  is,  that,  in  decrees  of  this  nature,  the 
practice  generally  is,  where  the  matter  has  been  long  pending  in 
and  further      the  Master's  office,  since  the  first  charge  against  the  accounting 
brought^      Partv  was  brought  in,  to  examine  again,  upon  interrogatories,  just 
thereon.  before  the  Master  is  prepared  to  make  his  report ;  and  then,  if  it 

appears  that  he  has  received  anything  subsequent  to  his  last  exam* 
ination,  to  carry  in  a  further  charge. 
Discharge.  When  the  charge  has  been  allowed,  the  accounting  party  must 

carry  in  his  "  discharge"  (A).     If  he  does  not  do  so  within  a  rea- 
sonable time  after  the  charge  has  been  allowed,  the  party  conduct- 
Where  party    m8  toe  account  must  take  out  and  serve  upon  him  a  warrant,  un- 
omits  to  bring  derwritten  "  at  which  time  the  said  A.  B.  is  to  bring  in  his  dis- 
chaw  '*        charge"  &c.     This  warrant  is  peremptory,  and  if  it  is  not  obeyed, 
or  the  accounting  party  does  not  appear  and  crave  further  time, 
the  Master  may  proceed,  if  otherwise  in  a  situation  to  do  so,  to 
make  a  report,  without  the  discharge,  charging  the  defendant  with 
the  whole  amount  of  the  charge  as  allowed  (t). 
Form  of.  This  discharge  is  usually  a  transcript  from  the  payments  he  has 

made,  as  stated  either  in  his  debtor  and  creditor  account,  or  in 
his  answer  or  examination,  or  the  schedules  attached  to  them,  and 
a  warrant  on  leaving  and  to  proceed  should  be  taken  out  upon  it 
Impertinence    and  served  in  the  usual  manner.     A  discharge,  as  well  as  any 
m>  other  matter  before  the  Master,  may  be  the  subject  of  an  examina- 

tion for  impertinence  (k).  The  accounting  party  is  bound  to  use 
all  due  diligence  in  obtaining  and  attending  warrants  to  vouch  his 
discharge ;  or  the  party  interested  in  the  account  may  take  out 


</)l 
(g)  Bi 


Moll.  231.  opportunity  of  carrying  a  further  dis- 

Bulstrode  v.  Bradley,  3  Atk.  charge,  and  of  explaining  hia  case  by 

Tide  etiam,  Bell  v.  Read,  ib.  evidence.     Vide  Napier  v.  8taples, 

592.  ubi  supra. 

(A)  And  so  if  a  plaintiff  carries  in  (i)  2  Smith.  121. 

a  further  charge,  or  an  amended  (A)  Price  v.  Shaw,  2  Cox,  184. 
charge,  the  defendant  must  have  an 
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warrants  to  compel  his  attendance  for  that  purpose  (I) ;  and  if,  Discharge, 
upon  the  return  of  such  warrants,  the  party  does  not  attend  and 
proceed,  or  account,  to  the  Master's  satisfaction,  for  his  not  pro- 
ceeding, the  Master  will  disallow  the  discharge,  or  such  part  of  it 
as  the  party  has  omitted  to  support.  The  Master,  however,  will, 
if  he  sees  the  party  anxious,  and  that  he  does  his  best  to  support 
his  discharge,  afford  him  every  indulgence  (m),  and,  in  Ridifer  v. 
O'Brien  (n),  where  an  executor  was  unable  to  produce  sufficient 
evidence  before  the  Master  in  support  of  his  discharge,  the  Master, 
in  his  report,  stated  the  payments  insisted  upon  in  the  discharge, 
and  that  he  had  not  allowed  them,  as  no  sufficient  evidence  had 
been  produced  before  him  to  warrant  that  allowance,  but  thai  he 
had  received  them  as  a  claim,  and  an  exception  to  his  report  was 
overruled. 

The  account  is  vouched,  by  the  production  of  the  proper  vouch-  How  account 
era,  such  as  receipts,  &c.  (1),  which  documents,  when  produced, 
are  marked  either  by  the  master  or  his  clerk,  with  the  initials  of 
his  name,  as  a  token  of  his  inspection  or  allowance  of  them.  It 
seems,  that  the  party  producing  vouchers  does  so  at  his  peril,  and 
that  the  Master  is  bound  to  admit  them  in  evidence,  unless  the 
other  side  can  lay  a  reasonable  ground  to  show  that  the  voucher 
in  question  can  be  impeached,  of  which  the  Master  is  to  judge  (o). 

In  a  case  in  Ireland,  Sir  Anthony  Hart,  L.  C,  states  the  prac- 
tice in  England,  where  the  item  exceeds  40s.,  for  the  executor  to  Where  vouch- 
produce  the  voucher,  and  to  verify,  by  affidavit,  the  payment  of  the  f5dnot  ^"P*" 
sums  therein  specified  ;  and  then,  if  no  objection  is  made,  the  Mas- 
ter gives  the  executor  credit  in  the  account.     But  if  any  party  Where  vouch- 
objects,  the  Master  then  requires  the  affidavit  of  the  person  who 
received  the  money ;  and,  if  this  cannot  be  had,  he  then  requires 
the  affidavit  of  some  person  to  verify  the  signature  of  the  vouch- 
er  (p)  (2). 

(0  Bennett,  85.  worth,  28th  May,  1789;  cited  Ben- 

(m)  2  Smith,  121.  nett,  85. 

(n)  3  Mad.  43  ( p)  Bingham  v.  Lady  Clanmorria, 

(0)  Earl  of  Lonsdale  v.  Words.    2  Moll.  20. 

(1)  As  to  proof  by  entries  made  by  a  party  in  his  books  of  account,  con- 
firmed by  his  oath,  according  to  the  practice  of  many  of  the  States,  see 
1  Greenl.  £y.  §  118,  119,  and  notes.  1  U.  States  Dig.  51  et  seq.  Accounts. 
§  5,  pi.  112,  &c. 

(2J  In  accounting  before  the  Master,  the  oath  of  the  party  should  not  be 
received  to  support  charges,  which,  from  their  nature,  admit  of  full  proof. 
Harding  v.  Handy,  11  Wheat.  103. 
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Discbarge. 

Vouchers 
mutt  be  pro- 
duced, al- 
though items 
are  stated  in 
answer  which 
has  not  been 
replied  tt>. 
Usual  course 
of  proceeding 
in  support  of 
discharge^  by 
affidavit. 


Vouchers 
must  have 
proper  stamp. 


Of  queried 
items. 


Warrant  to 
proceed  upon. 


It  is  to  be  observed,  that  the  necessity  for  producing  the  proper 
vouchers  in  support  of  the  discharge,  is  not  removed  by  the  cir- 
cumstance of  the  defendant's  answer,  in  which  the  items  are 
sworn  to,  not  having  been  replied  to ;  although,  in  other  cases,  an 
answer  which  has  not  been  replied  to,  is  to  be  taken  as  true. 
The  Master  must,  nevertheless,  require  the  vouchers  to  be  pro- 
duced (q). 

It  may  be  mentioned  here,  that  the  ordinary  course  of  proceed- 
ing upon  discharges  in  the  Master's  Office,  is  by  affidavit;  and 
though,  in  strictness,  in  cases  where  infants  are  concerned,  all  ev- 
idence should  be  upon  examination  by  interrogatories,  yet  still,  as 
we  have  seen,  if  the  solicitor  for  the  infant  acquiesces  in  the  re- 
ception of  affidavits,  the  infant  will  be  bound  by  it  In  a  case 
in  Ireland,  before  Sir  A.  Hart,  L.  G.  (r),  where  an  infant  was 
interested,  an  order  appears  to  have  been  made  by  his  Lordship 
to  restrain  the  defendant,  who  was  an  executor,  from  issuing  a 
commission  to  examine  witnesses  in  aid  of  his  account,  and  he  was 
ordered  to  verify,  by  affidavit,  the  several  vouchers  on  which  he 
sought  credit. 

All  vouchers  produced  before  a  Master  must  be  stamped  with 
the  proper  stamp  applicable  to  the  instrument,  otherwise  they  will 
be  rejected.  When  a  voucher  has  been  produced  and  allowed,  the 
Master  or  clerk  marks  it  with  the  initials  of  his  name,  as  a  token 
of  his  inspection  and  allowance  of  them  (*). 

Should  any  item  occur,  which  cannot,  at  the  moment  be  satis- 
factorily explained,  or  the  voucher  for  it  produced,  it  is  marked 
as  a  queried  item,  for  further  inquiry ;  and  should  there  he  any 
such  item  remaining  when  the  others  are  disposed  of,  a  warrant  is 
obtained  and  served  by  the  plaintiff's  solicitor,  and  underwritten, 
"  to  proceed  on  the  queried  items  in  the  defendants  discharge  ;  " 
on  the  attendance  upon  which,  such  explanation  as  may  be  given, 
and  the  evidence  adduced,  in  support  of  the  queried  item,  is  dis- 
cussed and  read  (t).  If  the  defendant  does  not  attend  and  support 
the  queried  items,  or  crave  further  time,  the  whole  of  such  items 
may  be  disallowed  by  the  Master,  or  he  may  direct  a  further  war- 
rant to  be  taken  out  to  give  the  party  an  opportunity  of  setting 
himself  right  before  he  proceeds  to  disallow  the  payment  (at). 


(q)  Davenport  t>.  Davenport,  1 
Sim.  512. 

(r)  Young  v.  Reynolds,  2  Moll. 
21,  n. 


(s)  Bennett,  85. 

(t)  Ibid. 

(«)  2  Smith,  132,  3rd  ed. 
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Although,  strictly  speaking,  every  payment  insisted  upon  in  the     Discharge, 
discharge,  where  it  amounts  to  forty  shillings  and  upwards,  must  ^^"v^%~" 
be  established  by  a  proper  voucher,  sums  under  forty  shillings  may  &re  under  40*. 
be  substantiated  by  the  oath  of  the  accounting  party  (x)  (1).   This  no  voucher 
rule  appears  to  have  been  adopted  from  analogy  to  the  rule  at  Law  nece8Bary- 
in   accounts,  and  as  it  is  not  sufficient  at  Law  that  the  party 
should  swear,  to  his  belief  only,  that  the  money  has  been  paid,  but 
he  must  swear  to  the  fact ;  so,  in  accounts  under  decrees  in  Equi- 
ty, it  is  not  sufficient  to  swear  that  he  believes  he  paid  the  money, 
but  he  must  peremptorily  swear  to  the  fact  (y). 

But  although  it  is  the  general  rule  that  every  item  in  a  dis-  Effect  of 
charge,  of  forty  shillings  and  upwards,  must  be  supported  by  a  fondant^y0" 
proper  voucher,  there  are  cases  in  which  a  party  has  been  allowed  meant  of  an 
to  discharge  himself  by  other  means  than  the  ordinary  vouchers;  JSn^VdUh 
thus  where  the  evidence  in  support  of  a  charge,  consists  of  entries  charge, 
in  books  kept  by  the  party  himself,  the  party  has  a  right  to  make 


field 


(x)  Anon.  1  Vera.  283 ;  Marsh*  conntant  was  to  be  allowed,  on  hit 
ild  v.  Weston,  2  Vern.  176 ;  Bing-  own  oath,  all  sums  not  exceeding  40s. 
ham  v.  LadyClanmorris,  1  Moll.  20;  each,  so  as  the  whole  sum  was  not 
Everard  v.  Warren,  2  Cha.  Ca.  249 ;  above  HXM.  declared  the  rule  seemed 
but  although  a  defendant  in  account  very  unreasonable,  and  would  con- 
shall  be  discharged  by  his  oath  of  aider  how  to  rectify  it. 
sums  under  40*.  a  party  shall  not,  by  (y)  Robinson  v.  Cumming,  2  Atk. 
way  of  charge,  charge  another  party  409,  410.  Sed  qiutrc,  whether  an  ex- 
so,  ibid. ;  vide  etiam,  Marshfield  v.  ecutor  may  not  support  his  discharge 
Weston,  2  Vern.  176  In  Whicher-  by  swearing  to  his  belief  that  sums 
ley  v.  Whicherley,  1  Vern.  470,  the  under  40*.  were  paid  by  his  testator 
Court  having  been  informed  that  the  himself, 
course  of  the  Court  was,  that  an  ac- 

(1)  In  Remsen  v.  Remsen,  2  John.  Ch.  501,  it  is  remarked  by  Chancellor 
Kent,  "  It  is  understood  to  be  the  settled  course  of  the  Court,  that  upon  the 
defendant  accounting  before  the  Master,  he  is  to  be  allowed,  on  his  own 
oath,  being  credible  and  uncontradicted,  sums  not  exceeding  forty  shillings 
each  ;  but  then  he  must  mention  to  whom  paid,  for  what,  and  when,  and  he 
must  swear  positively  to  the  fact,  and  not  as  to  belief  only,  and  the  whole  of 
the  items  so  established  must  not  exceed  a  hundred  pounds,  and  the  defend- 
ant cannot,  by  way  of  charge,  charge  another  person  in  this  way.  The  for- 
ty shillings  sterling  was  the  sum  established  in  the  early  history  of  the  Court, 
and  perhaps  twenty  dollars  would  not  now  be  deemed  an  unreasonable  sub- 
stitute." The  Revised  Statutes  of  New  York  have  fixed  the  sum  at  twenty 
dollars  for  such  cases  in  the  settlement  of  the  accounts  of  executors  and  ad- 
ministrators. But  such  allowances  are  not  in  the  whole  to  exceed  five  hun- 
dred dollars,  for  payments  in  behalf  of  any  one  estate.  2  Rev.  Stat.  92,  §  55. 

It  has  been  decided  in  Maine,  at  law,  that  the  books  of  a  party,  accompa- 
nied by  his  oath,  are  not  sufficient  proof  of  a  charge  of  twenty-six  dollars  in 
money ;  the  sum  of  forty  shillings,  or  six  dollars  and  sixty-seven  cents,  it 
the  extent  that  Courts  have  permitted  to  be  proved  in  this  way.  Dunn  v. 
Whitney,  1  Fairf.  9.  So  held  also  in  Massachusetts.  Union  Bank  v. 
Knapp,  3  Pick.  109.  Burns  v.  Fay,  14  Pick.  8 ;  Bailey  v.  Blanchard,  12 
Pick.  166.  See  Cogswell  v.  Dolliver,  2  Mass,  217 j  Prince  v.  Smith,  4  Mass. 
455 ;  Craven  v.  Shaird,  2  Hoist.  345  j  Ducoign  v.  Schreppel,  1  Teates,  347 ; 
Case  v.  Potter,  8  John.  211. 
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Discharge,  use  of  entries  in  the  same  book  in  support  of  his  discharge  (z)  (1). 
s"^r*s/-^/  And  so,  if  a  paper  is  produced  by  one  of  the  parties,  from  which 
he  takes  his  charge,  the  same  paper  may  be  read  by  the  other 
party  by  way  of  discharge  (a)  (2) ;  thus  where  an  account,  fur* 
nished  by  a  party  before  any  suit  instituted,  is  produced  to  charge 
him  with  the  items  on  the  debit  side,  he  is  entitled  to  resort  to  the 
credit  side  in  support  of  his  discharge  (h)  (3). 

res1"  Tu?  This  rule  '*  adoPte<1>  in  E<luity»  from  analogy  to  the  rule  at  Law, 

answers.  which  provides  —  "  that  if,  to  prove  a  debt,  it  be  sworn  that  the 

defendant  confessed  it,  but  withal  said  at  the  same  time,  that  he 
paid  it,  his  confession  shall  be  valid  as  to  the  payment  as  well  as 
that  he  owed  it "  (c).    Upon  this  principle,  it  is  held,  thai  where  a 
man,  by  his  answer  or  examination,  admits  that  he  has  received 
certain  sums,  which  sums  he  had  paid,  fee,  the  discharge  follow- 
ing in  the  same  sentence,  that  will  be  sufficient  to  discharge  him  (d). 
It  is  to  be  observed,  that  it  is  considered  necessary,  in  order  to 
Discharge        entitle  the  party  charged  by  his  own  answer,  to  read  such  answer 
same  sentence  in  support  of  his  discharge,  that  the  discharge  should  be  by  the 
as  charge,        same  sentence  with  the  charge.     If  it  occurs  in  another  part  of 
the  answer,  it  cannot  be  made  use  of  (e)  ;  and  it  has  been  held 
that  a  party  charging  himself  in  a  schedule  to  his  answer,  cannot 
discharge  himself  by  another  schedule  to  the  same  answer,  stat- 
ing his  disbursements  (f);a  fortiori,  he  is  precluded  from  dis- 

(z)  Darston  «.  Earl  of  Oxford,  1  against  him,  von  moat  admit  it  to  be 

Eq.  Ca.  Ab.  10,  pi.  9.  evidence  for  him  ;  but  this  is  onlj  so 

(a)  Carter  v.  Lord  Colrain,  Bar-  far  as  the  account  would  itself  be  evi- 
nadist.  126,  acknowledged  to  be  cor-  dence  if  proved  by  other  meansj 
rect,  2  B.  &  B.  386.  (c)  Trials  per  pais,  vol.  2,  363. 

(b)  Boardman  v.  Jackson,  2  B.  &  id)  Kidgeway  a.  Darwin,  7  Vies. 
B.  382.    [In  Jones  v.  Jones,  4  Hen.  404. 

&  Munf.  447,  it  was  held  by  Chan-  («)  Robinson  v.  Seotaey,  29  Vee. 

cellor  Taylor,  that  the  general  rale  of  582. 

law  is,  that  where  you  take  an  ac-  (/)  Boardman  v.  Jackson,  2  B-  &. 

count  of  one  of  the  parties  as  evidence  B.  382. 

(1)  In  taking  an  account  between  partners,  entries  on  the  partnership 
books,  to  which  both  had  access  at  the  time  the  entries  were  made,  are  to  be 
considered  as  prima  facie  correct ;  but  subject  to  the  right  of  either  party  to 
show  errors  or  mistakes  in  the  account.  Heartt  v.  Corning,  3  Paige,  566 ; 
Stouphton  v.  Lynch,  2  John.  Ch.  218. 

It  is  sufficient  to  examine  and  state  the  books  of  the  copartners,  without 
requiring  vouchers  in  support  of  each  particular  item.  Fletcher  v.  Pollard, 
2  Hen.  &  Munf.  544  ;  Brickhouse  v.  Hunter,  4  Hen.  <fc  Munf  363. 

(2)  Method.  Epis.  Church  v.  Jacques,  3  John.  Ch.  81. 

(3)  See  Waggoner  v.  Gray,  2  Hen.  &  Munf.  603 ;  Jones  ».  Jones,  4  Hen. 
&  Munf.  447  ;  Freeland  v.  Cocke,  3  Munf.  352;  Robertson  v.  Archer,  5 
Rand.  319. 

This  last  rule  is  said,  however,  not  to  be  applicable  to  an  executor's  ac- 
count, nor  to  any  case  where  there  is  a  trust  or  confidence.  Robertson  r. 
Archer,  5  Rand.  319.    See  next  note. 
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charging  himself,  in  this  way,  by  affidavit  (g).    And  it  seems     Discharge, 
that  it  is  not  only  necessary  that  the  discharge  should  be  by  the  _!^^dform 
same  sentence  with  the  charge,  but  it  must  form  as  it  were  one  part  of  the 
and  the  same  transaction  (1).    In  Thompson  v.  Lambe  (A),  Lord  ^Je  *»■■*• 
Eldon  said,  "  I  am  clearly  of  opinion  that  a  person,  charged  by 
his  answer,  cannot,  by  his  answer,  discharge  himself;  nor  even  by 
his  examination,  unless  it  is  in  this  way  :  if  the  answer  or  exami- 
nation states  that  upon  a  particular  day  he  received  a  sum  of 
money,  and  paid  it  over,  that  may  discharge  him  ;  but  if  he  says 
that  upon  a  particular  day  he  received  a  sum  of  money,  and  upon 
a  subsequent  day  he  paid  it  over,  that  cannot  be  used  in  his  dis- 
charge ;  for  it  is  a  different  transaction."    Upon  the  same  princi- 
ple it  has  been  held,  that  a  party  charged  with  one  sum  of  money, 
cannot  discharge  himself  by  distinct  independent  items  on  the 
other  side  of  the  account  (t)  (2). 

(g)  Ridgeway  v.  Darwin,  7  Ves.  pra.      [See    Freeland  v.  Cocke,    3 

404.  Munf.  352;  Jones  v.  Jones,  4  Hen. 

(A)  7  Ves.  588.  &  Munf.  447 ;  Waggoner  v.  Gray,  2 

([)  Robinson  v.  Scotney,  ubi  su-  Hen.  &  Munf.  603.] 

(1)  See  Hart  v.  Ten  £yck,  2  John.  Ch.  89. 

(2)  The  authorities  on  this  point  were  very  thoroughly  sifted  by  Chancel- 
lor Kent  in  the  case  of  Hart  v.  Ten  Eyck,  2  John.  Ch.  at  pages  87  to  98. 
That  was  a  case  in  which  administrators  were  called  upon  to  account  The 
Chancellor  there  arrives  at  the  conclusion  in  reference  to  this  matter,  that 
where  the  answer  is  put  in  issue,  what  is  confessed  and  admitted  need  not 
be  proved  ;  but  where  the  defendant  admits  a  fact,  and  insists  on  a  distinct 
fact  by  way  of  avoidance,  he  must  prove  the  fact  so  insisted  on  in  defence. 

In  the  case  of  Talbot  v.  Rutlege,  cited  and  stated  at  length  in  Blount  v. 
Burrow,  4  Bro.  C.  C.  (Perkins's  ed.)  74,  75,  Lord  Chancellor  Hardwicke  u 
said  to  have  remarked,  "  In  this  Court  [of  Chancery]  if  a  man  is  to  be  charg- 
ed by  a  book,  or  other  writing,  he  shall  also  be  discharged,  if  the  entries  are 
made  for  that  purpose  therein ;  and  so  have  been  many  cases  relating  to 
goldsmiths'  and  merchants'  accounts.  But  what  is  sworn  by  a  man's  an- 
swer or  examination,  admits  of  a  different  consideration j  as,  if  a  man  ad- 
mits, by  his  answer,  that  he  received  several  sums  at  particular  times,  and  in 
the  same  answer  swears  that  he  paid  away  those  sums  at  other  times  in  dis- 
charge, he  must  prove  his  discharge,  otherwise  it  would  be  to  allow  a  man 
to  swear  for  himself,  and  to  be  his  own  witness/'  Chancellor  Kent  cites  this 
case  of  Talbot  v.  Rutlege,  with  approbation,  in  Hart  v.  Ten  Eyck,  2  John. 
Ch.  89,  90,  so  far  as  it  refers  to  the  answer  of  a  party.  In  the  case  of  Tal- 
bot v.  Rutlege,  the  defendant  was  examined  on  oath,  on  taking  an  account  be- 
fore the  Master,  and  he  acknowledged  the  receipt  of  some  moneys,  but  stated 
thatiie  had  disbursed  them  at  other  times,  on  account  of  the  concern.  The 
Master  on  this  proof  charged  him  with  the  receipt,  and  put  him  upon  proof 
of  the  discharge,  and  Lord  Hard wi eke  confirmed  the  report.  In  another 
case  decided  by  Lord  Hardwicke,  f Kirkpatrick  v.  Love,  Ambler,  589,)  it  ap- 
peared that  the  plaintiffs  had  dealings  with  the  defendant,  in  the  way  of 
merchandize,  and  on  a  decree  for  an  account,  both  parties  were  to  be  exam- 
ined. On  taking  the  account,  the  plaintiffs  admitted  the  receipt  of  some 
goods,  and  in  the  same  sentence  said,  they  had  paid  the  defendant  for  them, 
and  the  question  was,  whether  they  were  bound  to  prove  the  payment. 
Lord  Hardwicke  held  not,  as  they  charged  and  discharged  themselves  in  the 
tame  sentence ;  but  that  it  would  have  been  otherwise,  if  the  discharge  or 
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Discharge. 

Where  ac- 
count in  of 
long  standing, 
and  vouchers 
lost. 


Where  one  ex- 
ecutor has 
paid  over  to 
another. 


It  seems,  also,  that,  where  the  account  is  of  long  standing,  the 
Court  will  sometimes  permit  the  acounting  party  to  discharge 
himself,  upon  oath,  of  all  such  matters  as  he  cannot  prove  by 
vouchers,  by  reason  of  their  loss ;  this  was  done  in  Peyton  v. 
Green  (k),  where,  in  regard  that  the  account  in  question  was  of 
twenty  years'  standing,  it  was  ordered  that  the  defendant  should 
prove  his  account  by  his  own  oath,  for  what  he  could  not 
prove  by  books  or  cancelled  bonds  ;  and,  in  Holstcomb  v.  Rivers 
(/),  a  similar  direction  was  given,  where  the  account  was  of  four- 
teen years'  standing  only. 

It  appears,  also,  that  if  executors  or  trustees  have  been  led  to 
divest  themselves  of  the  fund,  by  paying  it  over  to  their  co-trus- 
tees or  co-executors,  the  Court  will,  on  a  proper  case,  permit  the 


A^,1 


Cha.  Rep. 
S.C. 


146;  1  Eq.  Ca.        (I)  1  Cha.  Ca.  127. 


voidance  had  been  in  a  different  sentence.  In  reference  to  these,  two  deci- 
sions, Chancellor  Kent  remarks,  "  If  these  two  decisions  are  correctly  re- 
ported, I  cannot  undertake  to  reconcile  them ;  but  neither  of  them  applies  to 
the  point  how  far  the  answer  will  of  itself  support  a  matter  set  up  bj  way  of 
avoidance  or  discharge.  It  appears  to  me  that  there  is  a  clear  distinction, 
as  to  proof,  between  the  answer  of  the  defendant  and  his  examination  as  a 
witness.  At  any  rate,  the  question  how  far  the  matter  set  up  in  the  answer 
can  avail  the  defendant,  without  proof,  is  decidedly  and  rationally  settled/* 
Hart  v.  Ten  Eyck,  2  John.  Ch.  88.  See  Beckworth  v.  Butler,  1  Wash.  224 ; 
Paynes  v.  Coles,  1  Munf.  373. 

But  see  Woodcock  v.  Bennet,  1  Cowen,  742  to  748,  and  note  to  page  744, 
in  which  it  is  stated  that  the  decision  of  Chancellor  Kent,  in  Hart  v.  Ten 
Evck,  2  John.  Ch.  87  to  94,  was  reversed  on  the  point  relating  to  the  effect 
of  an  answer  as  stated  above.  In  the  same  note  is  Mr.  Emmet's  able  argu- 
ment in  favor  of  the  appellants  from  the  Chancellor's  decision. 

In  Woodcock  v.  Bennet,  in  Error,  1  Cowen,  711,  it  was  held,  that  where 
an  answer  to  a  bill  filed  is  responsive  to  the  bill,  and  within  the  discovery 
•ought,  it  is  legal  evidence  in  all  cases ;  and  this,  whether  it  is  a  denial  of 
some  fact  alleged  by  the  plaintiff,  or  sets  up  a  fact  by  way  of  avoidance 
merely.  See  Forsyth  v.  Clark,  3  Wendell,  643 ;  Stafford  v.  Bryan,  1  Paige, 
239. 

See  the  doctrine,  as  to  the  effect  of  allegations  in  an  answer  not  respon- 
sive to  the  bill,  stated,  and  the  authorities  cited,  ante,  p.  983  to  966  in  note. 
See  also  Thompson  v.  Lambe,  7  Sumner's  Vesey,  587,  Perkins's  note  (•). 

In  reference  to  the  difference  in  effect  between  the  answer  of  the  defend- 
ant and  his  examination  as  a  witness,  above  suggested,  see  Hollister  v.  Bark- 
ley,  UN.  Hamp.  501,  509, 510,  where  it  is  held  that  the  statements  of  a  par- 
ty under  oath  upon  the  taking  of  an  account,  cannot  have  the  character  or 
effect  of  matter  in  an  answer  responsive  to  the  bill,  except,  perhaps,  so  far 
as  they  are  answers  to  the  interrogatories  of  the  other  party,  or  explanations 
of  such  answers. 

In  Higbee  v.  Bacon,  8  Pick.  484,  it  was  held,  that  if  an  administrator,  in 
answer  to  interrogatories  in  the  Probate  Court,  touching  his  account,  makes 
an  admission  tending  to  charge  himself  with  estate  omitted  in  his  account, 
and  at  the  same  time  states  a  fact  in  his  discharge,  unsupported  by  proof^ 
such  statement  must  be  rejected  as  irrelevant,  unless  supported  by  proof. 
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executor  or  trustee  so  paying  it  over,  to  discharge  himself  by  his    Discharge. 
own  oath,  and  that  it  will  do  this  in  preference  to  permitting  one 
co-executor  or  trustee  to  exhibit  interrogatories  for  the  examina- 
tion of  the  others  (m). 

But  although,  in  the  instances  above  stated,  and  in  many  others,  parky  cannot 
the  Court  has  declared  upon  the  hearing  of  the  cause,  that  in  the  he  discharged 
circumstances  under  which  the  bill  has  been  filed  it  would  apply  oath 'without 
a  different  rule  of  proof  from  that  which  is  ordinarily  applied  ;  it  order, 
is  only  when  such  declartion  forms  part  of  the  order  of  the  Court 
directing  the  account,  or  upon  an  order  made  under  special  cir- 
cumstances, that  the  Master  will  be  authorised  to  allow  a  party  to 
discharge  himself  by  his  own  oath*,  from  the  sums  proved  to  have 
come  to  his  hands  (»)  (1). 

It  may  be  noticed  with  reference  to  this  part  of  the  subject,  where  party 
that  there  are  many  cases  in  which  the  Court  decreeing  an  ac-  ^t**?0*?^ 
count,  directs  it  to  be  taken  with  the  admission  of  certain  docu-  property  as 
ments  or  testimonies  not  having  the  character  of  legal  evidence  ;  hit  own. 
thus  if  parties  have  been  permitted,  for  a  long  series  of  years,  to 
deal  with  property  as  their  own,  considering  themselves  under  no 
obligation  to  keep  accounts  as  if  there  was  any  adverse  interest, 
having  no  reason  to  believe  the  property  belonged  to  another : 
though  it  would  not  follow,  that,  being  unable  to  give  an  accurate 
account,  they  should  keep  the  property,  yet  the  account  would  be 
directed,  not  according  to  strict  course,  but  in  such  a  manner 
as,  under  all  the  circumstances,  would  befit  (o).    It  is  to  be  Order  must  be 
observed,  however,  that  it  is  not  for  the  Master  to  decide,  in  such  authorize^a* 
cases,  as  to  the  propriety  of  departing  from  the  ordinary  course  of  ter  to  dis- 
proceeding  ; — he  cannot  do  so  without  the  order  of  the  Court,  ff^^j*1 
and  that  an  order  of  the  Court  to  this  effect  will  not  always  be  proofs, 
made,  until  the  difficulty  of  proceeding  in  the  usual  mode  has 
become  apparent  upon  an  attempt  to  pursue  it  in  the  Master's 
office  ;  thus,  in  Lupton  v.  White  (jp),  the  Court  refbsed  to  make  In  what  cases 
such  an  order  prospectively,  but  gave  liberty  to  either  party,  if  the  granted. 

(m)  Dines  v.  Scott,  1  T.  &  R.  358.        Co)  Vide  Lupton  «.  White,  15  Ves. 
(n)  Ibid. ;  and  see  Maddefbrd  v.    433-443. 
Austwick,  11  Sim.  209.  (p)  Ubi  supra. 

(1)  An  executor,  though  bound  to  make  oath  to  the  truth  and  correctness 
of  nis  accounts,  and  to  answer  such  specific  interrogatories  as  may  be  put 
to  him  touching  the  same,  cannot  be  admitted  upon  his  own  motion,  as  a 
competent  witness  generally  to  his  accounts  and  their  items,  except  to  sup- 
port small  charges,  not  exceeding  forty  shillings)  according  to  the  usage  in 
Probate  Courts.    Bailey  v.  Blanchard,  12  Pick.  166. 
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Discharge.    Master  in  taking  the  account  should  find  difficulty  as  to  receiving 
v^*N/~^^  any  evidence,  to  apply  to  the  Court  for  directions  upon  that  par- 
ticular point 
No  allowance       It  may  be  mentioned  here,  that  the  Court  will  not  allow  any 
in  respect  of    thing  to  be  placed  to  account,  under  the  name  of  general  expen- 
m  Unless*11'  8e8>  DUt  tnat  ^e  Party  must  name  tne  particulars  {q)  (1).     So,  also, 
items  speci-      where  a  party  discharges  himself,  upon  his  oath,  of  sums  under 
405.,  he  must,  in  his  affidavit, .  mention  unto  whom  paid  and  for 
what  and  when  (r). 
Just  allowan-       ln  almost  every  decree  directing  accounts  to  be  taken  by  the 
'  Master,  there  is  inserted  a  declaration  that "  the  Master  is  to  make 

unto  the  parties  all  just  allowances  "  (s).     Under  this  direction, 
the  Master  is  authorized  to  allow  the  parties  such  disbursements 
as  may  appear  to  have  been  fairly  and  properly  made  by  them.    It 
not  determined  is  to  be  observed,  that  it  is  not  the  ordinary  course  for  the  Court,  in 
cSTor^mUie     matters  °f  'h*8  nature,  to  say,  in  the  first  instance,  what  is  a  just 
first  instance,   allowance ;  but  that  it  generally  leaves  the  determination  as  to 
what  is  to  be  considered  a  just  allowance  to  the  Master,  and  that 
the  Court  is  not  called  upon  to  decide  it,  except  upon  exceptions 
to  the  report  (t).    In  Cook  o.  Collingridge  («),  however,  Lord  El- 
don,  under  the  special  circumstances  of  the  case,  made  it  part  of 
the  order  that,  as  to  such  part  of  the  allowance  as  should  be  claimed 
and  objected  to  before  the  Master,  he  was  to  state  his  reasons  for 
allowing  or  disallowing  the  same  (x)  (2). 
What  are.  With  respect  to  what,  by  the  practice  of  the  Court,  may  be  con- 

sidered as  just  allowances,  that  must  depend  very  much  upon  the 
circumstances  of  each  case ;  it  is,  however,  a  settled  rule  that 
Expenses  paid  whatever  a  trustee  or  personal  representative  has  expended  in  the 

by  trustee  or     fair*  execution  of  his  trust,  may  be  allowed  him  in  passing  his  ac- 
executor.  _  _  ,  J  .  .    .  . ,  ,  ,. 

counts ;  thus  where  the  decree,  in  a  suit  by  residuary  Jegatees,  di- 
rected an  account  to  be  taken  of  the  personal  estate  of  a  testator, 
and  of  his  debts  and  funeral  expenses,  and  the  personal  estate  was 

(q)  Anon.  1  Eq.  Ca.  Ab.  11.  (t)  Brown  v.  De  Tastet,  Jac.  284- 

(r)  Anon.  1  Vern.  283.  294. 

(#)  Seton  on  Decrees,  42.  («)  Jac.  607. 

(x)  Ibid.  625. 

(1)  The  allowance  of  a  sum  in  gross,  in  an  administration  account,  with- 
out items  or  explanations,  is  improper.  Swan  v.  Wheeler,  4  Day,  137.  See 
Field  v.  Hitchcock,  14  Pick.  405. 

The  items  on  the  credit  side  of  an  account,  in  the  Orphan's  Court  of  New 
Jersey,  may  be  expressed  in  general  terms.    Liddel  v.  M'  Vickar,  6  Halst.  44. 

(2)  See  Peyton  v.  Smith,  2  Dev .  &  Bat.  325 ;  Wright  t>.  Wright,  2  M'Cord 
Ch.  195. 
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ordered  to  be  applied  in  payment  of  the  debts  and  funeral  expen-  Just  Allowan- 
ses  in  a  course  of  administration,  and  the  Master  allowed  pay-  v^^-^^/ 
ments  in  discharge  of  legacies,  it  was  held,  that  the  payment  of  Legacy, 
legacies,  in  such  an  account,  was  the  subject  of  a  just  allowance, 
as  the  plaintiff  could  be  entitled  to  nothing  until  the  legacies  were  * 

paid  (y).     So  where  a  trustee,  in  the  fair  execution  of  his  trust,  9°**?  of  ?Me8 
has  expended  money  by  reasonably  and  properly  taking  opinions  ion  of  counsel, 
and  procuring  directions  necessary  to  the  due  execution  of  his  fee- 
trust,  he  is  entitled  not  only  to  his  costs,  but  to  his  charges  and  ex- 
penses, under  the  head  of  just  allowances  (z)  (1).     So,  also,  is  the  Charges  and 
next  friend  of  an  infant ;  for  as  the  infant  himself  cannot  incur  "xt  friend  of 
charges  and  expenses,  if  they  cannot  be  claimed  as  just  allowances,  infant 
and  the  next  friend  is  to  be  at  the  whole  expense  of  the  infant  be- 
yond his  costs,  persons  will  deliberate  before  they  accept  the  of- 
fice (a). 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  Expenses  of  a 
just  allowances  (6) ;  and  a  widow  who  was  trustee  for  her  son,  of 8ale- 
the  real  estate,  whereof  she  was  dowable,  was  allowed,  in  account- 
ing for  the  rents  and  profits,  to  retain  so  much  thereof  as  she  was 
entitled  to  for  her  dower,  under  the  head  of  just  allowances  (c).      Wife's  dower. 

But  although  an  executor  or  trustee  is  of  course  entitled,  under  Trustees  and 
the  head  of  just  allowances,  to  have  all  the  reasonable  expenses  he  entitled^110 
may  have  incurred  in  the  conduct  of  the  trust,  he  is  not  entitled  compensation 
to  any  compensation  for  personal  trouble  and  loss  of  time  (d)  (2).  fae-* 
This  rule  applies  especially  where  an  executor  has  an  express  lega- 
cy for  his  pains ;  nor  will  it  alter  the  case,  that  the  executor  has 

(y)  Nightingale  «.  Lawson,  X  Cox,  (c)  Graham  v.  Graham,   1  Vea. 

23.  262. 

(2)  Fearna  v.  Young,  10  Ves.  184.  (d)  Robinson  v.  Pett,  3  P.  Wms. 

(a)  Ibid.  249 ;  Scattergood  v.  Harrison,  Mob. 

(b)  Crump  v.  Baker,  18  Ves.  285.  128 ;    Brocksopp  v.  Barnes,  5  Mad. 

90. 

(1)  See  Wham  v.  Love,  Rice  Eq.  51 ;  The  Bank  v.  Trapier,  2  Hill  Ch.26- 

(2)  The  same  is  the  rule  in  New  York.  Mc  Worter  v.  Benson,  1  Hopk. 
28 ;  Manning  v.  Manning,  1  John.  Ch.  547 ;  Green  v.  Winter,  ib.  27. 

But  compensation  is  in  general  provided  for  executors  and  trustees  in  the 
United  States.  See  Toller  Executors  (4th  Am.  ed.)  456,  note  (1) ;  2  Wil- 
liams Executors  and  Administrators,  (2nd  Am.  ed.)  1316,  note ;  Carrol  v. 
Connel,  2  J.  J.  Marsh.  205 ;  Wright  v.  Wright,  2  M'Cord  Ch.  195;  Tali- 
aferro v.  Minor,  2  Call,  190  ;  Triplett  v.  Jameson,  2  Munf.  242;  Cavendish 
v.  Fleming,  3  Munf.  198;  Webb  v.  Webb,  6  Monroe,  166;  Gist  v.  Gist,  2 
M'Cord  Ch.  474;  M'Anslan  v.  Green,  Cam.  &  Nor.  33;  Wood  v.  Lee,  5 
Monroe,  65;  Nimmo  v.  Commonwealth,  4  Hen.  &  Munf.  57;  Miller  v. 
Beverleys,  4  Hen.  &,  Munf.  415,  420 ;  Logan  v.  Troutman,3  A.  K.  Marsh. 
66 ;  Walker's  Estate,  9  Serg.  &  R.  223 ;  MTherson  v.  Israel,  5  Gill  &  John. 
60  ;  Lee  v.  Lee,  6  Gill  &  John.  316 ;  Jennison  v.  Hapgood,  10  Pick.  77 ; 
Gibson  v.  Crehore,  5  Pick.  161 ;  Wilson  v.  Wilson,  3  Binney,  557. 
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Just  Allowan- 
ces. 


even  where 
executor  has 
acted  as  com- 
mission-agent 
for  testator. 

Solicitors  and 
attorneys  of 
trustees  not  al- 
lowed profes- 
sional charges. 


But  trustee 
will  be  allowed 
expense  of  em- 
ploying an- 
other solicitor ; 


—  bat  his 
bills  mast  be 
moderated- 


Trustees  also 
allowed  ex- 
penses of 
agents  and  re- 
ceivers. 


renounced  and  yet  is  assisting  to  the  executorship,  even  though  it 
appears  that  he  has  deserved  something,  and  benefited  the  trust  to 
the  prejudice  of  his  own  affairs  (e).  And,  even  where  an  executor 
had  acted  as  a  commission-agent  for  a  testator,  in  his  lifetime,  un- 
der a  power  of  attorney,  and  was  held  entitled  on  an  account  to 
the  usual  commission  on  his  agency,  prior  to  the  death  of  the  tes- 
tator, he  was  not  allowed  to  charge  commission  on  the  business 
transacted  subsequently  to  his  death  (/).  The  same  rule  has  been 
extended  to  solicitors  and  attorn  ies,  who,  in  the  character  of  exec- 
utors and  trustees,  axe  not  allowed  any  professional  charge,  or  re- 
muneration for  loss  of  time  or  other  emoluments,  but  only  such 
charges  and  expenses,  actually  paid  by  them  out  of  pocket,  as  the 
Master  may  find  to  have  been  properly  incurred  and  paid  (g). 

But  although  an  executor  or  trustee,  who  acts  himself  as  solici- 
tor in  the  affairs  of  his  trust,  cannot  be  allowed  any  thing  tor  his 
professional  assistance  beyond  what  he  has  actually  paid  out  of 
pocket,  an  executor  or  trustee  who  requires  the  assistance  of  a  so- 
licitor, in  the  execution  of  his  trust,  will  be  allowed  the  amount 
of  what  be  has  properly  paid  to  such  solicitor,  in  respect  of  his 
bill  of  costs  (1) ;  he  will  not,  however,  be  allowed,  without  ques- 
tion, whatever  sum  he  thinks  proper  to  pay  to  his  solicitor,  but  the 
practice  in  cases  of  this  description  is,  for  the  Master  to  hand  the 
solicitor's  bill  over  to  the  proper  officer  to  be  taxed  and  moderated 
—  without  proceeding  to  a  regular  taxation  (A)  (2), 

The  Court  also  holds,  that  where  it  is  necessary  to  the  due  ex 
ecution  of  their  office,  that  trustees,  &c,  should  employ  account 
ants  (t),  agents,  or  receivers,  under  them,  they  will  be  entitled  to 
be  allowed  the  costs  of  such  agents  or  receivers  (3)  ;  and  thus 


(e)  Robinson  v.  Pett,  ubi  supra.  (k) 

(/)  Sheriff  v.  Axe,  4  Ross.  33.        477. 
(g)  Moore  v.  Frowd,  3  M.  &  C. 
45;  ride  etiam,  New   «.  Jones,  9 
Blythewood's  Convey,  by  Jannan,  p. 


Johnson   «.  Telford,  3  Ross 


(0  Henderson  v.  M'lver,  3  Mad 
475. 


(1)  See  Pusey  •.  Clemson,  9  Serg.  &  R.  209 ;  Bryson  ».  Nichols,  2  Hill 
Ch.  121  ;  Branham  v.  Commonwealth,  7  J.  J.  Marsh.  190 ;  Crofton  r.  Its- 
ley,  6  Greenl.  48;  Sterrett's  Appeal,  2  Pennsyl.  419 ;  Liddell  w.  MTictar, 
6  Halst.  44. 

(2)  See  Liddell  v.  M'Vickar,  6  Halst  44. 

An  executor  or  administrator  ought  to  be  credited  in  his  administration  ac- 
count for  fees  paid  to  counsel,  although  those  fees  were  more  than  the  law 
allowed.    Lindsay  v.  Howerton,  2  Hen.  &  Munf.  9. 

(3)  Vanderheyden  v.  Vanderheyden,  2  Paige,  287. 

Where  an  administrator  employed  an  agent  to  collect  money  lor  the  estate 
under  his  care,  no  resort  being  had  to  legal  process,  and  the  agent  being 
neither  a  public  officer  nor  an  attorney,  it  was  held,  that  the  compensation 
for  such  agent  was  not  a  charge  upon  the  estate.  Gwynn  ©.  Doxaey,4  GUI 
&  John.  453. 
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where  a  testator  died  possessed  of  several  houses  let  at  weekly  J*"t  Allowan- 
rents,  the  Court  held  the  trustees  justified  in  paying  a  person  to  s^^sy^s 
collect  such  rents,  even  though  the  testator  had,  by  his  will,  given 
his  trustees  small  annuities  for  their  trouble  (£). 

It   is   to  be  observed  that  agency  will  only  be  allowed  where  Executors  in 
another  party  has  been  employed  by  the  executor,  and  that  an  JLJ^ y.°We 
executor  will  not  be  allowed  to  charge  for  his  own  agency,  even 
though  he  had  acted  as  agent  for  the  testator  in  his  lifetime  (f). 
The  rule,  however,  is   different  with  regard  to  executors  in  the 
East  Indies ;    there,  it  seems,  a  different  rule  prevails  :  —  accord- 
ing to  the  course  of  the  Courts  in  India,  and  the  usage  there,  an 
executor  is  entitled  to  a  commission  of  five-per-cent.  for  collecting 
the  estate  of  the  testator ;   the  Court  here,  therefore,  will  make 
the  same  allowance  to  an  Indian  executor  passing  his  accounts  in 
this  country  (m) ;    and,  it  seems,  the  executor  will  be  entitled  to 
such  commission,  although  he  has  a  legacy  given  him  by  the  will, 
provided  it  is  not  expressly  given  to  him  in  the  character  of  exec-  Altha||h  leg- 
utor  (n),  and  that  he  will  be  allowed  to  charge  it  on  all  the  assets  b/wUL 
of  the  testator  collected  by  him  in  India ;  including  the  assets, 
which  he  retains  in  respect  of  his  own  legacy,  and  the  monies 
belonging  to  the  testator  which  were  in  the  hands  of  a  commercial 
house  in  which  the  executor  was,  and  the  testator  had  been  a 
partner  (o). 

It  may  be  noticed  here,  that  where  a  substantive  claim,  for  a  Where  spe- 
specific  allowance,  (as  for  commission  upon  receipts  in  India,)  has  J^ebv  an- 
been  made  by  the  answer,  and  no  special  direction  has  been  uwer  and  not 
founded  upon  it  in  the  decree,  the  Master  will  not  be  justified  nottce.J in  *e' 
in  making  such  an  allowance  under  the  head  of  "just  allowan- not  be  allowed 
ces  "  (p) ;   the  proper  inference  to  be  drawn  from  the  fact  of  the  "  a  i0**  **" 
claim,  made  by  the  answer,  not  being  noticed  in  the  decree,  being 
either  that  the  Court  did  not  think  it  proper  to  be  allowed,  or  that 
the  party  making  it  had  abandoned  it. 

It  seems,  moreover,  that  claims  cannot  be  allowed  to  a  defen-  Mutt  be  im- 
dant,  under  the  head  of  just  allowances,  unless  they  are  immedi-  "ecte^with011" 
ately  connected  with  the  transactions  in  respect  of  which  the  the  decree. 

(Ac)  Wilkinson  r.  Wilkinson,  2  S.  &  cent.,  was  correct. 

S.  237;  sed  vide  Weiss  v.  Dill, 3  M.  (Q  Sheriff  v.  Cox,  4  Ruse.  53. 

&  K.  26,  where  it  was  held,  that  an  (to)  Chetham  v.  Lord  Audley,  4 

executor  will  not  be  allowed  to  charge  Ves.  72 ;  Poole  v.  Larkins,  ib. ;  Cock- 

for  an  agent,  except  under  very  spe-  erell  *.  Barber,  1  Sim.  23. 

cial  circumstances,  and  that  a  Mas-  (»)  Cockerell  v.  Barber,  ubi  supra, 

ter's  report,  reducing  the  executor's  (o)  Ibid. 

charge,  for  the  employment  of  such  (»)  £.1.  Company  v.  Keighly,  4 

agent,  from  5  per  cent,  to  2  1-2  per  Mad.  38. 
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Just  AUowan-  account  is  decreed.  Thus  in  a  suit  against  a  steward  and  land 
agent,  where  the  decree  directed  an  account  to  be  taken  of  rents, 
profits,  and  timber  money  received  by  the  defendant  on  the  plain- 
tiff's account,  and  also  directed  the  Master  to  make  to  the  parties 
all  just  allowances,  it  was  held,  that  the  Master  could  not  under 
the  head  "just  allowances,"  permit  the  defendant  to  set  off  the 
amount  of  certain  bills  of  costs  due  from  the  plaintiff  to  him  as  a 
solicitor  (jf)  (1). 


Of  making 
rests. 


The  Master  in  taking  an  account,  does  not,  in  general,  strike 
any  balance  till  the  whole  charge  and  discharge  have  been  gone 
through,  and  he  is  not  at  liberty  to  make  rests  in  the  account, 
unless  directed  so  to  do  by  the  decree  (r)..  It  frequently  happens, 
however,  that,  upon  further  directions,  he  is  ordered  to  make  yearly 
or  half-yearly,  or  other  rests ;  the  object  of  which  direction  is, 
to  enable  the  Court  to  see  what  balances  he  has,  from  time  to  time, 
retained  in  his  hands,  in  order  thait  it  may  judge  whether  he  ought 
to  be  charged  with  interest  on  his  balances  or  not  (s).  Where, 
therefore,  such  a  direction  occurs  in  a  decree,  the  course  for  the 
Master  to  pursue  is,  to  strike  a  balance  at  each  rest,  which  the 
decree  reouires  him  to  make,  by  deducting  the  amount  of  the  dis- 
charge from  the  amount  of  the  charge  up  to  that  period  («)  (2). 


Direction  not 
to  disturb  set- 
tled accounts. 


It  sometimes  happens  that,  in  decrees  directing  accounts,  the 
Court  orders  the  Master,  if  he'  shall  find  that  there  are  staled 
accounts,  not  to  disturb  the  same ;  this  direction  is  usually  in- 
serted where  a  settled  account  is  insisted  upon  in  the  answer  and 
proved  (u) ;  where  a  settled  account  is  insisted  upon  by  the  an- 
swer, but  not  proved,  the  order,  not  to  disturb  the  accounts,  will 


(q)  Joliffe  v.  Hector,  12  Sim.  396. 
<r)  Webber  v.  Hunt,  1  Mad.  13. 
s)  Hall  ft.  Hallett,  1  Cox,  138; 
iael  «.  Boehar,  11  Ves.  110. 


(I)  As  to  computing  interest  with 
rente,  vide  poet,  1443. 

(u)  Cole  v.  Cole,  cited  14  Vet. 


(1)  Expenses  and  services,  which  have  been  rendered  necessary  through 
the  fault  of  the  administrator,  will  not  be  allowed  for  in  the  settlement  of  his 
account.    See  Brackett  ft.  Tillotson,  4  N.  Hamp.  208. 

But  unfaithful  administration  will  not  deprive  an  executor  of  his  right  to 
compensation  for  services,  so  far  as  they  have  been  beneficial  to  the  estate. 
Jennison  ft.  Hapgood,  10  Pick.  77. 

(8)  Upon  a  bill  to  redeem  against  the  assignee  of  a  mortgage,  where  the 
rents  and  profits  were  considerable  and  the  interest  of  the  debt  was  payable 
semi-annually,  it  was  decreed,  that  interest  should  be  computed  upon  the  rents 
and  profits,  making  semi-annual  rests.  Gibson  9.  Crehore,  5  Pick.  160, 161. 
See  Reed  ft.  Reed,  10  Pick.  400. 
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be  accompanied  by  a  direction  that  the  plaintiff  shall  have  liberty 

to  surcharge  and  falsify  (z).      A  settled  account  must,  in  such 

cases,  be  established  before  the  Master,  in  the  same  manner  as 

before  the  Court.    The  method  of  proceeding,  where  liberty  is  ^c£^gn£ 

given  to  surcharge  and  falsify  an  account,  has  been  before  pointed 

out  (y)  (1). 


Computation  of  Interest  (2). 

A  direction  to  the  Master  to  compute  interest  upon  debts,  leg- 
acies, &c,  frequently  forms  part  of  the  decree  (3).  In  ordinary 
suits  for  the  administration  of  assets,  the  direction  is,  that  the 
Master  shall  compute  interest  on  such  of  the  testator's  [or  intes- 
tate's] debts  as  carry  interest,  after  the  rate  the  same  respectively 
carry  interest  (z),  and  upon  his  legacies,  from  the  time  and  after 
the  rate  directed  by  the  testator's  will  (4) ;  and  where  no  time  of 
payment  or  rate  of  interest  is  thereby  directed,  then  after  the  rate 
of  four  per  cent,  per  annum,  which  is  the  ordinary  rate  of  interest 
given  by  the  Court  upon  legacies  and  portions,  where  no  specific 

(x)  Kinsman  v.  Barker,  ibid.  (z)  Seton  on  Decrees,  51. 

(y)  Ante,  p.  76<,765. 

(1)  See  1  Story  Eq.  Jur.  §  524  -  §  529 ;  ante,  763  to  765,  notes ;  Mathews 
v.  Walwyn,  4  Sumner's  Vesey,  118,  and  note  (b)  ;  Story  Eq.  PI.  §  600. 

(2)  Courts  of  Equity  will  not  decree  current  interest,  when  it  could  not  be 
recovered  at  law.    Stewart  v.  Wilson,  5  Dana,  54. 

Interest  is  to  be  allowed  upon  money  paid  to  the  use  of  another  by  his  re- 
quest, from  the  time  of  payment.  Gibbs  v.  Bryant,  1  Pick.  118 j  Reed  v. 
Rens.  Glass  Manuf.  Co.  3  Cowen,  436 ;  S.  C.  5  Cowen,  587 ;  Rector  v.  Mark, 
1  Miss.  286  ;  Barnard  v.  Bartholomew,  22  Pick.  291 ;  Chitty  Contracts,  (6th 
Am.  ed.)  645,  note  (3),  and  cases  cited. 

As  to  the  effect  of  custom  and  usage  on  the  allowance  of  interest,  see  Reab 
v.  M' AUister,  8  Wendell,  109 ;  Chitty  Contracts,  (6th  Am.  ed.)  647,  note  (3). 

(3)  By  Rule  107  in  New  York,  on  a  reference  to  take  and  to  state  an  ac- 
count, the  Master  shall  be  at  liberty  to  allow  interest  as  shall  be  just  and 
equitable,  without  any  special  directions  for  that  purpose ;  unless  a  con- 
trary direction  is  contained  in  the  order  of  reference. 

(4)  A  legatee  being  entitled  to  a  residuary  bequest,  which  the  executor 
was  directed  by  the  will  to  make  productive,  may  claim  compound  interest, 
to  be  calculated,  (the  circumstanoes  considered)  with  biennial  rests.  Smith 
v.  Lampson,  8  Dana,  73.  As  a  general  rule  a  trustee,  however,  is  charge- 
able with  compound  interest  only  in  cases  of  gross  delinquency.  Clarkson 
v.  Depeyster,  1  Hapk.  424.  As  where  the  trustee  refuses  to  account.  Myers 
v.  Myers,  2  M'Cord  Ch.  214,  266.  Or  where  he  has  used  the  money  for  his 
own  purposes.  SchiefTelin  v.  Stewart,  1  John.  Ch.  .620.  Though  in  cases 
of  the  latter  kind,  it  has  been  said,  that  the  ground. of  this  allowance  is,  the 
actual  or  presumed  gain  of  the  trustee,  by  the  use  of  the  funds ;  and  that 
where  circumstances  forbid  the  presumption  of  gain  by  him,  it  will  not  be  al- 
lowed.   Ringgold  v.  Ringgold,  1  Harr.  &  Gill,  11. 
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rate  of  interest  is  directed  by  the  will  (a),  from  the  end  of  one 
year  after  the  testator's  death  (6)  (1). 

With  respect  to  interest  on  specialty  debts,  no  question  can 
arise  as  to  its  computation,  —  the  rate  at  which  it  is  to  be  allowed 
upon  such  debts,  generally  appearing  upon  the  deed  or  instrument 
by  which  the  debt  is  created. 

It  is  to  be  noticed,  however,  that,  with  respect  to  a  debt  due  on 
bond,  the  rule  is  to  calculate  interest  up  to  the  amount  of  the 
penalty  of  the  bond  (c) ;  the  Master  cannot  go  beyond  the  amount 
of  the  penalty  (d)  (2)  unless  the  creditor  claims  upon  two  securi- 
ties for  the  same  sum,  one  of  which  is  a  bond  with  a  penalty, 
and  the  other  a  mortgage ;  in  which  case  the  Master  may  calcu- 
late interest  beyond  the  penalty  of  the  bond.  It  appears  also 
not  to  be  important  in  such  a  case  which  instrument  was  execu- 
ted first,  the  bond  or  the  mortgage  (e),  nor  that  the  party  charged 
executed  as  a  surety  only  (/). 

The  rule  which  limits  the  computation  of  the  amount  due  upon 
a  bond  to  the  amount  of  the  penalty,  has  been  held  to  extend  to  a 


(a)  Guillam   v.  Holland,  2  Atk. 
343 ;  Wood  v.  Briant,  ib.  523. 
(ft)  Seton  on  Decrees,  63. 

(c)  Sharp  v.  Earl  of  Scarborough, 
3  Ves.  557 

(d)  Tew  v.  Earl  of  Winterton,  3 
Bro.  C.  C.  489,  [Perkins's  ed.  note 
(a) ;]  1  Ves.  J.  451,  S.  C.  [Sumner's 


ed.  452,  note  (2)]  f  Knight  v.  Mac- 
lean, 3  Bro.  C.  C.  496;  Clarke  v. 
Seton,  6  Ves.411 ;  Hughes  v.  Wynne, 
1M.  &K.20. 

(e)  Clarke  v.  Lord  Abingdon,  17 
Ves.  106. 

(/)  Ibid. 


(1)  Hammond  ».  Hammond,  2  Bland,  306 ;  Jones  v.  Stockett,  2  Bland,  409 ; 
Birdsall  U.Hewlett,  1  Paige,  32;  Gillon  v.  Turnbull,  1  M'Cord  Ch.  148; 
Ingrabam  v.  Postell,  ib.  98;  Sbobe  v.  Carr,  3  Munf.  10;  Cogdell  v.  Cog. 
dell,  3  Desaus.387;  Bitzer  t?.  Hahn,  14  Serg.  &  R.  238 ;  Crickett  v.  Dolby,  3 
Sumner's  Ves.  10,  note  (a).  Where  legacies  were  given  to  children,  and  there 
was  no  other  provision  made  for  them,  interest  was  allowed  on  the  legacies 
from  the  testator's  death.  Hite  v.  Hite,  2  Rand.  409 ;  Sullivan  v.  Winthrop,  1 
Sumner,  14, 15 ;  Crickett  v.  Dolby,  3  Sumner's  Vesey,  10,  note  (•) ;  2  Wil- 
liams Executors  and  Adm.  (2nd  Am.  ed.)  1022,  et  seq. ;  Eyre  v.  Oolding,  5 
Binney,  475. 

(2)  That  interest  may  be  computed  beyond  the  penalty  of  a  bond,  see  Tew 
v.  Winterton,  3  Bro.  C.  C.  (Perkins's  ed.)  489,  note  (a),  and  cases  cited  and 
stated ;  Mower  v.  Kip,  6  Paige,  89 ;  Judge  of  Probate  v.  He  vdock,  8  New 
Hamp.  491 ;  Baker  v.  Morris,  10  Leigh,  285 ;  Francis  v.  Wilson,  1  Rr.  A. 
M.  105 ;  Lewis  v.  Dwight,  10  Conn.  95  ;  Bank  of  U.  States  v.  Magiil,  1 
Paine  C.  C.  661. 

In  Harris  v.  Clap,  1  Mass.  308,  interest  was  given  in  the  shape  of  dam- 
ages, even  as  against  a  surety,  although  the  principal  and  interest  exceeded 
the  penalty  of  the  bond.  See  also  Pitts  t>.  Til  den,  2  Mass.  118,  Rand's  ed. 
note  (6),  page  119 ;  Atwell  v.  Fowles,  1  Munf.  175 ;  Tenant  v.  Gray,  5 
Munf.  494 ;  Swedes  v.  Houghtaling,  3  Caines,48 ;  Potter  v.  Webb,  6  Greenl. 
14;  Bank  of  U.  S.  v.  Magill,  1  Paine's  C.  C.  669;  U.  States  v.  Arnold,  1 
Gall,  348. 
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bond  for  securing  the  payment  of  an  annuity,  at  least  till  the  deci-  Computation 
sion  of  the  V.  C.  pf  England,  in  Jeudwine  v.  Agate  (g) ;  this  was 
generally  supposed  to  have  been  the  result  of  the  decision  of 
Lord  Loughborough  in  Mackworth  p.  Thomas  (A),  but  in  Jeud- 
wine ».  Agate,  the  Vice-Chancellor  held  that,  in  point  of  fact, 
there  was  no  such  decision  in  Mackworth  v.  Thomas ;  and  the 
opinion  expressed  by  his  Honor,  after  looking  into  the  cases,  was 
—  "  that  whenever  there  is  a  distinct  agreement  that  a  thing  shall 
be  done,  whether  it  be  the  conveyance  of  an  estate,  the  relin- 
quishment of  a  right,  the  payment  of  an  annual  sum,  or  the  pay- 
ment of  a  sum  of  indefinite  amount,  (as  in  the  case  of  Weinholt 
t>.  Logan  (i),)  there,  notwithstanding  the  agreement  appears  in  the 
form  of  a  bond  with  a  penalty,  the  Coipt  will  consider  that  the 
recital  in  the  condition  of  the  bond  is  evidence  of  the  agreement, 
and  will  not  limit  the  relief  it  gives  to  the  ajqotyqt  °f  the  pen- 
alty" (*). 

It  is  to  be  observed,  however,  that  although  his  Honor  isrepre-  When  the 
sented  to  have  stated,  that  there  was  no  such  decision  in  Mack-  Master  may 
worth  v.  Thomas,  as  that  contended  for  in  Jeudwine  v.  Agate,  he  terest  beyond 
appears  to  have  meant  simply,  thai  the  facts  in  that  case  were  not  the  penalty, 
the  same  as  those  in  Jeudwine  v  Agate ;  and  he  takes  a  distinc- 
tion between  right  to  retain  the  arrears  of  annuity  claimed  by  an 
executor,  in  a  suit  for  the  administration  of  assets  instituted  by  a 
creditor,  (which  was  the  case  in  Mackworth  v.  Thomas,)  and  a 
substantive  right  asserted  by  the  executor  himself,  in  a  bill  filed 
to  enforce  his  right  to  relief  out  of  the  assets  (which  was  the 
case  in  Jeudwine  v.  Agate) ;  so  that,  in  fact,  notwithstanding  the 
decision  of  his  Honor  in  the  latter  case,  the  rule  laid  down,  in 
Mackworth  v.  Thomas,  may  be  considered  as  still  the  rule  of  the 
Court,  in  suits  by  creditors,  for  the   administration  of  assets, 
where  the  claim  to  the  arrears  of  the  annuity  is  made  op  behalf 
of  the  personal  representative  against  whom  the  bill  has  been  filed, 
though  it  is  otherwise  where  a  suit  is  instituted  by  the  annuitant 
himself. 

Whilst  we  are  upon  this  subject  it  is  right  to  mention  that,  till  Upon  judg- 
recent  enactments,  it  was  held  that  in  suits  for  the  administration  ment* 
of  assets  no  interest  was  to  be  computed  upon  the  judgment,  un- 
less either  an  action  at  Law  had  been  brought  upon  the  judgment, 
to  recover  interest  in  the  shape  of  damages  (/),  or  a  bill  had  been 

(g)  3  Sim.  129.  (A)  3  Sim.  140. 

(A)  5  Ves.  339,  [Sumner's  ed.  331,  (l)  Gaunt  v.  Taylor,  3  M.  &  K. 

Perkins's  note  (a)].  308. 
(t)  lClk.&Fin.6U. 
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Computation  fiie(j  for  the  purpose  of  obtaining  the  benefit  of  the  judgment  in 
s^~ss-^s  Equity  (m)  (1).     Now,  howerer,  all  difficulty  as  to  allowing  inter- 
est upon  judgments  has  been  taken  away  by  the  Act  "  for  Abol- 
ishing imprisonment  for  Debt  upon  Mesne  Process"  (n),  by  which 
Under  1  &  2    it  is  enacted,  "  that  every  judgment  debt  shall  carry  interest,  at  the 
ict.  c.  rate  0f  4/  p^  centumt  p^  annum,  from  the  time  of  entering  up  the 

judgment,  or  from  the  time  of  the  commencement  of  the  Act 
(in  cases  of  judgments  then  entered  up,  and  not  carrying  interest), 
until  the  same  shall  be  satisfied." 

So  that  now,  no  action  at  Law,  or  suit  in  Equity,  is  necessary 
to  enable  a  Master  to  compute  interest  on  a  judgment  debt,  but 
interest  must  be  computed  by  the  Master  upon  every  sum  of 
money  due  upon  judgment,  or  upon  a  decree  or  order  in  Equity, 
&c.  (o),  at  the  rate  of  four-per-cent  from  the  entry  of  such 
judgment  or  decree,  &c. 
On  arrears  of  Formerly  interest  was  allowed  upon  the  arrears  of  an  annuity, 
annuities.         where  they  were  secured  by  a  bond  with  a  penalty  (p),  or  where 


(m)  Hyde  v.  Price,  8  Sim.  578.  Equity  shall  hare  the  nine  effect  as 

(»)  1  &  2  Viet  e.  110,  $  17.  judgments  at  Law,  ante,  p.  1237. 

(0)  The  next  section  (18)  enacts,  (p)  Newman  v.  Anting,  3  Atk. 
that  decrees  and  orders  of  Courts  of  579. 

(1)  See  Lewes  v.  Morgan,  3  Younge  &  J.  394. 

See  upon  the  point  of  interest  on  judgments,  Chitty  Contracts,  (6th  Am. 
ed.)  645a,  and  note  (1),  and  cases  cited;  Creuie  v.  Hunter,  2  Sumner's 
Vesey,  157,  note  (c),  and  cases  cited*,  Hodgden  v.  Hodgdent2  N.  Hamp. 
169;  Sayer  «.  Austin,  3  Wendell,  496;  Mahurin  v.  Bickford,6  N.  Hamp. 
567. 

Interest  has  been  held  recoverable  on  a  judgment  in  many  cases.  See 
Fitzgerald  v.  Caldwell,  4  Dall.  251;  Houston  «.  Moasman,  Cbark.  138; 
Norwood  v.  Manning,  2  Nott  &  M'C.  395;  Fishburn  «.  Sanders,  1  Nott  A 
M'C.  242 ;  Gwinn  v.  Whitaker,  1  Harr.  &  J.  754 ;  Fries  r.  Watson,  5  Serg. 
&R.  220;  Berry  hill  v.  Wells,  5  Binn.  56;  Walker  v.  Kendall,  Hardin, 
404;  Mason  v.  Eakle,  Breese,  52;  Smith  v.  Vanderhurst,  1  M'Cord,  328; 
Watson  v.  Fuller,  6  John.  284 ;  Window  v.  Ancram,  1  M'Cord  Ch.  104 ; 
Stafford  v.  Mott,  3  Paige,  100;  Klock  v.  Robinson,  22  Wendell,  157;  2 
Smith  Ch.  Pr.  (2nd  Am.  ed.)  305,  note  (6). 

A  judgment  carries  only  such  rate  of  interest  as  is  legal  at  the  time  of  the 
judgment,  whatever  rate  was  recoverable  on  the  contract  on  which  the  judg- 
ment was  rendered.  Verree  v.  Hughes,  6  Halst.  91;  Mason  v.  Eakle, 
Breese,  52. 

Interest  can  be  collected  on  a  judgment  only  in  those  cases  where  the 
original  cause  of  action  bore  interest.    Thomas  v.  Wilson,  3  M'Cord,  166. 

It  is  not  allowed  on  a  judgment  in  an  action  sounding  in  damages.  Daub 
v.  Martin,  2  Bay,  193.  See  Smith  v.  Todd,  3  J.  J.  Marsh.  306;  Marshall  v. 
Dudley,  4  J.  J.  Marsh.  244 ;  Younge  «.  Pate,  3  J.  J.  Marsh.  100.  But  it 
seems  interest  may  be  recovered  in  such  case  by  way  of  damages,  for  the  de- 
tention of  the  debt,  in  an  action  of  debt,  on  the  judgment.  Stafford  v.  Mott, 
3  Paige,  100. 

In  determining  the  amount  equitably  due,  where  payments  have  been 
made  upon  successive  executions  under  a  judgment,  they  shall  be  first  ap- 
plied to  the  interest    Fay  v.  Bradley,  1  Pick.  194. 
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the  annuity  was  given  for  maintenance  (q),  or  where  it  was  left  Computation 
to  a  wife  by  her  husband's  will  (r)  (1).  It  has  also  been  allowed,  °*  re"  * 
where  there  have  been  great  arrears  (5),  or  where  there  has  been 
an  obstinate  delay  of  payment  (t),  or  where  the  annuitant  has  been 
compelled,  by  the  delay,  to  borrow  money  at  interest  (1*).  The  al- 
lowance of  interest  on  such  arrears  was,  however,  always  held  to 
be  discretionary  in  the  Court ;  and  in  later  cases,  it  has  been  re- 
fused notwithstanding  the  existence  of  circumstances  which  before 
induced  the  Court  to  allow  it  (x).  In  Robinson  0.  Cumming  (y), 
Lord  Hardwicke  said,  there  was  no  instance  where  the  Court  had 
ever  allowed  arrears  upon  such  an  annuity,  (viz.,  an  annuity  se- 
cured by  grant,  by  way  of  mortgage,  with  power  of  entry  in  case 
of  arrears,)  unless,  indeed,  the  annuitant  had  entered  and  been  in 
possession  of  the  estate  charged  with  the  annuity,  in  which  case  the 
Court  would  not  have  obliged  him  to  have  quitted  the  possession, 
unless  the  grantor  had  agreed  to  allow  him  interest  for  the  arrears 
of  his  annuity  down  to  the  day.  This  seems  to  be  consistent  with 
the  rule  laid  down  by  Lord  Talbot,  in  the  Countess  of  Ferrers  v. 
Earl  Ferrers  (z),  viz.,  that  "  arrears  of  an  annuity  or  rent-charge 
are  never  decreed  to  be  paid  with  interest,  but  where  the  sum  is 
certain  and  fixed ;  and  also  where  there  is  either  a  claim  of  entry, 
or  nomine  pana,  or  some  penalty  upon  the  grantor,  which  he  must 
have  undergone  if  the  grantee  had  sued  at  Law,  and  which  would 
have  obliged  him  to  come  into  this  Court  for  relief,  which  the 
Court  will  not  grant  but  upon  equal  terms,  and  those  can  be  no 
other  than  decreeing  the  grantor  to  pay  the  arrears  with  interest." 

With  respect  to  debts  upon  simple  contract,  and  other  debts  On  debts  by 
which  do  not  carry  interest  upon  the  face  of  them,  it  is  now  direct-  «mple  con- 
ed by  the  46th  Order  of  August,  1841,  "  That  a  creditor,  whose  Under  Orden 
debt  does  not  carry  interest,  who  shall  come  in  and  establish  the  of  1841. 
same  before  the  Master,  under  a  decree  or  order  in  a  suit,  shall 
be  entitled  to  interest  upon  his  debt,  at  the  rate  of  four-per-cent. 
from  the  date  of  the  decree,  out  of  any  assets  which  may  remain 

(a)  Ibid.  (u)  Anon.  2  Ves.  661 ;  Bignal  v. 

(r)  Litton  v.  Litton,  1  P.  Wms.  Brereton,  1  Dick.  278. 

543 ;  vide  etiam,  Drapers'  Company  (x)  Vide  Tew  v.  Earl  of  Winter- 

v.  Davis,  2  Atk.  211.  ton,  1  Yes.  J.  451 ;  3  Bro.  C.  C.  489, 

(s)  Batten  v.  Earnley,  2  P.  Wms.  S.  C ;  Anderson  v.  Dwver,  1  Sch.  & 

163.  Lef.301. 

(0  Stapleton  v.  Conway,  1  Ves.  (y)  2  Atk.  411. 

428.  (1)  Ca.  Temp.  Talb.  2. 

(1)  Irby  v.  M'Crea,  4  Desaus.  422. 
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after  satisfying  the  costs  of  the  suit,  the  debts  established,  and  the 
interest  of  such  debts  as  by  law  carry  interest"  (1). 

Under  this  Order,  a  creditor  is  only  entitled  to  interest  from  the 
date  of  the  decree,  and  only  out  df  such  assets  as  remain  alter 
satisfying  the  costs  of  the  suit,  the  debts  established,  and  the  inter- 
est of  such  debts  as  by  law  carry  interest. 

It  may  therefore,  in  many  cases,  be  important  to  determine  whe- 
ther a  Creditor  is  entitled  to  interest  independent  of  this  Order. 
In  the  investigation  of  this  question,  the  Act  of  the  3  &  4  With 
IV.  c.  42,  s.  28,  is  important,  by  which  it  is  enacted, '*  That  upon 
all  debts  or  sums  of  money  payable  at  a  certain  time,  or  other- 
wise, the  jury,  on  the  trial  of  any  issue,  &c,  may,  if  they  shall 
think  fit,  alio*  interest  to  the  creditor,  at  a  rate  not  exceeding  the 
current  rate  of  interest  from  the  time  when  such  debts  or  sums 
were  payable,  if  such  debts  or  sums  of  money  be  payable  by  vir- 
tue of  some  written  instrument,  at  a  certain  time  ,*  or,  if  payable 
otherwise,  then  from  the  time  when  demand  of  payment  shall  hare 
been  made  in  writing,  so  as  such  demand  shall  give  notice,  to  the 
debtor,  that  interest  will  be  claimed  from  the  date  of  such  demand 
until  the  time  of  payment  in  Equity.11 

It  may  also  be  remarked,  that  it  always  w*s  the  practice  in  equi- 
ty to  allow  interest  to  be  computed  upon  promissory  notes,  and 
upon  all  other  sums  payable  oti  demand,  or  on  a  day  certain,  upon 
which  interest  may,  according  to  the  practice  of  Courts  of  Law,  be 
calculated  either  from  the  time  of  the  demand  made,  or  from  the 
fixed  period  of  payment  (a)  (2). 

It  is  to  be  remarked,  that,  where  there  has  been  a  stated  ac- 
count between  the  parties,  the  balance  appearing  due  on  snch  ac- 


(a)  Lowndes  9.  Colleng,  17  Yes. 
27;  Upton  v.  Lord  Ferrers,  5  Yes. 


Parker  ».  Hutchinson,  ubi  su- 


pra. 


(1)  Interest  may  be  allowed  in  Equity  on  all  sums  due  and  payable,  or 
from  the  time  when  rests  should  be  made  in  the  accounts.  The  practice  of 
the  parties  may  be  followed,  or  annual  rests  allowed.  Holliater  v.  Berkley, 
UN.  Hamp.  501.  The  period  of  the  dissolution  of  a  partnership  is  a  proper 
time  to  make  a  rest,  and  interest  is  allowed  on  the  balance.  Stougfaton  v. 
Lynch,  2  John.  Ch.  210;  Hollister  v.  Barkley,  II  N.  ftamp.  501, 512. 

(2)  Chitty  Bills,  (10th  Am.  ed.)  681, 682 ;  Chitty  Contracts,  (fen  Am.  ed.) 
645;  W.  W.  Story  Contracts,  §  717:  Craven  t>.  Tlckell,  1  Sumner's  Vesey, 
63,  note  (1) ;  Ram  on  Assets,  ch.  3d,  §  I,  §  2,  p.  561, 571 ;  Van  Giesen  t>. 
Van  Houten,  2  South.  822 ;  Francis  v.  Castleman,  4  Bibb,  282 ;  Collier  v. 
Gray,  1  Overt.  110;  Cannon  t>.  Beggs,  1  M'Cord,  370  ;  Patrick  «.  Clay,  4 
Bibb,  246;  Bartlett  v.  Marshall,  2  Bibb,  467;  Pollard  v.  Yoder,  2  A.  K. 
Marsh.  264;  Daggett  v.  Pratt,  15  Mass.  677;  Gully  v.  Remy,  1  BUckf. 
69 ;  Schmidt  v.  Limehouse,  2  Bailey,  276. 


In  the  Master's  Office.  —  Accounts.  1441 

count,  will  carry  interest  (6)  (1),  because,  in  such  a  case,  it  is  Computation 
held  that  there  is  an  implied  contract  on  the  part  of  the  debtor  to 
pay,  and  all  contracts  to  pay  give  a  right  to  interest  from  the  time 
when  the  principal  ought  to  be  paid  (c).  Such  balance,  however, 
must  appear  upon  a  regular  statement  of  accounts ;  and  to  consti- 
'  tute  such  a  statement,  there  must  be  a  settlement  or  acknowledg- 
ment by  the  debtor,  raising  the  contract  to  pay  as  the  ground  upon 
which  alone  interest  will  be  given  (d). 

It  may  be  mentioned  here,  as  a  general  rule,  that  a  charge  of  Where  there  is 
debts  on  real  estate  does  not  entitle  simple  contract  creditors  to  in-  me^t'ofdebu" 
terest  (e).  In  Bar  well  o.  Parker,  Lord  Hardwicke  is  reported  to 
have  said,  that  if  a  man,  in  his  life,  creates  a  trust  for  the  payment 
of  debts,  annexes  a  schedule  of  some  debts,  and  creates  a  trust 
term  for  the  payment,  as  that  is  in  the  nature  of  a  specialty,  that 
will  make  them,  though  simple  contract  debts,  carry  interest  (/). 

It  seems,  however,  that,  in  order  to  effect  this,  the  deed  must  By  creditors 
have  been  executed  by  the  simple  contract  creditors,  and  that  they  JJjff r  a  truit 
must  have  given  up  their  right  to  sue  the  debtor  upon  his  debt, 
otherwise  there  would  be  nothing  to  show  that  they  had  contracted 
for  a  specialty,  by  taking  a  security  upon  the  land,  and  discharg- 
ing the  person  of  their  debtor  (g). 

(b)  Barwell  t>.  Parker,  2  Ves.  363 ;  Earl  of  Bath  v.  Earl  of  Bradford,  ib. 
Vernon  v.  Cholmondely,  Bunb.  119;  588;  Lloyd  v.  Williams,  2  A tk.  109; 
vide  2  Eq.  Ca.  Ab.  532,  pi.  17,  20;  Hamilton  v.  Houghton,  2  Bli.  186; 
Blaney  v.  Hendricks,  2  Blackst  Rep.  Shirley  v.  Earl  Ferrers,  cited  ib. ; 
761 ;  3  Wils.  205,  S.  C.  vide  contra,  Maxwell  v.  Wettenhall, 

(c)  Boddam  v.  Riley,  2  Bro.  C.C.  2  P.  Wms.  26. 

2;  4  Bro.  P.  C.  561,  8vo.  ed.;  sed  (/)  Barwell  v.  Parker,  ubi  supra ; 

vide  ex  parte  Furneaux,  2  Cox,  219 ;  Stewart  v.  Noble,  Vera  &  Scriv.  528, 

and  ex  parte  Champion,  3  Bro.  C.  C.  537. 

436.  (g)  Hamilton  v.  Houghton,  2  Bli. 

(d)  Ibid.  186. 

(e)  Barwell  v.  Parker,  2  Ves.  363; 

(1)  Interest  was  allowed  on  a  stated  account  from  the  day  it  was  signed. 
Dickinson  v.  Legare,  1  Desaus.  537. 

But  interest  will  not  be  allowed  on  unliquidated  demands,  unless  there  is 
some  precise  time  fixed  for  payment,  an  account  rendered,  a  demand  made, 
or  some  universal  custom  or  usage  to  warrant  it.  See  Eckert  v.  Wilson, 
12  Serg.  &  Rawle,  393 ;  Graham  v.  Williams,  16  Serg.  &  R.  257;  Wag- 
goner  v.  Gray,  2  Hen.  &  Munf.  603;  M'Connico  v.  Curzen,  2  Call,  358; 
South  v.  Leary,  Hard.  518;  Consequa  v.  Fanning,  3  John.  Ch.  601 ;  Kerr 
v.  Love,  1  Wash.  172 ;  Neal  v.  Keel,  4  Monroe,  164 ;  Chitty  Contracts,  (6th 
Am.  ed/)  645  note,  647  note ;  Roper  v.  Wren,  6  Leigh,  38 ;  Craig  v.  Craig,  1 
Bailey  Eq.  103;  Dennison  v.  Lee,  6  Gill  &  John.  383;  Hunt  v.  Nevers, 
15  Pick.  500 ;  Brewer  v.  Tyringham,  12  Pick.  547 ;  Barnard  v.  Bartholomew, 
22  Pick.  291 ;  Dodge  v.  Perkins,  9  Pick.  368;  Cole  v.  Trull,  9  Pick.  325 ; 
Raymond  v.  Isham,  8  Vermont,  258;  Evarts  v.  Nason,  11  Vermont,  122; 
Marr  v.  South  wick,  2  Porter,  351;  2  Smith  Ch.  Pr.  (2nd  Am.  ed.)  309, 
note  (a),  and  cases  cited. 
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■P.-Tfi»«"fi«g>  wadtr  Dimes 


Orlerz 


ot  liirereaC. 


InVTMt 

pjv»d  t/>  date 
of  report. 


interest. 


Computation 
withrett*. 


Ir  may  be  meacumed  acre,  uiar,  in  Shirt  ir.  Westby  (A),  a  charze. 
by  wUI,  on  real  estate  of  uie  simpte  contract  debts  of  another  per- 
sen  via  ecasuier±d  as  a  legacy,  ami  interest  was  ordered  to  be 
cemented  jd.  mch.  debts  at  die  rate  of  four-per-cent. 

Wjli  reject  no  the  rate  at  which  interest  is  to  be  computed,  the 
asaai  rate  of  interest  allowed  in  this  Court,  upon  legacies  and 
portions,  is,  as  has  been  stated  ^"j,  ibur-per-ceni*,  and  Ike  same 
rate  of  interest  is  ^iven  by  the  1  dc  2  TicC  c.  110,  s»  17,  upon 
judgments  and  momes  ordered  to  be  paid  by  the  decrees  or  orders 
of  this  Coort,  etc  In  Upton  sv  Lord  Ferrers  (&),  interest  on  a 
promissory  note  was  ordered  to  be  computed  at  nre-per-cemt.  In 
Parker  a\  Hctehinson  (f),  interest  on  a  similar  secsnity,  was  com- 
pated  at  fcar-per-eent. 

In  calculating  interest,  onder  a  decree,  the  Master  usually  cal- 
culates it  up  to  the  date  of  his  report;  bat  it  generally  forms  part 
of  the  decree  upon  farther  directions,  that  the  Master  shall  com- 
pute subsequent  interest  on  the  debts  mentioned  in  his  report,  on 
which  he  has  computed  interest  (■)- 

It  is  to  be  obserred,  that,  in  computing  subsequent  interest  on 
the  debts  which  carry  interest,  although  it  was  formerly  held  that 
interest,  when  computed  by  the  Master,  became  principal,  and 
would  carry  interest  (a) ;  the  rule  now  is,  not  to  compute  interest 
upon  interest  reported  to  be  due,  even  in  the  case  of  a  mortgage  (o), 
though  the  practice  formerly  was,  to  consider  the  interest  as  princi- 
pal, from  the  date  of  the  Master's  report  (p)  (1),  the  ground  of  which 
practice  was,  that  the  party  came  for  the  favor  of  the  Court ; —he 
was  ordered  to  pay  a  given  sum  on  a  certain  day,  and  if  he  did 
not,  he  was  put  under  terms  of  paying  what  would  indemnify  the 
other  party  completely  (q). 

When  the  Master  is  ordered  to  compute  interest  with  rests,  the 
object  of  the  Court  is  to  charge  the  accounting  party  with  com- 
pound interest  (2).    It  appears,  however,  that  formerly  a  difter- 

(p)  Turner  «.  Turner,  1  J.  &  W. 
47;  Perkyns  v.  Baynton,  1  Bro.  C. 
C.  574 ;  and  ride  Brown  v.  Barkham, 
1  P.  Wins.  653;  Butler  v.  Duncomb, 


(A)  16  Vet.  993. 

(i)  Ante,  p.  1435. 

(k)  5  Vet.  803. 

(Q  3  Ves.  135. 

(m)  Beton  on  Decrees,  58. 

(n)  Vide  Bacon  v.  Clerk,  1  P.Wmi . 

(p)  Whatton  s.  Craddock,  1  Keen, 
26;  and  vide  ante,  p.  1306. 


1  P.Wms.  453;  Aatley  ».  Powia,l 
Yes.  496 ;  and  Crease  v.  Hunter,  uhi 
supra. 
(?)  Turner  v.  Turner,  ubi  supra. 


)  See  Hann  v.  Norton,  Hopk.  344;  Dunbar  v.  Woodcock,  10  Leigh, 
(8)  Bee  Holliater  v.  Barkley,  11 N.  Hamp.  501, 511, 518 ;  ante,  1439,  note ; 
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ence  of  practice  prevailed  amongst  the  Masters  upon  this  point,  Subsequent 
and  that  some  of  them,  at  the  time  of  the  rests,  carried  the  inter-  nt«rest. 
est  to  a  separate  column,  and  computed  subsequent  interest  on 
the  principal  only,  and  thus  charged  the  party  with  simple  interest 
only ;  the  proper  course,  however,  is,  to  add  the  interest  to  the 
principal,  at  the  time  of  the  rest,  and  to  compute  interest  upon 
^the  aggregate  sum  (r). 

It  may  here  be  remarked,  that  in  the  recent  case  of  Bower  v.  Dividends  in 
Main  (5),  where  one  of  two  obligors  in  a  joint  and  several  bond  bankruptcy 
had  become  bankrupt,  and  the  obligee  had,  by  several  dividends  ments  on  ac- 
in  the  bankruptcy,  been  paid  the  principal  and  interest  due  at  the  count. 
date  of  the  commission,  Lord  Cottenham  held,  that  the  obligee 
was  still  entitled  to  claim,  in  respect  of  the  same  bond,  in  an  ad- 
ministration suit  against  the  estate  of  the  co-obligor,  and  that  the 
amount  due  to  the  obligee  in  respect  of  such  claim  was  to  be  com- 
puted by  treating  the  dividends  as  ordinary  payments  on  account ; 


10: 


(r)  Raphael  v.  Boehm,  11  Ves.  97,        (*)  Cr.  &  Ph.  351. 
13. 


Gibson  t>.  Crehore,  5  Pick.  160, 161 ;  Reed  n.  Reed,  10  Pick.  400,401 ;  Marr 
r.  Southwick,  2  Porter,  351 ;  Myers  v.  Myers,  2  M'Cord  Ch.  214, 266. 

Compound  interest  is  not  illegal  and  may  be  recovered  on  an  express  prom- 
ise, or  one  implied  by  law  as  part  of  the  contract.    Bainbridge  v.  Wilcocks, 

1  Baldwin,  538;  Chitty  Contracts,  (6th  Am.  ed.)  648,  note,  and  cases  cited ; 
Champion,  ex  parte,  3  Bro.  C.  C.  (Perkins's  ed.)  440,  note  (6),  and  cases 
cited ;  Ringgold  v.  Ringgold,  1  Har.  &  Gill,  11 ;  Breckenridge  v.  Brooks, 

2  A.  K.  Marsh.  335,  339 ;  Armstrong  v.  Campbell,  3  Terger,  201 ;  Kennon 
v.  Dickins,  Cam.  &  Nor.  357. 

An  agreement  to  pay  interest  on  interest,  which  has  already  become  due, 
is  not  usurious.  Mowry  v.  Bishop,  5  Paige,  98 ;  Camp  v.  Bates,  11  Conn. 
487,  and  other  cases  cited  in  note  (6),  to  Champion,  ex  parte,  3  Bro.  C.  C. 
(Perkins's  ed.)  440.  The  taking  of  compound  interest  is  not  usury.  Otis  v. 
Lindsay,  1  Fairf.  315. 

If  compound  interest  is  voluntarily  paid  by  the  debtor,  it  cannot  be  re- 
covered back.  Mowry  v.  Bishop,  5  Paige,  98 ;  Camp  v.  Bates,  11  Conn. 
487. 

A  note  made  payable  with  interest  annually  does  not  entitle  the  holder  to 
compound  interest.  Doe  v.  Warren,  7  Greenl.  48 ;  Hastings  v.  Wiswall, 
8  Mass.  455 ;  Chitty  Contracts,  (6th  Am.  ed.)  648,  note  (4). 

Original  contracts  for  annual  compound  interest  have  been  held  oppres- 
sive and  invalid.  Rodes  v.  Blythe,  2  B.  Monroe,  336.  See  Connecticut  v. 
Jackson,  1  John.  Ch.  13;  Van  Benschooten  v.  Lawson,  6  John.  Ch.  313; 
Childers  v.  Deane,  4  Rand.  408 ;  Mowry  v.  Bishop,  5  Paige,  98. 

In  Breckenridge  v.  Brooks,  2  A.  K.  Marsh.  335,  339,  it  was  held  that 
compound  interest  was  not  forbidden  by  the  statute  of  usury,  but  it  is  to  be 
regarded  as  iniquitous,  and  is  not  to  be  decreed  in  Chancery,  though  agreed 
to  by  the  parties. 

A  special  case  must  always  be  made  out  for  the  allowance  of  compound  in- 
terest. Armstrong  v.  Campbell,  3  Terger,  201 ;  Connecticut  v.  Jackson,  1 
John.  Ch.  13;  Darrel  v.  Eden,  3  Desaus.  241 ;  Mowry  v.  Bishop,  5  Paige, 
98;  Ringgold  9.  Ringgold,  1  Harr.&  Gill,  11;  Myers  v.  Myers,  2  M'Cord 
Ch.214,  266;  Van  Benschooten  v.  Lawson,  6  John.  Ch.  313;  2  Story's  Eq. 
Jur.  §  1277. 
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When  Parties  that  is,  by  applying  each  dividend  in  the  first  place  to  the  payment 
N^^J^1,  of  the  interest  due  at  the  date  of  such  dividend,  and  the  surplas, 
if  any,  in  reduction  of  the  principal  (1). 

Settlement  of  Deeds,  Sfc. 

Settlement  of  Amongst  the  ministerial  acts  which  the  Master  is  most  frequent- 
and^oSTr06"  ^  c*lled  upon  to  perform,  may  be  enumerated  the  settlement  of 
deeds.  conveyances  or  other  deeds,  the  appointment  of  trustees,  and  the 

superintendence  of  sales  ordered  to  take  place  before  him ;  to 
which  may  be  added  the  appointment  of  receivers,  and  of  guar- 
dians of  infants,  and  of  the  allowances  for  their  maintenance,  &c. ; 
but  which,  as  being  more  generally  directed  upon  interlocutory 
applications,  will  be  reserved  for  future  consideration. 
Where  parties  When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed, 
differ.  it  usually  forms  part  of  the  order  directing  it,  that  it  shall  be  seV 

tied  by  the  Master,  in  case  the  parties  differ  about  the  same. 
The  course  of  proceeding  under  such  a  direction  is  pointed  out 

SS^e?*    by  ihe  76th  of  the  °rders  of  1828>  which  Prides  that  where  a 
tiona  must  be    Master  is  directed  to  settle  a  conveyance,  in  case  the  parties  differ 
delivered.         about  the  same,  then  the  party  entitled  to  prepare  the  conveyance 
shall  bring  the  draft  of  the  conveyance  into  the  Master's  office,  and 
give  notice  of  his  having  so  done  to  the  other  party.    This  notice 
may  be  given  by  serving  the  usual  warrant ((  on  leaving  "  (t) ;  af- 
ter which  the  other  party  is  at  liberty,  within  eight  days,  to  inspect 
the  same  without  fee,  and  to  take  a  copy  thereof,  if  he  thinks 
proper. 
Application  for      ^  tne  Partv  **  not  prepared,  or  likely  to  be  prepared,  at  the  end 
farther  time,     of  the  eight  days,  to  adopt  the  conveyance,  or  to  state  his  objections 
to  it,  he  should  apply  to  the  Master  for  further  time,  which  the 
Master  is,  by  the  above  Order,  empowered  to  grant  at  his  discre- 
tion. 

(0  Ante,  p  J553. 

(1)  As  to  the  rule  for  computing  interest  when  partial  payments  have  been 
made,  Bee  Chitty  Contracts,  (6th  Am.  ed.)  648,  note  (1),  and  cases  cited ; 
Connecticut  v.  Jackson,  1  John.  Ch.  17, 18 ;  Dean  v.  Williams,  17  Mass. 
417;  Scanlan  v.  Houston,  5  Yerger,  310;  Harvey  t>.  Crawford,  2  Blackf. 
43;  Black  «.  Blakeley,  2M'Cord  Ch.  10;  Wright  v.  Wright,  2  M 'Cord Ch. 
204 ;  Lightfoot  v.  Price,  4  Hen.  &  Munf.  431 ;  Williams  v.  Hooghtating, 
3  Cowen,  87,  note  (a). 

By  the  law  of  what  place  the  rate  of  interest  is  determined.  See  Bailey  on 
Bills,  (2nd  Am.  ed.)  79,  82,  378;  Bailey  v.  Leal,  1  Harring.  232;  Hosfbrd 
v.  Nichols  1  Paige,  225 ;  Story  Conn.  Laws.  (2nd  ed.)  241  to 243,  and  notes. 
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If  he  does  not  obtain  an  extension  of  time,  he  must,  at  or  before  Settlement  of 
the  expiration  of  the  eight  days,  (or  having  obtained  such  exten-  s^^^^J^y 
sion,  at  or  before  the  expiration  of  such  further  time  as  the  Master  Statement  of 
in  his  discretion  shall  allow,)  either  adopt  the  conveyance  or  signi-  obiection8* 
fy  his  dissent  therefrom,  which  he  must  do  by  delivering  a  state- 
ment, in  writing,  of  the  alterations  which  he  proposes  to  make  in 
the  draft  of  the  conveyance,  serving,  at  the  same  time,  a  warrant 
<r  on  leaving.1' 

If  the  party  does  not  signify  his  dissent,  or  deliver  a  statement,  Settlement  of 
in  writing,  of  his  proposed  alterations,  within  the  eight  days,  or  draft- 
such  further  time  as  the  Master  may  have  appointed  for  that  pur- 
pose, the  Master,  at  the  expiration  of  the  eight  days,  or  the  fur- 
ther time  which  he  has  appointed,  may  proceed  to  settle  the  con- 
veyance according  to  the  practice  of  the  Court,  which  he  must  al- 
so do  where  a  statement  of  proposed  alterations  has  been  delivered, 
and  the  party  bringing  in  the  draft  refuses  to  accede  to  them. 

It  is  to  be  observed,  that,  by  the  76th  Order  it  is  directed,  that,  Costo. 
in  case  the  Master  shall  adopt  the  proposed  alterations  in  the  draft 
of  conveyance,  then  the  costs  of  the  proceeding  in  respect  of  the 
conveyance  shall  be  borne  by  the  other  party. 

The  rule  as  to  settling  conveyances,  under  the  decree  of  this  Draft  may  be 

Court,  is  thus  stated  by  Lord  Hardwicke — "  Where  conveyances laid  ^fore 

conveyancer. 
are  to  be  made  by  a  decree  of  this  Court,  the  settling  them,  to  be 

sure,  is  to  be,  by  the  like  kind  of  rule,  as  men  of  judgment  among 
the  conveyancers  would  direct "  («).  This  being  the  rule,  the 
Court  sanctions  the  practice,  generally  resorted  to  by  the  Masters, 
before  settling  a  conveyance,  of  directing  the  draft  to  be  laid  be- 
fore a  conveyancer  to  advise  upon  it  (x),  in  which  case  the  same 
course  of  proceeding  must  be  adopted  as  when  he  directs  an  ab- 
stract to  be  laid  before  a  conveyancer  (y). 

When  the  Master  has  settled  the  draft  of  the  conveyance,  an  en-  Allowance  of 
grossment  of  it  will  be  made  in  the  Master's  office,  and  the  Mas-  deed, 
ter  will  signify  his  allowance  of  it  by  signing  his  name  in  the  first 
and  last  skins,  and  also  his  allocation  in  the  last  skin,  in  the  follow- 
ing form,  in  the  margin  of  the  engrossment :  —  •'  A.  v.  B.    lap-  Certificate 
prove  of  and  allow  this  indenture,  being  the  same  mentioned  in  my 
report,  dated  the — day  of — ."     He  then  signs  a  report  or  certifi- 
cate of  his  having  approved  and  allowed  the  engrossment,  which 
must  be  filed  in  the  usual  manner  (z).    But  no  warrants  on  prepar- 

(u)  Loyd  v.  Griffith,  3  Atk.  '264.  (y)  Ante,  p.  1414. 

(z)  Turn.  &  V.  421 ;  vide  3  Atk.        (»)  1  Turn  &  V.  428. 

Ml* 
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Appointment  ing,  or  to  sign  certificate,  are  taken  out,  nor  is  any  order  necessary 

t/u?£.     to  confirm  it  (a). 
Vs^~n^-^x       The  conveyance,  haying  been  approved  of  by  the  Master,  most 
Execution  of   ^e  executed  by  the  parties ;  and,  if  anything  is  required  to  be  done 
by  the  Court,  or  by  the  Accountant-general,  on  the  execution  of 
the  conveyance,  an  affidavit  of  such  execution  must  be  made,  and 
on  such  affidavit  the  Master  will  issue  his  certificate,  which  is  filed 
in  the  usual  manner  (6). 
Exception!  to       Exceptions  lie  to  the  Master's  certificate  of  having  settled  a  con- 
report,  veyance  (c),  and  in  Lloyd  v.  Griffith  (d),  the  Court  directed  the 
Master  forthwith  to  make  his  certificate  or  report  of  his  approba- 
tion of  the  draft  of  a  conveyance,  which  he  was  to  settle,  in  order 
that  the  party  might  except  thereto. 


Appointment  of  New  Trustees. 

Appointment  When  it  is  referred  to  the  Master  to  appoint  new  trustees,  in  the 
of  new  trus-  room  of  trustees  who  are  dead  or  decline  to  act,  &c,  the  course 
tees*  to  be  pursued  is,  for  the  party  obtaining  the  reference,  to  leave,  hi 

State  of  facte. tne  Master's  office,  a  state  of  facts  and  proposal,  stating  the  nature 
m  of  the  property,  the  interest  of  the  parties,  &c,  and  proposing  the 

parties  who  were  to  be  the  new  trustees.    In  support  of  this  state 
of  facts,  an  affidavit  of  the  eligibility  of  the  new  trustees  is  neces- 
sary ;  and  it  seems  that  sometimes  the  Master  requires  the  produc- 
Acceptance  by  tion  °f  tne  acceptance,  in  writing,  of  the  trust  by  the  new  trust- 
new  trustees.  ees  (e).     Warrants  on  leaving,  and  to  proceed,  &c.,  having  been 
served,  if  the  proposal  is  satisfactory,  the  Master  prepares  and 
Report.  signs  h*8  report  appointing  the  new  trustees.     This  report  is  filed, 

and  may  be  excepted  to  in  the  same  manner  as  other  reports  of  a 
similar  nature,  but,  upon  hearing  the  exceptions,  the  Court  will 
not  enter  into  the  comparative  merits  of  the  several  persons  who 
have  been  proposed  by  the  different  parties  (/).  It  firequendy 
happens  that  the  order  directing  the  appointment  of  new  trustees, 
directs  a  conveyance  of  the  trust  estates  to  such  new  trustees,  to 
be  executed,  and  orders  the  Master  to  settle  such  conveyance. 
Conveyance  of  When  this  is  the  case,  after  the  Master  has  made  his  report  of  the 
trust  property,  appointment  of  the  new  trustees,  the  proper  conveyances  for  vest- 
ing the  estate  in  such  new  trustees  are  prepared,  and  brought  into 

Ibid.  (<Z)  1  Dick.  103 ;  and  Huggins  9. 

2  Smith,  196.  York  Buildings'  Company,  cited  ib. 

Wakeman  v.  Duchess  of  Rat-        (c)  2  Smith,  374, 3rd  edit 
land,  3  Ves.  504;  Loyd  v.  Griffith,        (/)  Attorney-general  v.  Dy«m,2 

3Atk.264.  S.&S.626. 
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the  Master's  office,  and  proceeded  upon,  in  the  same  manner  as  Sales  of  Prop- 
other  deeds  (g).  v^v^w 
It  may  be  mentioned,  with  reference  to  this  subject/ that  in  the  No  power  of 
conveyance  to  new  trustees,  the  Court  will  not  insert  a  clause  to  new  aPP°mt- 
enable  the  new  trustees  to  appoint  others  in  thejf  stead,  unless  none  existed 
there  is  a  provision  to  that  effect  in  the  original  instrument  by  before, 
which  the  trust  is  created  (A)  ;  and  that  when  the  original  deed 
does  contain  such  a  clause,  the  Court  will  not,  on  the  application 
of  the  trustees  themselves,  appoint  new  trustees,  without  a  re- 
ference to  the  Master  (t)  ;  the  rule  of  the  Court  being,  that 
when  persons  are  authorized  to  choose,  if  they  will  not  exercise 
the  power  without  coming  to  the  Court,  there  must  be  a  refer- 
ence (£). 


Sides  of  Property. 

Where  an  estate,  or  other  property,  is  directed  to  be  sold  to  Sales  of  prop- 
the  best  bidder,  with  the  approbation  of  the  Master,  it  must  be  erty' 
sold  by  public  auction,  unless  the  Court  specially  directs  that  a 
different  method  of  disposing  of  the  property  shall  be  adopted, 
which  it  will  sometimes  do,  under  circumstances  which  will  be  «* 

hereafter  pointed  out  (I). 

A  sale  under  the  direction  of  the  Court  is  generally  conducted  ^7  whom  con- 
by  the  solicitor  for  the  plaintiff,  and  he  is,  in  all  questions  which  ' 
may  arise  between  the  purchaser  and  the  vendor,  to  be  consider- 
ed as  the  agent  of  all  the  parties  to  the  suit  (m). 

In  strictness,  all  sales  ought  to  take  place  in  the  public  room generally 

at  the  Master's  office  in  London,  and  should  be  effected  by  the  office  and"by 
Master's  clerk  (1) ;  and  formerly  it  was  considered  for  the  benefit  his  clerk. 
of  the  parties  interested  that  the  estate  should  be  sold  in  the  coun- 
try, or  by  any  other  person  than  the  Master's  clerk,  it  was  ne-  Master  may 

direct  it  to 

j)  Ante,  p.  1445.  (I)  The  personal  effects  of  a  person  take  place  in 

(h)  Bayley  v.  Mansell,  4  Mad.  226 j    deceased  are  generally  ordered  to  be  the  country. 


but  see  White  v.  White,  5  Beav.  221.  sold  by  the  representatives,  under  the 

(t) v.  Hobarts,  1  J.  &  W.  251 .  direction  of  the  Master. 

(k)   Ibid. ;    vide    Webb    v.  Lord  (m)  Dalby  v.  Pullen,  1  R.  &  M. 

Shaftesbury,  7  Yes.  460.  296. 

(1)  A  sale  of  mortgaged  premises  under  a  decree  must  be  made  by  the 
Master  himself,  or  under  his  immediate  direction.  Hyer  v.  Deares,  2  John. 
Ch.  154.  A  sale  by  a  person  deputed  by  the  Master,  in  his  absence,  is  irreg- 
ular and  will  be  set  aside.  lb.  This  decision  was  made  under  the  statute 
of  New  York  which  directs  "  that  all  sales  of  mortgaged  premises,  under  a 
decree,  shall  be  made  by  a  Master."    lb. 
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Sales  of  Prop- 
erty. 

—  and  by  an 
auctioneer. 


Coarse  of  pro- 
ceeding to  ob- 
tain a  sale  in 
the  country. 


Auctioneer 
not  allowed 
per  centage. 


London  auc- 
tioneer never 
appointed, 
nor  a  solicitor. 


In  what  cases 
security  will 
be  allowed. 


Reserved  bid- 
ding, 


must  be 

applied  for  by 
motion. 


cessary  to  have  a  special  order  of  the  Court,  to  warrant  such  a 
deviation  from  the  ordinary  practice  (it) ;  but  the  necessity  for 
such  an  order  has  been  taken  away  by  the  75th  of  the  Orders  of 
1828,  which  directs,  "  That  where  estates  or  other  property  are 
directed  to  be  sold  before  the  Master,  the  Master  shall  be  at  liber- 
ty, if  he  shall  think  it  for  the  benefit  of  the  parties  interested,  to 
order  the  same  to  be  sold  in  the  country,  at  such  place,  and  by 
such  person  as  he  shall  think  fit91 

Under  this  Order,  a  party  desirous  that  the  property  should  be 
sold  in  the  country,  or  by  an  auctioneer,  instead  of  the  Master's 
clerk,  should  prepare  and  leave  a  proposal  to  that  effect ;  and  if, 
upon  attending  the  warrant  "  to  proceed,"  the  Master  is  of  opinion 
that  the  proposal  should  be  adopted,  he  makes  a  report  to  that 
effect,  which  is  filed  in  the  usual  manner,  and  does  not  require 
confirmation  (o). 

It  is  to  be  observed,  that  the  auctioneer,  or  person  appointed  to 
sell,  is  not  allowed  a  per  centage  upon  the  purchase  money,  but  it  is 
usual  for  the  vendor's  solicitor  to  make  an  arrangement  with  him, 
to  sell  the  property  for  a  fixed  sum,  the  amount  of  which  it  is  pru- 
dent, to  submit  to  the  Master,  on  attending  the  warrant  upon  the 
proposal,  so  that  no  question  may  arise,  on  the  taxation  of  costs, 
as  to  the  propriety  of  the  payment  (  ©).  It  may  be  useful  here  to 
remark,  that  a  proposal  to  appoint  a  London  auctioneer  or  sur- 
veyor, to  sell  an  estate  in  the  country,  would  be  rejected,  and  that 
an  attorney  or  solicitor  is  disqualified  (q). 

If  the  auctioneer,  or  other  person  appointed  to  sell,  is  to  be  au- 
thorized to  receive  deposits,  or  any  other  money,  in  respect  of  the 
property,  he  should  give  security,  to  be  approved  by  the  Master, 
duly  to  account 

Where  it  is  desirable  to  have  a  reserved  bidding  appointed  by 
the  Master,  for  the  purpose  of  preventing  an  estate  from  bong 
sold  at  an  under  value,  the  proper  course  is  to  apply  to  the  Court, 
by  motion,  for  such  a  direction  (r),  when  an  order  will  be  made 
for  the  Master  to  fix  a  reserved  bidding,  if  he  should  think  fit  (*). 
The  form  of  the  order  is  usually  the  same  as  that  in  Jervoise  p. 
Clarke  (f),  and  in  acting  upon  it  a  correct  valuation  of  the  estate 
should  be  made  by  a  skilful  surveyor,  setting  out,  in  schedules, 


(n)  Turner  A,  V.  401. 
(0)  2  Smith,  193,  3rd  ed. 
(p)  Ibid.  194. 
(o)  1  Turn.  &  V.  403. 
(r)  Such  a  direction  ought  not  to 
be  inserted  in  a  decree  for  sale,  but 


ought  to  be  the  subject  of  a  separ- 
ate order.    Per  Sir  J.  Leach,  M.  kV, 
in  Brooker  *.  Collier,  3  Ross.  369. 
(#)Shaw  v.  Simpson,  cited  1  J.  A. 

(t)  Ibid.  389. 
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the  amount  of  the  rental,  and  the  estimated  value  of  the  whole     Reserved 
estate,  and  of  each  lot  separately,  and  the  sum  at  which  the  same  v^nJIIJ^ 
ought  to  be  sold  together,  and  also  at  what  stated  sum  each  lot  ought 
to  be  sold.     A  state  of  facts,  comprising,  shortly,  the  valuation  of  the  Course  of  pro- 
estate,  and  an  affidavit  of  the  surveyor,  in  support  of  the  valuation,  J^er?*  UP°n 
must  be  brought  in  to  tha  Master's  Office,  whereupon  the  usual 
warrants  "  on  leaving,"  and  "  to  proceed,"  must  be  served  and 
attended.    The  Master  then  draws  a  conclusion  from  the  evidence 
before  him,  and  fixes  a  bidding,  as  directed  by  the  Order,  which 
he  commits  to  writing,  and  encloses  under  a  sealed  cover,  and 
delivers  to  the  person  appointed  to  sell  the  estate,  for  the  purposes 
mentioned  in  the  Order,  but  he  makes  no  report  or  certificate  of 
the  proceeding  («). 

Where  an  estate  is  directed  to  be  sold  before  a  Master,  the  par-  Particulars  of 
ticulars  and  conditions  of  the  sale  are  prepared  by  the  solicitor  of 
the  plaintiff  (x),  or  other  party  having  the  conduct  of  the  cause  (y). 
They  are  intituled  in  the  cause  (1),  and  must  contain  a  general 
description  of  the  nature  and  situation  of  the  property,  in  whose 
possession  it  is,  or  has  lately  been  (z)  (2). 

The  conditions  of  sale,  which  should  be  annexed  to  the  par-  Conditions  of 
ticulars,  are  generally  similar  to  those  annexed  to  sales  of  estates 
by  auction  in  the  ordinary  way  (a).     If  a  reserved  bidding  has 
been  appointed  by  the  Master,  it  should  be  mentioned  in  the  con- 
ditions (b)  (3). 

After  the  particulars  and  conditions  of  sale  have  been  prepared  Advertisement 
and  allowed  by  the  Master,  the  first  advertisement  for  the  sale 
must  be  prepared  either  by  the  plaintiff's  solicitor  or  by  the  Mas- 
ter's clerk  (c),  and  the  signature  of  the  Master  must  be  obtained  to 

(u)  1  Turn!  &  V.  404.  (a)  Vide  1  Sugden  V.  &  P.  30.       % 

(x)  2  Harr.  ed.  Newl.  490.  (b)  2  Smith,  193,  3rd  ed. 

(y)  For  information  as  to  the  form,        (c)  This  is  sometimes  done,  for  the 

&c.  of  these  particulars,  vide  1  Sug-  purpose  of  saving  time,  before  the 

den  V.  &  P.  30,  et  seq.  particulars  are  settled. 

(2)  2  Smith,  189,  3rd  ed. 

(1)  See  Ray  v.  Oliver,  6  Paige,  489. 

(2)  The  Master  must  not,  in  his  description  of  the  property,  add  any  partic- 
ulars which  may  unduly  enhance  the  value  thereof,  or  mislead  the  purchas- 
er. Veeder  t>.  Fonda,  3  Paige,  97.  See  Post  v.  Leet,  6  Paige,  337 ;  Sea- 
man v.  Hicks,  8  Paige,  656. 

(3)  The  sale  by  an  officer  will  not  be  set  aside  because  the  terms  of  sale 
are  unusually  strict  or  severe,  if  the  circumstances  of  the  case  call  for  rigid 
measures,  and  no  design  is  manifested  to  oppress  or  injure  the  defendants. 
Coze  v.  Halsted,  1  Green  Ch.  311. 

But  if  the  officer's  conduct  is  grossly  improper  and  oppressive,  upon  a  sale 
by  him,  it  seems  he  will  be  ordered  to  pay  the  costs  of  setting  aside  his  re- 
port of  sale,  and  of  the  subsequent  proceedings  therein.  Baring  v.  Moore, 
5  Paige,  48. 
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Advertise*     authorize  the  insertion  of  the  advertisement  in  the  Gazette  (J)  (1). 
^nen^^    rpj^  a(jvertisement  should  also  he  inserted  in  other  newspapers  in 
London,  and,  if  the  sale  is  in  the  country,  in  the  provincial  papers 
published  near  the  place  where  the  property  lies. 
Time  for  sale,       There  are  always  two  advertisements  :   in  the  first,  no  time  is 
how  fixed  (2).  appointeci  for  the  sale.     About  three  weeks  ot  a  month  after  the 
insertion  of  the  first  advertisement,  a  warrant  most  be  taken  out 
to  fix  a  time  for  the  sale,  which  most  be  served  on  the  solicitors 
Second,  or       °f  &M  the  parties.    The  warrant  being  attended,  the  Master,  with 
peremptory      the  approbation  of  all  parties,  will  fix  the  time;  and  the  second 
advertisement,  which  is  usually  called  iheperemptory  advertisement, 
stating  the  time,  must  then  be  prepared,  and  inserted  in  the  Ga- 
zette and  other  newspapers  (e). 
Distribution  of     By  a  general  order  of  the  Court,  dated  the  24th  of  March, 
printed  partic- 1814  ^  it  ^  OTjerejf  inat  the  solicitor  for  the  party  prosecuting 
any  decree  or  order  of  the  Court  for  a  sale,  shall  be  at  liberty,  in 
cases  in  which  the  Master  shall  think  fit,  to  print  and  disperse  as 
many  particulars  as  shall  be  thought  beneficial,  under  the  direction 
of  the  Master,  in  whose  office  such  sale  shall  be,  paying  6d.  per 
side  for  so  many  printed  copies  as  there  shall  have  been  actual 
bidders  at  the  sale,  and  no  more,  and  that  such  payments  shall  be 
allowed  the  solicitor  upon  the  taxation  of  his  costs  (g). 
Proceeding!  at      ^he  sa*e»  WDen  '*  takes  place  at  the  Public  Office,  in  South- 
sale  in  Lon-      hampton  Buildings,  should  be  attended  by  the  solicitor  for  the 
plaintiff,  and  is  conducted  in  the  following  manner :  —  The  Mas- 
ter's clerk  prepares  a  paper,  on  which  the  biddings  for  the  different 


don 


*« 


(d)  1  Sod*.  V.  &  P.  55;  2  Harr.  dole  of  fee*,  according  to  which,  be- 

ed.  Newl.  490  ;  vide  ante,  p.  1400.  sides  the  usual  fee  off/.  Is.  upon  ev- 

e)  1  Turn.  A,  V.  404 ;  1  Sugd.  V.  ery  advertisement,  a  lee  of  31.  in  ad- 

P.  56.  dition  to  the  reasonable   travelling 

(/)  Beames's  Ord.  483;  2  V.  &  expenses  of  the  Master's  clerk,  has 

B.  417.  been  appointed  to  be  paid  upon  every 

(g)  The  fees  to  the  Master's  clerk  peremptory    advertisement    for   the 

are  settled  byan  Order  of  the  23rd  of  sale  of  property,  to  be  repaid  if  the 

February,  1837,  containing  a  sche-  property  shall  not  be  ottered  for  sale. 

(1)  It  is  not  necessary  that  advertisements  of  the  sale  of  real  estate,  by 
a  sheriff  or  Master  in  Chancery,  should  be  signed  by  the  officer  with  bis  own 
proper  signature ;  whether  the  officer's  name  is  signed  to  the  advertisement 
by  himself,  or  printed  or  signed  by  another,  is  immaterial.  In  either  case 
it  is  a  virtual  signing  by  the  officer.    Coxe  v.  Halsted,  1  Green  Ch.  311. 

(2ft  A  reasonable  notice,  in  the  sale  of  lands  under  a  decree  of  Chancery, 
is  all  that  can  be  required,  and  such  sale  may  be  ordered  in  the  discretion  of 
the  Chancellor,  for  cash  or  on  credit    Damngton  v.  Borland,  3  Porter,  12. 

Where  the  sale  is  advertised  for  a  specified  day  between  the  hours  of  twthe 
and  five  o'clock  in  the  afternoon,  and  the  property  is  sold  in  pursuance  of  such 
advertisement,  the  sale  will  not  be  set  aside,  although  there  is  a  propriety 
and  convenience  in  specifying  a  particular  hour  between  twelve  ana  five 
o'clock  for  the  sale.    Coxe  v.  Halsted,  1  Green  Ch.  311. 
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lots  are  to  be  marked  (h)  (1).    This  generally  consists  of  a  copy     Advertise- 

of  the  particulars  of  sale,  with  spaces  between  each  lot  (i).    The  s^^^^^x 

lots   are  successively  put  up,  at  a  price  offered  by  any  person 

present,  such  person  signing  his  name  to  the  sum  which  he  offers, 

on  the  above  paper  (£).     Every  subsequent  bidder  must  also  sign 

his  name  to  the  sum  he  offers  (/),  until  no  person  will  advance  on 

the  last  bidder,  who  is  then  declared  the  purchaser,  unless  there 

has  been  a  reserved  bidding  fixed  by  the  Master,  in  which  case,  When  re- 

if  the  last  bidding  does  not  reach  the  reserved  bidding,  the  Mas-  E7been  fix'eo? 

ter's  clerk,  or  person  selling,  is  to  declare  that  the  lot  has  not  been 

sold,  but  has  been  bought  in  by  the  persons  interested  in  the 

estate. 

It  is  to  be  observed  that,  although  there  can  be  no  doubt  that  a  Party  to  the 
residuary  legatee,  or  a  tenant  for  life,  or  the  owner  of  a  reversion-  5aU8e  mu§t 
ary  interest,  may  become  a  purchaser  at  a  sale  under  the  order  of  der  to  war- 
the  Court  (in),  it  is  necessary,  if  he  be  a  party  to  the  record,  ™nt  his  bid- 
that  he  should  have  a  previous  order  to  warrant  his  being  admitted  J^\£  or   im" 
as  a  bidder  at  the  sale ;    and  the  Court  will  not  permit  a  party, 
having  such  an  order,  to  conduct  the  sale  (n). 

The  best  bidder  being  declared  the  purchaser  must,  in  addition  Best  bidder  to 
to  the  signature  of  his  name  after  his  bidding,  add  his  description  ^en5a^dthe 
and  place  of  abode.    If  he  buys  as  agent,  he  signs  A.  B.,  agent 
for  C.  D.,  of &c.  (p). 

The  same  process  is  gone  through  with  respect  to  all  the  other  Same  proceed- 
lots,  and  if  any  lots  are  not  sold,  they  must  be  again  advertised  ™**£ i0" 
for  sale  (q)  (2). 

If  the  sale  takes  place  in  the  country,  and  any  other  person  ZTT"w!ie,j'n 
than  the  Master's  clerk  is  appointed  to  sell,  the  person  so  appoint-  country,  and 
ed  must  proceed  in  the  same  manner  as  the  Master's  clerk ;  it  is  ty  auctioneer, 
necessary,  however,  that  he  should  verify  the  accuracy  of  the 

(A)  1  Turn.  &  V.  404.  10  Sim.  96. 

(*)  1  SugdV.  &P.56.  (n)  Domville  v.  Barrington,  2  Y. 

(A)  1  Turn.  &  V.  405.  &  C.  724,  Exch.  Rep.;    Sidney  v. 


(0  Ibid.  Ranger.  12  Sim.  118. 

(  m  )    Williams  v.  Attenborough,        (?)  2  Smith,  197,  3rd  ed. 

irn.  «fc  R.  76 ;  El  worthy  «.  Billing,        (?)  1  Turn.  &  V.  405. 


S)  See  next  note  below. 
)  It  is  the  duty  of  the  sheriff  to  sell  property  plainly  divided  in  separate 
parcels.    Penn  v.  Craig,  1  Green  Ch.  495 ;  if  the  property  is  so  situated 
that  it  will  probably  produce  more  by  that  mode  of  selling ;  or  where  a  part 
only  is  required  to  be  sold.    Mohawk  Bank  v.  At  water,  2  Paige,  54. 

But  the  sale  of  several  parcels  together  does  not  render  the  sale  void,  but 
only  voidable ;  and  after  a  great  lapse  of  time,  the  sale  will  not  be  disturbed. 
Mohawk  Bank  v.  Atwater,  2  Paige,  54 ;  Penn  v.  Craig,  1  Green  Ch.  495. 
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In  London,  proceedings  by  affidavit  This  affidavit  is  prepared  by  the  Has- 
AffidlwtTf^  ters  clerk9  and  generally  states  that  the  deponent  proceeded  to 
auctioneer  will  sell  the  estate,  according  to  the  printed  particulars  and  conditions 


be  required. 


Deposit  not 
usual. 


&cii#,  where 
timber  is  sold 
separate  from 
the  estate. 


of  sale  thereof,  settled  and  allowed  by  the  Master,  and  specifies 
where  and  when  the  sale  took  place;  and  that  he  has  annexed  a 
schedule,  containing  a  full  and  true  account  of  all  and  every  sum 
and  sums  of  money  which  was  or  were  bid  for  the  said  lots  res- 
pectively, and  also  the  names  of  all  and  every  the  persons  and 
person  who  attended  at  the  said  sale,  and  bid  for  the  lots  respect- 
ively (this  schedule  is,  generally,  the  original  paper  upon  which 
the  biddings  taken  at  the  sale  were  put  down,  and  signed  by  the 
bidders) ;  and  he  further  swears  that  the  respective  sums  lastly 
set  down  as  being  the  highest  bidding  for  the  said  lots,  were  the 
highest  and  largest  Bums  that  were  offered  and  bid  for  the  same 
respectively  at  the  said  sale,  and  verifies  the  handwriting  of  the 
highest  bidder  to  each  lot,  and  that  the  whole  of  the  sale  was  con- 
ducted by  him,  the  deponent,  in  a  fair,  open,  and  candid  man- 
ner, &c.  (r). 

It  is  not  usual,  in  sales  of  estates  under  the  decrees  of  the  Court, 
to  require  the  purchaser  to  make  any  deposit  (s).  It  is,  however, 
sometimes  done ;  and  it  seems  that,  in  cases  where  timber  upon 
an  estate  is  sold  separately  from  the  estate  itself,  the  practice  is  to 
require  a  deposit ;  the  conditions  of  a  sale  usually  providing,  that 
the  purchaser  of  each  lot  shall  sign  an  agreement  for  the  perform- 
ance of  the  conditions,  and  pay  one  third  of  the  amount  of  the  pur- 
chase-money, (or  a  certain  per  centage  upon  its  amount,)  in  cash 
or  Bank  of  England  notes,  at  the  time  of  the  sale,  to  the  person 
appointed  to  sell  (t).  Where  such  a  direction  occurs,  or  where 
from  any  other  circumstance  the  person  employed  to  sell  any 
property,  not  being  the  Master's  clerk,  under  the  direction  of  the 
Master,  is  to  receive  money  either  in  shape  of  deposit  or  other- 
wise, on  account  of  the  purchase-money,  he  will  be  required  to 
give  security,  or  enter  into  recognizances,  to  be  approved  by  the 
Master,  that  he  will  duly  pay  the  same  into  the  Bank,  in  the  name 
and  with  the  privity  of  the  Accountant-general  (1). 


(r)  2  Smith,  199, 3rd  ed. 
(*)  Ibid.  900. 


(t)  Ibid.  240. 


(1) 


the 


L)  On  a  Master's  sale,  which  reserves  to  the  Master  a  right  to  < 
biddings  open  until  the  deposit  is  paid,  no  sale  can  be  enforced  wl 


consider 
here  the 


purchaser  refuses  to  pay  the  deposit  or  sign  an  acknowledgment ;  and  no 
order  for  a  resale  is  necessary — the  Master  will  go  on  as  if  no  sale  had 
taken  place.    Hewlett  ».  Davis,  3  Edw.  338. 
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In  a  case  mentioned  by  Mr.  Smith  («),  where  the  sale  was  of      Deposit. 
the  materials  of  the  old  mansion-house,  —  upon  the  Master's  mak-  uJJ0^avgd^0f 
ing  a  report  approving  the  person  to  sell,  an  order  appears  to  have  materials  of 
been  made  that  such  person  should  be  at  liberty  to  receive  the  man8I0Q 
purchase-money  for  the  lots  comprising  the  materials  of  the  man- 
sion, and  that  he  should  pay  the  same,  from  time  to  time,  into  the 
bank,  in  the  name  and  with  the  privity,  &c,  the  amount  of  such 
payments  to  be  verified  by  his  affidavit. 

It  may  be  mentioned  here,  that  where  timber  is  sold  under  the  Proceeding 
direction  of  the  Court,  the  conditions  of  sale,  besides  providing  ^    Kaaemon- 
that  the  purchaser  of  each  lot  shall  sign  an  agreement  for  the  per-  ey  on  sale  of 
formance  of  the  conditions,  and  pay  one  third  of  the  amount  of t,mber- 
the  purchase-money,  in  cash  or  Bank  of  England  notes,  at  the 
sale,  generally  stipulates  that  he  shall  give  to  the  person  appointed 
to  sell,  bills  drawn  upon  and  accepted  by  some  other  person  or 
persons,  for  the  remainder  of  the  purchase-money,  such  bills  to  be 
approved  of  by  the  auctioneer,  and  made  payable  in  London,  at 
particular  times  in  the  conditions  of  sale  expressed,  and  that  no 
purchaser  shall  be  permitted  to  enter  or  cut  timber  until  such  bills 
are  given  (x).    These  conditions,  however,  vary  according  to  the 
custom  of  the  particular  part  of  the  country  in  which  the  estate, 
where  the  timber  is  growing,  is  situated ;  and,  in  some  cases,  in- 
stead of  the  above  condition,  it  is  provided  that  the  purchaser, 
after  making  a  deposit  of  10/.  per  cent,  upon  the  amount  of  his 
purchase-money,  shall,  within  a  month,  give  security,  to  be  ap- 
proved by  the  Master,  or  enter  into  recognizances  for  the  payment 
of  the  remainder  (y). 

If  the  conditions  are  framed  in  this  manner,  the  highest  bidder  Agreement  for 
of  each  lot  signs  an  agreement,  at  the  foot  of  the  particulars  of  ^Jj^Jj-11" 
sale,  whereby  he  agrees  to  become  the  purchaser  of  the  lot,  sub- 
ject to  the  conditions;  he  then  pays  the  deposit,  and  gives  a  bond, 
or  enters  into  recognizances  for  payment  of  the  residue,  such 
bond  or  recognizances  having  been  previously  settled  by  the 
Master  (z).  With  reference  to  this  part  of  the  subject,  it  may  be 
stated,  that  where  timber  had  been  sold  under  such  conditions  as 
those  above  stated,  the  purchasers  were  discharged  from  that  part 
of  them  which  required  them  to  enter  into  recognizances,  on  pay- 
ing the  remainder  of  the  purchase-money  to  the  receiver  in  the 
cause,  deducting  a  discount  of  five  per  cent,  from  the  day  of  pay- 
ment to  the  time  the  purchase-money  was  to  be  paid  in  (a). 

(«)  Foamier  v.  Dachess  of  Kent,  (z)  Vide  Sitwell  v.  Sitwell,  4  Mad. 

V.  C.  19th  July,  1827,  2  Smith,  218.  183. 

(z)  2  Smith,  204, 3rd  ed.  (a)  Vide  Sitwell  v.  Sitwell,  4  Mad. 

(y)  Ibid.  243  183. 

122  , 
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Method  oi 
Completing. 

Contract  not 
complete  tUl 
report  con- 
firmed. 


Method  of 
completing 
contract. 
by  pur- 
chaser. 
Older  to  con- 
firm report 


Service  of 


How  made 
absolute. 


Not  after 
notice. 


In  ordinary  sales  by  auction,  or  by  private  agreement,  the  con- 
tract is  complete  when  the  agreement  is  signed ;  but  a  different 
rule  prevails  in  sales  before  a  Master ;  in  such  cases,  the  purchas- 
er is  not  considered  as  entitled  to  the  benefit  of  his  contract  till 
the  Master's  report  of  the  purchaser's  bidding  is  absolutely 
confirmed  (*). 

In  order  to  obtain  the  benefit  of  his  contract,  therefore,  the 
purchaser  must  first  procure,  at  bis  own  expense,  a  report 
from  the  Master  of  his  being  the  best  bidder  for  the  lot  be 
has  purchased  (c). 

After  the  report  has  been  filed,  and  an  office  copy  taken  by  the 
purchaser,  he  must,  at  his  own  expense,  apply  to  the  Court,  by 
motion,  that  the  purchase  may  be  confirmed  (d).  This  motion 
requires  no  previous  notice  («),  and  the  order  made  upon  it  wifl 
be  that  the  purchase  may  be  confirmed  nisi,  i.  e.,  unless  cause  is 
shown  against  it  within  eight  days  after  service  of  the  order  (/). 
The  purchaser  must,  at  his  own  expense,  procure  an  office  copy 
of  this  order  from  the  Registrar,  and  he  may  serve  it  on  the  so- 
licitors for  ail  the  parties  in  the  cause  (g).  If  no  came  is  shown 
within  the  eight  days,  the  purchaser  must,  at  his  own  expense, 
apply  to  the  Court  to  confirm  the  order  absolutely,  which  wtfl  be 
ordered  of  course  on  the  production  of  an  affidavit  of  the  service 
of  the  order  nisi,  and  a  certificate  of  no  cause  having  been  shown. 
This  certificate  must  bear  date  on  the  day  of  the  application  (A), 
and  is  obtained  from  the  Registrar  by  application  to  the  altering 
clerk  and  leaving  the  order  nisi  the  day  before  (»)*  Notice  of 
this  application  need  not  be  given,  and  it  may  be  made  on  any 
day  of  the  Court  sitting,  whether  in  term  time  or  vacation  (£). 
But  if  the  purchaser  be  served  with  notice  ef  a  motion  to  open 
the  biddings,  he  cannot  proceed  to  confirm  hie  report  absolutely  (I). 

It  may  be  observed  here,  that  if  the  purchaser,  after  he  hen 
obtained  his  order  nisi,  neglects  to  confirm  it,  the  vendor  may 
move  to  make  it  absolute  without  obtaining  a  new  order  nan  («•). 


(6)  1  Smdg.  V.  &P.58;  and  sea 
Vesey  v.  Elworthy,  3  Dr.  &  W.  74. 

(e)  Ibid.  59. 

(d)  It  may  also  be  done  by  petition 
of  comae  at  the  Rolls,  21st  Ord.  1828. 
Each  purchaser  most  obtain  an  order 
to  confirm  ass  own  purchase.  If  he 
has  purchased  more  than  one  lot,  they 
must  all  be  included  in  the  same  or- 
der ;  but  two  ox  mote  purchasers  of 
one  lot  must  join  in  the  application; 
vide  Darhiaa.  Marye,  1  Aast.28. 

(a)  1  Sugd.  V.  &  P.  59. 


(/)Ibid. 

U)  21st  Order,  1828. 

(X)  1  Turn.  A  V.405;  and  vide 
ante*  p>  1363*  m.</). 

(t)  lSugd.  V.&P.59. 

(k)  Lord  Harborough  ».  Wartaa- 
by,  I  Ph.  364, 

(0  lSugd.  V.  &P.50;  VanaLt- 
tart  v.  Collier,  2  S.  &  S.  608. 

(••)  Chtttingwoxth  •.  Cfcilfing- 
wortfa,  1  8i»x  991  ;  Lidnettt*  » 
Smith,  5  fikav.  377. 
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If  the  purchaser  has  not  obtained  an  order  nisi,  the  Tendor  may     Method  of 
move  for  and  obtain  one ;  and  it  seems  that,  by  consent,  the  order  y^JH^^J^, 
to  confirm  the  report  may  be  made  absolute  in  the  first  instance ;  of  motion  to 
but  this  practice  is  irregular,  as  it  precludes  the  opportunity  given  ^J^JjJJJJ" 
by  the  eight  days  in  the  order  nisi  to  open  the  biddings  (»).  absolute  by 

The  bidder  not  being  considered  as  the  purchaser  until  the  vendor» 
report  is  confirmed,  is  not  liable  to  any  loss  by  fire,  or  otherwise,  consent  with- 
which  may  happen  to  the  estate  in  the  interim  (o) :  nor  is  he  until  °**  ?****  **■•• 
the  confirmation  of  the  report  compellable  to  complete  his  pur-  aDie  to  loss  till 
chase  (p).  a^er  confirma- 

When  the  report  has  been  absolutely  confirmed,  the  purchaser  Reference  to 
is   entitled  to  a  conveyance,  on  payment  of  the  purchase-money,  Master  to  in- 
and  may,  after  giving  notice  of  his  intention,  apply  to  the  Court  j^™  mt0 
for  leave  to  pay  his  purchase  money  into  the  bank,  and  to  be  let 
into  the  possession  of  the  estate ;  but  this  application  should,  of 
course,  not  be  made  until  the  title  be  approved  of  (q).      For  this 
purpose  the  solicitor  for  the  purchaser,  before  he  suffers  his  client 
to  part  with  his  purchase  money,  usually  applies  to  the  plaintiff's 
solicitor  for  an  abstract  of  the  title  to  the  lots  purchased  (r), 
which  he  may  be  compelled  to  deliver  by  order  as  before  pointed, 
out  (s) ;   and  if,  upon  looking  into  the  abstract,  he  finds  any  ob* 
jections  to  it  which  cannot  be  disposed  of  oat  of  Court  he  must 
procure  an  order  to  refer  it  to  the  Master  to  look  into  the  title, 
when  such  proceedings  may  be  adopted  as  have  been  already 
pointed  out  (f ).     The  purchaser  will  be  entitled  to  the  costs  of 
this  reference,  even  though  the  Master  reports  in  favor  of  the  Costs  of  refor- 
title  (*).     If  the  tide  prove  bad,  the  purchaser  will  be  entitled  to  Sff^jf*1* 
be  discharged  on  motion,  and  will  be  paid  the  costs  of  the  refer- 
ence out  of  any  fund  in  Court,  to  the  credit  of  the  cause  (z).    If 

there  is  no  fond  in  Court,  the  costs  of  the  purchaser  will  be  or* where 

dered  to  be  paid  by  the  plaintiff,  without  reference  to  the  question  bad* 
how  such  costs  ultimately  are  to  be  satisfied  (y). 

In  sales  under  a  decree,  the  purchaser  should  not  only  satisfy 
himself  that  the  title  to  the  property  sold  is  good,  but  he  should 
ascertain  that  the  sale  has  been  made  according  to  the  decree ; 
for  it  is  a  settled  maxim  of  equity,  that  persons  purchasing  under 

(n)  1  Tarn.  &  V.  406.  (0  Ibid. 

(o)  1  Sugd.  V.  &  P.  60;  ex  parte  («)  Fielder  v.  fligginton,  3  V.  & 

Minor,  11  Yes.  559 ;  and  vide  1 3  Ves.  B.  149. 

518 ;  1  J.  &.  W.  639.  (z)  Reynolds  v.  Blake,  2  S.  &  S. 

(p)  Anon.  2  Ves.  J.  335.  117. 

q)  1  Sugd.  V.  &P.  61.  (y)  Smith  v.  Nelson,  2  8.  &  S. 

>)  1  TuSL  &V.  414.  W 


t)  Ante,  p.  1413. 
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Method  of     a  decree  of  the  Court,  are  bound  to  see  that  the  sale  is  made 

°j[[|'*°*   according  to  the  decree  (z) :  and  if  the  Master  has  sold  Greenacre 

Purchaser        when  he  ought  to  have  sold  Blackacre,  it  is  a  good  ground  of 

must  see  that    objection  (a).      It  is  also  the  business  of  a  purchaser  to  see  that 

■ale  it  accord-       <*  \   /  r 

ing  to  decree,   all  the  persons  who  are  necessary  to  convey  are  before  the  Court, 

for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit  does  not 
protect,  he  must  abide  the  consequence  (b).  A  purchaser,  how- 
ever, will  not  be  affected  by  error  in  the  decree ;  e.  g.  such  as  not 
giving  an  infant  a  day  to  show  cause,  in  cases  in  which  a  d*y 
ought  to  be  given  (c),  or  decreeing  a  sale  of  lands  to  satisfy  judg- 
ment debts,  without  an  account  of  personal  estate  (d)  (1).  But 
where  there  is  an  error  in  the  decree,  such  as  omitting  to  direct 
an  inquiry  whether  the  testator  was  a  trader  within  the  meaning 
of  the  bankrupt  Laws,  the  Court  will  not  compel  a  purchaser  to 
take  an  estate  sold  under  it,  even  though  the  parties  are  proceed- 
ing 4o  rectify  the  error  (e). 
Notice  that  If  the  title  is  satisfactory,  notice  of  motion  that  the  purchaser 

P™^*"**  ****  may  be  at  liberty  to  pay  in  his  purchase-money  into  the  bank,  must 
pxy  in  pur-  be  served  upon  the  solicitor  for  the  plaintiff.  When  the  purchaser 
chase  money.  i8  liable  to  interest,  the  motion  usually  extends  to  the  payment  of 
interest,  from  the  time  at  which  his  liability  to  interest  commenced 
to  the  day  of  payment  into  Court,  "  to  be  verified  by  affidavit" 
Role  as  to  With  respect  to  the  time  from  which  a  party  is  entitled  to  pos- 

possession  and  session  of  the  thing  purchased,  and  liable  to  interest  on  his  pur- 
in      s  chase-money,  it  may  be  mentioned,  that  the  rule  of  Court  in  the 

in  fee        case  of  the  purchase  of  a  fee  simple  estate,  is  to  give  the  profits 

simple  estates.  ftom  the  quarter  day  preceding  the  payment  of  the  purchase- 
money  (/),  and  that,  in  conformity  with  this  rule,  the  notice  of 
motion  for  payment  of  the  purchase-money  generally  prays  that 
the  purchaser  may  be  let  into  the  possession  or  into  the  receipt  of 

In  collieries      the  rents  and  profits  of  the  estate  from  that  time  (g).    The  rule 
*and  mines. 

(s)  Colclough  v.  Steram,  3  Bligb,  Johnes,  9  Yes.  37 ;  Curtis  ».  Price, 

181, 186.  12  Yes.  69 ;  Burke  r.  Croahie,  1  B. 

(a)  Lntwych  v.  Winford,  1  Bro.  &  B.  489 ;  Lightburne  v.  Swift,  2  B. 

C.  C.  251.  &  B.  207 ;  Baker  v.  Morgan,  2  Dow. 

(•)  Colclough  9.  Sterum,  nbisu-  526;  MuUins ».  Townahend,  iDow. 

pra ;  and  vide  Hamilton  v.  Hough-  &  Clark,  430. 

ton,  2  Bl.  169 ;  Gifiard  v.  Hort,  1  (e)  Lechmere  v.  Brasier,  2  Jae.  6l 

Sen.  A  Lef.  386 ;  Bennett ».  Hamill,  W.  287 ;  and  see  Calvert  v.  Godfrey, 

2  Sen.  <fe  Lef.  566.  6  Beay.  97. 

(c)  Ante,  p.  206.  (/)  Anson  «.  Towgood,  1  J.  da 

(d)  Bennett  v.  Hamill,  2  Sen.  db  W.  637. 

Lef.   566 ;    Tide   etiam,   Lloyd   v.        (g)  Hand,  145. 

(1)  A  purchaser  at  a  Chancery  sale' is  not  answerable  for  any  disposition 
which  the  Court  may  make  of  the  purchase  money.  Brown  v.  Wallace,  4 
GUI  A  John.  479. 


1 
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above  stated,  however,  does  not  apply  to  collieries  and  mines,     Method  of 
there  being  no  such  thing  as  quarter  days  in  concerns  of  that  vJ^^-^J^ 
description ;  the  purchaser  of  such  property  is,  therefore,  only 
entitled  to  the  profits  from  the  commencement  of  the  month  in 
which  he  purchased,  he  paying  his  purchase-money  in  the  course 
of  that  month  (h). 

It  is  to  be  observed,  that  a  purchaser  of  a  freehold  estate  is  not  When  par- 
entitled  to  the  rents  for  a  period  beyond  the  quarter  day  preced-  Uedto  rents. 
ing  the  payment  of  his  money,  merely  because  he  has  been  ready 
to  complete  his  purchase,  and  has  had  his  money  lying  dead  in  his 
banker's  hands  ;  for  he  might  have  moved  to  pay  the  money  into 
Court  without  prejudice,  &c,  when  it  would  have  been  laid  out ; 
and  this,  if  done  by  special  application,  would  not  have  been  an 
acceptance  of  the  title  (•)  (1). 

If  a  purchaser  gets  into  possession  of  the  estate  without  the  Where  pur- 
SMction  of  the  Court,  he  will  be  compelled  to  pay  the  money  into  possession 
Court,  although  he  entered  with  the  permission  of  the  parties  in  without  order, 
the  cause,  the  Court  only  can  give  such  permission  (A). 

If  a  resale  is  directed,  the  purchaser  is  entitled  to  the  rents  and  Upon  a  resale, 
profits  from  the  quarter  day  previous  to  the  resale,  and  not  from 
that  preceding  the  original  sale  (/). 

A  purchaser  of  a  reversionary  interest  will  be  ordered  to  pay in  cues 

interest  on  his  purchase-money  from  the  time  of  his  purchase  (m).  ^."JSJJJ?" 

In  the  case  of  a  sale  of  a  life  interest  in  the  dividends  of  stock of  life 

in  the  public  funds,  the  purchaser  is  liable  to  interest,  from  the  j.nteJ?8ts  in 
time  of  the  contract,  and  is  entitled  to  the  next  dividend  which 
becomes  due  after  the  sale,  even  if  it  be  on  the  day  next  after  that 
of  the  sale  (n).  In  the  sale  of  an  annuity,  secured  by  deed  and  " — °*  •"»»*■ 
payable  quarterly,  a  different  rule  appears  to  prevail ;  there  the 
purchaser  is  considered  as  entitled  to  the  annuity  from  the  confir- 
mation of  the  report,  he  paying  interest  from  the  first  day  on  which 
the  report  might  have  been  confirmed  (o). 

(A)  1  Sugden,  v\  &  P.  62 ;  Wren  (k)  1  Sugd.  V.  &  P.  62. 

v.  Kirton,  8  Ves.  502;  Williams  v.  (£)  2  Smith,  232,  3rd  ed. 

Attenborough,  1T.&R.  70.  (m)   Trefusis  v.  Lord  Clinton,  2 

(i)  Barker  v.  Harper,  Cooper,  32.  Sim.  359. 

Such  an  order  appears  to  have  been  (*)  Anson  v.  Towgood,  1  J.  &  W. 

made  by  the  V.  C.  of  England ;  Man-  637. 

rice  v.  Wainwright,  7  Nov.  1833,  (o)  Twigg  v.  Rfield,  13  Ves.  517 ; 

vide  2  Smith,  209,  3rd  ed. ;  bat  see  vide  Jackson  v.  Lever.  3  Bro.  C.  C. 

Hutton  v.  Mansell,  2  Beav.  260.  605. 

(1)  Immediate  possession  will  not  be  ordered  where  it  will  be  attended 
with  the  loss  of  the  then  growing  crop.  Chapline  v.  Chapline,  1  Bland, 
964  ;  Wright  v.  Wright,  1  Bland,  365 ;  Taylor  v.  Colegate,  ib.  365;  Dorsey 
t>.  Campbell,  ib.  365.  *    '  ' 
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Method  of 
Completing. 

At  to  paying 
off  incumbran- 
ce* oat  of  par- 
chase  money. 


Two  purcha- 
sers of  one  lot 
mast  join  in 
motion  to  pay 
purchase  mon- 
ey. 

Vendor  only 
entitled  to  ap- 
pear on  mo- 
tion. 


Application 
that  the  money 
may  be  laid 
out. 


Order  that 
money  be  not 
paid  oat  with- 
out notice  to 
purchaser. 


Effect  of. 


If  the  estate  is  subject  to  an  incumbrance,  which  appears  upon 
the  report,  the  purchaser,  instead  of  the  usual  notice  of  motion, 
should  apply  to  the  Court  for  leare  to  pay  off  the  charge,  and  to 
pay  the  residue  of  the  purchase-money  into  the  bank,  &c.  (  p). 
This,  however,  can  only  be  done  where  the  incumbrance  appears 
on  the  Master's  report ;  where  this  is  not  the  case,  and  any  of  the 
parties  refuse,  or  are  incompetent  to  consent,  a  purchaser  cannot 
apply  any  part  of  his  purchase-money  in  discharge  of  the  incum- 
brance, though,  perhaps,  if  the  parties  be  all  competent  to  coo- 
sent  and  do  consent,  it  may  be  done  (q). 

Where  two  or  more  persons  purchase  one  lot,  the  money  must 
be  paid  altogether ;  the  Court  will  not  allow  them  to  pay  their  pro- 
portions separately,  on  account  of  the  confusion  which  might  en- 
sue (r). 

Only  the  plaintiff's  solicitor,  who,  as  we  have  seen,  acts  for  all 
the  parties,  is  entitled  to  appear  on  the  motion  to  pay  in  the  pur- 
chase money,  and  he  must  take  care  that  the  amount  of  the  pur- 
chase money  to  be  paid  in,  and  the  time  when  possession  is  sought, 
are  correctly  stated.  He  should  also  ask  that  any  interest  or  oth- 
er money  which  the  purchaser  ought  to  pay,  but  which  is  not 
specified  in  the  notice  of  motion,  should  be  included  in  the  order 
(s).  He  may  also  ask  that  the  money,  when  paid  in,  may  be  laid 
out  in  the  purchase  of  stock  in  the  public  funds,  and  accumulated, 
though  if  such  a  direction  is  omitted,  it  may  be  made  the  subject 
of  a  separate  order. 

It  is  generally  the  practice,  where  the  purchaser  applies  to  pay 
in  his  purchase-money,  to  ask,  on  his  behalf,  that  it  may  not  be 
paid  out  again  without  notice  to  him.  The  object  of  this  is,  to 
give  him  a  lien  upon  the  purchase-money,  till  possession  has  been 
delivered,  and  the  conveyance  has  been  completed ;  but  the  Court 
will  not  impound  the  money,  upon  an  objection  from  the  purchas- 
er, grounded  on  notice  of  an  adverse  claim.  If  evicted,  he  must 
resort  to  the  covenants  in  his  conveyance  (r) ;  nor  will  the  Court 
prevent  the  distribution  of  the  purchase-money  because  the  heir 
is  an  infant,  or  retain  any  part  of  it  to  answer  the  expense  of  a 
fine,  which  would  become  payable  upon  his  coming  of  age  («). 

When  a  "  stop  order,"  to  the  effect  above  stated,  has  been  made, 
the  purchase-money  cannot  be  distributed  without  the  consent  of 


,  (p)  1  Soyd.  V.  &  P.  61.  As  to 
costs  in  such  a  case,  see  Hepworth  v. 
Heslop,  3  Hare,  485. 

(q)  1  Sugd.  V.  &  P.  61 ; 
Btretton,  1  Ves.  J.  266. 


Darkin  v.  Mam,  1  AnsL  22. 
b)  Vide  2  Smith,  206,  3rd  ed. 
(0  Thomas  «.  Powell,  2  Cox,  334. 
v.        («)  Morris  v.  Clarkson,  3  Swmnst 
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the  purchaser  given  in  Court,  or  serving  him  with  a  copy  of  the     Method  of 
order  for  setting  down  the  cause  for  further  directions,  or  of  the  ^J^l^^y 
petition  for  the  distribution  of  the  fund,  and  producing  an  affida- 
vit of  such  service  at  the  hearing  of  the  cause  or  of  the  petition. 

Under  the  13th  and  15th  of  the  Orders  of  August  1841,  a  pur-  How  pnrcha- 
chaser  is  now  enabled  to  enforce  the  order  for  letting  him  intopos-  J^^JJr  for 
session  by  the  ordinary  process  of  contempt,  and  by  the  writ  of  letting 
assistance  (z).  him  into  pot- 

Before  these  Orders  issued,  inasmuch  as  a  purchaser  not  a  par- 
ty to  the  cause  had  not  the  use  of  the  same  writs  as  the  plaintiff,  a 
practice  prevailed,  in  some  cases,  of  allowing  the  purchaser  to 
move  that  the  plaintiff  might  procure  possession  to  be  delivered 
up  within  a  given  time,  and  that  the  costs  of  the  application 
might  be  paid  out  of  the  estate  (y). 

The    purchaser,  upon    payment  of  his  purchase-money  into  Conveyance, 
Court,  is  entitled  to  a  conveyance  of  the  estate,  and  it  is  incum-         prepare  . 
bent  on  his  solicitor  to  prepare  the  draft  of  the  conveyance,  and 
to  tender  it  to  the  vendor's  solicitor  for  his  approbation  (z).     If 
objections  are  made  to  the  draft  which  the  solicitors  cannot  decide, 
and  neither  the  decree  nor  the  order  for  paying  in  the  purchase- 
money  authorize  the  Master  to  settle  the  conveyance,  an  order  of  Reference  to 
reference  to  the  Master  to  settle  the  conveyance,  with  the  usual  ^f^SS  to 
directions  for  the  production  of  the  title  deeds,  &c.  (a),  must  be 
obtained  and  served,  and,  with  the  draft  of  the  conveyance,  must 
be  left  at  the  Master's  office,  when  the  course  already  pointed  out, 
with  respect  to  the  settlement  of  conveyances  by  the  Master,  will 
be  pursued  (6). 

The  conveyance  having  been  settled  and  engrossed,  must  be  Execution  of, 
executed  by  the  parties ;  and  if  any  party  refuses,  an  application    ow  en  orce 
should  be  made  by  the  purchaser  to  the  Court  for  an  order  that  he 
may  execute  it  (c). 

The  conveyance  being  executed,  the  purchaser  is  entitled  to  Delivery  ap  of 
have  the  title  deeds  relating  to  the  estate  delivered  up  to  him.     A  title-deed>- 
direction  for  the  delivery  of  them  frequently  forms  part  of  the  or- 
der for  payment  of  the  purchase-money  into  Court ;  if  it  does  not, 
and  the  documents  are  in  the  Master's  office,  an  order,  that  they 
may  be  delivered  to  him,  may  be  obtained  by  the  purchaser  up- 
on motion  (d).     Where  there  are  several  lots,  and  the  purchaser  Form  of  order, 
has  not  bought  them  all,  the  form  of  the  order  generally  is,  "  that 

(at)  See  ante,  pp.  1881, 1277.  (b)  Ante,  p.  1444-5. 

(y)  StUwell  v.  Millenh,  4  M.  &  C.  (c)  Sitwell  v.  Millerah,  4  M.  &  C. 

581.  581 ;  and  15th  Order  of  Auguat,  1841. 

(*)  1  Turn.  &  V.  481.  (<J)  Hand,  154. 
(a)  Ante,  p.  1360. 
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Method  of 
Knlbreinf. 


General  rale 
as  to  title- 
deeds. 


such  of  the  title  deeds,  &c.,  as  relate  solely  to  the  lot  purchased, 
and  also  such  as  relate  to  the  same  jointly  with  other  lots  of  less 
▼aloe,  be  delivered  to  the  purchaser,  or  to  whom  he  shall  appoint, 
he  submitting  to  produce  such  last-mentioned  deeds  and  writings, 
on  necessary  occasions,  and  to  enter  into  a  covenant  fiir  that  pur- 
pose, and  to  gire  attested  copies  thereof,  when  required,  at  the 
expense  of  the  party  requiring  the  same;  but  as  to  such  title  deeds, 
as  relate  to  the  estate  purchased  jointly  with  other  estates  of 
greater  value,  he  » to  have  attested  copies  thereof  at  the  expense 
of  the  estate ;  and  the  persons  entitled  to  such  estates  of  greater 
value,  are  to  execute  to  him  die  like  covenants,  to  produce  such 
deeds  and  writings,  on  necessary  occasions ;  and  in  case  any  dis- 
pute shall  arise  between  the  parties  touching  the  copies  of  any 
particular  deeds,  the  said  Master  is  to  settle  the  same  "  («). 

One  order  may  embrace  the  delivery  of  all  the  deeds  to  the  pur- 
chasers of  the  several  lots. 

It  may  be  mentioned  here,  that  the  rule  laid  down  in  the  above 
order  (which  was  settled  by  Lord  Hardwicke)  is  the  rale  generally 
adopted  by  the  Court  with  regard  to  the  right  to  the  title  deeds  of 
an  estate  sold  by  order  of  the  Court  In  Kinnard  o.  Christie  (x). 
Lord  Eldon  determined,  that  the  purchaser  of  the  largest  lot  is 
to  have  the  title  deeds,  and  not  the  purchaser  of  several  lots,  al- 
though such  several  lots  together  were  larger  than  the  largest 
single  lot 


Method  of  en-      We  have  hitherto  discussed  the  course  of  proceeding  to 
to[ct^CbebUf  P^ete  *  **^e*  •*  "PpKcthfe  *°  those  cases  only  in  which  the  pur- 
of  vendor.       chaser  is  desirous  and  willing  to  complete  it  himself    It  stay, 
however,  happen,  that  after  he  has  been  purchaser  of  a  lot,  he  be- 
comes unwilling  to  complete  his  purchase —  in  that  case  it  is  for 
the  vendor,  or  rather  for  the  solicitor  of  the  plaintiff,  who,  as  we 
have  seen  (t/),  is  the  person  who  acts  on  behalf  of  all  parties,  to 
.take  the  necessary  steps  to  compel  him  (1). 
Report  matt         The  rale,  that  the  Master's  report  of  a  purchase  avast  be  abso- 
be  fint  coa-      lately  confirmed  before  the  contract  can  be  < 


(«)  Bead,  152.  211, Med. 

(x)  March,  1809;  cited  9  Smith,        (y)  Ante,  p.  1447. 


(1)  Wbeie  a  peraoa  imnaMi  *  ami  haw  i  aader  a  iwim  of  the  Coast  of 
Jhoncery,  be  sobsaif  fciaw  If  to  the  jurisdiction  of  the  Covrt,  in  that  sent, 
as  to  all  matters  connected  with  each  sale,  or  relating  to  ham  in  the  charac- 


ter of  purchaser . 


a.  Ren,  9  Paige,  339. 
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applies  equally  to  cases  in  which  it  is  sought  to  compel  a  pur-     Method  of 
chaser  to  complete  his  purchase,  as  where  it  sought  to  enforce  .  ^^TC^fr 
the  contract  against  the  vendor  (z).    As  a  preliminary  step,  there- 
fore, towards  enforcing  the  completion  of  the  contract,  it  is  ne- 
cessary to  have  the  report  confirmed  (a).    This  may  be  done,  by 
the  plaintiff's  solicitor  obtaining  the  report  from  the  Master's  Of- 
fice, and  procuring  the  usual  order  nisi,  that  the  report  may  be 
confirmed  within  a  limited  time,  unless  cause  is  shown  to  the  con- 
trary (6),  and  serving  it  upon  the  purchaser  in  person,  as  well  as 
upon  the  solicitors  of  the  other  parties  to  the  suit.    If  no  cause 
is  shown,  then  he  must  proceed  to  have  the  report  confirmed,  ab- 
solutely, in  the  manner  before  pointed  out  (c).    Where  the  pur-    • 
chaser  has  already  obtained  an  order  nisi,  the  plaintiff  may,  as  we 
have  seen,  proceed  to  confirm  it,  absolutely,  without  a  fresh  order 
nisi  (d). 

Having  confirmed  the  Report  of  the  Master,  an  important  con-  Discharge  of 
sideration  arises,  viz.  whether  the  purchaser  is  in  a  situation  to  j^chaMr nt 
complete  his  contract ;  for  if  he  is  not  a  responsible  person,  it  will 
be  better  that  the  matter  should  stop  here  than  that  any  further 
expense  should  be  incurred.  If,  therefore,  it  should  appear  that 
the  purchaser  is  unable  to  perform  his  contract,  a  motion  may  be 
made  to  discharge  him  from  his  bidding,  and  that  the  estate  may 
be  resold  with  the  approbation  of  the  Master  (e).  An  order  may 
be  made  upon  this  motion,  with  the  purchaser's  consent  (f) ;  but 
if  he  does  not  consent,  notice  of  it  should  be  served  on  the  pur- 
chaser, and  it  should  be  supported  by  an  affidavit  of  the  facts  upon 
which  it  is  considered  right  to  make  it  (1). 

According,  however,  to  the  present  practice,  a  more  complete  Remedy 
remedy  is  afforded  against  a  purchaser  refusing  without  cause  to  Jjjj^  reft?-"" 
fulfil  his  contract,  for  the  plaintiff  may  obtain  an  order  for  the  es-  sing  to  fulfil 
tate  to  be  resold,  and  for  the  purchaser  to  pay  as  well  the  expenses  *"■  contract- 
arising  from  the  non-completion  of  the  purchase,  the  application 
and  the  re-sale,  as  also  any  deficiency  in  price  arising  upon  the 
second  sale  (2).    This  order  was  made  by  Lord  Cottenham  in 

(z)  Anon.  2  Vet.  jun.  336.  (e)  Hodder  v.  Ruffin,  1  V.  &  B. 

(a)  Ibid.  644 ;  1  Bug.  V.  &  P.  60;  Cunning- 

(6)  Ante,  p.  1464.  ham  v.  Williams,  2  Anst.  344. 

(c)  Ibid.  (f)  Hand,  163. 

(d)  Ante,  p.  1464. 

(1)  See  2  Smith  Ch.  Pr.  (2nd  Am.  ed.)  204,  note  (a),  174,  note  (a) ;  Deaver 
v.  Reynolds,  1  Bland,  60. 

(2)  See  Simmons  v.  Tongue,  3  Bland,  341;   Mullikin  v.  Mullikin,  1 
Bland,  641. 

Where  by  the  conditions  of  sale  it  is  provided  that,  M  if  the  purchaser  do 
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Mrthodof    Harding  v.  Harding  (g),  after  consultation  with  the  other  Judges 
s^f"™^,  of  the  Court;  and  although  in  that  case  the  purchaser  was  a  de- 
fendant in  the  cause,  it  does  not  seem  that  that  bet  was  consid- 
ered as  necessary,  in  order  to  enable  such  an  order  to  be  made  (A). 

Where         *'  raa*  **  mentioned  here,  ^bat  if  it  is  discovered  that  the  pur- 

purchaser  ii     chaser  was  insane  at  the  time  of  the  bidding,  he  may  be  dia- 
in*">e.  charged  from  his  purchase.    The  Court,  however,  will  not,  in 

such  case,  direct  the  next  best  bidder  to  be  declared  purchaser, 
although  asked  to  do  so  on  behalf  of  all  the  parties  in  the  cause, 
and  die  bidder  consents,  but  will  direct  a  resale  (t). 
M  ti     th  t         V  the  purchaser  is  responsible,  the  Court  will,  if  required,  make 
purchaser  may  an  order  that  he  shall,  within  a  given  time,  pay  the  money  into 
pay  in  money.  Court,  and  be  let  into  possession  (£).    Upon  hearing  the  motion 
to**tte&0e  M    for  this  order,  the  Court  will,  if  the  purchaser  appears  and  aaks 
for  it,  and  has  not  precluded  his  right  to  object  to  the  title,  direct 
a  reference  to  the  Master  to  inquire  whether  a  good  title  can  be 
made  (I)  (1).    The  purchaser  may,  also,  set  up  any  claim  he  may 
^2^ COm"  hare  to  compensation  for  any  deficiency  (m).    Some  doubt  ap- 
pears to  exist,  as  to  whether  such  an  order  can  be  obtained  in  the 
absence  of  the  purchaser,  without  a  previous  reference  to  the  Mas- 
ter to  inquire  into  the  title;  but,  in  a  case  before  Lord  Erakine, 

M4M.A  C.  514.  Cos,  205. 

(X)  Saunders  v.  Gray,  quoted  4  M.        (k)  1  Ncwl.  336. 
AC  515.  (J)  Ibid.  336, 


(0 

(m) 


(  i  )   Blackbeard  v.  Lindigren,  1        (m)  2  Smith,  224, 3rd.  ed. 

not  comply  with  the  conditions,  the  property  shall  be  resold,'1  the  officer  is 
not  bound  npon  a  failure  of  the  purchaser  to  comply  with  the  conditions,  to 
make  a  second  sale,  though  requested  to  do  so  by  the  defendant  in  execution. 
Woodholl  v.  Neafie,  1  Green  Ch.  409.  See  Thompson  v.  Dimond,  3  Edw. 
296 ;  Hewlett  v.  Davis,  3  Edw.  338. 

(1)  Gordon  *.  Sims,  2  M'Cord,  Ch.  167.  When  the  pmwhsser  at  the 
Master's  sale,  purchases  under  the  assurance  that  he  is  to  receive  a  perfect 
'  title,  if  such  title  cannot  be  given,  he  will  not  be  compelled  to  complete  the 
purchase.  Morris  v.  Mowatt,  2  Paige,  688.  A  purchaser  has  a  right  to  re* 
quire,  under  such  circumstances,  a  title,  which  is  good  both  at  Law  and  in 
Equity.  lb.    See  Seaman  «.  Hicks,  8  Paige,  556. 

In  Maryland,  the  rale  of  cases*  emptor  applies  to  all  jndiaSal  sales  Chan- 
cery in  no  case  attempts  to  sell  any  thins;  more  than  the  title  of  the  parties 
to  the  suit ;  and  it  allows  of  no  inquiry  into  the  title  at  the  tnatfse  of  the 
purchaser  or  any  one  else.  Brown  •.  Wallace,  4  Gill  &  John.  479;  Ander- 
son «.  Foalke,  2  Harr.db  Gill,  345.  See  Atkinson  ».  Farmer,  2  Murph. 
291. 

In  Spring  v.  Sandford,  7  Paige,  556,  it  was  held  that  where  real  estate  is 
sold  by  a  Master  under  a  decree  of  a  Court  of  Chancery,  as  and  for  a  good 
title,  the  purchaser  is  only  entitled  to  such  a  title  as  a  purchaser  of  the 
promises  at  a  private  sale  would  be  bound  to  receive  from  his  vendor.  8ee 
Jackson  v.  Edwards,  7  Paige,  386 ;  S.  C.  22  Wendell,  498 ;  Hatter  of  Brown- 
ing^ Paige,  64;  Dunham  ».  Minard,  4  Paige,  441 ;  Weems  «.  Brewer,  2 
Hax.  <fe  GUI,  390. 
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mentioned  by  Sir  Edward  Sugdeu  (»),  where  a  motion  to  the     Method  of 
above  effect  was  made,  upon  which  the  purchaser  did  not  appear,  .  ^~  ^r^jr 
hi*  Lordship  refused  the  motion,  hot  ordered  the  title  to  be  re- 
ferred to  the  Master,  and  then,  he  said,  if  a  good  title  could  be 
made  he  would  compel  the  payment  of  the  money,  according  to  the 
usual  practice. 

The  same  rule  was  laid  down  by  Lord  Thurlow  in  Bannister  * Against 

Way  (o),  and  appears  to  have  been  acted  upon  by  Lord  Eldon  in  S^*111  pur" 

Hodder  v.  Rnffin  (p)  and  In  Sanders  v»  Grey  (q) ;  and  it  has  been 

recently  acknowledged  by  Lord  Langdale,  M,  R.  (r),  so  that  it 

seems  to  be  now  the  undoubted  practice  of  the  Court,  that,  before 

an  order  can  be  made  to  compel  an  absent  purchaser  to  pay  in  his 

money,  the  solicitor  for  the  plaintiff  must  deliver  to  the  purchaser 

an  abstract  of  the  title,  and  procure  the  Master's  report  that  a 

good  title  can  be  made  (s). 

The  order  for  payment  of  the  purchase-money  being  made  must  Service  of 
be  served  personally  upon  the  purchaser,  and,  if  not  complied  with,  ordar* 
may  be  enforced  in  the  ordinary  manner  (f). 

A  sale  before  a  Master  is  not  within  the  Statute  of  Frauds,  and  Against  the 
after  a  confirmation  will  be  enforced  against  the  representatives  of  representative 
the  purchaser,  although  not  signed;  the  judgment  of  the  Court  °  purC 
taking  it  out  of  the  Statute  («).    The  Court,  however,  cannot  Heir  may 
enforce  the  contract  against  them,  without  a  suit,  but  it  will  allow  j^^the  bene- 
the  heir  to  have  the  benefit  of  the  contract,  upon  payment  of  the  fit  of  the  con- 
purchase-money,  leaving  it  to  him  to  compel  the  executors  to  re* tract- 
iiftburse  him,  if  they  have  assets;  and,  where  the  heir  refused  to 
accede  to  this  arrangement,  the  Court  directed  a  resale,  reserving 
the  consideration  as  to  any  deficiency  that  might  arise  on  the  re- 
sale, and  by  whom  the  costs  of  it  were  to  be  repaid  (x). 

From  what  has  been  stated,  it  will  be  perceived,  that  where  a  Of  rescinding 
sale  has  been  fairly  and  properly  conducted,  and  the  party  is  able  ^aU^o?0^ 
to  complete  his  contract,  he  will  be  held  strictly  to  his  bargain,  chaser. 
Where,  however,  the  contract  is  unreasonable,  the  Court  will  re- 
lieve the  purchaser  as  well  as  the  seller  (y).    Thus,  in  Savile  a. 

(»)  1  Bug.  V.  A  P.  105,  n.  1.  made  to  the  Master  to  inquire  into 

(o)  Ez  relation*  E.  D.  Colvitte,  the  title;  Reg.  Lib.  B.  1810, 456. 

Regist.:   vide  etiam,  Reg.  Lib.  A.  (r)  Smart  v.  M'Lellan,  Rolls,  14 

17*8,425,8.0.  Jan.  1840. 

(p)  Cited  1  Newl.  336,  and  vide  (*)  Ante,  p.  1455. 

Reg.  Lib.  A.  1810, 44, 8.  C.  (r)  Ante,  p.  1272. 

(o)  Thts  ease  is  cited  by  Mr.  New*  («)  1  Sugd.  V.  &,  P.  65,  cites  At- 

Issra,  vol.  1,  p.  337,  as  an  authority  torney~-general  v.  Day,  1  Ves.  218. 

ft*  the  contrary  proposition  ;   but  (z)  Lord  v.  Lord,  1  Sim.  203. 

upon  reference  to  the   Registrar's  (y)  1  Sugd.  V.  db  P.  71. 
bsofc,  it  appears  that  a  reference  was 
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Rescinding    Savile  (2),  a  purchaser  at  a  sale  under  the  Court,  which  took  place 

v*™*^^/  about  the  time  of  the  South  Sea  bubble,  was  discharged  from  his 

Only  where      purchase  on  submitting  to  forfeit  his  deposit,  on  the  ground  of  the 

tW  are  e  quit-  exorbitance  of  the  price  (1). 
able  circum-  r         \   / 

stances,  With  respect  to  the  last  case,  however,  it  is  to  be  observed  that 

there  is  no  doubt,  now,  that  the  circumstance,  that  the  price  given 

is  much  beyond  the  value  of  the  estate,  will  not  be,  of  itself,  a 

and  not     sufficient  ground  to  release  a  purchaser  from  his  contract  even 

emsTof*  °f    uPon  the  tcrms  of  forfeitin8  a  deposit  (a)  (2).    Where,  however, 
price.  the  purchaser  has,  by  mistake,  given  an  unreasonable  price  for  an 

estate,  the  Court  will,  in  a  proper  case,  wholly  rescind  the  con- 
Person  bidding  U9LCi  ^  ($y  jjut  jf  a  person  without  authority  interfere  in  a  sale 
thority  held  and  bid,  although  he  does  it  to  prevent  the  property  being  sold  at 
to  his  bargain.  an  undervalue,  the  Court  will  not  release  him  (c). 

It  is  to  be  remarked,  that  if  a  purchase  be  rescinded,  after  the 
chase  rescind-  purchaser  has  paid  his  money  into  Court,  he  must,  if  it  has  been 

ed,  purchaser  laid  out  upon  his  application,  take  back  the  stock,  whether  the 
takes  back  the  *     ,    ,         *  „  .  .  ,     .  .  ^ 

stock  funds  have  fallen  or  risen  since  the  investment  (a). 


Substitution  of  It  may  be  mentioned  here,  that  if,  after  becoming  the  bidder  for 
another  pur-  9n  estate,  the  purchaser  is  desirous  of  being  discharged  from  his 
contract,  and  of  substituting  another  person  in  his  stead,  the 
Court  will,  on  motion,  make  an  order  to  that  effect ;  he  must,  how- 
ever, support  his  motion  by  an  affidavit  that  there  is  no  under-bir- 
gain,  for  the  new  purchaser  may  give  the  other  a  sum  of  money 


(z)  1  P.  Wms.  745.  (ft)  1  Sugd.  V.  &  P.  72;  Nonhead 

(a)  1  Sagd.  V.  &  P.  71,  and  the    v.  Frederick,  cited  ibid. 

'  ~ (e)  Nelthorpe  •.  Pe 

Ves.  517. 

(<Z)  Hodder  v.  Rnffin, 
March,  1825,  cited  Sugd.  V.  &  P.  71. 


case  of  General  Birch's  estates  there        (  e  )  Nelthorpe  v.  Pennyaan,  14 

cited ;  and  vide  Sewell  v.  Johnson,    Ves.  517. 

Bnnb.  76.  (<f)  Hodder  v.  Rnffin,  V.  C.  21st 


(1)  See  Gist  9.  Frarier,  2  Litt  118;  American  Ins.  Co.  ».  Oakley,  9 
Paige,  259 ;  Tripp  v.  Cook,  26  Wendell,  143. 

'  (2)  See  Gardner  v.  Schermerhorn,  1  Clarke  101 ;  Tripp  9.  Cook,  96  Wen- 
dell, 143 ;  Reed  v.  Brooks,  3  Litt.  127 ;  Hart  v.  Bleight,  3  Monroe,  273. 

A  purchaser  under  a  Master's  sale  will  not  be  let  off  from  his  purchase  by 
a  submission  to  forfeit  his  deposit.     Wood  v.  Mann,  3  Sumner,  317. 

(3)  A  sale  was  set  aside  at  the  instance  of  the  purchaser,  on  account  of  a 
serious  mistake  in  the  representation  of  the  lands.  Gordon  v.  Sims,  2 
M'Cord  Ch.  159 ;  Latfht  v.  Pell,  1  £dw.  577. 

So  a  sale  was  set  aside  because  it  was  knocked  off  to  the  purchaser  pre- 
maturely, by  a  mistake  of  the  auctioneer,  who  did  not  hear  a  higher  bid. 
Gordon  v.  Sims,  2  M'Cord,  159.  See  Anderson  v.  Foulke,  2  Harr.  A  Gill, 
346.  See,  for  other  causes  for  which  a  resale  will  be  ordered,  Millspangh 
v.  McBride,  7  Paige,  509 ;  Tripp  v.  Cook,  26  Wendell,  143 ;  Brown  v.  Frost, 
10  Paige;  American  Ins.  Co.  v.  Oakley,  9  Paige,  259;  post,  1465,  note. 


In  the  Master's  Office.  —  Sales.  1465 

to  stand  in  his  place,  and  so  deceive  the  Court  (e)  :  and  the  rale  Opening  Bid- 
appears  to  be,  that  if  a  purchaser  resell  behind  the  back  of  the  s^-^!^, 
Court  before  his  purchase  is  confirmed,  the  second  purchaser  is  Where  resale 
considered  a  substituted  purchaser,  and  must  pay  the  additional  at  a  pro  '* 
price  into  Court  for  the  benefit  of  the  estate  (/)  (1). 


Where  estates  are  sold  before  a  Master,  nnder  the  decree  of  a  Of  opening 
Court  of  Equity,  the  Court  considers  itself  to  have  greater  power  biddings. 
over  the  contract  than  it  would  have  were  the  contract  made  be- 
tween party  and  party  (g) ;  and,  as  the  chief  aim  of  the  Court  is 
to  obtain  as  great  a  price  for  the  estate  as  can  possibly  be  got,  it 
is  in  the  habit,  after  die  estate  has  been  sold,  of  "  opening  the  bid* 
&mgs"  that  is,  of  allowing  a  person  to  oflfer  a  larger  price  than 
the  estate  was  originally  sold  for,  and,  upon  such  offer  being  made, 
and  a  proportionate  deposit  paid  in,  of  directing  a  resale  of  the 
property  (2). 

Any  person  may  open  the  biddings,  and  there  seems  to  be  no  Who  may 

open  biddings. 


(e)  Rigby  v.  Macnamara,  6  Ves.    Matthews  v.  Stubbs,  2Brown,  391. 
515;  Vale  v.  Davenport,  ibid.  515;        (/) 
formerly,  the  practice  appears  to  have    341 . 


v.  Davenport,  ibid.  515  ;        (f)  Hodder  v.  Ruffin,  1  Tandy n, 


been,  to  make  the  order  on  consent  of       (g)  Vide  Savile  v.  Savile,  1  P. 
all  parties   without   such   affidavit,    Wn».  747. 


(1)  See  Proctor  v.  Farnam,  5  Paige,  614. 

(2)  The  English  practice  in  opening  biddings  upon  an  advance  on  a  Mas- 
ters sale  is  not  recognised  in  New  York,  North  Carolina,  Maryland,  Tennes- 
see, New  Jersey,  or  South  Carolina.  Gardner  v.  Schermernorn,  1  Clarke, 
101 ;  Andrews  v.  Scotton,  2  Bland,  629 ;  Young  v.  Seague,  1  Bailey  Eq.  14 ; 


Seaman  v.  Biggins,  1  Green  Ch.  214;  Williamson  «.  Dale,  3  John  Ch.  290; 
Henderson  r.  Lowry,  5  Yerger,  230;  Gordon  v.  Sims,  2  M'Cord  Ch.  158; 
and  the  Chancellor  of  New  York  in  Duncan  v.  Dodd,  2  Paige,  100,  observes 


that  it  is  not  desirable  that  it  should  be  introduced  there.  See  also  to  the 
same  effect,  Collier  v.  Whipple,  13  Wendell,  224.  See  further  upon  the 
practice  of  opening  biddings,  Scott  v.  Nesbit,  3  Bro.  C.  C.  ("Perkins's  edj 
475,  notes  (1),  (a)  and  (ft),  and  cases  cited ;  Anon.  1  Sumner  s  Vesey,  453, 
note  (<0,  and  cases  cited  ;  Andrews  v.  Emerson,  7  Sumner's  Vesey,  420, 
note  (a) ;  Chetham  v.  Grugeon,  5  ib.  86,  note  (a)  ;  1  Sugden  Vend,  and 
Pnxch.  (6th  Am.  ed.)  86  [122]  et  seq.  and  notes ;  Anderson  v.  Foulke,  2  Har. 
4c  Gill,  346.  The  biddings  will  not  be  opened  in  New  York,  except  for  spe- 
cial cause,  and  not  then,  unless  the  purchaser  is  fully  indemnified  for  all 
damages,  costs  and  expenses,  to  which  he  has  been  subjected.  Duncan  v. 
Dodd,  3  Paige,  100 ;  Collier  v.  Whipple,  13  Wendell,  224 ;  Lansing  «. 
M'Pherson,  3  John.  Ch.  425 ;  Williamson  e.  Dale,  3  John.  Ch.  290 ;  Requa 
v.  Rea,  2  Paige,  339;  North  River  Ins.  Co.  v.  Holmes,  1  Hoff.  Ch.  Pr.  146, 
149 ;  American  Ins.  Co.  v.  Oakley,  9  Paige,  257 ;  Post  9.  Leet,  8  Paige,  367. 
So  in  South  Carolina,  Frazier  v.  Hall,  2  M'Cord  Ch.  159  note  (2).  So  in 
Maryland,  Anderson  v.  Foulke.  2  Harr.  &  Gill,  346.  So  in  Tennessee,  Hen. 
derson  t.  Lowry,  6  Yerger,  240.    See  Wood  v.  Hudson,  5  Munf.  423. 

The  effect  of  opening  the  biddings  is  to  discharge  the  purchaser  from  his 
purchase  entirely.    Price  v.  Price,  1  Sim.  4k  Sta.  386. 
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Opening  doubt  that  a  person  who  is  interested  in  the  produce  of  the  estate, 
s^J^S^s  mch  as  a  residuary  legatee  (k),  or  a  tenant  for  life  or  reversioner 
Part/  present  may  do  so  (t) ;  bat  the  opinion  of  the  Court  appears  to  have  fluc- 
**"**'  tuated  upon  the  question,  whether  the  Court  will  entertain  an  ap- 

plication to  open  biddings  on  behalf  of  a  party  who  was  present 
at  the  sale.  In  M'Culloch  v.  Cothach  (*),  Sir  J.  Leach,  V.  C, 
refused  such  an  application ;  hot  in  Thornhill  v.  Thornhill  (i), 
Lord  Eldon  held,  that,  although  the  circumstance  that  the  person 
proposing  to  open  the  biddings  had  been  present  at  the  sale, 
might  be  an  objection,  yet  many  cases  might  be  put,  in  which  it 
would  be  impossible  to  act  upon  it  as  a  general  role,  and  that  each 
case  must  be  governed  by  its  own  circumstances ;  and,  in  Tyndale 
v.  Warre  («),  the  same  learned  Judge  said,  that  although  the 
Court  looks  with  jealousy  at  the  circumstance  of  the  person  ap- 
plying having  attended  the  sale,  the  way  in  which  that  jealousy 
had  been  exercised  was  by  expecting  a  larger  offer  to  be  made, 
But  must  under  the  idea  of  having  a  compensation  by  the  largeness  of  the 

JSi^t k  1*rRCT    ^^  *°*  UK^  ^OBB  ****  maT  naTe  ar*sen  ^om  t^ie  want  °f  compe- 
other.  tition  at  the  sale.     In  that  case,  his  Lordship  permitted  the  bid- 

dings to  be  opened  on  an  advance  of  6001  offered  upon  3,8001 ; 
and  the  same  principle  was  afterwards  acted  upon  in  Lefroy  v. 
Lefroy  (n),  by  Lord  Lyndhurst,  who  refused  to  open  biddings  on 
behalf  of  a  person  who  was  present  at  the  sale,  upon  an  advance 
of  300/.  upon  12,0101,  but  ordered  it  to  be  done  if  5001.  were 
*  offered  and  deposited. 

Biddings  It  is  to  be  noticed,  that  mere  advance  of  price,  if  the  report  of 

opened  more     ^e  pUrchaser  being  the  best  bidder  is  not  absolutely  confirmed, 
is  sufficient  to  open  the  biddings,  and  that  they  may  be  opened 

by  same     more  than  once  (o).     It  may  also  be  mentioned,  that  in  Preston 

P*rtJ  v.  Barker  ( j>),  where  a  defendant,  who  had,  obtained  an  order  to 

open  biddings,  but  was  outbid  at  the  second  sale,  applied  to  open 
the  biddings  again  upon  an  advance  of  1501  upon  1,3351,  Lord 
Eldon,  although  he  expressed  considerable  doubt  whether  the 
Court  could  entertain  a  second  application  by  the  same  party,  yet 
as  it  appeared  that  notice  of  the  motion  had  been  given  to  the 
purchaser,  who  did  not  appear,  he  made  the  order,  on  the  terms  of 
the  applicant  paying  all  the  costs. 

(k)  Hooper  v.  Goodwin,  Coop.  95 ;  (J)  2  J.  &  W.  347. 

Chapman  v.  Fowler,  3  Hare,  577.  (m)  Jac.  525. 

(t)  Williams  v.  Attenborough,  T.  (»)  2  Rnas.  506. 

&  R. 70.  (o)  1  Sogd.  V.  &  P.  66;  8cott  •. 

(&)  3  Mad.  314;  vide  etiam,  Som-  Nesbitt,  3  Bro.  C.  C.  475. 

ner  v.  Charlton,  cited  5  Vet.  665;  (p)  16  Vei.  140. 
Preston  v.  Barker,  16  Ves.  140. 
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With  respect  to  the  advance  which  the  Court  will  consider  ne-  Opening  Bid- 
cessary  to  be  deposited,  before  it  will  permit  the  biddings  to  be  s^^^~^, 
opened  in  ordinary  cases,  it  is  to  be  noticed,  that  an  advance  of  Rale  as  to 
10/.  per  cent,  was  formerly  considered  to  be  sufficient  on  a  large  *™^lt 

sum  (q);  but  in  Andrews  v.  Emerson  (r),  Lord  Eldon  said  that not  limit- 

the  rule  of  10/.  per  cent,  was  not  a  wise  rule  to  establish,  as  ted  to  1W-  &* 
the  consequence  was,  that  you  never  got  more,  and  desired  it  to 
be  observed,  that  in  future  there  should  be  no  such  rule  (1).  In 
White  v.  Wilson  (s),  his  Lordship  repeated  the  same  opinion  as  to 
the  impolicy  of  suclr  a  rule,  but  nevertheless  said,  that  in  some 
cases  he  should  be  satisfied  with  that,  (t.  e.  an  advance  of  10/.  per 
cent.) ;  in  some,  he  should  be  satisfied  with  less ;  and  in  some  he 
should  require  more.  And  accordingly,  in  Brooks  v.  Smith  (/),  it 
being  a  creditor's  suit,  his  Lordship  permitted  the  biddings  to  be 
opened  upon  an  advance  of  5/.  per  cent,  on  10,000/.  In  Garstone 
v.  Edwards  (ti),  however,  Sir  J.  Leach,  V.  C,  who  appears  to 
have  been  favorable  to  an  adherence  to  the  rule  of  10/.  per  cent, 
(z),  refused  an  offer  of  350/.,  being  at  the  rate  of  six  and  a  half 
per  cent,  on  5,300/.  observing,  that  the  case  cited  (y),  merely  es- 
tablished, that  where  an  advance  so  large  as  500/.  was  offered,  the  | 
Court  would  act  upon  it,  though  it  was  less  than  10/.  per  cent,  (z) ;  i 

so  that,  on  the  whole,  it  may  be  concluded  that,  although  in  the .ttoT¥.n 

case  of  an  advance  of  so  large  a  sum  as  500/.,  the  Court  will  per-  -^^JJ^j^JJ, 
mit  the  biddings  to  be  opened,  even  if  it  is  under  10/.  per  cent., 
yet  the  Court,  in  ordinary  cases,  considers  10/.  per  cent,  (which  is 
the  usual  amount  of  the  deposit  paid  upon  sales  by  auction  out  of 
Court)  as  a  proper  deposit  to  be  paid  when  biddings  are  opened  (a). 

When,  however,  the  timber  upon  a  lot  sold  has  been  taken  at  a  Rule  when 

valuation,  the  advance  must  be  calculated  upon  the  amount  of  the  Jimber  has 

been  valued 

(q)  Anon.  3  Mad.  494.    In  many        (r)  7  Ves.  420. 
cases,  however,  the  Conrt  has  opened        (*)  14  Ves.  151. 
biddings  upon  a  less  advance;  vide        (f)  3  V.  &,  B.  144. 
Tait  v.  Lord  Northwick,  5  Ves.  655,        (it)  1  S.  &  S.  20. 
where  the  biddings  were  opened  on        (z)  Vide  Anon.  4  Mad.  494. 
an  advance  of  2002.  on  2,360/. ;  and        (y)  Brooks  v.  Snaith,  nbi  snpra. 
Anon.  5  Ves.  146,  where    the    the        (z)  Vide  etiam,  Lefroy  v.  Lefroy, 

Court  refused  to  open  the  biddings  2  Russ.  606 ;  ante,  p.  1465. 
on  an  advance  of  1002.  upon  3,2002.        (a)  Vide  Anon.  3  Mad.  494 ;  see 

but  opened  them  on  an  advance  of  Bourn  v.  Bourn,  13  Sim.  189. 
2002. 

(1)  There  is  in  Ireland  no  fixed  rule  of  advance;  therefore  the  Court  will 
always  open  the  biddings,  where  it  is  for  the  benefit  of  the  estate  to  do  so. 
Digby  v.  Browne,  1  Irish  Eq.  377.  Whether  the  biddings  will  be  opened  or 
not,  is  a  question  to  be  determined  by  the  particular  circumstances  of  each 
case.  Mayne  v.  Macartney,  2  Irish  Eq.  324 ;  O'Connor  v.  Richards,  Sausse 
&  8.  246. 
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Opening  Bid-  timber,  as  well  as  upon  the  price  of  the  lot  (b).    And  it  is  to  be 

.^_!°^_.  observed,  that,  whatever  the  rate  of  the  advance  offered  may  be. 

Bidding!  never  the  Court  will  not  permit  biddings  to  be  opened  unless  the  deposit 

Ke     ite"  offered  amounts  to  at  least  40/.  (c).    Thus  where,  upon  a  sale  be- 

bat  bid-  '  fore  a  Master,  two  lots  were  sold,  one  for  6562.,  and  the  other  for 

dingo  f°r  tw°    91/.,  and  a  person  applied  to  open  the  biddings,  at  an  advance  of 
opened  upon     70/.  on  the  first  lot,  and  SOL  on  the  other,  Sir  J.  Leach,  V.  C,  re- 
offer  of  above  fuge(j  to  make  the  order  as  to  the  second  lot,  the  advance  being 
'    under  40/, ;  but  his  Honor  recommended  the  party  moving  togtYe  a 
new  notice  of  motion,  that  the  biddings  for  the  two  lots  might  be 
opened,  and  that  a  resale  might  take  place  upon  one  lot,  upon  an 
advance  of  100/.  on  the  two  lots  (d).    In  a  similar  case,  however, 
the  Y.  C.  of  England,  although  he  allowed  the  biddings  to  be 
opened  upon  an  advance  of  160/.  upon  760/.  for  all  the  lots,  re- 
fused to  alter  the  original  scheme  of  the  sale  without  some  reason 
being  assigned  for  it  (c). 
- — applica-        It  may  be  mentioned  here,  that  in  Watts  v.  Martin  (/),  where 
to°»ell  the  two  an  estate  h*d  been  sold  before  the  Master,  in  separate  lots,  and  an 
lots  in  one,       application  was  made  that  it  might  again  be  pat  op  to  sale  in  one 
lot,  a  considerable  advance  having  been  offered,  the  purchasers 
of  the  lots  opposed  the  motion,  on  the  ground  that,  in  the  expec- 

but  pur-    tation  of  a  sale  in  different  lots,  they  had  expended  their  time  and 

allowed  ch»rfl£  mOBe7i  m  making  surveys,  &c,  of  the  estate,  which  they  would 
es  and  expen-  not  have  done  had  they  known  that  the  estate  was  to  be  sold  in 
T*  °&LalUa     one  1°* >  *****  t^**  m  ma^mg  the  order,  (which  was  consented  to 
by    the  residuary  legatee    and   trustee,)  the  Court   in  conse- 
quence of  the  hardship  of  the  case,  directed  the  party  applying 
to  open  the  biddings  to  pay  the  costs,  charges,  and  expenses,  occa- 
sioned to  the  purchasers  by  the  biddings,  to  be  settled  by  the 
Master,  in  case  the  parties  differed  (g). 
Court  will  not      In  that  case,  the  Court  favored  the  applicant,  by  departing,  to 
favor  any         a  certain  extent,  from  its  ordinary  rules ;  in  general,  however,  as 
person,  ^  biddings  are  merely  opened  for  the  benefit  of  the  suitor,  the 

by  open-  Court  will  not  step  out  of  its  course  to  favor  any  other  person ; 

'n  bidf|' J*"  on  therefore,  where  a  motion  was  made  to  open  a  bidding  of  5,020/. 
posit.       ~      on  an  advance  of  150/.  only,  on  the  ground  that  the  party  had 
mistaken  the  time  of  sale,  the  Lord  Chancellor  held  the  circum- 
stance, that  the  bidder  was  too  late,  to  be  no  ground  at  all,  and 

(b)  Bates  v.  Bonner,  6  Sim.  380.      8.  23. 

(c)  Fallow   v.  Wieldon,  4    Mad.        (e)  Ward  v.  Cooke,  9  Sim.  88. 
460 ;  Leland  t>.  Griffith,  2  Moll.  510.        (f)  4  Bro.  C.  C.  113. 

(4)  Brookfield  v.  Bradley,  1  8.  4b       (g)  Vide  8.  C.  edit.  Belt  113. 
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said  he  would  not  open  the  bidding  for  a  less  over-bidding  than  Opening  Bid- 
500/.  (A),  v^^w/ 

Where  the  biddings  are  opened,  the  purchaser  is  entirely  dis-  Effect  of  open- 
charged  from  his  purchase ;  and   if  he  has  paid  a  deposit,  or  any  \"& 
part  of  the  purchase-money,  into  Court,  he  will  be  entitled  to  First  purchaser 
have  it  paid  out  to  him.     If  he  is  the  purchaser  of  more  lots  than  is  discharged. 

one,  and  the  biddings  are  ordered  to  be  opened  as  to  some  of  the and  from 

lots  which  were  first  purchased,  the  purchaser  will  be  allowed  to  pu^^dlots. 

hare  the  biddings  opened,  and  to  be  discharged  from  bis  purchase, 

as  to  all  the  lots  which  he  has  purchased,  it  being  considered  but 

reasonable,  that  if,  having  become  the  purchaser  of  a  subsequent 

lot,  in  consequence  of  his  being  declared  the  best  bidder  upon  the" 

prior  lot,  he  should,  if  he  is  deprived  of  the  purchase  of  the  first 

lot,  have  the  option  of  retaining  or  retiring  from  the  subsequent 

lots  (**).      The  purchaser,  in  order  to  entitle  himself  to  such  an 

indulgence,  should  appear  upon  the  motion  to  open  the  biddings, 

and  produce  an  affidavit  that  he  had  bid  for  the  subsequent  lots 

in  consequence  of  his  having  been  declared  the   best  bidder  for 

the  first  lot  (*). 

It  may  be  mentioned,  with  reference  to  this  subject,  that  where  Party  applying 
an  estate  was  put  up  in  four  lots,  and  at  the  sale,  A.  purchased  *?  °P*n  bi<*' 
lot  1,  and  the  other  lots  were  bought  in,  and,  afterwards,  B.  opened  two  lots  not 
the  biddings,  and/  on  the  resale,  became  the  purchaser  of  lots  1,  allowed  to  do 
2,  and  3,  whereupon  A.  applied  to  open  the  biddings  of  lots  1  and  would  agree 
2,  the  Court  would  not  permit  him  to  do  so,  unless   he  would  to  take  a  third, 
agree  to  take  lot  3,  in  case  B.  should  retire  from  it,  at  the  price 
it  had  been  sold  for  to  B.  in  case  it  should  not  fetch  the  same 
price  at  the  resale  (/). 

It  may  be  observed,  that  the  rules  which  regulate  the  practice  Rule  as  to 
of  opening  biddings  upon  the  sale  of  a  landed  estate,  do  not  ap-  collieries, 
ply  when  a  colliery  is.the  subject  of  the  sale.  In  Williams  v.  At- 
tenborough  (m),  where  the  colliery  had  been  sold  in  one  lot  for 
8,850/.,  Sir  J.  Leach,  V.  C,  directed  the  biddings  to  be  opened 
upon  an  offer  to  give  10,000/.,  but  Lord  Eldon,  upon  motion, 
discharged  the  order,  on  the  ground  that  in  the  event  of  any  body 
else  bidding  more  at  the  second  sale,  and  being  declared  the  high- 
est bidder,  the  purchaser  would  be  discharged  and  his  deposit 
could  never  be  made  a  security  for  a  subsequent  bidder,  and, 


(A)  Anon.  1  Ves.  J.  453.  (*)  Vide  Fielder  v.  Fielder,  nbi 

ft)  Price  v.  Price,  1  S.  &  8.  386;  supra, 

vide  etiara,  Fielder  v.  Fielder,  cited  (I)  Bates  v.  Bonner,  6  Sim.  380. 

ib. ;  and  Boyer  t>.  Blackwell,  3  Anst.  (m)  T.  &  R.  70. 
666. 
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Opening    Bid- 
dings. 


After  the  re- 
port has  been 
confirmed. 


Only  upon 
very  particu- 
lar oircunutatt- 
ces. 


arising 

out  of  the 
character  of 
the  purchaser 
as  connected 
with  the  es- 
tate. 


in  the  mean  time,  from  the  fluctuating  nature  of  the  prop- 
erty, a  depreciation  might  take  place,  then,  if  the  highest  bid- 
der at  the  second  sale  should  not  prove  to  be  a  bona  JUe  pur- 
chaser, a  loss  would  be  occasioned  to  the  owners  of  the  property. 
His  Lordship  said  that,  in  Wren  v.  Kirton  (n),  the  Court  was 
disposed  to  open  the  biddings,  if  security  were  given  to  answer 
the  difference  between  the  produce  of  the  resale  and  of  the  origi- 
nal sale ;  but  that  it  was  extremely  difficult  to  manage  the  securi- 
ty unless  the*  whole  money  were  paid  into  Court,  to  remain  in 
Court  as  a  pledge  that  the  next  purchaser  shall  perform  his  con- 
tract. 

The  proper  time  for  opening  the  biddings  is  before  the  Master's 
report  of  the  sale  has  been  confirmed  absolutely  ;  after  that,  in- 
crease of  price  alone,  however  large,  is  not  sufficient  to  induce 
the  Court  to  grant  the  application,  although  it  is  a  strong  auxiliary 
argument  when  there  are  other  grounds  (o).  In  a  case  (p),  how- 
ever, before  Lord  Rosslyn,  this  rule,  although  so  frequently  ac- 
knowledged and  acted  upon,  was  not  attended  to,  but  biddings 
were  opened  after  the  report  was  absolutely  confirmed,  merely  on 
an  advance  of  price.    This  case  is  now  completely  overruled  (q). 

But  very  particular  circumstances  may,  perhaps,  induce  the 
Court  to  open  the  biddings,  after  confirmation  of  the  report,  if  the 
advance  be  considerable.  Thus,  in  a  case  (r),  where  the  owner 
of  the  estate  (who  joined  in  a  motion  for  the  purpose  of  opening 
biddings,  after  the  report  was  absolutely  confirmed,)  was  in  pris- 
on at  the  time  of  the  confirmation,  and  it  appeared  that  he  would 
have  opened  the  biddings  before  confirmation  of  the  report,  had 
he  been  able  ;  and  had  even  directed  persons  to  bid  more  than 
what  the  estate  sold  for,  who  deceived  him,  and  an  advance  of 
4,000/.  (being  more  than  one-fourth  of  the  original  purchase- 
money,)  was  offered,  the  biddings  were  opened  on  the  deposit  of 
the  4,000*.  being  made. 

Strong  as  the  circumstances  in  this  case  were,  Lord  Eldon,  in 
a  subsequent  case,  expressed  great  disapprobation  of  the  decision, 
and  determined,  generally,  that,  after  a  purchaser  has  confirmed 

(•)  8  Ves.  502.  This  case  affords  it  was  sold  for  15,000,  and  there  was 
a  remarkable  illustration  of  the  dan-  an  actual  loss  of  the  diflereace  so- 
ger of  opening  biddings  in  the  case  of    tween  23,000/.  and  15,0001. 


collieries.  On  the  first  sale,  the  col- 
liery was  sold  for  23,0002. ;  the  Court 
opened  the  biddings,  as  it  turned  out, 
for  a  fictitious  bidder.  Afterwards  the 
biddings  were  again  opened,  and  the 
lot  put  up  for  sale  three  times ;  on  the 
two  first  occasions  the  sum  bid  fell  to 
12,0002.  and  6,0002. :  at  the  last  sale 


(o)  1  Sugd.  V.  &  P.  67. 

(p)  Chetham  v.  Grugeon,  5  Yes. 
86 ;  and  see  his  Lordship's  decision, 
when  Lord  Commissioner,  in  Pri- 
deauz  v.  Prideanx,  1  Bro.  C.  C.  287. 

(f)  lSugd.  V.&P.67. 

(r)  Watson  v.  Birch,  2  Ves.  J.  Us 
4  Bro.  C.  C.  172,  S.  C. 
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his  report,  unless  some  particular  principle  arises  out  of  his  char-  Opening  Bid- 
acter,  as  connected  with  the  ownership  of  the  estate,  or  some  ^^"g^^ 
trust  or  confidence,  or  his  own  conduct  in  obtaining  his  report, 
the  bidding  ought  not  to  be  opened  (i).  Lord  Redesdale,  also, 
in  a  case  before  him,  held  that  biddings  could  not  be  opened  after 
the  report  was  absolutely  confirmed,  unless  on  the  ground  of 
fraud  on  the  part  of  the  purchaser ;  and  said,  he  considered  it  to  the 
advantage  of  suitors  to  observe  greater  strictness  in  opening  bid- 
dings, as  it  would  procure  better  sales  (t).  And  in  a  still  later 
case,  Lord  EWon  adhered  to  the  same  rule,  and  said  that  he  could 
not  do  a  thing  more  mischievous  to  the  suitors,  than  to  relax  fur- 
ther the  bidding  nature  of  contracts  in  the  Master's  office,  half  the 
estates  that  are  sold  in  the  Court  being  thrown  away,  upon  the 
speculation  that  there  will  be  an  opportunity  of  purchasing  them 
afterwards,  by  opening  the  biddings  («). 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening  the  In  cases  of 
biddings  (1).     Therefore,  if  the  parties  agree  not  to  bid  against  jJJJJ^  ^Jj  l  e 
each  other  (z),  or  if  a  survey  be  made  of  an  estate  with  some  been  con- 
degree  of  coll  us  ion  with  the  tenants,  and  it  misrepresents  the  value  firmed- 
and  quality  of  the  estate,  and  some  of  the  purchasers  are  aware 
of  this  fraud  in  making  the  survey,  and  the  owner  is  ignorant  of 
it  (y) ;  or  if  the  purchaser  of  the  estate  be  a  partner  with  the  so- 
licitor in  the  cause,  and  is  in  possession  of  some  particular  know- 
ledge, to  the  benefit  of  which  the  other  parties  were  entitled  (*) 
(2)  ;  in  all  these  cases  the  Court  will  open  the  biddings,  although 
the  report  had  been  absolutely  confirmed. 

When  a  person  is  desirous  of  opening  a  bidding,  he  must,  at  Biddings  to  be 

his  own  expense,  apply  to  the  Court,  by  motion,  for  that  purpose,  °P^^e ^  *l  ex' 

stating  the  advance  offered.     Notice  of  the  motion  must  be  given  com. 

to  the  person  reported  to  be  the  purchaser  of  the  lot,  as  well  as  to 

the  parties  in  the  cause  (a).    If  the  Court  approve  of  the  sum  Service  of  the 

order. 

(«)  Morice  v.  The  Bishop  of  Dor-  306,  and  see  Watson  v.  Birch,2Ves. 
ham,  11  Ves.  67.  J.  53. 

(t)  Fergus  «.  Gore,  1  Sen.  &,  Lef.  (z)  Price  v.  Moxon,  Jnly  14,1754, 
350.  before  Lord  Hardwicke ;  Ryder  «. 

(«)  White  v.  Wilson,  14  Yes.  151.     Gower,  ubi  supra;  and  see  Watson  v. 

(x)  See  Watsen  t>.  Birch,  2  Ves.  J.    Birch,  2  Ves.  J.  54. 
52.  (a)  1  Sugd.  V.  &  P.  66. 

(y)  Ryder  v.  Gower,  6  Bro.  P.  C. 

(1)  Collier  v.  Whipple,  13  Wendell,  224 ;  Williamson  v.  Dale,  3  John. 
Ch.  296;  Tripp  ».  Cook,  26  Wendell,  143.  So  mistake  in  some  cases. 
Laight  v.  Pell,  1  £dw.  577;  Gordon  v.  Sims,  2  M'Cord  Ch.  159;  Post  v. 
Leet,  8  Paige,  337 ;  Anderson  v.  Foulke,  2  Harr.  db  Gill,  346 ;  Requa  v.  Rea, 
2  Paige,  339 ;  Amer.  Ins.  Co.  v.  Oakley,  9  Paige,  259;  Greele  •.  Emery,  in 
Chan.  N.  Y.  Feb.  16, 1841. 

(2)  See  Brinkerhoff  v.  Brown,  4  John.  Ch.  675. 
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Opening   Bid-  offered,  the  application  will  be  granted,  and,  on  the  order  being 
v^ri^^>/  drawn  up,  entered,  and  served,  a  new  sale  must  be  had  before  the 

Master. 
Terms  of  the        ji^  orjer  ^  jn  gtneTd}9  drawn  upon  the  condition  that  the 
party  applying  do  immediately  pay  the  deposit  (6).     He  must  also 
bear  the  expense  of  paying  in  his  deposit,  and  pay  the  costs  of 
the  first  purchaser.     When  the  first  purchaser  has  paid  in  his 
money,  and  the  purchase-money  or  any  part  of  it  has  not  been 
laid  out,  he  must  pay  interest  at  the  rate  of  four-per-cent  on  the 
money,  or  such  part  of  it  as  the  Master  shall  find  to  hare  Iain 
dead  (c).     When,  however,  the  purchase-money  has  been  laid 
out  at  the   instance  of  the  purchaser,  he  must  take  back  the 
stock,  whether  the  funds  have  fallen  or  risen  since  the  invest- 
ment (</).     The  appjicant  must  also,  if  the  estate  has  been  sold 
in  several  lots,  and  he  applies  to  have  it  resold  in  one  lot,  pay 
the  original  purchasers  any  charges  and  expenses  they  may  have 
been  put  to,   in  having  surveys  made,  &c,  preparatory  to  the 
bidding  (e). 
No  special  di-      These  were  the  terms  of  the  order  in  Watts  ».  Martin  (/), 
H0.!^1!!."  l°    which  have   been   before  alluded  to.     The  order  in  that  case, 
however,  was  special,  and  made  to  meet  the  circumstances  of  the 
case,  for  in  ordinary  cases  the  Court  will  not  give  any  particular 
directions ;  and  where  an  application  was  made  to  Lord  Thurlow, 
upon  a  motion  to  open  biddings,  for  a  direction  to  the  Master  to 
include,  in  the  costs  of  the  purchaser,  the  expense  of  a  journey 
to  the  estate,  his  Lordship  refused  to  give  any  particular  direc- 
tions, saying  the  Master  would,  under  the  general  directions,  make 
the  allowance,  according  to  the  practice  (g). 
Proceedings         The  proceedings  upon  the  resale  will  be  the  same  as  those  upon 
on  resale.     •    the  orjgmai  8aie  (fy      jt  ia  8B\d9  in  a  book  of  the  highest  author- 
ity, that  if  the  biddings  are  opened,  the  estate  may  be  allotted  for 
Lots  cannot  be  sale  in  a  different  manner  (t).     It  is  not,  however,  stated  whether 
altered  with-     aQ  or(jer  js  necessary  to  warrant  such  a  variation;  but  in  the  case 
order,  semble.    to  which  the  learned  author  refers  as  the  authority  for  his  position, 
the   alteration  of  the  allotment  was  directed  by  the  order  for 
opening  the  biddings  (J),  and  was  accompanied  with  very  partic- 
ular directions  (&). 
p*rty  opening     Where  biddings  are  opened  and  a  resale  takes  place,  the  person 

hi^f^le111"      (*)  Anon- 6  VeB- 512-  (*)  2  Smith,  232,  3rd  ed. 

bid  at  resale.         y  x  ^^  y  &  p  ^  V  '  i  Sngd.  VT&  P.  69. 

(<*)  Ibid.  71 ;  ante,  p.  1464.  (/)  Watts  «.  Martin,  4  Bro.  G.  C. 

(e)  Vide  ante,  1468.  113. 

(/)  4  Bro.  C.  C.  113.  (k)  Vide  ante,  p.  1463. 

(?)  Anon.  2  Ves.  J.  286. 
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at  whose  instance  the  biddings  were  opened  will,  if  he  is  outbid  Opening  Bid- 
at  the  resale,  be  discharged,  and  will  be  entitled  to  receire  back  s^*^-***s 
his  deposit  (/) ;  but  he  will  not  be  entitled  to  arj  allowance  for  his 
costs,  as  they  are  in  the  nature  of  a  premium  paid  by  him  for  the 
opportunity  of  bidding  (m).  Where,  however,  the  biddings  hare 
been  opened  for  the  express  benefit  of  the  family,  costs  have  been 
allowed  (n). 

Where  a  solicitor  obtained  leave  to  open  biddings  on  behalf  of  ?ol!J.i!y  open" 
one  George  Beauchamp,  and,  upon  the  resale,  a  person,  who  was  {J&aif ofsnei? 
declared  the  highest  bidder,  turned  out  to  be  a  sham  bidder,  and  son  who  did 
did  not  complete  his  contract,  Lord  Hardwicke  discharged  the no  exwt* 
report  of  his  being  the  best  bidder,  and  it  being  admitted  by  the 
solicitor  that  there  was  no  such  person  as  George  Beauchamp,  his 
Lordship  ordered  the  solicitor  to  stand  as  best  bidder  at  the  price  ordered  to 
at  which  he  had  opened  the  biddings  (o).  chaser!8  *""" 


Sales  by  Private  Contract. 

It  has  been  stated,  that  where  an  estate  is  sold  by  order  of  the  Sales  by  pri- 
Court,  the  sale  is  generally  effected  by  public  auction,  the  Court Yate  contract, 
will,  however,  where  it  is  for  the  interest  of  the  parties,  depart 
from  its  usual  course  and  allow  of  the  property  being  disposed  of 
by  private  contract  ,*  it  is,  however,  to  be  observed,  that  where 
there  has  been  a  decree  for  sale  before  the  Master  in  the  ordinary 
form,  the  parties  will  not  be  at  liberty  to  depart  from  that  form, 
without  an  order  to  warrant  it  (p);  and,  it  seems,  that  if  an 
estate  directed  to  be  sold  before  a  Master,  is  sold  by  private  con- 
tract, or  in  any  other  manner  contrary  to  the  order  of  the  Court, 
and  not  actually  conveyed  to  the  purchaser,  the  Court  will  not 
take  notice  of  the  sale,  but  will  direct  the  estate  to  be  sold  before 
the  Master  according  to  the  decree  (q). 

The  proper  course  for  an  individual  to  pursue  who  is  desirous  In  what  man. 
of  purchasing,  by  private  contract,  an  estate  which  has  been  di-  jjjjj^  *•  ef* 
rected  to  be  sold  before  the  Master  to  the  best  purchaser,  is,  to 
make  a  proposal  to  the  vendor,  or  to  the  plaintiff  in  the  cause, 


Williams  v.  Attenborough,  T.    v.  Clinton,  1  V.  &  B.  361 ;  Chapman 

v.  Fowler,  3  Hare,  577 ;  Filder  v.  Bel- 


(m)  Rigby  v.  M'Namara,  6  Ves.  lingham,  1  Col.  526. 

466;  EarTof  Macclesfield  v.Blake,  8  (o)  Moleaworth  v.  Opie,  1  Dick. 

Yea.  214 ;  Trefoils  *.  Clinton,  1  V.  289. 

&  B.  361.  (v)  Vide  Annesley  v.  Aaharst,  3 

(n)  Earl  Macclesfield  v.  Blake,  su-  P.  Win*.  283. 

pra;  Owen  v.  Foulks,  9  Ves.  348;  (q)  1  8ugd.  V.  &  P.  64. 
West  v.  Vincent,  12  Ves.  6 ;  Trefusi* 


1474  Proceedings  under  Decrees  and  Orders. 

Salea  by  Fri-  and  to  procure  him,  or  some  other  party  in  the  cause,  to  make  an 
Ttt^Contnct.  ^pifegtfojj  to  the  Court,  for  an  order  to  refer  it  to  the  Master  to 
inquire,  and  state  to  the  Court  whether  it  will  he  for  the  benefit 
of  the  parties  interested  in  the  estate,  that  his  proposal  should  be 
accepted.  Sometimes,  in  cases  of  this  nature,  a  contract  is  ac- 
tually entered  into  by  the  parties,  subject  to  the  approbation  of 
the  Master,  before  any  application  is  made  to  the  Court  (r),  the 
advantage  of  which  course  appears  to  be,  that  a  definite  arrange- 
ment is  entered  into,  subject  to  the  Master's  approval,  before  an/  ex- 
pense is  incurred,  either  before  the  Court  or  before  the  Master  (s). 
Where  any  of      Where  an  estate  has  been  put  up  for  sale  in  lots,  and  either  the 

****  ^w*  Y°  b-  wno'e  or  saJ  °*  t*ie  *ots  are  uns°W> tne  practice  is  to  move  the 
lie  tale.  Oourt  for  an  order,  that  the  plaintiff  may  be  at  liberty,  with  the 

approbation  of  the  Master,  to  sell,  by  private  contract,  all  or  any 
part  or  parts  of  the  premises  which,  by  the  decree,  were  directed 
to  be  sold,  which  had  not  then  been  sold  or  disposed  of,  subject 
to  such  terms  and  conditions  as  the  Master  shall  think  fit  The 
order  is  drawn  up  in  the  terms  of  the  notice,  and  gives  the  Master 
liberty  to  approve  of  any  such  contract  or  contracts,  and  to  settle 
the  conveyances  consequent  thereon,  in  case  the  parties  differ 
about  the  same.  The  plaintiff's  solicitor  then  enters  into  a 
written  contract,  with  any  person  willing  to  purchase,  "  subject 
to  the  approbation  of  the  Master."  When  this  has  been  done,  a 
state  of  facts,  stating  the  contract,  is  carried  into  the  Master's 
office,  and  proceeded  upon  in  the  usual  manner.  This  state  of 
facts  should  be  supported  by  an  affidavit  of  a  surveyor,  or  other 
competent  person,  that  the  terms  of  the  contract  are  fair,  and  that 
it  will  be  beneficial  to  the  estate  that  the  same  shall  be  carried 
into  effect. 
Order  for.  If,  upon  such  reference,  as  above  pointed  out,  the  Master  re- 

ports in  favor  of  the  contract,  a  petition  must  be  presented  and 
served  praying  that  the  Master's  report  may  be  confirmed,  and 
that  the  contract  may  be  carried  into  effect  (*).  The  order  made 
upon  this  petition  usually  directs  all  proper  parties  to  join  in  and 
execute  the  necessary  conveyance  to  the  purchaser,  or  as  he  shall 
direct,  such  conveyance  to  be  settled  by  the  Master  in  case  the 
parties  differ  about  the  same.  The  title  is  then  investigated,  the 
purchase  completed,  and  the  conveyance  executed  in  the  same 
manner  as  upon  a  purchase  at  a  sale  («). 

(r)  2  Smith,  233,  3rd  ed.  (f)  2  Smith,  233, 3rd  ed. 

(#)  Ibid.  («)  Ibid. 


In  the  Master's  Office.— Saks.  1475 

Section  VIII. 
Master's  Report. 

A  report  is  "a  Master's  certificate  to  the  Court  how  the^h**- 
facts  or  matters  referred  to  him  are  or  do,  upon  examination,  ap- 
pear to  him,  or  of  something  of  which  it  is  his  duty  to  inform  the 
Court"  (x). 

Formerly  there  appears  to  have  been  an  opinion  prevalent  in  Difference  be- 
the  profession,  that  there  was  a  difference  between  a  report  and  a  J^certlii- 
certificate.     In  Jones  v.  Powell  (y),  Sir  A.  Hart,  V.  C,  said,  that  catea. 
the  difference  between  a  report  and  a  certificate  was,  that  with 
respect  to  the  former,  the  Court  had  laid  it  down  as  an  inflexible 
rule,  that  before  exceptions  could  be  taken  to  it,  objections  must  be 
carried  in  before  the  Master ;  but  that  there  was  no  such  rule  with 
respect  to  the  latter.    In  Chennell  v.  Martin  (z),  however,  the  V. 
C.  of  England,  after* a  very  careful  investigation  of  the  subject, 
came  to  a  different  conclusion,  and  expressed  his  opinion  to  be 
that  there  is  no  distinction  between  a  Master's  report  and  a  Mas- 
ter's certificate,  and  that  Master's  reports  and  Master's  certificates 
are  convertible  terms. 

Master's  reports  are  either  general  or  separate.  General  re- 
ports embrace  the  whole  matter  referred  to  the  Master  by  a  par- 
ticular decree  or  order ;  but  a  separate  report  embraces  only  one 
distinct  object  of  the  reference. 

Separate  reports  are  made  in  cases  in  which  it  may  be  inconven-  Separate  re- 
ient  to  the  parties  to  wait  till  the  general  report  for  the  opinion  por  ' 
of  the  Master,  upon  a  particular  matter  before  him  under  the  de- 
cree. By  the  old  practice  of  the  Court,  a  separate  report  could  not 
be  made  without  a  special  direction  in  the  decree,  or  special  order 
made  upon  motion  or  petition  for  that  purpose,  which,  however, 
was  granted  Tor  asking,  at  the  expense  of  the  party  applying  (a) ; 
but,  by  the  70th  Order  of  1828,  it  is  provided, 

"  That  in  all  matters  referred  to  him,  the  Master  shall  be  at  lib- 
erty, upon  the  application  of  any  party  interested,  to  make  a  sep- 
arate report  or  reports,  from  time  to  time,  as  to  him  shall  seem  ex- 
pedient ;  the  costs  of  such  separate  reports  to  be  in  the  discretion 
of  the  Court." 

The  party  desirous  of  obtaining  a  separate  report,  must  take  Proceedings 

to  obtain. 

(x)  Prac.  Reg.  377.  (z)  4  Sim.  340. 

(y)  1  Sim.  387.  (a)  2  Harr.  ed  Newl.  478. 
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oat  a  warrant  to  show  cause  why  a  warrant  on  preparing  a  draft 
of  such  separate  report  should  not  be  issued,  and,  if  the  Master 
concurs  in  his  view  of  the  subject,  the  warrant  issues  and  the  sep- 
arate report  is  prepared  accordingly  (b).  If  no  cause  is  shown 
upon  the  return  of  this  warrant,  a  warrant  to  prepare  the  report 
most  be  issued  and  served,  after  which  no  further  evidence  can 
be  received  as  to  the  matter  to  be  comprised  in  the  separate  re- 
port (c). 

The  form,  manner  of  preparing,  objecting,  and  excepting  to  (d), 
and  confirming  separate  reports,  are  nearly  the  same  as  upon  gen- 
eral reports,  the  only  difference  being,  that,  when  it  is  intended  to 
act  upon  them,  the  cause  is  not  set  down  for  hearing  upon  further 
directions,  as  it  is  upon  a  general  report,  but  a  petition  must  be 
presented  to  the  Court,  praying  such  directions  as  arise  out  of  the 
separate  report. 

It  is  to  be  observed  that,  in  order  to  facilitate  the  progress  of  a 
suit  instituted  for  the  administration  of  the  assets  of  a  person  de- 
ceased, it  is  provided,  by  the  71st  Order  of  1828, 

"  That  where  a  Master  shall  make  a  separate  report  of  debts  or 
legacies,  there  the  Master  shall  be  at  liberty  to  make  such  certifi- 
cate as  he  thinks  fit,  with  respect  to  the  state  of  the  assets,  and 
that  every  person  having  an  interest  shall,  thereupon,  be  at  liberty 
to  apply  to  the  Court  as  he  shall  be  advised." 

The  object  of  this  order,  is  to  enable  the  parties,  when  it  shall 
appear  that  the  funds  are  more  than  sufficient  to  satisfy  debts  and 
legacies,  to  make  such  applications,  with  regard  to  the  residue 
of  the  property,  as  their  interests  in  it  may  authorize  them  to  make 
without  waiting  till  the  general  report.  Thus,  in  a  suit  for  the 
administration  of  assets,  if  the  Master  reports  that  there  are  debts 
due  by  the  testator  remaining  unpaid,  and  that  there  is  a  fund 
available  for  the  payment  of  them,  application  maybe  made  to  the 
Court,  by  petition,  to  direct  the  payment  of  the  debts.  So,  if  the 
Master  reports  that  there  are  no  debts,  the  individuals  entitled  to 
the  residue,  if  they  have  been  ascertained,  may  apply  to  the  Court 
for  a  distribution  of  part  of  the  fund.  It  is,  however,  to  be  ob- 
served, that  such  a  distribution  ought  not  to  be  made  without  re- 
taing  a  sufficient  sum  to  defray  the  costs  of  the  suit. 


!b)  2  Smith,  171,  3rd  ed.  to  it  in  the  usual  manner,  and  < 

c)  Ante,  p.  1383.  proceed  by  petition.    Drerer ».  sfan- 

(d)  Where  a  party  to  a  suit  object*  desley,  7  Sim.  240. 
to  a  separate  report,  he  moat  except 
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The  Master  haying  obtained  all  the  necessary  information  to      Separate 
enable  him  to  prepare  his  general  report,  which  must  comprise  s^*^^, 
the  conclusions  which  he  has  come  to  upon  all  the  matters  refer-  General 
red  to  him  by  the  decree  (e),  a  warrant  is,  upon  his  intimation,  rePort- 
taken  out  by  the  solicitor  conducting  the  cause,  underwritten 
thus : — "To  show  cause  why  the  Master  should  not  proceed  to  pre- 
pare his  report  herein"     This  warrant  is  issued  in  conformity  with 
the  67th  Order  of  1828,  by  which  it  is  directed, 

"  That  the  Master  shall  not  receive  further  evidence,  as  to  any  Matter  of 
matter  depending  before  him  after  issuing  the  warrant  on  prepar-  rePort* 
ing  his  (eport,  but  that  he  shall  not  issue  such  warrant  without 
previously  requiring  the  parties  to  show  cause,  why  such  warrant 
should  not  issue." 

After  the  warrant  to  show  cause  has  expired,  the  warrant  "  On  Warrant  on 
preparing  the  Report "  must  be  issued  and  served,  which  operates,  P^P*1  ,B&- 
as  we  have  seen,  by  way  of  bar,  to  further  evidence. 

By  one  of  Lord  Coventry's  Orders,  after  stating  "  that  the  Mas-  Recitali  in. 
ters  of  the  Court  do  sometimes,  by  way  of  inducement,  fill  a  leaf 
or  two  of  the  beginning  of  their  reports,  and  sometimes  more, 
"with  a  long  and  particular  recital  of  the  several  points  of  the  or- 
der of  reference,"  it  is  ordered, "  that  they  shall  forbear  such  itera- 
tions, the  same  appearing  sufficiently  in  the  order,  and  without 
any  other  repetition  than  this,  '  according  to  an  order,  or  by  the 
direction  of  an  order,  of  such  a  date,1  shall  fall  directly  into  the 
subject-matter  of  their  report,  setting  down  the  same  clearly,  but 
as  briefly  as  they  can,  for  the  ease  both  of  the  Court  and  par- 
ties" {g). 

This  Order,  however,  so  far  at  least,  as  restricts  the  recitals  of  Form  of  the 
the  points  of  the  order,  in  the  commencement  of  the  decree,  is  reP°rt- 
generally  observed ;  but  it  is  the  practice  of  the  Masters,  in  their 
reports,  to  specify  the  particular  head  of  each  direction  contained 
in  the  order  separately,  and  then  to  dispose  such  direction  before 
he  proceeds  to  report  upon  another.  This  method  of  preparing 
reports  is  most  useful,  since  it  keeps  all  the  separate  subjects  of 
reference  distinct  from  each  other,  and  enables  the  Master  to  give 
his  conclusions  upon  each  other  in  a  clear  and  distinct  form. 
And  it  is  to  be  remarked,  that  great  care  is  necessary  in  preparing 
a  report  to  dispose  of  all  the  matters  which  have  been  referred, 
either  by  findings  of  the  Master  upon  each  section  of  the  decree, 
or  by  pointing  out  what  matters  of  reference  have  been  waived 
(A) ;  and,  where  a  separate  report  has  been  made,  it  will  be  neces-  Where  a  iepa- 

(e)  Bearaea's  Ord.  (k)  Bennett,  18.  been  made. 

$)  Beamea'e  Ord.  61. 
124 
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Matter  of    Mry  to  allude  to  it  in  the  general  report,  specifying  the  particulars 

»)^^0-%_.  of  it,  so  that  the  Court  may  see  that  all  the  inquiries  directed  by 

the  decree,  hare  been,  in  some  way  or  other,  disposed  of  by  the 

Master  (i). 

Proceeding  The  Master,  however,  must  not  go  beyond  the  matters  referred 

where  Muter  to  him,  and  it  is  laid  down,  in  one  of  Lord  Bacon's  Orders  (&), 

STde^nd     that  if  a  Master  reports  as  to  matter  which  is  not  referred  to 

him,  his  report,  so  far  as  relates  to  that  matter,  is  a  nullity.    It 

has  been  decided  that,  in  such  a  case,  the  proper  course  is,  not 

to  except  to  the  Master's  report,  but,  before  it  is  confirmed,  to 

apply  to  the  Court,  that  it  may  be  referred  back  to  the  Master  to 

review  his  report,  but  that,  if  no  such  application  is  made,  and 

the  report  should  be  confirmed,  the  Court  will  pay  no  attention  to 

it,  except  so  far  as  it  is  warranted  by  the  decree  (/)  (1). 

or  intro-        It  may  be  stated,  with  reference  to  this  part  of  the  subject,  that 

dac««  irate-     no  exceptions  will  lie  to  a  Master's  report,  upon  the  ground  that 
he  has  introduced  irrelevant  matter,  and  that,  where  exceptions 
were  taken,  because  a  Master  had  set  forth  in  his  repeat  certaia 
parts  of  an  affidavit,  and  had  annexed  to  his  report  certain  sched- 
ules and  inventories,  which  it  was  insisted  upon  were  irrelevant, 
and  occasioned  great  and  unnecessary  expense,  Sir  J.  Leach,  M. 
R.,  would  not  permit  the  exceptions  to  be  argued  (as). 
Under  the  Or-      The  48th  Order  of  August,  1841,  directs,  "  That  in  the  report 
den  of  1841,    made  by  the  Masters  of  the  Court,  no  part  of  any  state  of  (acts, 
facts,  or  other  cnarge>  affidavit,  deposition,  examination,  or  answer  brought  in  or 
document,  to  used  before  them  shall  be  stated  or  recited.    But  such  state  of 
be  recited  in     faC|s,  charge,  affidavit,  deposition,  examination,  or  answer  shall  be 
identified,  specified,  and  referred  to,  so  as  to  inform  the  Court  what 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer 
were  so  brought  in  and  used." 
Effect  of  the        According  to  Sir  J.  Wigram,  V.  C.  (a),  there  ia  nothing  in  this 
l8^  riL*i84if  Order  to  prevent  the  Master  from  finding  facts  from  the  evidence 
^^        *  before  him,  and  stating  those  facts  in  his  report,  or  from  stating  the 
reasons  upon  which  he  has  proceeded  in  making  his  report;  or 
from  submitting  any  question  to  the  Court  upon  which  the  powers 

(t)  Ibid.  (m)  Ruflord   v.  Bishop,  5  Ross. 

(ft)  Beames's  Ord.  23.  347. 

(0  Jenkins  •.  Brian  t,  6  Sim.  €05.         (»)  Mens  v.  Bell,  1  Hare,9& 

(1)  A  reference  to  the  Master  will  not  authorize  a  report  by  him  more  exten- 
sive than  the  allegations  and  proofs  warrant ;  and  a  report  which  ia  erroneous 
on  its  face  may  be  inquired  into  without  any  exception  taken.  Levext  »• 
Redwood,  9  Porter,  80. 
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with  which  he  is  armed  do  not  enable  him  to  come*  to  a  satisfac-  Matter  of 
tory  conclusion  ;  or  generally,  from  giving  the  Court  an  account  of  ^^^^^°_^r 
the  effect  produced  upon  his  own  mind  by  the  proceedings  before 
him.  There  is  nothing  in  the  48th  Order  to  prevent  the  Master 
doing  any  of  these  things ;  the  Order  only  rejects  the  practice  of 
stating  and  reciting  in  the  report  the  documents  mentioned  in  the 
Order.  According  also  to  the  V.  C.  of  England  (o)9  the  real  ob- 
ject of  the  Order  was  not  to  direct  the  Master  to  omit  from  his  re- 
port the  statement  of  the  grounds  on  which  he  proceeded ;  but  to 
leave  that  as  it  formerly  was,  and  to  make  this  additional  circum- 
stance necessary,  that  when  the  Master  does  state  the  grounds  on 
which  he  came  to  the  conclusion,  he  shall  also  state  the  evidence 
from  whence  he  deduces  these  grounds. 

It  may  also  be  observed,  that  the  Order  does  not  prohibit  the  Master  not 
Master  from  stating  or  reciting  wills,  deeds,  and  many  other  docu-  j^miStin*? 
ments.    That,  according  to  Sir  J.  Wigram,  V.  C,  was  done  ad-  wills,  and  cer- 
visedly,  because  wills,  deeds,  and  many  other  documents,  being tain  ° £er  doc" 
the  private  property  of  parties  which  they  have  a  right  to  keep  in 
their  private  custody,  do  not  remain  in  the  office  to  be  referred  to 
after  the  report  is  made,  whereas  states  of  facts,  charges,  and  the 
other  matters  specified  in  the  48th  Order  remain  in  the  office. 

Generally  speaking,  it  is  the  duty  of  the  Master  to  meet  all  the  Difficulties  in 
difficulties  that  may  arise  in  the  discharge  of  his  office.     In  some  SbeoUons^of 
way  or  other,  he  must  so  provide  as  that  all  the  accounts  and  in-  decree,  how 
quiries,  directed  by  the  decree,  shall  be  fully  taken  (p)  5  at  least  it wmc<ucd* 
is  the  Master's  duty  to  go  on  with  them,  until  he  finds  a  difficulty 
arising  from  want  of  sufficient  powers,  and  then  an  application 
must  be  made  to  the  Court,  either  by  the  Master  or  by  the  parties, 
to  do  that  which  is  necessary  in  order  to  supply  the  defect  of  his 
authority  (q).    A  motion,  however,  cannot  be  made  for  the  pur- 
pose of  getting  the  Court  to  point  out  to  the  Master  the  form  in 
which  he  is  to  make  his  report  (r). 

When  the  Master  is  directed  to  ascertain  a  fact,  he  must  not  Master  mast 
content  himself  with  stating  these  circumstances  and  leaving  the  BlQn9  u  to   " 
Court  to  draw  its  own  conclusion,  but  he  must  draw  the  conclusion,  facts, 
himself;  and  if  he  does  not  do  so,  either  party  is  at  liberty  to  ex- 
cept to  the  report  for  not  having  stated  that  conclusion  for  which 
the  party  objecting  contends  (s)  (1). 

(0)  In  re  Qrave,  10  Sim.  574.  (»)  Winter  v.  Innes,  4  M.  A  C. 
(p)  Vide  Paynter  t.  Houston,  3    104 ;  and  see  Lee  v.  Willock,  6  Ves. 

Mer.  303.  605;  Dixon  v.  Dixon,  3  Bro.  C.  C. 

(q)  Ibid.  ed.  Belt,  510. 

(r)  Agar  v.  Onrney,  3  Mad.  389. 

(1)  Post,  1481,  note. 
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Matter  of  It  may  be  mentioned  here,  that,  even  when  the  evidence  is  such 
^^**1^^  that  it  is  impossible  to  arrive  at  any  degree  of  certainty  upon  it, 
Even  where     yet,  if  it  is  sufficient  to  afford  a  reasonable  ground  of  presumption 

there  is  only     one  way  or  tne  0^ner  tne  Master  is  bound  to  find  in  favor  of  such 

presumptive  J 

evidence.         presumption  (t).    The  Master,  however,  is  not  bound  to  state  the 

bat  not     inferences  of  law  arising  from  the  facts  before  him  ;  and  where 

conclusion!  of  facte  are  ^  0]ear]y  stated  in  a  report,  as  necessarily  to  involve  a 
particular  consequence,  it  is  for  the  Court  to  act  upon  the  facts  so 
reported ;  and  it  would  not  be  a  proper  ground  of  exception,  that 
the  Master  had  omitted  to  point  out  the  consequence  (u). 
Special  cir-  It  is  not,  indeed,  the  general  practice,  unless  in  particular  cases, 

c  oe8'     for  the  Master,  upon  references  to  inquire  into  facts,  to  state  the 

special  circumstances  of  the  case  in  his  report,  without  he  is  ex- 
pressly directed  to  do  so  (1).  By  Lord  Clarendon's  Orders  (z), 
the  Masters  are  not,  upon  the  importunity  of  counsel,  how  emin- 
ent soever,  or  their  clients,  to  return  special  certificates,  unless 
they  are  required  by  the  Court  to  do  so,  or  that  their  own  judg- 
ment, in  respect  of  difficulty,  leadeth  them  to  it,  such  kind  of  cer- 
tificates, for  the  most  part,  occasioning  a  needless  trouble  rather 

in  discre-  than  ease  to  the  Court,  and  certain  expense  to  the  suitor.    It  is  to 

tionof  Master.  ^  observed,  however,  that,  under  this  Order,  considerable  discre- 
tion is  left  to  the  Master,  and  that  notwithstanding  it,  he  may,  and 
frequently  does,  state  special  circumstances  in  his  report,  without 
any  speeific  order  to  warrant  it  (s/).  It  is,  nevertheless,  frequent- 
ly the  practice,  where  it  is  apprehended  that  particular  circumstan- 

UhMt*     ces  may  come  out  °Pon  inquiri*8  before  the  Master,  which  may 

to  state  given    influence  the  opinion  of  the  Court,  when  the  cause  comes  on  upon 

by  decree;        further  directions,  to  ask,  at  the  hearing,  for  a  specific  direction  in 

the  decree  or  order,  that  the  Master  may  be  at  liberty  to  state 

special  circumstances  (z),  under  such  a  direction,  however,  the 

Master  must  not  set  forth  the  evidence  with  his  opinion  upon  it, 

(I)  Vide  Fenner  v.  Agutter,  1  M.  (y)  2  Atk.  680 ;  Champernowne  ». 

4bK.ro.  Scott,4M»4.209;bntseeGsjMlertan 

(«)  Per  C.  C  Pepys,  M.  IL,  Bick  ».  Ganderton,  13  Sim.  162. 

».  Matley,  8M.&K.  312.  (z)  Seton  on  Decrees, 21. 

(r)  Beames's  Qrd. 

(1)  Post,  1481,  notes. 

The  report  of  a  Master, « that  it  would  be  for  the  interest  of  the  defend- 
ants to  sell  the  estate  in  separate  lota,  if  the  premises  can  be  conveniently 
divided,**  is  not  snfficientlj  definite  to  be  the  foundation  of  a  decree  for  the 
sale  ofUke  mortgaged  property.  Walker  v.  Hallett,  1  Ala.  379.  The  report 
should  have  stated  whether  the  property  was  snseeptihle  of  £  vision ;  which 
portion  it  was  lor  the  interest  of  the  defendants  shonld  be  sold;  and  should 
also  have  contained  the  evidence  on  which  the  report  was  ssnnded.  Ibid. ; 
Anon.  1  Clarke,  423. 
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but  he  should  state  the  matter  of  fact,  for  the  judgment  of  the     ^Jj*8* JJ* 
Court,  in  the  same  manner  as  in  Courts  of  Law; — they  only    _^^V-^_r 
state  the  facts  allowed  by  both  aides,  In  a  special  verdict,  but  nev- Method  of 
er  meddle  with  any  part  of  the  evidence  on  either  side  (a)  (I).       cScwumsUuttcei! 

But  although  the  Master  does  not,  unless  under  special  cir-  Reference  t0 
cumstances,  detail  the  evidence  upon  which  he  proceeds  in  mak-  evidence. 
ing  his  report,  yet  he  generally  refers  to  it,  either  in  the  body 
of  his  report  or  in  a  schedule  annexed  to  it.     When  he  reports  Scheduler 
upon  accounts,  he  generally  states  the  results  of  the  accounts  in 
the  body  of  the  report,  and  refers  to  schedules  as  to  the  particular 
items.    These  schedules  must  be  annexed  to  the  report  and  filed 
with  it,  and  it  will  not  be  sufficient  that  they  should  be  entered  in 
a-  book  kept  in  the  Master's  office,  in  the  same  manner  as  the  ac- 
counts of  receivers  (b)  (2). 

When  the  Master  has  prepared  his  report,  an  intimation  of  his  Draft  report, 
having  done  so  is  given  to  the  solicitor  for  the  party  conducting       * 

(a)  Duchess  of  Marlborough  v.  ed  and  settled  by  the  Master,  shall  be  , 
Wheat,  1  Atk.  464.  entered  in  a  book,  to  be  kept  for  that 

(b)  Smith  v.  Smith,  2  Dick.  789.  purpose  in  the  Master's  office,  as  is 
For  the  convenience,  however,  of  now  the  practice  with  respect  to  Re- 
suitors  wishing  to  refer  to  accounts  eeivers*  accounts,  and  with  proper 
taken  in  the  Master's  office,  it  is  prow  indexes,  in  order  to  be  referred  to  as 
Tided,  by  the  62nd  Order  of  1823,  occasion  may  require." 

"  That  all  such  accounts,  when  pass- 

(1)  Where  it  is  referred  to  a  Master  to  examine  and  report  as  to  particular 
facts,  or  as  to  any  other  matter,  it  is  his  duty  to  draw  tile  conclusions  from 
the  evidence  before  him,  and  to  report  such  conclusions  only ;  and  it  is  irreg- 
ular and  improper  to  set  forth  the  evidence  in  his  report,  without  the  special 
direction  of  the  Court.  Matter  of  Hemiup,  3  Paige,  305 ;  Mott  v.  Harring- 
ton, 15  Vermont,  185.    See  Johnston  v.  Reardon,  1  Moll.  54. 

Where  the  Master  incorporates  the  evidence  into  his  report,  without  the 
special  direction  of  the  Court,  although  it  is  done  upon  the  solicitation  of 
counsel,  he  will  not  be  allowed  for  it  on  the  taxation  of  h»  costs.    Matter  of  1 
Hemiup,  supra. 

But  if  the  conclusion  which  he  is  to  draw  is  a  question  of  law,  and  not  a 
mef*  legal  presumption  of  a  fact,  he  is  permitted,  in  the  exercise  of  a  sound 
discretion,  and  without  an  order  for  that  purpose,  to  make  a  special  report 
submitting  the  legal  question  to  the  decision  of  the  Court.  Matter  of  Hemi- 
up, raprt- 

(2)  When  a  report  is  made  upon  accounts  exhibited  to  the  Master,  such 
accounts  should  accompany  the  report,  that  the  Court  may  see  the  correct- 
ness of  the  Master's  inferences.    Jeffreys  v.  Yarborough,  2  Hawks,  307. 

Sometimes  orders  direct  the  Master  to  report  the  testimony ;  sometimes  to 
report  if  either  party  requires  him  to  do  so.  In  these  cases  the  testimony 
should  be  annexed,  certified  by  him,  but  not  embodied  in  the  report.  1  Hon. 
Ch.  Pr.  545.  See  Anon.  1  Clarke,  423.  But  either  party  may  apply  to  the 
Master  for  certified  copies  of  the  testimony  to  be  used  upon  the  argument  of 
exceptions  to  the  report.    lb. 

A  party  should  require  the  Master,  or  Auditor,  to  report  specially  such  ev- 
idence as  furnishes  the  ground  of  any  exception.  And  the  Court  will  not 
open  the  facts  of  the  report,  unless  to  correct  some  unquestionable  error. 
Donnell  v.  Columbian  Ins.  Co.  2  Sumner,  366. 
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Matter  of 
Report. 


Copies,  by 
whom  to  be 
taken. 
Warrant  to 
settle. 


Settlement  of 
draft  report 


Transcript  of 
draft  report. 


Draft   Report. 
Warrant  on 
signing. 

Service  of 


Signing. 


the  cause,  (who  has,  generally,  bespoken  a  copy  of  the  draft  re- 
port,) that  the  draft  report  is  ready.  Any  party,  however,  may 
apply  to  the  Master  to  make  his  report  (c),  and  when  the  draft  is 
prepared,  a  warrant  must  be  taken  out  and  served  upon  all  parties 
active  in  the  suit,  underwritten  —  "  the  Master  has  prepared  the 
draft  of  his  general  [or  separate]  report "  (d).  This  is  done  for 
the  purpose  of  informing  the  parties  that  the  report  is  ready. 

Upon  the  service  of  this  warrant,  the  parties  requiring  it  must 
procure,  from  the  Master's  clerk,  a  copy  of  the  draft  report,  or  of 
such  part  of  it  as  affects  their  interests  (e).  And  the  party  con- 
ducting the  cause  must  take  out  and  serve,  successively,  warrants 
"  to  proceed  upon  "  and  "  to  settle  "  the  draft  report  (/). 

Upon  attending  the  warrant,  to  settle  the  draft  report,  the  solic- 
itors for  the  several  parties  should  suggest  to  the  Master,  such 
alterations  as  in  their  judgment  they  may  think  proper. 

When  all  the  alterations  and  suggestions  of  the  parties  have 
been  submitted  to  the  Master  and  disposed  of,  the  Master  finally 
settles  the  draft  of  his  report,  from  which  the  Master's  clerk 
makes  a  transcript  or  engrossment  upon  paper,  which  must  be 
carefully  examined  by  the  solicitor  for  the  party  taking  the  same, 
and  compared  with  the  draft  as  settled  by  the  Master  (g).  After 
this  has  been  done  another  warrant  must  be  taken  out  and  served, 
underwritten  —  "at  which  time  the  Master  wiU  sign  his  general 
[or  separate]  report  herein."  This  is  called  the  warrant  on  sign- 
ing the  report,  and  must  be  served  upon  the  parties  so  as  to  give 
them  three  clear  days  between  the  service  and  the  day  for  attend- 
ance, that  is,  three  days,  of  which  neither  the  day  of  service  nor 
the  day  of  attendance  is  reckoned  as  one  (h) ;  the  object  of  this 
delay  being  to  afford  the  parties  time  to  bring  in  objections  to  the 
draft  report,  if  they  shall  be  so  advised.  If,  upon  the  return  of 
this  warrant,  no  objections  are  brought  in,  or  time  for  bringing 
in  objections  applied  for  and  allowed,  the  Master  proceeds  to  sign 
the  transcript,  and  then  the  report  is  in  a  complete  state  and  ready 
for  filing  (t).  , 


(c)  Turn.  &  V.  428. 

(if)  Ibid. 

(e)  Formerly,  no  party  could  attend 
the  Master  upon  the  draft  report,  who 
had  not  taken  a  copy  of  it ;  but  this 
is  now  altered,  vide  ante,  p.  1359. 

(/)  1  Turn.  &  V.  428,  the  war- 
rants  may  be  taken  out  by  any  of  the 
parties,  but  they  are  nsoally  taken 
oat  by  the  plaintiff's  solicitor,  un- 


less the  conduct  of  the 

been  taken  from  him,  ride  ante  p. 

1347. 

(£)  1  Turn.  &  V.  429. 

(A)  Ante,  p.  1353.  This  is  some- 
times termed  a  four-day  warrant, 
reckoning  the  day  of  attendance  as 
one  of  the  days. 

(»)  1  Turn.  &  V.  428. 
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The  object  of  allowing  the  interval  of  three  clear  days,  between  D*»ft  Report, 
the  service  of  the  warrant  on  "  signing  the  report,"  and  the  time  objectionTto 
appointed  for  the  attendance  upon  such  warrant,  is,  as  has  been  draft  report, 
stated,  to  allow  parties  who  are  dissatisfied  with  the  Master's  judg- 
ment, an  opportunity  of  stating  their  objections  to  it  in  writing. 
The  reason  for  the  adoption  of  this  proceeding,  is  thus  stated  by 
Lord  Chief  Baron  Gilbert  (k).  —  "  The  ancient  rule  was,  that 
the  party  should  never  except,  but  where  he  had  first  objected  to 
the  draft  of  the  report  before  the  Master  ;  and,  where  there  was 
no  objection  brought  in,  it  was  allowed  as  good  cause  to  discharge 
the  exception  ;  and  it  were  to  be  wished  that  this  good  rule  was 
strictly  followed,  since,  if  the  party  had  objected,  he  might  have 
showed  the  Master  his  error,  and  the  report  would  have  been  al- 
tered in  that  particular,  and  never  troubled  the  Court.  Where- 
as it  often  happens,  that  the  party  will  conceal  some  material  ob- 
jection and  keep  it  in  petto  from  the  Master ;  and  when  this 
comes  on  by  way  of  exception,  it  makes  a  variance  in  the  re- 
port." 

The  rule  mentioned  by  the  Lord  Chief  Baron,  was  promulgate  No  exception! 
ed  by  Lord  Keeper  North,  in  1683  (J),  and  is  in  fact,  with  little  £"£^^0- 
variation,  the  rule  of  the  Court  at  the  present  time  ;  the  practice  jections. 
of  the  Court  requiring  that,  as  to  all  references  to  a  Master,  of 
such  a  nature  that  his  report  thereupon  is  to  be  made  the  founda- 
tion of  a  further  decree  or  decretal  order,  no  party  is  at  liberty, 
without  a  special  order,  to  except  to  the  report,  or  present  a  peti- 
tion in  the  nature  of  an  exception  thereto,  unless  he  has,  previous- 
ly to  the  Master  signing  the  report,  carried  in  objections,  in  writ- 
ing, to  the  draft  report,  specifying  the  points  in  which  he  consid- 
ers the  report  to  be  wrong  (m)  (1). 

Objections  to  a  draft  report  are  generally,  though  not  necessa-  Form  of. 
rily  drawn  by  counsel,  but  are  not  signed  by  him ;  and  as  they  are 
to  serve  as  the  foundation  of  future  exceptions,  they  are  gener- 
ally the  same  in  form  and  substance  as  the  exceptions  proposed  to 
be  taken. 

Although  the  objections  ought,  in  strictness,  to  be  taken  in  the  Time  of  bring- 
period  between  the  service  of  the  warrant  upon  the  signing  the  m* in ' 


(k)  For.  Rom.  167.  ter,  1  Mad.  555;  Orley  v.  Pensam.  1 

I)  Beamei'i  Ord.  259.  Hare,  322. 

m)  Pennington  v.  Lord  Muncas- 


t 


(1)  Exceptions  are  always  to  be  confined  to  objections  allowed  or  over- 
ruled by  the  Master.  Copeland  v.  Crane,  9  Pick.  73, 78 ;  Byington  v.  Wood, 
1  Paige,  45.  See  Method.  Epis.  Church  v.  Jaques,  3  John.  Ch.  81 ;  Lewis 
v.  Lewis,  1  Ala.  35;  Story  v.  Livingston,  13  Peters,  359. 
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serTed  be&re  oe  return  nf  tae 
the  stare  I'inrg  upon  sack 
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yet  the  Master  will, 
to  his,  allow  rartker  time  for 


Ob 

aaa)  be  <ft  by 

per  suns  not 


be  taken  oat  and 
to  sign  tke  report,  and,  on 

will  be  given,  by  the  Mas- 

a  party  to  tke 

to  the  draft  aa 

to  takeexcep* 

in  mda  decrees, 

■at,  if  they  mean  toes* 

to  tke  draft  in  the  same 
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claims  hare 
been  rejected. 


Warrants  oav. 


Proceeding 
upon. 


creditors  or 
clahns  disallowed, 
s  finding,  to  be 
to  gain  aright 


If 

suit,  b  dissatisfied  wmk  k,  he 

a  pty.r— sihim  step  to 

tions;  thus,  creditors 

and  who  have  had  their  claiani  allowed, 

cept  to  the  report,  carry  in  their 

manner  as  parties  to  tke  record. 

So,  also,  persons  wko  hare 
next  of  kin,  under  decrees,  km  hare  bad 
ought  also,  if  they  intend  to  dispute  the 
prepared  with  objections  to  the  draft  report  in 
to  except  to  it  (  »). 

It  is  to  be  observed,  that  tke  object  of  iganking  a  party  to  de- 
liter  objections  before  he  can  except  to  the  report,  is  that  the  Ma* 
ter  asay  hare  an  opportunity  of  reconsidering  his  opinion  (q),  and 
that,  when  they  are  left,  the  usual  warrants  "on  searing'9  and  "  to 
proceed  "  should  be  served  on  die  parties. 

If,  after  considering  the  objections,  tke  Ifaster  maintains  bis 
original  opinion,  he  signs  the  report  as  it  stands,  if  he  changes 
his  opinion,  he  alters  the  draft  of  his  report  accordingly,  after 
which  a  fresh  warrant  "  on  signing  "  must  he  served,  in  order  to 
attord  tke  other  party  an  opportunity  of  carrying  in  fresh  objections 
to  the  altered  draft  (r). 


Filing  and  con-     The  Master's  report  baring  been  signed,  it  should  be  forthwith 
^O^onof     filed  in  tke  Report  Office,  and  an  office  copy  tkereof  taken  by  the 

(a)  1  Tore.  dc.  V.  430.  (f)  fiowker  «.  ffickaon,  3  Mad. 

(•)  Ibid.  439. 

(a)  Vide  Walker   v.  WingfleM,  (r)  Rirhinkw  sw Hartaa,SBeav. 

Reg.  Lib.  1809,  B,  fb.  10;  and  Ker  87. 
«.  Ckberry,  Reg.  lib.  1812,  A.  734. 


(1)  SeeByiagton  v.  Wood,  1  Paige,  145. 
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party  filing  it  (s).    By  an  old  Order  (t),  this  should  be  done  Objections  to 
within  four  days  after  the  signature,  but  it  is  considered  sufficient  v^^->^-^/ 
if  it  be  filed  at  any  time  before  any  proceedings  are  taken  or  order  * 
made  thereon  («). 

After  the  report  has  been  filed,  the  question  arises  whether  it  is  What  reports 
one  of  such  a  nature  as  to  require  confirmation  by  the  Court,  JJJJjgjjJ  £°  ^Jj" 
or    whether  it  is  final  and  complete  without  such  confirmation ;  Court, 
according  to  Sir  J.  Wigram,  V.  C,  the  answer  to  this  question 
depends  upon  the  terms  of  the  order,  or  the  nature  and  subject  of 
the  reference,  and  not  upon  the  proceeding  on  which  the  refer- 
ence is  made  (z). 

So  that  on  the  one  hand  there  are  some  reports  made  under  de- 
crees which  do  not  require  confirmation ;  and  on  the  other  hand 
there  are  some  reports  made  upon  motions  or  petitions,  which 
must  be  regularly  confirmed.  In  the  case  of  Empringham  v. 
Short  (y),  the  V.  C.  of  England  stated,  that  he  had  had  a  conver- 
sation with  the  Registrar  on  the  subject ;  and  that  he  found  that 
it  was  difficult  to  determine  by  any  general  rule  which  are  the  re- 
ports which  this  Court  requires  to  be  confirmed,  and  what  are 
those  which  are  taken  to  be  sufficient  for  the  Court  to  act  upon, 
though  they  be  not  confirmed. 

In  the  case  before  him,  on  a  motion  to  commit  a  defendant  for  When  the  Or- 
contempt,  the  defendant  undertook  to  make  reparation  for  the  act  ^  reference 
complained  of.     Whereupon  the  Master  was  directed  to  inquire  is  final  in  its 
what  reparation  the  defendant  ought  to  make,  and  he  was  ordered  rea^™  does  not 
to  make  such  reparation  accordingly.     The  V.  C.  of  England  require  con- 
thought  the  report  made  upon  the  order  was  one  that  required  con-  finntiion. 
firmation  before  the  Court  could  act  upon  it.     But  Lord  Cotten- 
ham  held  otherwise,  considering  the  order  of  the  Court  final,  as  it 
directed  the  defendant  to  make  the  reparation,  when  the  amount 
should  be  ascertained  by  the  Master. 

It  would  seem,  therefore,  that  wherever  the  discretion  of  the 
Court  is  exercised  upon  the  first  Order,  and  where  the  Master  is 
only  called  upon  to  perform  some  act,  or  make  some  inquiry  ne- 
cessary for  carrying  out  the  order  which  the  Court  has  made,  the 
report  of  the  Master  will  not  require  confirmation. 

Thus,  all  reports  made  by  the  Master,  confined  to  such  facts  General  rale, 
as  of  his  having  appointed  trustees,  approved  a  conveyance  or 
settled   interrogatories  for  the  examination  of  parties,  or  of  his 
having  ordered  the  production  of  documents  pursuant  to  a  decree, 

(«)  Bennett,  22.  (z)  Otley  v.  Pensam,  1  Hare,  324. 

(I)  Beames's  Ord.  292.  (y)  11  Sun.  78. 

(«)  Vide  ante,  p.  1364,  n.  (/). 
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Warn  TnMVta  fg^i  that  the  documents  ordered  to  be  produced,  were  either  pro- 
duced or  not  produced  before  him,  do  not  require  confirmation. 
So  as  we  have  seen  the  Master's  report,  upon  exceptions  for  scan- 
dal or  insufficiency,  does  not  require  confirmation  (a)  (1). 

Esm»         There  is,  however,  one  report  of  the  nature  last  mentioned, 

^"^,^^/t    hkh  »  an  exception  to  the  role,  as  it  does  require  confirmation 
^  ^rr^Mtf   by  the  Court;  namely,  a  report  of  a  person  being  the  purchaser 
tcajiKi*-       of  a  lot  at  a  sale,  before  the  Master,  with  respect  to  which  it  is  to 
be  observed,  that  the  object  of  requiring  this  report  to  be  confirm- 
ed is  not  to  enable  the  parties  to  bring  the  decision  of  the  Master 
under  the  review  of  the  Court,  but  to  afford  time  between  the  ser- 
vice of  the  order  nisi,  and  the  absolute  confirmation  of  the  re- 
port to  others  to  come  in  and  open  the  bidding,  so  as  to  secure  the 
sale  of  the  estate  to  the  best  possible  advantage.    This  exception, 
therefore,  depends  upon  a  particular  reason,  and  does  not  inter- 
fere with  the  rule,  which  renders  the  confirmation  of  such  reports 
as  are  not  intended  to  be  made  the  foundation  of  any  future  dis- 
cretionary act  of  the  Court  generally  unnecessary. 
What  reports       On  the  other  hand,  where  the  report  is  required  for  the  pur- 
resmre  cooa>»  ^^  tf  m9j^]ng  the  Court  to  make  some  discretionary  order  or 
*  decree,  whether  the  order  directing  the  reference  be  made  upon 
decree,  or  upon  any  interlocutory  application,  the  report  requires 
confirmation  before  it  is  adopted  as  the  foundation  of  such  future 
order  or  decree. 
.Uimwr  a  Although,  in  determining  the  question,  whether  a  report  of  the 
wh.ck  to*  i*-  ]f  asttff  doss  or  does  not  require  confirmation,  it  is  immaterial 
S^Jt*^      whether  the  order  of  reference  was  made  by  decree  or  upon  an 
interlocutory  application,  yet  supposing  it  to  be  such  a  report,  as 
tiro*  its  nature,  requires  confirmation,  there  is  a  difference  in  the 
mode  in  which,  in  the  two  different  cases,  the  confirmation  of  the 
Court  »  obtained. 
WU  tWi^     If  a  reference  is  made  at  the  hearing  of  a  cause,  or  upon  fur- 
***yt*A^     ^n€f  directions  the  proceedings  to  confirm  the  report  is  by  a  mo- 
c<¥*    *          lion  sin  (*),  upon  which  an  order  is  made  that  the  report,  and  all 
the  matters  and  things  therein  contained,  do  stand  satisfied  and 
confirmed,  &c. ;  unless  the  defendant  having  notice  thereof,  shall 
within  eight  days  after  having  such  notice,  show  unto  the  Court 
good  cause  to  the  contrary  (c). 

(a)  Ante,  p.  893.  (c)  Hand,  169. 

(a)  Ottey  v.  Pensam,  1  Hare,  324. 

(1)  A  Master1!  certificate  at  to  the  insufficiency  of  an  examination  of  a 
party  on  interrogatories,  also,  does  not  require  an  order  of  confirmation. 
Case  s.  Abeel,  1  Paige,  630. 
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This  order  may  be  obtained,  by  motion  of  course,  or  by  petition  Confirmation 
at  the  Rolls  (d),  by  any  of  the  parties,  though  it  is  usually  taken  .  _^  l^r 
by  the  plaintiff  or  party  taking  the  report      When,  however,  a  Order  for, 
party,  who  does  not  take  the  report,  proceeds  to  confirm  it,  he  howoltoiBed. 
should  give  the  party,  taking  the  report,  notice,  that,  unless  such  fendaiu, 
party  mores  to  confirm  the  report  within  a  git  en  time,  he  shall  do 
it  (*).     It  is  said,  also,  that,  where  a  Master  makes  a  separate  ; by  acred- 
report  of  a  creditor's  daks,  the  creditor  may  obtain  the  order  to l  r  5 
confirm  the  report  (/). 

The  circumstance  of  obtaining  an  order  to  confirm  a  Master's  does  not  pre- 
report  nisi,  does  not  preclude  the  party  taking  it  from  afterwards 22njStftuni 
excepting  to  the  report ;  and  the  time  within  which  this  may  be  excepting. 
done  is  unlimited* till  the  order  to  confirm  absolute  is  made ;  but 
it  may  be  limited  by  an  order  nisi,  to  be  obtained  by  any  other 
party,  on  the  neglect  of  the  party  having  the  carriage  of  the  re- 
port (g). 

In  a  recent  case  (A),  after  the  Master  had  made  his  report,  the  Where  the 
plaintiff  excepted  to  so  much  of  it  as  allowed  certain  payments  pi*1****  ®*\  - 
made  by  the  defendant,  but  neglected  to  obtain  the  usual  order  to  the  report, 
confirm  the  report  nisi,  before  filing  his  exceptions.  The  excep- 
tions came  on  to  be  argued  and  were  allowed,  and  it  was  referred 
back  to  the  Master  to  review  his  report,  upon  which  the  Master 
made  his  further  report,  and  the  plaintiff  obtained  an  order  nisi  to 
confirm  it.  As  no  order  nisi  to  confirm  the  first  report  had  been 
obtained,  it  was  considered  necessary  also  to  confirm  so  much  of 
the  original  report  as  had  not  been  excepted  to,  and  the  plaintiff 
applied,  as  of  course*  for  an  order,  nisi  for  that  purpose,  which 
the  Registrar  declined  to  draw  up  without  the  sanction  of  the 
Court ;  whereupon  the  plaintiff  made  a  motion,  at  the  Rolls,  Sw- 
an order  nisi  to  confirm  so  sauch  of  the  Master's  report  as  the 
plaintiff  had  not  excepted  to,  and  the  order  was  made  in  those 
terms. 

It  may  be  mentioned  here,  that  although  creditors  who  have  Order  nut, 
come  in  before  the  Master,  and  have  bad  their  claims  allowed,  how  8eryed- 
are  frequently  most  materially  interested  in  the  report,  it  is  not 
usual  to  serve  them  with  the  order  for  confirming  it  nisi ;  and 
that,  of  course,  where  persons  have  come  in  as  creditors,  but  have 

(d)  21st  Order,  1828.  (jg)  Richardson  v.  Horton,  5  Beav. 

(«)  2  Smith,  383, 3rd  ed.  \  and  Shir.    87. 
ley  v.  Earl  Ferrers,  MS.  cited  ib.  (A)  Robinson  v.  Wood,  Rolls,  16th 


ibi< 


(J)  Gibbons  v.  Caunt,  MS.  cited    Dec.  1839,  ex  relatione  Faber. 
id. 
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Confirmation  not  succeeded  in  establishing  their  claims,  they  are  never  served 

v^^-v^^x  with  such  order.     In  no  case  is  personal  service  requisite  (t). 

Order  abso-  A  copy  of  the  order  nisi  having  been  served  upon  the  solicitors 

ta\ne<T    &       *°r  ^e  different  parties,  an  affidavit  of  such  service  must  be  made 

and  filed,  and  then,  if  no  cause  is  shown  within  eight  days,  the 

party  is  entitled  to  move  as  of  course,  after  the  expiration  of  those 

eight  days,  to  make  the  order  nisi  absolute  (k). 

It  appears  that  now  the  order  for  confirming  the  report  abso- 
lutely, may  be  obtained  on  any  day,  as  well  in  term,  as  out  of 
term  (/). 
Of  showing  The  usual  cause  shown  against  making  the  order  nisi  for  con- 
cause.  °M  °*  fi™"^  tne  Master's  report  absolute,  is  the  filing  of  exceptions  to 
Order  for  set-  t°e  rePort»  &&d  the  setting  of  them  down  to  be  argued  (m) ;  but 
ting  down  it  is  to  be  observed,  that  there  must  be  an  order  for  setting  the 
served,  exceptions  down  for  argument  actually  entered  and  served,  and 

that  the  mere  filing  of  exceptions  and  paying  the  deposit  will  not 
be  sufficient  (n). 
Order  to  re-  An  order  to  review  the  report,  which  is  sometimes,  though  very 

view  report,     rarely,  granted  upon  application  after  the  order  nisi,  may,  also,  be 

shown  as  cause  against  confirming  it  absolute. 
Time  for  ehow-      If,  for  any  reason,  a  party  is  desirous  of  enlarging  the  time  for 
inff  cause,  how  confirming  the  report  absolutely,  he  should  make  a  special  appli- 
eniarge  .         cation  to  the  Court  by  motion  (0). 

Cannot  be  bv       ^^e  aPP^cat*on  *°r  tne  order  to  confirm  the  Master's  report  ab- 
petition.  solute,  must  be  by  motion,  and  cannot  be  by  petition  at  the  Rolls, 

the  21st  Order  of  1828,  which  authorizes  the  granting  the  order 
nisi  upon  petition,  not  extending  to  the  order  absolute.    It  must 
be  supported  by  an  affidavit  of  service  of  the  order  nut,  and  by 
Order  need  not  tne  Registrar's  certificate  of  no  cause  having  been  shown.    The 
be  served.        order  confirming  a  report  absolute  requires  no  service  (p). 
Mav  be  ob-  ^  ^e  P^nt^  ^et  obtaining  the  order  nisi  to  confirm  the  Mas- 

tained  by  the   ter's  report  does  not  proceed  to  make  it  absolute,  the  defendant 
defendant.        mav  move  to  confirm  the  report ;  and  for  that  purpose  the  certifi- 
cate of  no  cause  shown  will  be  ordered  to  be  entered  on  his  office 

Mode  of  con-    C°Py  °f  the  °rdef  ""'  ^' 

firming  reports     ^  ^as  hefore  been  stated,  that  there  is  a  distinction  between  the 

ordered  upon 

interlocutory         (*)  21st  *nd  44th  Orders  of  1828,  liner,  2  Dick.  604 ;  Abel  «.  Nodes, 

applications.     antet  P-  514-  ibid-  730 ;  Mole  v.  Smith,  1  J.  &.  W. 

(k)  For  the  manner  of  computing  670. 

the  period,  see  ante,  p.  404.  (0)  Vide  Hand,  169. 

(I)  Lord  Harborough  v.  Wartnaby,  (p)  2  Smith,  386,  3rd  ed. 

1  Ph.  364.  (a)  Roberts  v.  Williams,  2  Hue, 

(m)  Gildart  v.  Moss,  4  Ves.  617.  151. 
(n)  Ibid. ;  vide  etiam,  Hall  v.  Mul- 
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manner  of  confirming  some  reports,  and  that  of  confirming  others.  Confirmation 
Those  reports  which  are  founded  on  decrees  or  decretal  orders,  °  ' 

must  be  confirmed  by  orders  nisi  absolute,  made  upon  motion,  in 
manner  last  stated;  whilst  those  reports,  which  are  the  conse- 
quence of  orders  made  upon  a  motion  or  petition,  are  confirmed 
by  motion  or  petition  absolutely  (r). 

Of  this  description  are,  reports  as  to  the  propriety  of  granting  When  upon  in- 
leases  of  property  under  the  control  of  the  Court,  or  as  to  the  ap-  terlocutory 
proval  of  contracts  for  the  purchase  of  property  with  funds  in  Court.  app  ica  lon*' 
Of  the  same  nature,  also,  are  reports  of  the  allowance  of  mainten- 
ance or  guardians  for  infants,  where  the  application  for  the  main- 
tenance or  guardians  has  been  made  to  the  Court  in  the  form  of 
a  summary  petition,  though  the  form  of  confirming  such  report 
would  be  different,  if  the  order  for  the  approval  of  the  mainten- 
ance, &c,  should  be  made  upon  decree  (s). 

Reports  of  this  description  must,  as  has  been  stated,  be  confirm-  Petition  to 
ad  by  petition,  which  generally  prays,  besides  the  confirmation  of confirm- 
the  report,  such  consequential  directions  as  arise  out  of  it.  On 
hearing  these  petitions,  the  Court  will  take  into  consideration  any 
objections  which  may  arise  upon  the  report,  provided  they  are 
sufficiently  raised  by  it  to  enable  the  Court  to  dispose  of  them. 
In  cases,  however,  where  the  objection  is  not  on  the  face  of  the 
report,  it  is  necessary  to  present  a  petition  to  raise  the  point, 
praying  that  the  Master  may  review  his  report,  and  this,  it  seems, 
is  the  correct  mode  of  exceptions  to  this  class  of  reports  (t). 

It  may  be  observed,  that  Mr.  Smith,  in  the  last  edition  of  his 
Treatise,  remarks,  with  respect  to  these  reports  made  upon  inter- 
locutory applications,  that  "  the  present  practice  of  combining  in 
the  same  petition  a  prayer  to  confirm  a  Master's  report  (which 
ought  to  be  confirmed  by  order  nisi  and  absolute),  and  for  direc- 
tions consequential  upon  it,  is  not  only  contrary  to  the  practice, 
but  is  attended  with  a  great  increase  of  trouble  and  expense,  and 
may,  if  title  is  involved,  lead  to  dangerous  results."  The  prac- 
tice is,  however,  recognized  by  Sir  J.  Wigram,  V.  C,  in  Ottey  v. 

(r)  Ottey  v.  Pensam,  1  Hare,  324.  ship  did  not  advert  to  the  distinction 

(«)    Vide  Cavendish  v.  Mercer,  5  above  pointed  out,  and  to  the  fact, 

Ves.  196,  notis.    It  is  to  be  observed,  that,  in  Cavendish  v.  Mercer,  the  di- 

that,  in  the  principal  case  Greenwell  rection  for  the  inquiry  as  to  the  main- 


v.  Greenwell,  ib.  194,  Lord  Lough-  tenance  was  made  by  decree,  where- 

borough  is  reported  to  have  noticed,  as,  in  general,  applications  for  main- 

that,  in  Cavendish  v.  Mercer,  the  re-  tenance,  &c.  are  made  by  petition  in 

port  was  confirmed  upon  motion,  and  a  summary  way. 

to  have  observed,  that  the  practice  of  (t)  Ottey  v.  Fensam,  supra j  and 

confirming  these  reports,  upon  mo-  see  Hodge  v.  Rexworthy,  6  Jur.  701, 

tion,  is  irregular j — perhaps  his  Lord-  B.C.;  7  Jur.  292. 
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Pensam,  and  is  consistent  with  the  manner  in  which  reports  of 
this  nature  are  objected  to. 

It  may  be  mentioned,  in  this  place,  that  it  seems  to  be  irregular 
to  confirm  a  report  of  this  nature  bj  petition  of  coarse,  even  with 
the  consent  of  all  parties.  Such  a  report  ought  to  be  confirmed 
by  a  special  petition  (a).  With  respect,  however,  to  a  report  that 
is  confirmed  by  orders  nisi  and  absolute,  the  adverse  party  may 
give  an  authority  to  his  counsel  to  consent  that  it  be  absolutely 
confirmed  in  the  first  instance. 


Exceptions  to  the  Report. 

It  having  been  stated,  that  there  are  some*  reports  which  do  not 
require  any  confirmation,  and  others  to  which  it  k  necessary,  and 
moreover,  that  of  those  which  do  require  connrmttion,  some  are 
confirmed  by  orders  nisi  and  absolute,  and  others  are  confirmed 
usually  (if  not  necessarily)  by  motion  or  petition  absolutely.  It 
remains  to  be  stated,  what  is  the  proper  course  of  excepting  or  ob- 
jecting to  these  different  reports  (1). 
To  reports  la  the  first  place,  with  respect  to  those  reports  which  do  not  re- 

which  do  not  quire  confirmation,  it  is  clear  that  this  peculiarity  does  not  in  itself 
maSon.  °°  ~  Prelude  a  party  dissatisfied  with  them  from  excepting  to  the  Mas- 
ter's finding  (v).  In  some,  cases,  however,  the  only  mode  of  ob- 
taining the  opinion  of  the  Court  upon  such  proceedings,  is  by  peti- 
tion praying  either  that  the  conclusion  of  the  Master  may  be  re- 
viewed by  the  Court,  or  for  leave  to  except  to  the  report  (w). 

It  may  be  observed,  that  wherever  the  Master  is  required  to 
make  a  certificate  or  report,  which  does  not  require  any  exercise 

(«)  Bailey  9.  Todd,  1  Bear.  95.  Russell  ».  Buchanan,  9  Sim.  167. 

(e)  Empringham  v.  Short,  11  8im.  Exceptions  may,  however,  be  taken 

78.  to  the  Master's  report  of  the  sunV 

(to)  Ottey  v.  Pensam,  1  Hare,  322 ;  eieney  of  an  answer,  ante,  p.  906. 

Q)  Exceptions  to  a  Master's  report  ate  proper  only  in  those  esses,  in 
which  he  has  come  to  a  wrong  conclusion  upon  the  matters,  which  were  re- 
ferred to  him  to  ascertain  or  decide.  Where  he  proceeds  irregularly,  or  neg- 
lects to  report  upon  the  matters  referred  to  him,  the  proper  course  for  the 
aggrieved  party  is  to  apply  to  the  Court  to  set  aside  the  report,  or  to  refer  it 
hack  to  the  Master,  to  perfect  the  same.    Tyler  v.  Simmons,  6  Paige,  127. 

A  Master's  report  cannot  he  excepted  to  for  ineleYancy  or  impertinence. 
Ibid, 

Exception  to  a  Master's  Teport  must  he  founded  on  the  foots  staled  in  the 
report,  or  in  the  accompanying  documents  and  proofs.  Dexter  v.  Arnold,  3 
Sumner,  106 ;  Harding  v.  Handy,  11  Wheat.  103.    See  post,  1497,  note. 

Exceptions  should  not  be  prolix  or  argumentative,  but  should  state  con- 
cisely the  fault  imputed  to  the  report.  Booth  «.  Pens**,  1  Irish  £e>  34.  Sec 
Vereker  v.  Gort,  ib.  175. 
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of  discretion  or  judgment,  as  in  the  case  of  certificates  to  the  Exception*. 
Court  of  the  proceedings  in  his  office,  or  of  the  fact  of  documents  v-^^v^^-^ 
not  having  been  deposited  pursuant  to  an  order,  no  objection  or 
exception  will  be  entertained  by  the  Court  (x).  In  fact,  certifi- 
cates of  this  description  are  of  the  same  nature  as  the  certificates 
of  any  other  officer  of  the  Court,  who  certifies  as  to  a  mere  matter 
of  fact  belonging  to  his  department,  such  as  the  certificate  of  the 
Accountant-general  as  to  money  not  having  been  paid  into  Court, 
or  of  the  clerk  of  Records  and  Writs,  of  documents  not  having 
been  deposited  with  him,  pursuant  to  an  order  of  the  Court,  which 
certificate,  if  wrong  in  point  of  fact,  must  be  quashed  upon  motion 
not  excepted  to. 

The  certificate  of  the  Taxing  Master  of  the  taxation  of  costs  Report  of  the 
may  be  classed  under  this  head,  for  as  a  general  rule  it  cannot  be  ^J)*011  °* 
excepted  to  without  the  special  leave  of  the  Court.  This  special 
leave  is  to  be  obtained  by  means  of  a  petition  setting  forth  the 
grounds  of  complaint,  and  also  stating  the  particular  charges  which 
are  alleged  to  be  erroneous.  When  the  petition  comes  before  the 
Court,  if  the  grounds  of  .complaint  appear  to  be  sufficient,  it  is 
usual  for  the  Court  itself  to  examine  and  decide  upon  the  items, 
but  this  is  not  an  universal  course  of  proceeding,  it  being  quite 
open  to  the  Court  to  give  the  leave  which  is  asked  to  file  excep- 
tions, and  to  leave  those  exceptions  to  the  ordinary  course  of  in- 
quiry and  determination  (y). 

Again,  with  respect  to  those  reports  which  are  made  in  conse-  To  reports 
quence  of  interlocutory  applications,  and  confirmed  absolutely  by  terlocutions 
motion  or  petition,  they  can  only  be  objected  to  at  the  hearing  of  and  requiring 
the  petition  to  confirm  them,  or  upon  a  petition  presented  for  the  confirma  on- 
express  purpose  of  having  it  referred  back  to  the  Master  to  review 
his  report.    Such  a  petition  is  in  the  nature  of  exceptions  to  the 
report,  and  Sir  J.  Wigram,  V.  C,  in  the  case  of  Ottey  v.  Pen- 
sam  (z),  has  decided  that  the  same  rule  prevails  with  respect  to 
such  a  petition  as  prevails  in  the  case  of  ordinary  exceptions  to 
Master's  report,  namely,  that  no  party  can  present  such  a  petition 
unless  he  has  previously  carried  in  objections  to  the  draft  of  the 
report. 

(z)  Kemp  v.  Wade,  2  Keen,  667;  — N.  B.  The  petition  usually  prays 

Jones  v.  Powell,  1  Sim.  387.  that  the  party  presenting  it  may  be 

(y)  In  Re  Congreve,  4  Beav.  88 ;  at  liberty  to  except,  Pitt  v.  Mack- 
Pitt  v.  Mackreth,  3  Bro.  C.  C.  321 ',  reth,  ubi  supra,  and  the  Court,  upon 
et  vide  Lucas  v.  Temple,  9  Yes.  399 ;  hearing  the  petition,  usually  refers  it 
overruling  a  distinction  taken  in  Hoi-  to  the  Master  to  review  his  report, 
becke  v.  Sylvester,  6  Yes.  417 ;  vide  without  imposing  upon  the  applicant 
etiam,  Purcell  v.  M'Namara,  12  Ves.  the  necessity  of  filing  exceptions. 
170 ;  Fenton  v.  Crickett,  3  Mad.  496.  (z)  1  Hare,  322. 
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Exceptions. 

To  reports 

made  under 
decrees. 


Exceptions  do 
not  lie  to  find- 
ing as  to  mat- 
ters of  law, 


nor  be- 
cause Master 
has  omitted  to 
draw  particu- 
lar consequen- 
ces from  the 
facts. 

Permitted 
though  there 
hare  been  no 
objections  to 
draft. 


Lastly,  as  to  all  reports  made  under  decrees,  and  which  are  con- 
firmed by  orders  nisi  and  absolute,  any  party  who  is  interested  in 
the  motion,  and  who  has  previously  carried  objections  into  the  Mas- 
ter's office,  may  file  exceptions  to  them,  and  thereby  subject  them 
to  the  review  of  the  Court. 

It  may  be  mentioned  here,  that  where  the  Master,  by  his  report, 
states  all  the  facts  correctly,  but  is  mistaken  as  to  the  legal  conse- 
quences of  those  facts,  it  is  not  necessary  for  the  party  dissatisfied 
with  the  Master's  finding,  to  except  to  the  report,  as  the  question 
decided  by  the  Master  may  be  opened  upon  further  directions  with- 
out exceptions  (a).  So  where  facts  are  so  clearly  stated  in  a  re- 
port as  necessarily  to  involve  a  particular  consequence,  it  is  for  the 
Court  to  act  upon  the  facts  so  reported,  and  it  will  not  be  a  prop- 
er ground  of  exception  that  the  Master  has  omitted  to  point  out 
the  consequence  (b). 

With  respect  to  the  class  of  reports  which  require  confirmation, 
it  is  to  be  observed,  that  though  the  rule  is  generally  very  strictly 
adhered  to,  of  not  permitting  exceptions  to  be  filed  where  there 
have  been  no  previous  objections ;  there  are,  nevertheless,  cases  in 
which  the  Court  will  permit  a  departure  from  it.  Thus,  if  it  has 
been  owing  to  accident  or  surprise  that  the  objections  have  not 
been  carried  in,  as  where  the  clerk  in  Court  omitted  to  give  the 
solicitor  notice  of  the  warrant  to  sign  the  report,  the  Court  permit- 
ted exceptions  to  be  filed  (c)  (1).  So  where  the  solicitor  swore, 
by  his  affidavit,  that  he  had  neglected  to  carry  in  objections,  be- 
cause he  was  not  aware  that  it  was  necessary  to  take  objections  to 
the  report  in  the  draft,  in  order  to  enable  him,  on  behalf  of  his 
clients,  to  file  exceptions,  an  order  to  permit  his  filing  exceptions 
was  made,  although  the  Master's  report  had  been  confirmed  «*0  («). 
In  Vallence  r.  WeWon  (t),  upon  an  application  to  take  except  ions 
to  a  report,  although  no  objections  had  been  carried  in  to  the  draft, 
Sir  Thomas  Clarke,  M.  R.  referred  it  to  the  Master  to  review  his 
report,  in  order  that  the  parties  might  have  an  opportunity  of  tak- 
ing exceptions  to  it  (2). 


(^  Adams  r.  Claxton,  6  Ves.  226. 

v»  Sick  r.  Motlr,  2M.&K  312. 

i«r)    Bowker  v.  Dickson,  3 

439. 

v«ft  Pennington  ».  Lord  Mn 


ter,  1  Mad.  155. 

(e)  1  Dick.  290;  1  Mnd.  311,  no- 
tin,  S.  C;  see  also  Wood  *-  Lsjb- 
hirth,9Sim.l95. 


(\)  See  Foote  *.  Van  Ranst,  1  HiH  Ch.  185. 

Exceptions  to  a  report  upon  reference  to  take  an  i 


sarr  when  the  Master 
Hooks  v.  Sellers,  Dev. 


assigns 

Eq/ll. 


unsatisfactory 
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All  parties  to  the  record  who  are  interested  in  the  matter  in    Exceptions, 
question  may  take  exceptions  to  the  report,  and,  where  there  are  By^hom^hey 
several  sets  of  parties,  appearing  by  different  solicitors,  they  may,  may  be  taken, 
if  they  are  not  disposed  to  join,  each  take  exceptions,  although 
their  grounds  of  exception  are  the  same  (/).    Creditors,  too,  who 
have  established  their  claims  before  the  Master,  are,  as  we  have 
seen  (g),  permitted  to  except  to  the  report,  although  not  parties  to  May  be  taken 
the  suit ;  so,  also,  are  creditors  who  have  preferred  their  claims,  not^partles* 
but  have  been  rejected  by  the  Master  (h) ;  it  is  necessary,  however, 
before  they  do  so,  that  they  should  obtain  the  permission  of  the-; — butpre- 
Court,  which  they  may  do  upon  motion  of  course,  or  petition  at  necewanr6* 
the  Rolls.  ^^' 

The  same  thing  may  be  done  by  persons,  claiming  as  next  of 
kin,  whose  claims  have  been  disallowed  by  the  Master  (k),  or  by 
a  purchaser  under  a  decree  for  sale  in  the  Master's  office  (/). 

But  although  in  the  case  of  persons  claiming  as  creditors,  or  as  Where  they 
next  of  kin,  or  of  purchasers,  liberty  to  except  to  the  Master's  re-  j£ ^£mi£ed 
port  may  be  granted,  upon  petition  or  motion  of  course,  the  case  objections  a 
is  not  so  with  respect  to  persons  who,  whether  parties  to  the  suit,  "P**5**1  ord«r  is 
or  claimants  under  the  decree,  have  omitted  to  carry  in  objections        wajy- 
to  the  draft,  such  persons,  if  they  wish  for  the  indulgence  of  the 
Court,  must  obtain  it  by  means  of  a  special  application,  supported 
by  affidavit,  accounting  for  their  omission  in  not  complying  with 
the  rules  of  the  Court ;  and,  from  what  occurred  in  Vallence  v. 
Weldon  (m),  it  may  be  collected,  that  such  application  should  be 
made  by  motion  and  not  by  petition. 

It  may  be  mentioned  here,  that  in  Taylor  v.  D'Egville  (n),  it  Persons  who 

was  held  by  the  V.  C.  of  England  that  persons  who  were  not  par-  j*ave  obtained 
...  .,,,..,  ,1  .  leave  to  attend 

ties  to  the  suit,  but  who  had  obtained  leave  to  attend  the  proceed-  proceedings. 

ings  in  the  Master's  office,  could  not  except  to  the  report,  unless 

they  presented  their  petition  stating  their  objections,  and  praying 

for  leave  to  except. 

Exceptions  to  a  Master's  report  should  not  be  taken  till  the  re-  When  to  be 

port  has  been  filed  (o) ;  afterwards,  where  the  report  is  one  which  t*keni 

does  not  require  confirmation,  no  time  should  be  lost  in  filing  them,         Ta*1* 

and  serving  the  order  to  set  them  down,  before  any  step  is  taken  not  require 

upon  the  report ;  otherwise  the  excepting  party  may  be  precluded  confirmation. 

from  the  benefit  of  his  exceptions ;  thus,  in  cases  of  exceptions  to 

(/)  Trezevant  v.  Fraser,  MS.  11th  Lib.  1809,  B.  fo.  10,  cited  ib. 

Jan.  1896.  (0  Ker  v.  Cloberry,   Reg.    Lib. 

(g)  Ante,  p.  1125 ;  Wilson  v.  WU-  1912,  A.  734.  cited  ib. 

son,  2  Moll.  328.  (m)  1  Dick.  290 ;  Amb.  126,  8.  C. 

(A)  Ante,  p.  1225.  (n)  7  Sim.  445. 

(ft)   Walker  «.  Wingfield,  Reg.  (*)  2  Smith,  390, 3rd  ed. 
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Exception!. 


To  Master's 
report  on  im- 
pertinence. 
When  filed. 


Order  to  set 
examination 
down  most  be 
obtained  and 
•erred. 


reports  on  the  insufficiency  of  answers,  care  should  be  taken  to 
file  the  exceptions  to  the  Master's  report  and  to  get  the  exceptions 
set  down  with  the  usual  formalities,  before  a  subpoena  has  been 
issued  for  costs,  or  before  the  defendant  puts  in  a  further  an- 
swer (p)  (1.) 

In  the  case  of  Holmes  9.  The  Corporation  of  Arundel  (9),  it 
was  decided  that  by  taking  proceedings  in  the  Master's  office  to 
expunge  matters  reported  by  the  Master  to  be  impertinent,  a  party 
adopts  the  report  altogether,  and  cannot  afterwards,  unless  bj  the 
special  leave  of  the  Court,  except  to  it. 

In  the  case  of  exceptions  to  a  Master's  report  on  impertinence, 
the  exceptions  ought  to  be  filed,  and  the  order  to  set  them  down 
served,  before  the  impertinent  matter  has  been  expunged  (r).  In 
like  manner,  in  all  cases  where  the  report  of  the  Blaster  is  to  serve 
as  the  foundation  for  a  Serjeant-at-arms,  or  for  a  commitment,  or 
other  process  of  contempt,  the  exceptions  to  the  Master's  report 
should  be  filed,  and  the  order  for  setting  them  down  served,  be- 
fore the  order  nisi  for  issuing  the  process,  has  been  made  abso- 
lute; as,  after  an  order  nisi  for  a  Serjeant-at-arms,  or  for  a  commit- 
ment or  other  process,  has  been  made  absolute,  the  party  against 
whom  it  has  been  issued  being  in  contempt,  will  not  be  in  a  situa- 
tion to  obtain  an  order  for  setting  down  the  exceptions ;  or,  if  he 
does  obtain  such  an  order,  will  be  liable  to  have  it  discharged. 
It  is  to  be  recollected  that  the  rule  which  has  been  before  laid 
down  (s),  with  regard  to  those  exceptions  to  a  Master's  report 
which  require  confirmation,  applies  equally  to  exceptions  to  re- 
ports which  do  not  require  it ;  and  that  the  only  effectual  way,  in 
the  latter  case,  as  well  as  in  the  former,  to  render  exceptions  avail- 
able to  suspend  further  proceedings  upon  the  report,  is,  not  only 
to  file  the  exceptions  and  pay  the  deposit,  but  to  obtain  an  order 
to  set  them  down,  and  serve  such  order  upon  the  other  party,  it 
being  by  means  of  such  service  only  that  the  fact  of  the  exceptions 
having  been  filed,  is  regularly  brought  to  the  knowledge  of  the 
party  procuring  the  report  (2). 

With  respect  to  exceptions  to  reports  that  require  confirmation, 
the  proper  time  for  filing  exceptions  to  them,  is,  after  service  of 
the  order  for  confirming  them  nisi,  and  before  such  order  is  made 

(p)  Ante,  p.  908. 
(f)  3Beav.303. 


(r)  Ante,  p.  404. 
(*)  Ante,  p.  1488. 


(1)  There  is  no  precise  time  for  filing  exceptions  to  the  re] 
on  the  insufficiency  of  the  answer,  as  it  does  not  require 
ere  r.  Bradford,  4  John.  Ch.  434. 

(2)  See  Stafford  v.  Rogers,  1  Hopk.96. 


ofa 


My- 
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absolute  ;  and  it  is  to  be  recollected,  that,  even  where  the  party    Exceptions, 
who  intends  to  except,  is  the  person  taking  the  report  and  hav-  s-^^,~*— '. 
ing  the  conduct  of  the  cause,  it  is  right  that  he  should,  before 
filing  his  exceptions,  obtain  and  serve  the  order  for  confirming  the 
report  nisi,  and  that  his  right  to  except  will  not  be  thereby  pre- 
judiced (t). 

But  although  the  Court  is,  in  general,  very  strict  in  requiring  After  report 
that  parties  intending  to  except  to  a  Master's  report  should  file  firmed  abso-" 
their  exceptions,  and  serve  the  order  for  setting  them  down,  be-  lute. 
fore  the  report  is  made  absolute  (u),  and  will  even  order  excep- 
tions filed  afterwards  to  be  taken  off  the  file  (x),  there  are  cases 
in  which,  under  particular  circumstances,   it  will  relax  from  its 
rule,  and  permit  exceptions  to  be  filed  after  the  report  has  been 
absolutely  confirmed  (y). 

The  cases  however,  where  this  has  been  done,  are  very  rare,  Rawly  permit- 
and  the  granting  or  not  granting  liberty  to  except  after  the  report 
has  been  confirmed,  is  entirely  discretionary  in  the  Court  (z). 

It  may  be  mentioned  here,  that,  in  Hawkins  v.  Day  (a),  an  Second  excep- 
application  was  made  to  Lord  Hardwicke,  for  liberty  to  the  party  J£"  firgtdis- 
to  take  exceptions  to  the  Master's  report  notwithstanding  another  posed  of, 
set  of  exceptions  had  been  taken  and  disposed  of  upon- argument, 
and  the  report  confirmed.    It  appeared,  that  there  had  been  great 
neglect  of  the  interest  of  the  petitioners,  who  were  the  represen- 
tatives of  an  accounting  party  and  resided  at  Bristol,  and  employ- 
ed a  solicitor  at  Bristol,  who  again  employed  an  agent  in  London 
to  defend  their  cause,  and  that  it  was  not  until  after  the  first  ex- 
ceptions had  been  heard  and  disposed  of,  that  the  applicants  got 
a  sight  of  the  Master's  report,  and  of  such  schedules  thereto  as 
related  to  the  claim  against  them,  and  then  found,  to  their  very  great 
surprise,  many  plain  mistakes  therein  to  their  prejudice  which  were 
not  discovered  or  excepted  to  ;  under  these  circumstances,  the 

Lord  Chancellor  was  of  opinion  that  it  was  reasonable  that  the but  under 

petitioners  should,  upon  certain  conditions,  which  he  prescribed,  circuxnstances. 
have  liberty  to  re-argue  the  exception  formerly  taken  to  the  Mas- 
ter's report,  and  to  take  new  exceptions  relating  to  the  matters 
complained  of  in  their  petition,  to  come  on  to  be  argued  at  the 

t)  Ante,  p.  1487.  158,  S.  C.;  and  Belt's  Supp.  to  Yes. 

u)   Plunkett  v.  Lewis,  12  Sim.  106,  S.  C. ;    vide  etiam,  Montara  v. 

I  Hall,  L.J.  vol.4,  N.S.  53. 

(z)  Sterling  v.  Thompson,  Coop.  (z)  Vide  Earl  of  Bath  v.  Earl  of 

271.  Bradford,  2  Ves.  587. 

(y)  Vide  Allen  v.  Allen,  1  Dick.  (a)  1  Ves.  189;  vide  the  report  of 

362 ;  1  Swanst.  157,  n.  S.  C. ;  Haw-  the  same  case  in  1  Swanst.  158,  n. 
kins  v.  Day,  1  Ves.  189  j  1  Swanst. 
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Exception*,  same  time.  The  result  of  this  decision,  however,  was  that,  upon 
the  counsel  lor  the  plaintiffs  desiring,  for  the  sake  of  despatch,  to 
avoid  such  circuity  and  the  delay  and  expense  which  would  be 
occasioned  thereby,  his  Lordship  ordered  that,  upon  the  applicants 
giving  their  own  recognizance,  within  a  fortnight  from  that  time, 
in  the  penalty  of  2,000/.,  with  a  condition  to  pay  such  sum  of  mo» 
ney,  if  any,  as  should  be  found  due  from  them,  upon  the  balance 
of  the  account  directed  by  the  decree,  to  such  parties  to  whom 
the  same  should  be  found  due,  together  with  interest  for  the  same 
from  that  day,  and  paying  to  the  plaintiffs  such  costs  as  they  had 
been  put  to  by  taking  out  the  Master's  last  report,  so  far  as  the 
same  related  to  the  account  of  the  personal  estate,  and  the  admin- 
istration thereof,  and  the  costs  subsequent  thereto,  so  far  as  re- 
lated, &c,  and  the  costs  of  that  application  to  the  Court,  and 
within  a  week  after  the  taxation  oc  settling  thereof;  that  the  con- 
firmation of  the  said  report  should  be  so  far  opened  as  related  to 
the  account  of  the  said  personal  estate  and  administration  thereof, 
and  that  it  should  be  referred  back  to  the  Master  to  review  that 
part  of  the  said  report  (6). 

The  form  of  exceptions  to  a  Master's  report  is  in  all  cases  near- 
ly  the  same  ;  the  nature  of  them,  in  cases  of  insufficiency  or  im- 
pertinence, has  been  already  pointed  out  (c),  and  the  same  rules 
are  generally  applicable  to  all  exceptions  to  reports.  It  has  been 
held,  that  where  one  general  exception  is  taken  to  a  report  includ- 
ing several  distinct  matters,  and  the  report  appears  right  in  any 
one  instance,  the  exception  will  be  overruled  (d)  (1).  But  in 
Hoare  v.  Johnstone  (e),  Lord  Oottenham  laid  it  down  as  clear, 
that  an  exception  may  be  allowed  in  part,  unless  it  was  so  spe- 
cially framed  as  to  prevent  it  (2). 
to  report,  as  to  I*  seems  that  formerly,  the  method  of  taking  exceptions  to  the 
Master's  report,  upon  a  reference  as  to  title,  was  generally  "  for 
that  the  Master  had  certified  that  the  plaintiff  could  make  a  good 
title,  whereas  he  ought  to  have  certified  that  he  could  not  make  a 
good  title,"  but  that  the  present  course  is,  to  state  the  ground  of  ob- 
jection to  the  title,  in  the  exceptions.    Such  course,  however,  has 


Form  of 
exceptions, 


title. 


Vide  Belt's  Sap.  to  Ves.  106, 


(e)  Ante,  p.  904. 

Hodges  v.  Salomons,  1 


a- 


Cox, 


249;  and  see  Pearson  v.  Knapp,lM. 
6l  K.  312. 
(s)  4M.&C.127. 


(1)  Franklin  «.  Keeler,  4  Paige,  382;  Noble  t.  Wilson,  1  Paige,  164; 
Candler  v.  Pettit,  1  Paige,  427. 

(2)  In  exceptions  to  a  Master's  report,  a  general  assignment  of  errors  is 
insufficient,  unless  specific  errors  are  shown.  Dexter  v.  Arnold,  2  Sumner, 
108. 
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only  been  adopted  for  convenience,  so  that  if  there  is  any  substan-  Exceptions, 
tial  objection  to  the  title  which  is  not  stated  in  the  exception,  the  ^^^^^-^ 
party  is  not  precluded  from  arguing  it  (/).  Where,  however,  an 
exception  to  a  report  not  only  states  that  the  Master  ought  not  to 
have  reported  as  he  has  done,  but  suggests  what  he  ought  to  have 
.  found,  the  Court,  in  allowing  the  exception,  and  referring  it  back 
to  the  Master,  does  not  adopt  the  conclusion  suggested  in  the  ex- 
ception, but  leaves  the  whole  subject  of  the  reference  to  be  con- 
sidered by  the  Master,  either  upon  the  old  evidence,  or  upon  fur- 
ther evidence  which  may  be  brought  before  him  (g). 

When  the  exceptions  are  taken,  after  objections  have  been  car-  Must  be  in  eon- 
ried  in  to  the  draft  report  and  disallowed,  the  exceptions  should  objection. 
be  in  conformity  with  the  objections,  and,  though  different  in 
form,  they  must  be  substantially  the  same  (k)  (1).    The  practice, 
generally,  is  to  prepare  the  objections  in  the  form  of  the  intended 
exceptions,  and  to  convert  them  afterwards  into  exceptions  (2). 

Exceptions  are  usually  prepared  and  must  be  signed  by  counsel.  Signature  qf 

The  method  of  filing  and  setting  down  exceptions  to  a  Master's  counsel* 
report,  and  of  paying  the  deposit,  has  been  already  described  in  t-  fown, 
treating  of  exceptions  to  a  Master's  report  upon  the  insufficiency 
of  an  answer  (•).  It  is  to  be  recollected,  that  in  order  to  render 
exceptions  available  to  suspend  the  confirmation  of  the  report  (k), 
or  any  proceeding  upon  a  certificate  (/),  the  order  for  setting  them 
down  should  be  entered  and  served. 

By  the  6th  Order  of  the  5th  May,  1837,  every  exception  or  set  Before  what 
of  exceptions  taken  to  any  report,  made  by  a  Master,  in  pursu-  Judffe* 
ance  of  a  decree  or  order  of  reference,   (not  being   an  order 
obtained  as  of  course,)  made  by  the  Lord  Chancellor  or  a  Vice- 
Chancellor,  must  be  set  down  to  be  heard  before  the  Lord  Chan- 

(/)  Abell  v.  Heathcote,  4  Bro.  C.        (h)  Ballard  v.  White,  2  Hare,  158. 
C.  278-283.  (t)  Ante,  p.  905. 


(g)  Livesey  v.  Livesey,  10  Sim.        (ft)  ibid.  1488. 
331;  and  see  Twyford  v.  Traill,  3  M.        (J)  Ibid.  1492. 


<fc  C.  645. 


(1}  Exceptions  are  always  to  be  confined  to  objections  allowed  or  overruled 
by  the  Master.  Copeland  v.  Crane,  9  Pick.  73, 78 ;  Byington  r.  Wood,  1 
Paige,  45.  See  Methodist  Epis.  Church  v.  Jaques,  3  John.  Ch.  81 ;  Lewis  v. 
Lewis,  1  Ala.  35. 

(2)  Exceptions  are  in  the  nature  of  special  demurrers,  and  the  party  ob- 
jecting must  point  out  the  error ;  otherwise  the  part  not  excepted  to  will  be 
taken  as  admitted.  Wilkes  v.  Rogers,  6  John.  566;  Story  v.  Livingston. 
13  Peters,  359. 
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Exception*,   cell  or   (at),   and  shall  not  without    special  order  of  the  Lord 
v^^v^^1  Chancellor,  be  set  down  to  be  heard  before  the  Master  of  the 
Rolls ;  and,  by  the  10th  of  the  same  Orders,  it  is  directed,  that 
every  exception,  &c,  taken  to  any  report,  made  pursuant  to  a 
decree  or  order  of  reference,  (not  being  an  order  obtained  as  of 
course,)  made  by  the  Master  of  the  Rolls,  must  be  set  down  to  be 
heard  before  the  Master  of  the  Rolls,  and  shall  not  otherwise  than 
for  the  purpose  of  rehearing,  be  set  down  to  be  heard  before  the 
Lord  Chancellor, 
to^'thf*  „      ^  plaintiff  may  set  down  exceptions  to  the  report  at  the  same 
ther  directions,  time  that  he  sets  down  the  cause  to  be  heard  upon  further  direc- 
tions (n). 
Argument.  When  exceptions  to  a  report  hare  been  set  down,  they  are  ar- 

gued and  disposed  of  in  the  manner  already  described  (o) ;  k  maj 
be  mentioned,  however,  that  the  counsel  of  all  parties  interested 
in  the  report,  are  allowed  to  be  heard  in  support  of  the  report,  and 
against  the  allowance  of  the  exceptions ;  but  only  the  exceptant's 
^®Tid#M*     counsel  can  be  heard  in  support  of  the  exceptions  (q).    It  may  also 
hering,  bat      be  mentioned,  that,  upon  hearing  exceptions  to  a  Master's  report, 
f^tiT^M6"    ^ou  cannot  rea<*  affidavit  made  subsequent  to  it  (r),  or  any  evidence 
ter.  which  was  not  before  the  Master  when  he  made  the  report.    In  Rid- 

ifer  v.  O'Brien  (s),  where  it  was  admitted,  on  the  argument  of  the  ex- 
ceptions, that  there  was  no  sufficient  evidence  before  the  Master  to 
warrant  a  different  finding  by  the  Master,  but  it  was  contended,  that 
additional  evidence,  which  had  been  since  procured,  was  admissible 
to  show  that  the  report  was  incorrect;  Sir  J.  Leach,  V.  C,  would 
not  permit  any  argument  upon  the  evidence  which  was  not  before 
the  Master,  and,  on  overruling  the  exception,  refused  to  direct  the 
Reference        Master  to  receive  the  additional  evidence,  but  allowed  the  matter 
back  to  Mas*    to  go  back  to  the  Master,  with  an  intimation,  that,    if  he  refused 
his  report  upon  to  receive  the  additional  evidence,  the  exceptant  might  make  a 
additional  ev-  distinct  motion  that  he  should  be  ordered  to  receive  it 
w*nCe*  It  may  be  stated  here,  that,  when  it  appears  upon  the  hearing 

excepting  has  of  the  exceptions,  that  the  excepting  party  did  not  lay  a  material 
omitted  to  lay  piece  of  evidence  before  the  Master,  which  he  had  then  in  his 
dence  before""  power,  and  that  the  error  in  the  Master's  report  was  owing  to 


the  Master. 


(m)  The  particular  Vice-Chancel*  (o\  Ante,  p.  906. 

lor  before  whom  they  are  to  be  heard,  (q)  2  Smith,  376. 

is  determined  by  the  5th  Order  of  No-  (r)  Davis  v.  Davis,  2  Atk.  Si. 

▼ember,  1841.    See  ante,  p.  1166.  (s)  3  Mad.  44. 

(»)  Yeo  v,  Frere,  5  Ves.  434. 
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such  omission,  the  Coirt  will  not  direct  the  Master  to  review  his  Exceptions. 
report  upon  any  other  terms  than  the  exceptant's  giving  up  hie  ^-^"^"^^ 
deposit  (t). 

The  rule  which  precludes  the  reading  of  any  evidence  which  No  part  of  an- 
was  not  before  the  Master,  also  precludes  the  reading  of  any  parte  JJ*r  "^ nF>n 
of  a  defendant's  answer,  which  were  not  read  m  tike  Master's  of-  exception 

fice(«).  j£dbafc£B°t 

It  may  be  mentioned,  that  if  a  Master  improperly  rejects  eri-  Muter, 
dence  which  has  been  tendered  to  him,  it  should  form  a  specific 
subject  of  exception  to  Us  report 

It  is  to  be  observed,  that  it  is  cot  competent  to  the  Court  upon  No  order  upon 
exceptions,  to  make  an  order  which  is  not  quite  consistent  with  "^^J^ 
the  original  decree;  from  the  time  of  the  pronunciation  of  the  with  decree. 
decree,  all  the  subsequent  proceedings  should  he  consistent  with 
it,  and  if,  upon  argument  of  exceptions,  it  appears,  that  the  jus- 
tice of  the  case  cannot  be  got  at  without  an  alteration  of  the  de- 
cree, it  must  be  reheard  (as). 

If,  upon  argument,  or  upon  de&ult  of  the  plaintiff  (y),  the  ex-  Effect  of 
ceptioos  are  overrated,  the  overruling  of  them  has  ell  the  effect  Qf overruliDg- 
confirming  the  report  absolutely,  and  if  the  cause  has  been  eet 
down  to  be  heard  upon  further  directions,  to  come  on  at  the  same 
time  with  the  hearing  of  the  exceptions,  the  Court  proceeds  at 
once  to  hear  the  cause  upon  further  directions  (z).  So  also,  if 
the  exceptions,  or  any  of  them,  are  allowed,  but  it  is  not  necessa- 
ry to  refer  the  report  hack  to  the  Master  to  be  reviewed,  the  hear- 
ing of  the  cause  upon  further  directions  may  be  proceeded  with, 
in  the  same  manner  as  if  the  exceptions  had  been  overruled  (a). 

If  the  allowance  of  the  exceptions,  or  any  of  them,  renders  it  Allowance  of. 
necessary  to  refer  it  back  to  the  Master,  an  order  is  made  referring 
it  back  to  tike  Master  to  review  his  report,  and  the  reservation  of 
further  directions  and  iof  the  oosts  of  the  suit  is  continued  until 
after  the  Master  shall  have  made  his  report  (b)  (1). 

The  same  rales  which  have  already  been  laid  down  with  regard  Deposit  and 
to  the  deposit  on  and  the  costs  of  exceptions  to  Master's  reports  cogto" 

(0  Hedges  v.  CardonneH,  2  Atk.        (y)  Roofees  v.  Rookes,  7  Jar.  1104. 
408.  (z)  2  Smith,  400,  3rd  ed. 


(it)  Randsi>.Poshman,6Sim.46.  (a)  Ibid. 

(zj  Per  Lord  Eldon,  in  Brown  «.  (b)  Ibid.;   and  tee  Daubeney  v. 

De  Tastet,  Jac.  293;  vide  etiam,  E.  Coghlan,  12  Sim.  507. 
I.  Company  v.  Keighley,  4  Mad.  16. 

(1)  Upon  the  allowance  of  an  exception  to  the  Master's  report,  as  to  the 
amount  of  damages  sustained,  the  Court  can  modify  the  report  and  settle 
the  amount,  without  referring  it  back  to  the  Master.  Taylor  v.  Reed,  4 
Paige,  561. 
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Adjournment 
of  exceptions 
to  allow  Mas- 
ter to  supply 
delect  in 


or  to  al- 
low the  tml 
of  an  issue. 


upon  the  insufficiency  of  answers,  apply  to  the  deposit  on  and 
costs  of  exceptions  to  the  reports  of  Masters  in  general  (c)  (1); 
and  it  may  be  mentioned,  that  where  there  are  several  parties  ap- 
pearing by  different  solicitors,  and  each  takes  exceptions  to  the 
report,  and  the  exceptions  are  allowed,  the  costs  of  all  the  except- 
ing parties  will  in  general  be  given  to  them,  although  the  excep- 
tions are  in  each  case  the  same  (d).  It  should  be  recollected, 
that  if  the  costs  of  exceptions  to  a  report  are  not  ordered  to  be 
costs  in  the  cause,  they  cannot  be  allowed  as  such  (e). 

It  may  be  mentioned,  in  this  place,  that  sometimes,  upon  the 
argument  of  exceptions,  the  Court  will  think  it  right,  before  it 
comes  to  a  decision  upon  the  subject-matter  of  the  exception,  to 
send  it  back  to  the  Master  to  supply  some  defect  in  his  report  (/), 
or  to  make  inquiry  into  some  facts  which  may  be  necessary  to  en- 
able the  Court  to  come  to  a  proper  conclusion ;  in  such  cases,  the 
Court  usually  adjourns  the  consideration  of  the  exceptions,  or  of 
the  particular  exception  in  question,  till  after  the  Master  shall 
hare  made  the  supplemental  report.  So,  also,  when  the  subject- 
matter  of  the  exception  is  a  fact  depending  upon  conflicting  evi- 
idence,  the  Court  will  frequently,  before  it  decides  upon  the  ex- 
ception, direct  an  issue  at  law  to  try  the  disputed  fact,  reserring 
the  decision  upon  the  exception  till  after  the  trial  (g).  In  all 
such  cases,  the  course  of  the  Court  is  to  postpone  the  considera- 
tion of  the  disposal  of  the  deposit  paid,  upon  filing  the  exceptions, 
and  of  the  costs  till  the  ultimate  decision  upon  the  exception. 


Review  ef  Repewt. 


Although  the  usual  coarse  by  which  a  review  of  the  Master's 
report  is  to  be  procured,  is  by  taking  exceptions  to  it,  there  are 
many  cases  in  which  the  Court  will  direct  the  Master  to  review 
JFhetefeport   j^g  report  without  requiring  exceptions  to  be  taken  (2);  or,  if 

vc>  Xnte,  p.  997;  as  to  the  coats  of  •».  Sterens,lY.&  C.43&. 

wnoBs  excepting,  who  seek  to  estab-  (/)  Yiife  £x  parte  Charter,  2  Cax, 

Lsa  claims*  but  aie  not  parties  to  the    16t£    

niu  rtoe  ante,  p.  1411.  {g)  Wilson i>. MetsnhV.3  Xnt IS ; 

vf  Tivxerant  r.  Fimser,  USS.  12th  vide  etiaaa,  Gieg  »-  Tarlsrv4  Bnss. 

Jan.  1S&  25V. 

v^  2  Ssaith,  3S3;  and  see  WiZkans 


Review. 
In  what 


has  been  e* 
cepted  bx 


VP  Sla*W^  Rogers,  1  Host.  StX 

0»  G:Swn  v.  Bk*****.  3  Desans.  595;  Qnintz  v.  Qeinta,  * Hayv.132; 
Dutch  Quta  at  fW&»*d  v.  Saecck,  1  Saxton,  VX.  J.)  1J£;  Hawse  ». 
C*un*snill  J.  J.ltnnftL*!*:  Whito  e.  Tnhaw,2I 
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they  are  taken,  will  direct  it  to  be  reviewed  upon  grounds  hide-    Review  of 
pendent  of  those  laid*  by  the  exceptions;  and  sometimes,  as  we  v^*^i^, 
have  seen,  the  Court  will  direct  a  Master  to  review  his  report,  in 
order  to  afford  a  party  an  opportunity  for  taking  in  objections  to 
the  draft,  as  a  foundation  for  exceptions  (A)  (1). 

A  reference  back  to  the  Master,  to  review  a  report  which  has  Where  report 
not  been  excepted  to,  may  be  made  upon  the  hearing  for  further  not  e*cepted 
directions :  and  is  frequently  so  made  when  the  Court  is  not  sat- 
isfied with  the  Master's  finding,  as  where  the  Master  has  not  found 
sufficient  facts  for  the  Court  to  found  its  judgment  upon  (t).  So, 
also,  if  the  Master  has  exceeded  his  authority,  it  will  either  direct 
him  to  review  his  report  or  take  no  notice  of  his  finding. 

We  have  seen  before,  that,  where  the  report  is  the  consequence  Where  report 

of  an  order  pronounced  upon  petition,  or  is  upon  the  taxation  0f»B  folded 

•     **  ....*,...  *  upon  order  on 

costs,  the  Court  will,  if  the  objections  to  the  report  are  not  ap-  petition; 

parent  upon  the  face  of  it,  entertain  a  petition  to  refer  it  to  the 

Master  to  review  his  report  (£). 

In  some  cases,  also,  the  Court  will  direct  a  review  of  the  Mas-  — :  UV°11 
ter's  report,  upon  application  by  motion ;  thus  where  there  has 
been  some  omission  or  error  in  the  report,  which  would  prevent 
the  matter  being  properly  raised  by  exceptions,  the  Court  has, 
upon  motion,  ordered  the  Waster  to  review  his  report,  as  where, 
upon  a  reference  of  an  examination  for  impertinence,  the  Master 
certified,  generally,  that  the  examination  was  impertinent,  the 
Vice-chancellor,  on  motion,  referred  it  back  to  the  Master  to  re-  * 

view  his  certificate,  and  state  in  what  respects  he  considered  the 
same  impertinent  (7). 

And,  even  where  exceptions  to  the  report  have  been  heard  and  After  excep- 
disposed  of,  the  Court  has,  at  the  instance  of  a  vendor,  directed  *j£ns  disposed 
the  Master  to  review  his  report,  in  order  to  give  him  an  opportun- 

th)  Vallence  v.  Weldon,  1  Dick.    1  Swanst.  156,  n.  S.  G. 
290 ;  ante,  p.  1164.  (k)  Ante,  p.  1490. 

(»)  Turner  v.  Turner,  1  Dick.  313 ;        (Z)  Anon.  3  Mad.  246. 

(1)  Where  the  order  for  confirming  the  Master's  report  is  regular,  the  or- 
der will  not  afterwards  be  vacated,  so  as  to  allow  the  defendant  to  except  to 
the  report,  when  he  purposely  kept  back  his  objections  at  the  time,  ana  did 
not  state  them  before  the  Master,  though  he  had  full  knowledge  of  all  the 
facts  which  formed  the  grounds  of  his  exception.  Slee  v.  Bloom,  7  John. 
Ch.  137.  See  Pickett  v.  Hewlings,  Halst.  Dig.  174.  Should  the  Master, 
however,  make  his  report  without  giving  the  parties  an  opportunity  to  ob- 
ject to  it,  if  they  see  proper,  the  Court  would,  immediately  on  an  application 
for  the  purpose,  order  the  report  back  to  the  Master  to  hear  the  objections. 
Picket  v.  Hewlings,  Halst.  Dig.  174. 
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After  confir- 
mation. 


ity  of  completing  his  title  (m).  The  Court  has,  also,  as  we  hare 
seen  (»),  referred  a  report,  as  to  title,  back  to  the  Master  to  be 
reviewed,  upon  application,  by  motion,  even  after  the  report  has 
been  confirmed  (1). 

In  genera],  however,  the  Court  is  very  cautious  in  admitting 
applications  to  review  a  Master's  report  after  it  has  been  confirm- 


Cannotbe  al- 
lowed after  de- 
cree on  further     ,  j  -A  •        i     •  r  i»      j  •  .  i         in- 
direction.        ed  °>  a0"  lt  **  only  m  cases  of  fraud,  surprise,  or  mistake,  that  it 

will  be  permitted  (o)  ;  and,  even  then,  it  will  not  be  allowed  un- 
less a  very  strong  case  is  made  (p).  And,  it  seems,  that  it  is  not 
competent  to  the  Lord  Chancellor  to  order  the  Master  to  review 
a  report  confirmed  and  followed  by  a  decree  of  the  Master  of  the 
Rolls,  containing  consequential  directions,  whilst  thai  decree 
stands  (q).  The  proper  course,  in  such  case,  would  be  to  have 
the  cause  reheard;  but,  even  then,  the  Court  will  not  permit 
the  report  to  be  even  discussed,  unless  a  very  strong  case  is  made 
out  to  induce  the  Court  to  allow  it  (r). 


Amendment  of  Report. 


Amendment 
of. 

Where  errors 
are  apparent 
on  face  of  it. 
After  enrol- 
ment, 


but  only  where 
errors  are 
apparent 


It  is  to  be  noticed,  that  the  proper  course  for  correcting  errors 
or  supplying  deficiencies  in  a  report  which  has  been  confirmed,  is 
by  bill  of  re?iew,  yet  errors,  apparent  in  the  schedules,  have  been 
corrected,  even  after  enrolment,  on  a  summary  application  (5) ; 
thus  where,  in  taking  an  account  in  the  Master's  office,  a  mistake 
was  made  in  the  casting  up  of  the  schedules,  and,  upon  the  cause 
coming  on  upon  further  directions,  the  defendant  was  decreed  to 
pay  a  sum,  appearing  by  the  schedules  so  cast  up,  to  be  due  from 
him,  and  the  plaintiff  enrolled  the  decree,  after  which  the  mistake 
was  discovered,  Lord  Eldon,  upon  an  application  to  correct  the 
error,  said,  that  all  errors  apparent  on  the  face  of  the  schedules 
might  be  corrected,  even  after  enrolment,  but  that  there  could  be 
no  correction  except  of  such  apparent  errors.       His  Lordship  ac- 


(m)  As  to  the  cases  in  which  the 
Court  will  send  it  back  to  the  Master 
to  review  his  report  as  to  a  title,  vide 
ante,  p.  1416. 

(n)  Ibid. 

(©)  Drought  v.  Redford,  1  Moll. 
573. 

(p)  Turner  v.  Turner,  1  Jac.  A 


W.39. 

(a)  Turner  v. 

(r)  Turner  v. 
W.42. 


Turner,  1  Swanst 
Turner,  1  Jac.  A 


(«)  Weston  v.  Haggerston,  Coop. 


ante,  p.  1235. 


(1)  The  commissioner's  report  on  matters  of  account  may  be  opened  after 
confirmation,  where  the  fund  is  still  in  the  power  of  the  Court,  for  the  pur- 
pose of  correcting  an  error  originating  in  mistake  or  fraud.  Cockran  v. 
Lynch,  1  Bailey  Eq.  514. 
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cordingly  permitted  the  mistakes  in  the  schedules,  which  were  ap-     RSJ?ewt0*' 
parent,  to  be  corrected,  bat  refused  a  subsequent  application,  by 
the  plaintiff,  in  the  same  case,  to  have  some  further  sums,  which 
he  claimed,  inserted  in  the  schedules  (1). 

(1)  See  White  v.  Johnson.  2  Munf.  285 ;  Hatchet  v.  Cremprne,  Saurae 
&  S.  675.  ' 
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Hearing  upon      When  a  decree  is  interlocutory,  and  the  consideration  of  far- 
[ion*  c"    ther  directions  has  been  reserved  until  after  the  trial  of  an  issue, 

&c,  or  until  the  Master  shall  have  made  his  report,  it  is  neces- 
sary, in  order  that  a  complete  termination  should   be  put  to  the 
suit,  and  that  it  would  be  wound  up  in  all  its  parts,  that  it  should 
May  be  re-       be  set  down  again  to  be  heard  for   "  further   directions,"   which 
peated  as  often  proce88  mu8t  be  repeated  as  often  as  any  further  directions  are 

reserved  by  the  last  decree  pronounced  («). 
w  8et^own       Where  the  consideration  of  further  directions  has  been  reserved 
port,  "    by  a  decree  till  after  the  Master  has  made  his  report,   the  Court 

will  not  allow  a  case  to  be  set  down  for  further  directions  before 
a  report  has  been  made,  even  though  it  is  found  that  the  reference 
even  though     to  tne  Master  has  become  useless ;  thus  where  a  decree  directed 
reference  ib      an  issue,  and  also  directed  an  inquiry  before  a  Master,  and  reserv- 
unnecessary,    e(j  ^  consideration  of  further  directions  until  after  the  trial,  and, 
after  the  report,  the  Court  would  not  permit  the  cause  to  be  set 
down  upon  the  further  directions  without  a  report  from  the  Mas- 
but  cause         ter  (z).     The  proper  course,  in  such  a  case,  would  have  been  to 
reheard         •  ^ave  °ktamea*  a  variation  in  the  decree  by  rehearing  (j). 
After  reserva-       The  Court  also  refuses,  in  general,  to  interfere  after  a  reserva- 
tion of,  Court  tion  of  further  directions  in  a  summary  way  (z),  unless  liberty 

fere  in  Vnter"  k*8  ^een  Siven  to  tne  Parties»  b7  tne  decree,  to  apply  to  the  Court 

summary  way.  as  they  may  be  advised  (a),  which,  however,  is  very  seldom  done 

where  the  decree  reserves  the  consideration  of  further  directions. 

unless  But  although  the  Court  will  not,  after  such  a  reservation,  en- 

upon  collateral  tertain  a  summary  application  relating  to  the  general  matters  of 
matters,  ^  gu^  ^  wy^  ^  geem8^  entertain    applications  for  collateral 

(u)  Ante,  p.  1198.  Where  the  con-  a  rehearing  might  have  been  obviat- 
sideration  of  costs  is  reserved  as  well  ed  by  going  before  the  Master  under 
as  of  further  directions,  the   cause  the  decree  and  then  waiving  the  in- 
must  also  be  set  down  "  upon  the  quiry. 
matter  of  costs."  (i)  Cooke  v.  Gwyn,  3  Atk.  669. 

(z)  Dixon  v.  Olmius,  1  Ves.  J.  153.        (a)  Vide  ante,  p.  1202. 

(y)  Ibid. ;  perhaps  the  necessity  of 
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matters,  such  as  the  appointment  of  a  Teceiver  (6).  The  Court,  In  what  Cases, 
will  also,  upon  consent,  permit  a  bill  to  be  dismissed,  without  re-  o^todisnriss' 
quiring  the  cause  to  be  set  down  on  further  directions  (c).  bill  by  consent. 

It  is  to  be  noticed,  that  it  is  only  where  further  directions  are  Where  decre- 
reserved,  by  a  decree  or  order,  that  it  is  required  to  set  the  cause  made  on  mo. 
down  for  hearing  for  such  further  directions ;  where  a  decretal  tion.  cause 
order  is  made  upon  motion,  such  as  a  reference  to  a  Master  in  ^d0™n  on 
an  interpleading  suit  to  inquire  into  the  title,  the  Court  will  pro-  further  direc- 
ceed  upon  the  report  on  motion  (d).      Thus  in  Walters  v.  Py-  tin- 
man (e),  where,  upon  a  reference  of  this  description,  the  Master 
reported   against  the  vendor's   title,   the  Court,  upon   motion, 
dismissed  his  bill  with  costs.     So  in  Shore  v.  Collet  (/),  where 
the  Master  reported  in  favor  of  the  vendor's  title,  and  exceptions 
were  taken  to   the    report,   which  were  overruled,   the  Court 
entertained  a  motion  that  the  purchaser  might  pay  in  the  resi- 
due of  his  purchase-money  and  interest.      So  after  a  decretal  ' 
order,  made  on  motion,  for  an  account  of  the  incumbrances  on 
the  estate,  and  to  settle  their  priorities,  an  order  for  further 
directions  and  costs  appears  to  have  been  made  on  petition  (g). 

Further  directions  upon  a  separate  report  are,  as  we  have  stated,  Nor  upon  sep- 
generally  given  upon  petition,  after  the  confirmation  of  the  re-  «**«  report, 
port  (A),  and  so  are  all  such  further  directions  as  are  necessary  p^Ya  upon*" 
upon  a  report  made  by  the  Master,  upon  orders  obtained  by  pe-  order  made  on 
tition,  and  which,  as  we  have  seen,  are  not  confirmed  by  motion.  PeUt,on- 
In  such  cases,  the  petition  for  confirmation  of  the  report  generally 
embraces  a  prayer  for  the  consequent  directions  (•). 

At  the  hearing,  upon  further  directions,  the  Court  will  make  What  may  be 

such  further  order  in  the  cause,  as,  upon  reading  the  Master's  ordered  upon 
.  .  i     t_  4»  i  further  direc- 

report,  appears  to  be  consistent  with  the  justice  of  the  case  as  it  ti0ns. 

stands  upon  the  decree  and  report ;  unless  it  is  dissatisfied  with  Reference 

the  manner  in  which  the  Master  has  executed  the  duties  imposed  back  to.M"- 

upon  him  by  the  decree,  in  which  case  it  will,  as  we  have  seen, 

send  it  back  to  the  Master  to  review  his  report,  or  such  part  of  it 

as  the  Court  sees   reason  to  be  dissatisfied  with  (k).     The  Court, 

however,  will  not,  as  we  have  already  stated  (/),  send  it  back  to 

(6)  Cooke  v.  Gwyn,  ubi  supra.  marked,  with  reference  to  the  above 

(c)  Anon.  11  Ves.  169;  and  see  cases,  as  well  as  in  cases  of  reference 

Jewin  v.  Taylor,  6  Beav.  120.  under  the  New  Orders  of  the  9th  of 

Brooke  v.  Clarke,  1  Swanst.  May,    1839 ;  the  orders  do  not,  in 

general,  contain  any  reservation  of 

(e)  19  Ves.  351.  further  directions. 

(/)  Cooper,  234.  (k)  Van  Kamp  v.  Bell,  3  Mad. 430. 

(g)   White  v.  Bishop  of  Peterbo-  (t)  Ante  p.  1489. 

rough,  Rolls,  20th  Dec.  1821,  cited  (*)  Ibid.  1500-1. 

Seton  on  Decrees,  36.    It  is  to  be  re-  (J)  Ibid.  1492. 
126* 
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^J**/***  ^  ^e  faster  t0  r«v^w  bis  report,  for  the  purpose  of  deducing  < 
°l^r~v~+Ls  sequences  from  the  facts  which  he  has  stated  in  his  report,  bat 
will  itself  draw  the  conclusions  from  the  facts  stated  (/),  as  it  will 
where  the  Master  has  drawn  conclusions  from  the  facts  be  has 
stated,  which  conclusions,  but  not  the  facts,  are  considered  erro- 
neous (m). 
Declaration  of     jj,  general,  if  the  ease  is  such  as  will  admit  of  it,  the  Court  will, 
tiff.  upon  the  first  hearing  for  further  directions,  make  a  final  decree ; 

and,  when  the  reference  to  the  Master  has  been  merely  to  make 
preliminary  inquiries,  it  will,  when  the  case  comes  before  it  upon 
the  report,  declare  the  rights  of  the  parties  in  the  matters  in 
Farther  refer-  question.      If  the  declaration  of  the  Court,  or  the  result  of  the 
Muter.  former  inquiries,  render  any  further  reference  to  the  Master  nec- 

essary, the  Court  will  take  this  occasion  to  make  such  further 
reference,  reserving  again  the  consideration  of  the  further  direo 
I  tions  until  after  the  Master  shall  have  made  his  further  report, 

and  this,  as  we  have  seen,  it  will  repeat  as  often  as  it  may  appear 
to  be  necessary. 
Nor  order  It  is  to  be  remarked,  that,  where  a  question  has  been  raised 

furtherdirec-  uPon  *ne  pleadings,  but  no  direction  or  reservation  of  it  has  been 
tions  where  given  with  respect  to  it  by  the  decree,  the  Court  will  not  take  it 
upon  pte*d-  mU}  consideration  upon  further  directions :  thus  where,  in  a  suit 
ings  but  not  in  for  the  specific  performance  of  an  agreement  for  the  sale  of  a 
decree,  copyhold  estate,  the  defendant  insisted  by  his  answer  that  he  was 

not  bound  to  perform  his  contract,  unless  it  could  be  shown  that 
the  copyholders  of  the  manor  were  entitled  to  dig  marl  and  brick 
earth  on  the  lands  holden  by  them,  and  the  original  decree  merely 
directed  the  usual  reference  as  to  title,  the  Court  on  the  hearing 
upon  further  directions,  refused  to  direct  a  reference  to  the  Mas- 
ter, to  inquire  whether  the  copyholders  of  the  manor  were  entitled 
even  though  a  to  dig  marl  and  brick  earth,  &c.,  (although  a  petition  praying  that 
presented.  **  wou^  do  so,  had  been  presented,  and  ordered  to  come  on  with 
the  further  directions,)  upon  the  ground  that,  as  the  point  was 
raised  by  the  answer,  if  the  Court  had  thought  it  necessary  to 
inquire  into  the  fact,  a  direction  to  that  effect  would  have  been 
contained  in  the  original  decree,  and  that,  to  grant  the  prayer  of 
the  petition,  would  be  to  alter,  entirely,  the  decree  made  at  the 
original  hearing,  which  it  is  not  competent  for  the  Court  to  do  at 
the  hearing  on  further  directions  (n). 

(I)  Bick  v.  Motly,2  M  &  K.  312;    ante  p.  1492. 
Gregory  v.  West,  2  Beav.  541.  (n)    he  Grand  9.  Whitehead,  1 

(«)  Adams  v.  Cl&zton,  6  Ves.  555 ;    Ruse.  909. 
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In  fact,  the  Court  will  not  alter  a  decree  in  the  minutest  partic-  What  may  be 
ular  without  a  rehearing  (o),  unless  in  the  case  of  an  information  0V-^!S^^, 
relating  to  a  charity,  in  which  case  the  Court  will  correct  an  Original  de- 
omission  of  the  original  decree  upon  further  directions  (p).  bTdtT^d10* 

It  seems,  formerly,  to  have  been  considered  that  no  direction  Computation 
could  be  given  at  a  hearing  upon  further  directions,  for  the  com-  of  interest  will 
putation  of  interest,  where  the  question  of  interest  had  not  been JjthSuahnot 
reserved  by  the  original  decree.  In  Ryves  0.  Coleman  (r),  it  was  reserved, 
said,  by  Lord  Hardwicke,  that,  generally,  no  interest  could  be  al- 
lowed where  it  was  not  ordered  or  reserved  by  the  decree  ,*  but 
that,  notwithstanding  there  was  no  particular  reservation  of  inter- 
est by  a  decree,  yet  there  was  a  discretionary  power  in  the  Court 
to  allow  interest  upon  special  circumstances :  and,  in  Hearle  v. 
Oreenbank  (s),  interest  not  having  been  reserved  by  the  decree, 
Lord  Northington  said  he  could  not  order  it  on  further  directions, 
but  recommended  the  plaintiff  to  rehear  the  cause,  merely  to  intro- 
duce a  reservation  of  interest.  In  a  previous  case,  however,  Good- 
yere  v.  Lake  (t),  Lord  Hardwicke  had,  according  to  the  report  in 
Ambler,  held  it  to  be  clear,  that,  under  the  general  reservation  of 
further  directions,  the  Court  might  give  interest,  though  not  re- 
served by  die  decree,  and  referred  to  a  case  of  The  Hudson's  Bay 
Company  v.  Sir  Stephen  Evans,  in  which  it  was  done ;  and,  in 
Sammes  v.  Hickman  (u),  and  Margarum  v.  Sandiford,  there  cited, 
it  was  so  held  accordingly.  And,  in  Creuze  v.  Hunter  (z),  Lord 
Roslyn  said,  he  had  thought  that  if  interest  was  not  given  by  the 
decree,  or  reserved,  it  was  matter  of  rehearing,  and  that,  in  strict- 
ness, this  was  the  rule,  but  that,  if  the  point  was  made  upon  the 
hearing  for  further  directions,  he  saw  no  objection  to  its  being  then 
given  if  the  case  would  warrant  it ;  and  he  expressed  himself  sat- 
isfied with  the  authority  of  Margarum  v.  Sandiford  that  it  might 
be  so  (y). 

The  practice,  therefore,  of  directing  the  computation  of  interest, 
upon  further  directions,  where  it  has  not  been  reserved  by  the 
original  decree,  is  now  considered  as  established ;  and  not  only 
will  the  computation  of  simple  interest  be  so  directed,  but,  where 
the  Court  finding  large  sums  of  money  in  the  hands  of  an  agent, 
receiver,  trustee,  or  personal  representative,  it  will  direct  the  Mas- 
Co)  Lord  Shipbrooke  v.  Lord  Hin-  (i)  Arab.  584;  I  West.  490.  8.  C. 
chinbrooke,  13  Yes.  387-394.  ?«)  2  Vet.  J.  36. 

(p)  Attorney-general  v.  Whiteley,        (x)  4  Bro.  O.  C.  318  {Perkins's  ed. 
11  Yes.  241.  notes  (a)  and  (ft)] ;  2  Ves.  J.  164,  S. 

(r)  2  Atk.  440 ;  and  see  Champ  v.    C.  [Sumner's  ed.  notes.] 
Wood,  2  Ves.  474.  (y)  Vide  etiam,  Maghee  v.  Mahon. 

(«)  1  Diek.  370.  1  Moll.  147. 
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What  may  be  ter  to  ascertain  the  balance  from  time  to  time  in  the  hands  of  the 
or^cre^npon.  accountmg  party,  and  to  compote  interest  on  them  (z)  (1).     And 
Where  not       the  Court  has  even  gone  the  length,  on  further  directions,  of  charg- 
prayed  by  the  jng  an  accounting  party  with  interest  on  the  balance  in  his  hands, 
not  only  where  there  was  no  reservation  of  the  question  of  interest 
by  the  original  decree,  but  even  where  the  original  bill  did  not 
pray  that  they  might  be  so  charged. 
I"teres' .  This  was  done  in  the  case  of  executors,  in  Turner  ».  Tor- 

case  ^>f  a'"  ex-  ner  (a)  t  and>  *n  Pearse  v.  Green  (6),  where  an  agent  appeared,  by 
ecator  or  agent  the  Master's  report,  to  have  had  large  sums  of  money  in  hand,  the 
ancTmbhia  Master  of  the  Rolls  referred  it  back  to  the  Master  to  ascertain  the 
hand ;  balances  in  the  agent's  hands,  and  to  compute  interest  upon  them. 

It  is  to  be  observed,  that,  in  the  above-cited  case  of  Turner  v.  Tur- 
ner, the  direction  to  compute  interest,  notwithstanding  there  was 
none  prayed  by  the  bill,  was  founded  on  the  circumstance  that,  at 
the  time  the  bill  was  filed,  there  did  not  appear  to  have  been  any 
in  the  case  of  money  in  the  hands  of  the  executors,  and  that  the  balances  arose 
a  mortgagee  in  subsequently  to  the  institution  of  the  suit,  and,  therefore,  could 
overpaid.  not  be  adverted  to  in  the  original  bill ;  and  the  same  ground  ap- 

pears to  have  furnished  the  foundation  of  the  decree  in  Wilson  v. 
Metcalfe  (c) ;  in  that  case,  the  bill  originally  prayed  the  redemp- 

z)  Pearse  v.  Greed,  1  Jac.  &  W.        (b)  Ubi  supra ;  vide  etiam,  Good 
>.  v.  Blewit,  there  cited, 

(a)  1  Jac.  &  W.  43.  (e)  1  Ross.  533. 

(1)  As  to  the  practice  of  allowing  rests  and  compound  interest  against 

trustees,  &c.  see  Fay  v.  Howe,  1  PickJ527,  (2nd  ed.)  528,  and  cases  cited 

in  note  (1)  ;  Boynton  v.  Dyer,  18  Pick* ;  Hughes  v.  Smith,  2  Dana,  253 ; 

Karr  v.  llarr,  6  Dana,  3;  Hodge  v.  Hawkins,  2  Dev.  &  Bat.  566;  Ring- 

Harr.  &  Gill,  11 ;  Diffenderffer  v.  Winder,  8  Harr.  A 
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gold  v.  Ringgold,  1  ! 
Gill,  311;  Harland's 


l*s  Accounts,  5  Rawle,  323;  Myers  v.  Myers,  2  M'Cord 
Ch.  214, 266;  Wright  v.  Wright,  2  M'Cord  Ch.  202. 

Trustees,  executors,  guardians,  &c.  will  in  cases  of  gross  delinquency  be 
charged  with  compound  interest.  See  the  cases  cited  above,  and  2  Kent, 
(5th  ed.)  231,  note,  in  which  this  subject  is  considered,  and  the  cases  cited ; 
Schieffelin  v.  Stewart,  1  John.  Ch.  620  ;  Diffenderffer  v.  Winder,  3  Harr.  & 
Gill,  311;  2  Story  Eq.  Jur.  §  1277 ;  Clarkson  v.  Depeyster,  1  Hopk.  424; 
Rogers  v.  Rogers,  ib.  515 ;  Dornford  v.  Dornford,  12  Sumner's  Vesey,  127, 
note  (a)  ;  Evertson  v.  Tappan,  5  John.  Ch.497. 

Where  a  trustee  has  employed  the  trust  money  in  trade,  and  refuses  to  ac- 
count, he  will  be  charged  with  compound  interest.  Schieffelin  v.  Stewart, 
1  John.  Ch.  620.  See  Myers  v.  Myers,  2  M'Cord,  214,  266;  Diffenderffer  v. 
Winder,  3  Harr.  &  GUI,  311. 

Where  interest  was  ordered  to  be  paid  annually  for  maintenance  and  edu- 
cation, interest  was  allowed  on  the  annual  arrears  of  interest.  Myers  w. 
Myers,  2  M'Cord  Ch.  214,  266;  Bowles  v.  Drayton,  1  Desaus.  489;  Wright 
v.  Wright  2  M'Cord  Ch.  202;  Spack  v.  Long,  1  I  red.  Eq.  426. 

As  to  charging  executors  and  trustees  with  interest,  see  further,  Newton 
v.  Bennett,  1  Bro.  C.  C.  (Perkins's  ed.)  361,  362,  notes;  ante,  1434  to  1444, 
notes. 
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tion  of  a  mortgage  of  an  estate  of  which  the  mortgagees  were  in  What  may  be 
possession  at  the  time  k  was  filed,  the  value  of  the  estate  (which,  s^^^^y 
since  the  mortgage,  had  been  greatly  augmented  by  allotments  un- 
der an  Enclosure  Act)  was  not,  at  that  time,  known,  and  it  was 
supposed  that  there  would  be  a  balance  found  due  to  the  mortga- 
gees ;  consequently  the  bill  did  not  pray  an  interest  against  them. 
Ii  appeared,  however,  upon  the  Master's  report,  that  the  whole  of 
the  principal  money  and  interest  due  on  the  mortgage  had  been 
paid  off  before  the  suit  was  instituted,  and,  therefore,  that  there 
was  a  large  balance  due  from  the  mortgagees  to  the  mortgagors ; 
under  these  circumstances,  when  the  cause  came  on  fo/  further  dip 
rections,  upon  the  Master's  report,  the  Court  directed  rests  to  be 
made,  and  interest  to  be  computed  on  the  balances  from  time  to 
time  in  the  hands  of  the  mortgagees. 

From  the  above  cases  it  might  be  inferred,  that  it  is  io  those  oases  Where  case  for 
only,  in  which  the  circumstances  were  such,  at  the  time  of  filing  J^^88^  "^ 
the  bill,  that  a  claim  for  interest  did  not  or  could  not  be  known  to  bill, 
exist,  that  the  Court  will,  upon  further  directions,  make  an  order 
to  compute  interest  upon  balances,  although  there  is  no  prayer  for 
interest  in  the  bill ;  this,  however,  does  not  appear  to  be  the  case, 
as,  both  in  Pearse  v.  Green  (rf),  and  in  Good  v.  Blewitt,  there  cited, 
the  bills  were  filed  for  the  express  purpose  of  enforcing  an  account 
and  payment  of  balances,  and  decrees  for  interest  were  made,  al- 
though no  interest  appears  to  have  been  prayed,  nor  was  the  con* 
sideration  of  it  reserved. 

It  is  to  be  remarked,  that  it  is  only  in  cases  where  it  appears,  Bat  not  upon 
from  the  Master's  report,  that  there  is  an  equitable  right  to  charge  Som^o^ith 
an  accounting  party  with  interest,  (as  where  an  agent,  or  trustee,  farther  direc- 
or  personal  representative,  has,  for  a  long  time,  had  a  considerable  tioM* 
sum  of  money  in  his  hands,  belonging  to  the  parties  in  the  suit,) 
that  the  Court  directs  a  computation  of  interest  when  it  has  not 
been  reserved  by  the  original  deoree  5  where  this  does  not  appear 
by  the  report,  the  Court  has  no  foundation  upon  which  to  make 
such  a  direction,  and,  it  seems,  that  it  will  not  entertain  a  petition 
for  the  mere  purpose  of  bringing  before  the  Court  facts  which  do 
not  otherwise  appear,  upon  which  to  ground  a  direction  to  the  Mas* 
ter  to  inquire  into  balances  and  charge  interest  (e). 

(d)  1  Jac.  &  W.  135.  Vesey's  Report*.    In  the  report,  as  it 

(c)  Parnell  v.  Price,  14  Vei.  502  appears  in  the  original  edition,  it  is 

(first  edition).    The  author  thinks  it  stated  that  "  the  directions  were  giv- 

right  to  call  the  reader's  attention  to  en  for  interest  and  costs  upon  the 

a  very  material  discrepancy  between  Master's  report,  and  that  the  inquiry 

the  report  of  Parnell  v.  Price,  in  the  prayed  by  the  petition  was  refused;* 

original  and  second  editions  of  Mr.  whereas,  in  the  second   edition,  it 
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What  may  be      And  not  only  will  the  Court,  in  cases  where,  upon  the  decree, 
yJ^^^+Ls  an<^  ^e  reP°rt  U|*der  it,  a  proper  ground  appears  for  giving  inter- 
In  what  cases   est,  direct  the  computation  of  interest  on  further  directions,  though 
defendant  will  tjje  qUe8tion  0f  interest  has  not  been  reserved  by  the  original  de- 
wilful  default,  cree  ;  but  it  will,  if  the  report  makes  a  new  case  against  the  de- 
fendant for  charging  him  with  sums  which,  but  for  his  wilful  de- 
fault, he  might  have  received,  make  a  direction  for  ao  charging 
him  on  further  directions,  even  where  it  was  prayed  by  the  bill 
and  refused  at  the  hearing  from  deficiency  of  proof  (/).     In  the 
case,  however,  of  Garland  v.  Littlewood  (g),  where  the  original 
decree  contained  no  declaration  or  inquiry  as  to  wilful  default 
on  the  part  of  the  defendants  who  were  executors  and  trustees, 
Lord  Langdale,  M.  R.,  refused  at  the  hearing,  upon  further  di- 
rections, to  make  any  order  charging  them  with  wilful  default,  or 
to  direct  an  inquiry  upon  the  subject,  notwithstanding  the  Mas- 
ter's report  laid  a  foundation  for  such  an  inquiry. 

Although  a  receiver  has  been  refused  upon  the  hearing  of  the 
cause,  yet  if,  upon  the  report,  a  new  state  of  facts  appears,  e.  g., 
a  balance  in  the  hands  of  the  defendant,  the  Court  will  entertain 
a  renewed  application  for  a  receiver  (A). 

The  Court,  however,  will  not  (even  though  a  new  state  of  cir- 
cumstances appears  by  the  Master's  report,  showing  that  if  the 
orderedon'the  ^act8»  **  t^ey  are  stated  upon  the  report,  had  been  before  the 
same  princi-  Court  at  the  time  when  it  pronounced  the  decree,  it  would  not 
have  given  the  directions  contained  in  the  original  decree)  make 
any  order,  upon  further  directions,  which  will  have  the  effect  of 
varying  or  impugning  the  original  decree,  and  therefore,  where 
a  prior  decree  had  ordered  the  costs  of  a  mortgagee  to  be  taxed, 
it  was  held,  upon  further  directions,  that  he  would  be  entitled  to 
be  paid  those  costs,  although  it  appeared,  by  the  report,  that  he 
was  paid  off  before  the  commencement  of  the  suit,  and  that  he 
had  set  up  an  improper  defence  (A). 

Upon  the  same  ground,  when  costs  of  a  party  have,  at  the 
hearing,  been  ordered  to  be  taxed  as  between  solicitor  and  client, 


Receiver  ap- 
pointed on 
further  direc- 
tions, though 
refused  at 
hearing. 
Taxation  of 
costs  on  fur- 


pie  as  former 
taxations. 


SecuSj  where 
former  taxa- 
tion was  di- 
rected upon 
petition  by 
consent. 


stands  thus;  "The  directions  were 
given  for  interest  and  costs  upon  the 
Master's    report,    and    the    inquiry 

E rayed  by  the  petition  was  granted, 
a  the  first  edition,  also,  the  follow- 
ing passage  occurs,  which  is  wholly 
omitted  in  the  second,  viz.:  "The 
Lord  Chancellor  and  the  Registrar 
(Mr.  Croft)  being  applied  to  by  his 
Lordship,  said,  there  was  no  instance 
of  such  a  petition ;  and  this  appears 
to  be  in  conformity  with  the  decisions 


?iven  in  Creuze  ».  Hunter,  2  Ves.  J. 
57;  and  4  Bro.  C.  C.  157,  8.  C; 
and  Bruere  v.  Pemberton,  12  Ves. 
387 ;  vide  etiam,  Le  Grand  v.  White- 
head, 1  Rum.  309;  ante,  p.  1178. 
'  "  Franklin  v.  Beamish,  2  Moll. 


(g)  1  Beav.  527. 

(i)  Attorney-general  «.  The  May 
or  of  Galway,  1  Moll.  95. 
(A)  Wilson  v.  Metcalfe,  1 
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the  Court  will,  at  the  hearing  upon  further  directions,  direct  the  ^at  may  *» 

-.    *  i  *  .y  done  upon, 

subsequent  costs  of  the  same  party  to  be  taxed  upon  the  same  v^-s^w/ 

principle.  It  will  not,  however,  consider  itself  bound  by  a  pre- 
vious direction  to  tax  costs,  as  between  solicitor  and  client, 
made  upon  petition  and  by  consent,  where,  upon  further  direc- 
tions, it  appears  that  there  is  no  case  to  warrant  such  a  mode 
of  taxation  (•). 

As  the  Court  will  not  allow  any  variation  to  be  made  in  the  No  objection 
original  decree  upon  the  hearing  of  the  cause  for  further  direc- ontotlwrdi- 
tions,  so  it  will  refuse  to  entertain  an  objection  to  it  on  the  ground  rections  which 
which  might  have  been  made  at  the  original  hearing ;  thus,  where  (J^J1^™ 
a  suit  was  instituted  by  a  solicitor,  for  the  payment  of  his  bill  of  at  the  hearing. 
Costs,  and  it  appeared,  by  the  answer,  that  the  bill  of  costs  had 
not  been  signed  conformably  to  the  act  of  Parliament,  where- 
upon the  bill  was  duly  signed,  and  the  fact  of  the  signature  put 
in  issue  by  a  supplemental  bill,  and  a  decree  was  made  at  the 
Rolls,  referring  it  to  the  Master  to  tax  the  bill,  &c.  —  Upon  the 
case    coming    on  before  Lord  Brougham,  on  appeal  from  the 
order  made  by  the  Master  of  Rolls  on  further  directions,  his  Lord- 
ship held,  that  the  defect  in  the  suit,  as  originally  instituted,  aris- 
ing from  the  bill  of  costs  not  having  been  duly  signed,  was  not 
cured  by  the  supplemental  bill,  and  that  the  bill  ought,  at  the 
original  hearing,  to  have  been  dismissed  with  costs ;  but  as  that 
had  not  been  done,  and  the  decree  had  not  been  appealed  from, 
it  was  not  open  to  the  defendant  to  take  the  objection  upon  fur- 
ther directions  (k). 

Formerly  it  it  was  not  necessary  that  a  cause  should  be  set  *n  *nat  Court 
down  for  hearing  upon  further  directions,  before  the  Court  in 
which  the  decree  was  pronounced  (m)  ;  but  by  the  6th  Order  of 
the  5th  of  May,  1837,  "  every  cause  requiring  to  be  heard  for  fur- 
ther directions,  or  on  the  equity  reserved,  and  in  which  the  Mas- 
ter's report  has  been  or  shall  be  made,  or  a  trial  at  Law  has  been 
or  shall  be  had,  or  the  certificate  of  a  Court  of  Common  Law  has 
been  or  shall  be  obtained,  in  pursuance  of  a  decree  or  order  pro- 
nounced by  the  Lord  Chancellor  or  Vice-Chancellor,  shall  be 
set  down  to  be  heard  before  the  Lord  Chancellor,  and  shall  not, 
without  special  order  of  the  Lord  Chancellor,  be  set  down  to  be 
heard  by  the  Master  of  the  Rolls  "  (n) ;  and  by  the  10th  of  the 

(0  Trezevant  v.  Fraser,  Rolls,  Aug.  Ves.  53. 

839.  (n)  For  determining  the  particular 

(&)  Pritchard  v.  Draper,  1  R.  &  Vice-Chancellor  before    whom    the 

M.  191.  cause  it  to  be  set  down,  see  p.  549. 

(m)  Pemberton  v.  Pemberton,  11 


1512  Of  Farter  Directions. 

What  may  be  game  Orders  "  all  and  every  cause  requiring  la  be  heard  for  fur- 
sj^^^y  ther  directions,  or  on  the  equity  reserved,  in  which  the  Master's 

Setting  down  report,  &c,  has  been  made,  &c,  in  pursuance  of  a  decree  or 

and  hearing.  ordcr  proilounced  by  the  Master  of  the  Rolls,  shall  be  set  down 
to  be  heard  before  the  Master  of  the  Rolls,  and  shall  not,  other- 
wise than  for  the  purpose  of  rehearing,  be  set  down  to  be  heard 
before  the  Lord  Chancellor.1' 

By  what  party.  Any  party  may  set  the  cause  down  for  farther  directions :  it  is 
most  usually,  however,  set  down  by  the  plaintiff. 

How  set  down.      ]n  order  to  have  the  cause  set  down  for  further  directions,  the 
plaintiff,  or  other  party  setting  it  down,  must  present  a  petition,  as 
of  course,  to  the  Lord  Chancellor  or  Master  of  the  Rolls,  as  the 
ease  may  be,  praying  that  the  cause  rnay  be  set  down.     If  excep- 
tions have  been  taken  to  the  report,  the  petition  may  also  pray 
that  the  cause  may  be  heard  at  the  same  time  m  the  exceptions. 
With  the  petition  should  be  left  a  copy  of  the  decree  and  report, 
and,  when  it  is  answered,  the  order  should  bedrawn  up  and  served 
upon  the  solicitors  for  all  the  parties  (d),  and  an  affidavit  of  such 
service  should  be  sworn  by  the  party  serving  the  order,,  an  office 
copy  of  which  should  be  procured  to  use  in  case  any  of  the  parties 

Where  money  snouJ^  not  *PP*«r  (p).     If  there  has  been  a  sale  of  the  estates, 

is  ordered  not   and  the  purchase-money  in  Court  is  to  be  distributed,  the  plain- 

to-Ik  v?d  °?1  tiff>s  solicitor  should  serve  the  purchaser  with  a  notice  that  the 
without  notice  .  r . 

to  a  purchaser,  cause  is  coming  on  for  further  directions,  and  that  the  purchase* 
&c-  money  will  be  disposed  of  under  the  direction  of  the  Court  (q)> 

So,  also,  if  any  person  has  obtained  what  is  ordinarily  termed  a 
stop  order,  t.  «.,  an  order  that  a  fund  in  Court  or  some  part  of  it 
should  not  be  paid  out,  without  notice  to  the  individual  obtaining 
the  order,  a  similar  notice  should  be  served  upon  the  person  by 
whom  the  order  was  procured. 
Where  excep-      If  exceptions  have  been  taken  to  the  Master's  report,  and  hare 

been  taken        been  Set  doWA  at  the  same  time  witn  the  fortfeer  ^i^^ons  (rh 
they  must  be  heard  and  disposed  of  before  the  cause  is  heard  upon 

the  further  directions. 

Proceeding  at      The  course  of  proceeding  upon  the  hearing  of  a  cause  upon 

&nn*'  further  directions,  is  much  the  same  as  that  pursued  upon  the 

original  hearing,  except  that  the  pleadings  are  not  opened,  nor 

are  any  proofs  read,  but  those  which  were  read  before  the  Master. 

Decree  abso-    If  default  is  made  by  any  party  in  appearing,  upon  the  prodnc- 
late  upon  de- 


fault 


(»)  2  Ham  fid.  Newl.  586.  (?)  2  Smith,  421, 3rd  ed. 

(P)  Ibid.  (r)  Ante,  p.  1498. 
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tion  of  an   affidavit  of  service,  an  absolute  order  will  be  pro-      Hearing, 
nounced  (s). 

It  may  be  mentioned,  that  a  creditor  whose  claim  has  been  ad-  Creditor  may 
mitted  by  the  Master,  has  aright  to  appear  upon  the  hearing  of ^K"^ der 
the  cause  for  further  directions  to  protect  his  own  interest,  and 
that  he  may  do  so  without  presenting  a  petition  for  liberty  to  ap- 
pear, provided  he  desires  to  take  advantage  of  nothing  but  what 
appears  in  the  report  (t). 

It  has  been  before  stated  (t<),  that,  upon  a  hearing  for  further 
directions,  the  Court  will  not  alter,  or  add  to,  the  original  decree, 
nor  will  it  permit  facts  to  be  brought  before   it  upon  petition,  to  In  what  cases 
come  on  at  the  same  time  with  the  cause  for  further  directions,  in  J^me,0oVwith  • 


r_ '.'•  order  to  ground  upon  them  a  direction  not  warranted  by  the  orig- 


inal decree.     The  Court  will,  however,  at  the  hearing  for  further  to  carry  out 
directions,  entertain  a  petition  for  the  purpose  of  carrying  out  the  th^cVtonal1 
directions  of  the  original  decree,  where  circumstances  have  aris-  decree, 
en,  which  have  rendered  it  necessary  to  obtain  auxiliary  directions, 
in  order  to  fulfil  the  objects  of  the  decree.     Thus,  where  a  decree 
had  directed  an  account  of  the  personal  estate  of  an  intestate,  re- 
ceived by  the  administrator,  and  afterwards  an  arrangement  was 
entered  into,  between  the  administrator,  who  was  also  the  heir  at 
law  of  the  intestate,  and  the  other  next  of  kin,  the  effect  of  which 
was,  that  the  rents  of  certain  real  estates,  which  the  intestate  had 
contracted  to  sell  in  his  lifetime,  but  which  descended  upon  the 
heir  at  law,  in  consequence  of  the  contract  not  having  been  com- 
pleted, should  be  treated  as  part  of  the  personal  estate  of  the  intes- 
tate, and  accounted  for  as  such  in  the  cause,  Lord  Langdale,  M.  R. 
made  an  order  upon  a  petition,  which  came  on  before  him  at  the 
same  time  with  the  cause  for  further  directions,  for  a  reference  to 
the  Master  to  take  an  account  of  the  rents  in  question  as  part  of 
the  personal  estate  (x).     So  also,  if  any  new  facts  have  occurred 
since  the  original  decree,  which  have  altered  the  situation  of  the 
parties,  or  have  affected  their  rights  in  the  subject-matter,  and  In  what  cases- 
have  not  been  brought  before  the  Court  by  a  supplemental    suit,  P^ti00  ma7. 
these  facts  may  be  stated,  upon  a  petition,  which  may  be  ordered 
to  come  on  for  hearing  at  the  same  time  with  the  cause  for  further 
directions. 

Thus  if  a  tenant  for  life  of  the  fund  in  Court  has  died  since  the upon 

decree,  and  the  fund  has  become  distributable  amongst  those  in  death  of  ten-, 
remainder,  a  petition  may  be  presented  to  the  Court,  stating  the  antforl"e- 


J 


»  2  Smith,  422,  3rd  ed.  (u)  Ante,  p.  1506. 

t)  Young  v.  Everest,  1R.&M         (i)  Trezevantv.Fraser,  MS.  Rolls. 

13th  January,  1820. 
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Hearing,      facts  of  the  death  of  the  tenant  for  life,  and  praying  the  Court  to 
v^*v,,*^■,'  make  distribution  amongst  the  parties  who  have  become  entitled 

or  of        upon  that  event     So  also,  if,  after  the  Master  has  made  his  report, 

legatee,  a  person  entitled  to  a  debt  or  legacy  out  of  the  fund  in  the  suit 

has  died,  his  personal  representative  may  present  a  petition  pray* 
ing  that  the  debt  or  legacy  belonging  to  the  deceased  party  may 
or  assignment  be  paid  to  him.     In  like  manner,  if,  pending  the  suit,  a  party  to 
of  interest  by   it  has  assigned  his  interest  in  the  fund,  either  absolutely  or  by 
way  of  mortgage,  the  assignee  may  petition  the  Court,  at  the  same 
time  the  cause  comes  on  upon  further  directions,  that  he  may  have 
the  benefit  of  his  assignment,  and  that  payment  may  be  made  to 
Affidavit  in       him  instead  of  the  assignor.     In  all  such  cases,  if  the  facts  which 
support  of,        form  tne  ground  of  the  application  are  not  admitted  by  all  the  par- 
ury.  *  ties  interested,  or  if  all  or  any  of  the  parties  interested  are  not 

competent  to  make  an  admission,  they  must  be  verified  by  affida- 
vit ;  but  affidavits  cannot  be  tendered  in  support  of  facts  not  in- 
cluded in  the  Master's  report  at  the  hearing  upon  further  direc- 
tions, except  in  support  of  a  petition  to  carry  out  the  decree  (a*). 
Direction  for        It  may  be  mentioned,  with  reference  to  this  subject,  that  where 
casToTa  mar-  monev  **  reported  due  to  a  married  woman,  and  the  husband  is 
ried  woman,     desirous  of  obtaining  payment  of  it,  he  should,  if  it  be  above  200JL 
apply  for  payment  to  himself  by  petition,  to  come  on  fox  hearing  at 
the  same  time  with  the  cause  upon  further  directions,  at  which 
time  the  wife,  if  in  London,  should  also  be  present  to  be  examined 
by  the  Court  (2).    If  the  wife  be  in  the  country,  the  petition 
should  pray  that  a  commission  should  be  issued  to  take  her  exam- 
ination in  the  country,  when  the  Court  will  make  an  order,  upon 
such  petition,  for  a  commission,  which  must  be  proceeded  with  in 
the  manner  before  pointed  out  (a).    If  no  application  of  this  na- 
ture is  made  at  the  hearing  of  the  further  directions,  the  Court 
will  not  order  payment  of  the  wife's  money,  but  will  direct  it  to 
be  carried  over  to  the  separate  account  of  the  husband  and  wife. 
Order  upon.         An  order  made  upon  further  directions,  is  in  fact  a  decree  of 
the  Court,  and  is  drawn  up,  passed,  entered,  and  enforced,  in  the 
manner  pointed  out  in  a  preceding  Chapter. 

(y)  Nicholson  v.  Haines,  1  Coll.        (z)  Ante,  p.  116. 
196.  (a)  Ibid. 
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